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PREFACE TO THE SEVENTH EDİTION. 


Thıs edition has been thoroughly revised, and for easy and 
conventent references some important changes have been made 
and nevr matters ıncorporated “The original number of Chapters 
vith: all the observatıons of the author have been preserved , 
but each (Chapter is divided into: Sections and. farther  sub- 
dıvıded into Sub sections, vyhere necessary, so as to bring 
similar: töpics under a single head Long discourses on subyects 
vhich the highest Courts of appeal have decided or Legislatures 
have enacted contrary to Hindu lav and sentiments, long quota- 
uons from important yudgments and enactments and translations 
of original: texts have been printed in smaller types Prominence 
has been given to Privy Council and important: decisions of the 
Courts ın İndia , möreover profuse marginal nötes have been added 


An alphabetical list of various commentartes on Hindu lav 
vrith short notes indicating chitefly, the biographical sketehes of the 
authors, the schools of lav in yvhich they are respected and 
the observations of the Coöurts, vrhere there are any, are embodied 
ın this edition İmportant legistations: affecting Hindu lavr have 
also been added at the end of this book so as to make it, as far as 
possible, self-contaıned, 


Lastiy, almost all the decisions bearıng on Hindu lav, 
v”herever reported, have been incorporated vith comments vhere 
found necessary. An Addendum contaiming notes of cases decided 
up to December 1932, during the period the book vras in the press, 
has been annexed, "Fhe index has been made more comprehensive 
and re-cast accordıng to modern method of arrangement, 


The aforesaıd reasons have caused considerable delay ın 
publishing: this edition vyhich: is long over-due. Iİ ventüre to hope 
hovrever, that this edition also vill recevve the same treat- 
ment from both the Bench and the Bar as also from the students 
Of lav,, as the previous editions, 1 -shall deem my labours amply 
revrarded if the present edition satisfies the needs of the readers 
and the modificatıons are approved of by them, 


I canqot conclude vithout expressing my best thanks to Mr, 
Sudhansu Sekhar Mukher)ee, Advocate, for revising: the case-lavr, 
to Mr. Subodh Chandra Dutt, Advocate, for preparıng the index 
and examınıng the proof: and to Mr, Pramathanath Baneriee, 
Advocate, sınce deceased, for preparıng the table of cases. 


20A, SANKARİTOLA Easf, İ R, N. SARKAR 


Calcutta, 296h Canuary 1933. 
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ADDENDUM 


“Notes of nov” cases upto December 1692 


Adoption—a/7e” ğarfiffon among husband”s co-parceners is 
not invalid . Panyam z. Lakshmamma, 1ı932z M. zə?. 

—ug reemenf vvith the adoptive father and the adoptee 
vyho vvas szzz ?e/fx, vvhereby the latter agreed to certain 
conditions regarding certain property vvhich he vill acquire 
on adoption, is bınding on him : Pandurang v, Narmadari 
$6 B. 305. 

— ag reenteət betvveen adoptive and zraZara? faf/)er in, 
violation of P.C decision in AZresAza Aferti, şo M. şo8 is 
voldable and not void : Subramonia z, Velayndam, şş M, 
408 “ 62 Mİ, 470 

—öy /afı zoflvv divests esftafe vested in co-tarceners 
Sunder ? Baldeo, 1932 L 426 

—öy /uutor zotdlozo after adoption by the senior is invalid : 
Shivappa z? Rudrava, r93z B. 4ro. P.C. 

—öy zozaozo under Mayukha sehool vvithout husband”s 
permıssion and consent of co-parceners, vvhen valid: Bhimabai 
vz, Gurunathgouda, 3? C. VV N zo P.C 

—öy zeozd”oze does not depend on her inheriting husband”s 
estate Sunder ə Baldeo, r932 L. 426. 

—ğöy zotdozv of T$ years of age makes it incumbent on 
Court to be satısfied that she vvas actıng as free agent and 
understood the result of her action : Mallangouda vz, Dundapa- 
gouda, 1932 B. 529 

—cossent of son)s qotalozo after her husband”s death to 
adoption by mother-in-lavv, does not valıdate the adoption, as 
the latter s povver vvas extinguished on the property having 
vested in the son”s vyidovv after the son”s death : Sangangauda 
2 Hanmantgauda, 1932 B. 8. 

—daughter s son may be validiy adopted amongst the 
Dçshastha Smarth Brahmins of Dharvvar Distriçt : Sundrabai 
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o. Hanmant, 66 B. 208 : ro3z B 398. 

—on2y son may be given in adoption by vvidov : Baho re 
vz Lookain, 28 N L.R. sz : r932z N. ö9. 

—on/y son can be given avvay in adoption by the vvidovv 
even in the ahbsence of her husband”s assent and before her 
re-marriage : Bahore x, Lookain, 28 N.L.R. $z “ r932N. 69. 

—?7ro kibitton fo adoğt made in a VVill by the husband 
vhile disposing his alienable property, is no bar to adoption 
by the vvidovv in Bombay vhen the husband had inalienable 
property and vvhen the prohibition could not be construed 
to appiy to such property : Vithagovda z. Secretary, 1932 
B. 442. 

—zu?dlozu”s gozver of adfoğfion comes to an end on the 
principle laid dovn in 26 B. 26 F.B. Panyam z. Rama, $$ 
M. s8: : öz M.L.T. 1:87. 

Adverse Possession o/ s£raəger ğxrc/naser of İoint family 
property from a co-parcener and entering into possession 
begins from date of possession : Fakirappa v. Rudrappa, 
1932 B, 2sş. 

Allenation —7y azer for Sradifı ceremony of her 
mother is legal necessity : Nabin z. Shuna, ı932 C. 25. 

—ğöy dang/fer for son”s marrlage, her husband being too 
poor, is a legal necessity : Mallayya ə. Bapi, ro3z2 M. 28. 

— öy fat/Zer for purposes of Zraafz is a valıd necessity : 
Natha v. Ganesha, 1932 L. 179. 

—öy fatler of property vvorth Rs. zooo/- to meet 
necessity of Rs. r75o/- cannot be set aside : Mongal v. Babu, 
1932 L. ı34. 

—ğöy fat/e” of property vvorth Rs. sooo/- to meet neces- 
sity of Rs. 443o/- cannot convert the sale into a mortgage : 
Raniit v Harnam, r93z L. 218. 

—öy father by mortgage to pay bills of exchange is 
antecedent debt and not azyaza2az?2a debt : Bal Rayaram z. 

Maneklal, r932 B. r36. 

—ğöy fat/er to pay debt resulting from criminal breach of 
trust on his part, is not binding on the son : VVidya o. yai, 
13 L. 36 : 1932 L. şar. 
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Alienarion—(coz 74) —5y fatler in exchange for other property 
is not binding on the famıly : Balzor v. Raghunandan, 
$4 A, s8, 

—öy guardtan (de facto) though not legally appormted 
encumbering thc cstate for the benefit of the mınor avith due 
regard for minor”s estate, cannot be challenged : Kundan əv. 
Beni, ı932 L. 293. 

—ğöy manager of İoint famıly, must bc either Avıth the 
consent of all members or for the benefit of the famıly . 

Amrai vz, Shambhu, 1932 A. 632. 

—öy ?ntasxager in order to be bindiıng on the famıly, the 
alıenec must provc that hec enquired as to the exıstence of 
necessıty and he vvas satısfied . Dattatraya, 7z re, 66 B sr9. 

—öy zotefozv for neccəsity, a small portion of vvhich vvas not 
appliecd for necessıty, cannot vıttate the sale . Pagannadham 
v, Vighnesvvarudu, 1932 M. ı?7?. 

—öy sözdə elin antıcıpation of personal necessitics cannot 
be bındıng on the reversiondis if she did not deal fairiy , 
Parbatı vo, y)evan, 1932 B. əşr. 

—öy zczedlozv confirming: an oral gift made by her husband 
vhich she merely perfected by a deed, is not an alıenatıon by 
her and thıs şeczZad is admıssible in evidence : Appasamı s, 
Ramu, 1932 M. 262. 

—öy qozdo:o qü/ltA (he consenf of  veversioner, vvhether 
given before or after altenatıon, is binding on him : Sheshrao 
v Mansaram, 1932 N. ro3. 

—öy zofdoso to ğay time-Sarredf deöt incurred by her for 
preservation of estate is not bındıng on the reversioner : 
Makhan o. Sardar, 1932 A, $$$. 

—f/or defending a memöer from criminal prosecution 
though resultıng in conviction, iə for famıly neceəsity : Said 
Ahmed ə, Farain, 1932 O. 255. 

— for öeneftt of the family is not necessarily of defensive 
nature : Amrai o. Shambhu, ıg32z A. ö32. 

—giüft öy VVi//V made by a person before he becomes a 
sannyas$ vull not diseentitle him to deal vvith the property : 
Parshottam o, Desaibhai, 1932 B. 4$ş. 
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Alienation—(co,:/4.2—xüft öy qvidoqo vth thic consent of the 
presumptive male reversioner is binding on hım and person 
claiming through him : Babu z. Rameshvar, 1932 O, 90, 

—güft by thc mother to he son and his əvife vvhıle they 
vvere minors, of a house in vvhıch they and the guardıan of 
the mınor donees İlved, ratses a presumption of: acceptance : 
Venkataramayya z, Nagamma, 1932 M. 2zo. 

— /ega/ əeecessity for alienation of a part of her husban ds 
estate by vvidovv if proved, the alienation is bındıng on 
reversioner, Makhan z, Sardar, r932 A. $$ 

/ega/ necessity is to be proved by the alıcncc from a Zöa?/a 
of a ?oint famıly : Sura) x, Kedar, ? Luc sos 

Bairagi—Rıght of szzccesstov of Barragı 
Paras v Chetan, 1932 L, 8r. 

Custom—öe”so, settbng dö, müst provc that the “ucccs- 
slOn 15 in moödification of ordinary, lav by custom: Ladha 
Ram ə, Viran, i932 L. 4ş2. 

—”e/2ance on custom is to bc proved by him svho  setsə it 
up: Sundarabai z Hanmant, 1932 B 308. 

Debt— See Alteenation also, 

—antecedent debt vvas intended to be paıid off by the 
father by a fresh debt but vvas not actually paıd , the son is 
ətill bound . Krishnamurthy vz Sundaramurthy, 1932 M. 38r. 

“dn tecedent debt includes a mortgage to pay vvhich a 
sale of the yormnt famıly property vvas effected . Shankar z. 
Tukaram, 1932 B. 438. 

—anfecedent dizöt of faf/2er also includes the mortgagc 
of property to pay off hıs accepted bılls of exchange relatıng 
to goods, the title deeds of vyhich are in possession of the 
banks vyhich demanded payment, This is not an azyaza- 
hariğa debt. Bal Rayaram z, Maneklal, 1932 B. 136. 

—azyavağayıka debt does not include a loss due to 
breach of trust: Bri) Nath v. Lakshmi, 1932 O. röş. 

—daugAter has no pious obligation to pay her mother”: 
debt: Makhan ə, Sardar, rg32 A, şsş. 

——dfecree for father”s det can be executed to the extent 
of the son s assets ın the iomt property even if the son vvas 


iə not İost: 
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hot made a party m the suit" Shankar o, Rikhavdas, 
1932 B. 483. 

—fatler”s efeöf extend- to the a-sets reccived by the son : 
Bhudaram z, Udar, 19032 P, r, 

—mmoraf edfeöt is to be connected betevoen loan and 
immoralıty: Bal Mafaram x Maneklal, ro32z B. 36. 

— tşnsofveney of father makc- the son”s interest in iomnt 
family also available to the Rcceciver , Gori z, Basheshar, 1932 
IL. ışı. 

—ıv£e,es£ is payable out of thc estatc if the debt is bind- 
ing on thc cstatc and ıt cannot be said that the Avidovv vas 
bound to pay interest ont of mncome Subbayya v, Bhaskara, 
$$ M. 26 1932 M, əs7 

—iönfeyest prevalcnt ın a partıcular district is enforceable 
and under the special ci cümstances of the case Sheoprasan 
ə Nar-ıngh, roşz P. C. 134. 

—ənfe, est af a İuyü rafe charged on a mortgage for 
Hecessity can bo clarmed by the mortgaxce if he provcs that 
it vvasla fair rate: Ram Sarup ə, Gaya, 1032 O 178. 

—infeyest (reasonaöfc) depend- on avhəlc cicumstances , 
Thiruvcngadam uv. Gnanasambadam 1932 M. 9z. 

—fnteresf of 12 per cent is not abnormal Sura) o, Kedar, 
1932 O. 66. 

—/zaöə/ıfy of son for debt contracted for the iomt family 
trade vvith a stranger conəfdered ın Bhola x, Ramkumar, Ti 
P, 390. 

—o9tu6 on creditor to prove Karta”. pövvers: Sura) ə, 
MKedar, ı932 O. 60, 

—ontus is on the soh that the debt vvas not a family debt, 
if the Court passed a decrec against the son also İn respect 
of a debt incurred by the father for self and as guardian of 
his son: Dalip vz, Raghunandan, 1932 P. 184. 

— sov not /taö/z for father”s debt avhich is the result of a 
erimınal act, viz, criminal breach of trust: VVidya x, laf, r3 
L. 3:6: rg3z L. 541. 

“——sön /iaöle for fathers debt even during father”s life 
time: Nihal əz, Mohan, r3 L. 455. 
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--su reltyshib of father resulting in a debt ıs not binding 
on the -on. Gobind vz, Hayagrıba, 1932 P. 162. 
—£radle debt a valid necessity: Natha x. Ganesh, 1932 


L. ı79. 

Factum Valet—az2//es 26 Maufaisfara school also and 
applıes vvhere a marriage is solemnized vvithout the consent 
of paternal uncle : Ram Harakh z” )agar, 1932 A, ş. 

—its application is not discretionary: Ram Harakh ov, 
Tagar, 1932 A, s. 

Gains of science—ə”vzzzrayy education surtable to  one”s 
position does not fall sevıthin the rule: la: Dayal v, Naram, 
932 L. ı2?, 

Gift— See Alienation. 

Quardian— zz zxarroage is entitled to give the girl in 
marriage but cannot claim it as a right: Ram Harakh s, 
Yagar, 1932 A, ş. 

—of the ğerson of a minor girl has a right to givein 
marriage his VVard : Khan vo. Raushan, 1932 L, ız9. 

Hindu lavv— 


— “vrm Mahftons of Chota Nagpur evho havc adopted 
Hindu lavv and religion, are göverned by Hindu lav, and onus 
İs on them vvho set up special custom relating to succcssion : 
Gonesh sz, Shıb, rı P. 139. 

— /Za(at 3Memons of Kathiavvar and Gondas are göverned 
by Hindu lav as regards succession: Aısha vo, Noor, 1O 
R. 4ör, 

Iİllegitimate son—əşzez7 /o? )6 a co-ğarcenary vvith the legi- 
timate son and may have the right of survıvorship: Sakha- 
ram x, Shamrao, 1932 B. 234. 


“—i//egitimate sox of a Suda is entitled to a moiety of his 
father”s estate and the vvıdovr to the other moiety : Kuruppa- 
yya Ammol x, Ramasvvami, s M. 8s6: öz M.L. ). 698. 


—i//egyıt?mafe sos by a continuous concubinage is entıtled 
to maintenance out of the i7oint famıly property in the hand: 
of the collaterals of his putative father vvith vvhom they vvere 
İoint: Vellaiyaffa v, Natarağan sş M. P.C, 
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döint Family —scçiized property by trespass beçomes the 
ioint family property , Badri v. Shankar, 1932 O. 144. 

—ascestra/ ğroğerty—property obtained by gift from his 
natural father after one”s adoption into another family is not 
ancestral: Pagtar vr. Raghbir, r932 L. 8$ 

—ancestra/ proğeriy are those belonging to grandfathor 
and his male ascendants in the male line: Baifnath vz Maha. 
ra) 1932 O, 158. 

—ğöequesi by a Hındu, governed by Mitakshara, is not 
invalid merely because the property is ancestral, although 
he had no male descendant and the property is his separatş 
property : Sashi z Promode, r932 C. 6oo, 

— co-ğa”cena”ıy may arise betvveen the tuvo branches of a 
Sudra, one by hıs married vife and another by his concubine 
though ltving separate, ın the absence of any proof of 
partition : Sakharam z. Shamıao, 1932 B. 234. 

—diceal of e.ec/a”ge executed by the father or the mana- 
ge r is liable to be challenged by the other members, if it vvas 
not for the benefit of the estate Belzor v. Raghunandan, 1933 
A. s48. 

— family settlement to be bındıng must be to settle either 
a dispute or at İcast an apprehensıon of a dispate . Sashı p, 
Promode, 1932 C öoo, , 

— zif £ of self-acquired property by the grandfather to the 
grand-on is the latter”s separate property : Ram Singh x, 
Ram, 1932 L. $33. 

—nanager cannot start nevv business : Parbhudas z, 
Lallubhaf, 1932 B. tiz. 

—?sanager or Karta can compromise doubtful rights for 
the benefit of the famıly so as to bind the memberə : Shankar 
v, Khem, ı932 BÖ. 3. 

—rsesne profifs cannot be claimed by a member unless he 
vras vyrongiy excluded from thc point cnioyment of property : 
yai Kishen z. Pashori, 1932 L 448. 

— ysdnor memdöer not being a party, the suit is not vitiated 
if famıly interest protected : Trıbeni v, Ramasray, r932 P. 8o. 

—ninor barfner of a ioint-family-trade is not personaliy 
Hable for any debt but if he does not repudiate on attaining 
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ma)ority, he is Hable : Benares Bank z, Krishna, 1932 P, 2o6 

—”ecessity is also to defend a member from criminal pro- 
secution although resulting in convictiqn : Said Ahmad v, 
Narain, 1932 O, 255. 

—ğöroğerty is that property also vvhich has been acquired 
by htigation vvith expenses procured by security of İoint 
family property : Balram v. Radhey, 1932 O. 219. 

—öroğe”ty ınherited by a member from collateral vvhen 
throvvn into ?oınt stock, intention of vvaiving separate en)oy- 
ment is to be establıshed : Ra?) Kıshon ə, Madan, 13 L. 491. 

—7”e-örc/rtase of a separated brother"s estate can neveı be 
for the benefit of the famıly : Hans Ra) z., Khusal, 932 L. 
420. 


—su?t öy sox (subsequcntly) is not maintamable on the 
failure of the father to takc a possibic plea on the ground 
that he vvas not properly represented . Madhoras 2. Hıralal, 
1932 N. oo, 

Legal Necessity — ee Alıenation and also Debt. 
Maintenance—o/ aofrazg /xfev-1-fazvu vvhose husband is dead 
against father-ın-lavv is a moral obligation but a legal obli- 
gation of his hemrs Laxmı z, Sambha, 932 N. 11. 

—of zoşfe is personal against her husband and the debt 
contracted by the husband takc: precedence over her maın- 
tenance : Bri) Ra) v, Ram, z Luc 4TL. 1932 O. 40. 

—o/ sezdfoze by grant of $ villages out of 19 villages 
bclonging to the husband and his co-sharers is to be presumed 
as not a vvidovy”s estate : Ram Sumeran z, Koda,, 1932 A, 11? 

—of zozafozu cannot be enforced against the mortgagee 
vyho took possessıon of the house mortgaged by her tvvo sons 
not for legal necessıty as her rıght to maintenance vvas not 
made a charge on the property by a decrce, although she can 
enforce her rıght of residence - Basokhi ə, Santo, 1932 Lk iqt 

—of quzdfovg is to bc enforced against the co-parceners vvho 
have taken her husband”s share : Narasımham ə?, Venkatasub- 
bamma : $$ M. zşz : 62 M.LI. 1 433 :: 1932 M. aş. 

—zoddoso”s ?ossession of a hoxse cannot be dispossessed by 
a decree-holder for simple money decree as she has a right to 


ADDENDUM, İxxv 


hald that property in possession in İlen of maintenance : 
Ram Kunvvar z. Amar, $4 A. 472: 1932 A, 361 

—of uvidosu cannot be enforced against a öona /?/e pur. 
ehaser for value vvithout notice unless it is eharged on the 
property by a decree : Mohini z, Puma : 932 C. qsı, 

-—”ate of arrears may be fixed than that for current : 
Venkataratuamma z. Seetaratnam, 1932 M. 408. 

—transfer of property, given to a vvidovv, in İleu of mainte- 
nance for the life time of the vvıdovv, is valid , it is not a 
transfer of her right to maintenance : Dhup v. Ram, $4 A. 

66. 
Manager—covupromising doubtful right : See 7oözz /Aə:z2/y 


aöove. 
Marriage — girl of g and a man of gş if married is not void: 


Ram Harakh zs, yagar, 1932 A. $. 

—ante nubtal agreement hovv far binds the parties. See 
Gobındarağa v Mangolam, 63 M. L. İl. 9rr. 

—zconsent of guardian not having been obtained is not 
void : Ram Harakh z lagar, 1932 A. $ 

—converston to Mahomedanısmn and then remarriage of 
vvidovv, do not create a title by adverse possession in her 
favour to the estate of her former husband in vvhich she 
continued ın possession for over 12 years or more vvithout 
any assertion of such a rıght Parbatı v. Ram, 7 Luc. 320 

—daug hter inheritbig her fathers property can alicnatc 
it for her son”s marrıage, the husband bemg poor : Mallayya 
vz, Bapi, 62 M.L. İT. 39. 

—eəöenses incurred by the maternal uncle of a girl can 
be recovered out of her dececased father”s estate inherited by 
her paternal relattons vvho refused to bear the expenses : 
Khan v, Ranshan, ı932 L, 129. 

—forciö/e,though duly solemnized vvhether can be avoided 
£ Ram Harakh vs. lagor, 1932 A, 5. 

—re-marrtage of vidovv tcı minates the alienee”s interest 
in the property alienated by the vvidovv for no necessity bind- 
ing on the estate, and does not enure for the life of the vidov : 
Viğlaraghava z Pouvammal, 62 M L )rsıt : 1932 M. rzo, 

—sfeğ-not/er can give in marriagc her step-daughter ın 
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the ahsence of nearer relations : Salubai z. Keshavras, 1932 
B. ışö. 

Minor—$ee Toint family also, 

—”temdöer not being made parties in a suit does not vatiate 
it if family interest properly looked after : Tribeni vz. Rama- 
sray, 1932 P. 80. 

—?ot öoznd by an arbitration assented to by the mother 
as guardian vvithout the sanction of the Court : Shantilal z. 
Munshılal, ro3z2 B 498 

Niyama —”z/: of fnteröretation as compared vith 77222: 
Ram Harakh z Yagar, 932 A ş. 

Paritnership —??:22:o” 9zexiöer o1 Point family trade is not perso- 
nally liable for debt , but if he does not repudaate on attaining 
mafğority he is liable . Benares Bank z Krishna, 1932 P. zo6, 

Partition —c/ear exğress?on in deed of partition severs ?oint- 
tenancy vvithout any proof of acts in support of deed : Tıkkılal 
z, Gulabchand, ı932 N. rış. 

—dfeeal rec?fixng separate character of business does not 
impiy a disruption of family : Cholhey vz. Commissioner, 1932 
A 4z?ı. 

—?o”fon /eft önadİverfent/y in a partıtıon can again bela 
subiect m a suit for partıition . Gopal z Galasa, 1932 N. oz, 

—ğörevuəned £o öe comiölefe and one vvho challenges partıal 
par tıtıon must provec it Kumarappa z Raghunatha, ss M. 
483 62 M. L. 14ı , ı932 N. oz. 

—-s42f, institution, effects severance of oint tenancy : 
Krıshnamurthy vz. Sundaramurthy, 1932 M. 38i, 

—sz2£ for partition betuveen tvvo branches is not bad for 
defect of partıes if the heads of the different branches are 
made parties, the other members may not be impleaded : 
Bishambar z, Kanshi, ro L, 483, . Parnima ə. Nand, 1932 
P. ıoş. 

—sebarafe ğossess00) for coxveni2ence is not partition 72247. 

Pre-Emption -2/ co-ğarcener is not available if 2azza pur- 
chased ıt for famıly : Tamna z Sadeo, 1932 A, 8o. 

—dfecree safisffedl by alienating famıly property by manager 
is binding on the famıly if it vvas for the bencfit of the famıly : 
Amrai v, Shambhu, 1932 A, 63z. 
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Religious Endovvment— aza/zcaz/0n in 1Re name of ea göd 
is not votd for uncertamty : Bankey vz. Pears, 1932 A. 234. 

— feed not veecessary for dedicatıon €) property : Maruüti v. 
Gopalı93z B. 3os 

— feed execufton of vathoat proof of divesting: himnself) or 
the property by thc exccutant is not valıd endovvment, 1932 
C 4190. 

— delegatıon temporarıly of yayzəxzaəz səfa to a relativ 
vvhen the vyazz)zazzş do not obiect, is not obyectionable Kodulal 
z, Beharılal, r93z S 6o. 

—diesfy sv/zen not re, esen ted in a süit is not bound by the 
decision Radha vz, Official, ro32 C. 642. 

— devofu (fon of fe office of sebayet directed by the 
founder is not to be custrued on the same principle as gift 
of property . Bımalabala ə, Deb, ro32, P. 267. 

— düarnakartla 15 no more than a manager or trutee : 
Periyanan o, Gobinda, rozə M. 328. 

—enddozemenf to be valıd must be created in per petulty for 
religion ə or charıtable purposes vvhich the founder or his herrs 
cannot revokc Dedicatıon may be made by S?.42a/5a and 
Semarğar . Chaturbhu) v, Sarada, it P. zor, 

—/a?ıtaıı vrötft 16 nibandha and). also falls avithin: the 
difinition of “immoveable property” according: to the Regiə- 
tration Act : Kodulal v., Beharılal, 1932 S. Go, 

—oö/ıgatıon of fe hetr to provide for the upkeep and 
maintenance of a family deity cannot be enforced Avhere 
therc is no endovvment : Bansılal vz Govindlal, 1932 Bl. 439. 

—sşa?ınyas£2 xvvho is not the 9əzo/2af cannot maintam an 
action in electment : Paramarath v Ram, 1932 A. 487 

— suit : the idol must be represented by a sentıcnt bemg 
in a suit : Maruti o, Gopal, 1932 B. 3os 

Re-union—zes?fedl son succeedə in preference to divided sor 
to the father”s self-acquired property . Narasinha vz Narasınlıa, 
1932 M. 3ör. 

Succession—dszcesZra/ //ne means through the agnates only 
and not cognates : Gayğadhar v. Gauri, 1932 A 4ız (FB). 

— Bairagis right to succeed is not lost : Paras t, 
Çhetan, ıg3z L. 8r, 
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—6asd”hıu”s enumc:ation not exhaustive , /422e?”s öaəd/us 
and əvzoZ2er”s 6andlıns mean person”s bandhus through 
father and mother ş 

—örolher”s sox through /a/f7 öZood” excludes brother”s 
grandson, though the latter may be an hcir but has got no 
right of representation : Nılkantha o. Narayan, 28 N L.R. 58: 
1932 N. ?9 TF.B. 

—c/rtistfan conrver?s succession is governed by the 
Succession Act " Dvaraka z Rai Rani, 1952 O, 8$. 


—co//latera/s succcedıng property becomes his separate 
property : Rai Kishore vz Madan, r3 L 4or. 

—dlau g hfer, ğoor excludes the rich daughter , Bhagelu vz. 
Mutri, ı932 A 326 

—disquafified ğersox cannot transmit anythıng to his 
heirs : Budha vo. Sahodra, Iı P. 3. 

—G?anahfatlery”s graneison s preferred to brother"- grcat- 
grandson : Ram Semeran z Rodi, ro32 A ri? 

—in order to succeed tvvo condittons müst be fulfilled, viş “ 
(1) that he 1s the goZ”a/e of the common ance-tor and 
(2) that he is the sağfralz of the deceased : yadunath z, 
Bisheshar, rg3z P.C. 142 

“—Qafeynal granebərotlter” s brother is a 6aşd”/nu : Dila o. 
Kura, 1932 A, 289. 

“right of veövesentatton does not appiy among brother”s 
son and brother”s son”s son : Nılkanth vz, Naragan, 28 N.L. 
R. s8 : ro3z N, 7ə. 

m—sşabinda as used in aclara adlıya is to be same in 
İnheritace : (The author is not the only person vvho has 
expressed an opinion that the limitatıon of sağzızazı rclation- 
ship for marriage is not for inheritance. Rao Soheb ə, N 
Mardlik entertains the same vievv on the authority of Vira- 
mitrodaya and Kamalakera quoted ın Nırnayasindhu , .See 
pp, 110-ıLI of zth Ed. and pp. 1o4-roş of 6th Ed, of the 
treaties “The vievv expressed in this trcatics ıs supported 
by authorities and the author"s viev can onİy be relected by 
pointing out his error.) 
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—sağinda velationship ceases beyond the fifth degree 
from common anceəstor and in order to succeed to the inheri- 
tance of another, they must be sa?27za/z of cach other : Ram 
Parshad z. Idu, 1932 L 304. 


—sağindasıb relates to corporal particles and not on 
offering funeral oblations , but the latter may be important 
in determining preferenttal claims : Vadunath vz. Biscenker, 
rı932 P.C. 142. 

—sister under Benarcs school is not heir : yang Bir o. 
TVamea, 1932 L. 3z. 

—sister”s son and applıcation of Section 2 of Act H of 
ı929 : Shib Das z Nand, r93z L 3ör. 

—z nehrutedeal son succeedə to father”5 self acquired to the 
exclusion of dıvided son . Narasimham x, Narasınhan, $$ M 
677 :62M.L Ti.44:6. 

VVidovv —afsenafıon öy her ölk consent of) reversioner, 
vrhether obtamed before or afte: alıcnation is, binding on the 
latter Sheshrao və Mansaram, 1932 N roş. 

—afıesatıon by the vvidov yvith the con-ent of the 
presumptıve reversioner vvho had derived” some benefit out of 
that tr nsaction 9 binding on him: or persons clarmmng 
through him Babı Singh əv Rameshvar, z? Luc. 36o 

—a/ıenees bond /f£ fe enq”ttry, prcsence of: actual  pressure 
and ab-ence of fund3 ın the hand. of the svidovv, protect- 
the alıcneec . Thiruvengadam 2 Gnanasambandam, 1932 
M. oz. 

—co”.verston to Mahomedanısn and then icemarriase of 
vvidovv do not cıcate a title by adversc pəssosəton m her 
favour to the estatc of her former husband in vvhich she 
continucd ın pcssession for over 12 years ot: more vvithout 
any asscrtion of such a right " Parbatı v. Nam, z Luc 32o 

—comböromtase zorih zöfafozo has no application vvith that 
made betiveen mother and son and the interest the mother 
gets is to bc determined by the terms of the decd : Parshotram 
v, Kashavlal, 1932 D 213. 

—deöt is not necessarily to be paid out of ıncome : Paganna- 
dham v. Vighnesvvarudur, 1932 M r??. 

— family settlement in order to be bindıng must be to 
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settle a dispate or an apprehension of a dısputc : Sashi z. 
Promode, r932 C. 600. 

— çift öy zefdozə is not void but votdable : Shesrao z, 
Mansaram, 28 N. L R. ıoz. 

—/”ferest to be paid out of income, but ıf the debt 
is bindıng on the estate, the interest ıs also payable out of the 
estatc . Subbayya vo, Bhaskara, ş3 M. zı6. ig3z M. z5?. 


—zəferest on husband”s debts is to be paıd out of income : 
Thiruvengadam z, Gnanasmbandam, 932 M oz, 

—”afure of 2er interest in husband”s estatc is not İlfe 
est te but it determines on death, re-marriage or surrender : 
V yaraghava ə, Ponnammal, 932 M. 12o. 

—?”oğe?fy recezveaf by a xvidovv in -ettlement of disputed 
rights evith: her husband”s brother avhercin the latter and his 
son agreed that she vill havc absolute right to it, becomes 
her strıdhana property : Vatsalabaı vz, Vasndev, 1932 B. r3. 

—ğöroğevyty settled to be held by a vvidov for life m oa 
dıspute xvith her adopted son and then the son”s interest 
devolvıng on her after the death of son” daughter, vests 
her vith absolute right: in Bömbay Parshottam z Koshavlal, 
66 B 164. 

—ğv/c naser frove zozdoıp 1 to prove legal necessity or 
öona die enqury . Sashı x, Promodec, 1932 C. 6oo, 

—”e-nz ary:age of vvidovv vests the estate ın reversioner 
unaffected by any alıcnatıon not binding on, the estate, 
V yaraghava x, Ponnammal, öz M. L. İl: r93z M. zo. 

eve? s20?ey”s decree for possession agaınst alience may 
be granted subyect to payment to him the amount” required 
for legal necessity : y)agarnath z. Demodar, rg3z A, 3z. 

—”eve”stoner actua/ not affected by ommiıssion of presum- 
ptive reversioner to challenge alıenation : VVali x. Punlab, 
1932 L. 30. 

—”evers2oner (rentofe) vvho vvas a minor at the time of 
alienation and the nearest reversioner vvas a minor and the 
other remote reversioner precluded himself from questioning 
the alienation, can maintain a suit even after limitation : 
Khushimram z. Nano, ı922 L. ı4qo. 


ADDENDUM. İxxxi 


—7evevler dloctrine after vridov/s dcath does not arise uvhen 
after the death of the last full ovner, the vvidovr on partition 
vith the illegitimate son of a Sudra got the property : 
Karuppayce v, Ramasvvami, 1932 M, qqu. 

—surrender in favour of a third party vvith the consent 
of the next reversıoner 1 held valıd. Antu ə. Yeshurant, 
1932 B. 430. 

—szrye”tder by vvidövv means. the extinction of: vvidovy”s 
estate in the ecntıre estate vvhich vvould: cause the estate to 
devolvec on the next reversioner or reversioners as if 
the uvidov s dcad : 

—s”ye”ndler of the mayor portion keeping a small portion 
for her maintenance and that of the daughter, is not a valıd 
surrender " Gangadhar əv, Prabhuda, $6 B. 410. 

—surrenvder is destroying the vvidovy”s estate so as to 
accclcratc the succession of the next heir. Büt any condition 
to revert the estate back to the vvidovv is agaınst ihce ıdea of 
“urrender . lages v, Prassana, r932 C, 664. 

—suvyyevyeleriəy she cannot dəfeat an alienatıon made by 
her Viriaraghava z. Ponnammal., r93z M. rzo. 

VVills—öegasest by a Hindu governed by the Mitakshara 
of his separate ancestral property in the absence of male 
descendant s not invalıd: Sashı vs Promode, 1932 C. Goo. 

—ğöeçves£f (o soma is not to be presumed against the ex- 
press terms used ın the VVill . Pramatha x. Suprakash, 1932 
C. 337. 

—guft for bunyağrıya is vold for vaguüeness: Satkarı ə. 
Hazarılal, rg32 C. 44. 

—çuft for sadavarta of Shukaltirth is. a valıd bequest : 
Kalidas v. Rukshamani, 1932 B. 1o8. 

—veynacular VV:// has to be constructed vvith due allovv- 
ance to the shades of meaning not susceptible of exact tran- 
slation : Pramatha vz, Suprakash, 1332 C. 337. 

VVord and phrases— 

—/a/ız aağ/da/izar : and UtaraaiiZarı : Basantakumar 

g, Ramshankar, sg C, 859. 


NDU LAV 


(HAPTER 1 
İNTRODUCTORY 
So. 1—ORİQGINAL TEXT8 


The vords in İtalics are not m fhe original İexfs, büt 
are exblanatory addıtıonş 


tı vür: feyvyq avəryi qavuri 
veft yerTaTa vyuero evdi vüfeəfi qari 
vüfve verici) ye yev avi 
vüqd afiyaq qq” amozq vq Tl 
vq rəq yd) nq vq aya vifeir, 1 
fafqyaq-ar yararaq xfceret esa qü, il 
vee fiym iq: vrer smafasaqa: ı 
vafr vlifirəri gələr vdiyferei afərin 
“qı 33, 3, Xe, Xet 


1 Beling desirous of creating: bengs) 1: 22/22: performed very difficult 
religious austerittes) and at first created ten Lords of berngs, viho vere great 
Rishis) oz sages eminent in: holiness, namely, Marichi, Atrı, Angiras, Pulastya, 
Pulaha, Kratu, Prachetas, Vasıishtha, Bhrigu and Narada, (Manu, it, 34-3$) 
He £2e self-cxsstent having made: this Shastra ze, Code of Manu, himself 
taught it regulariy to me 2/42 in the beginning: aftervrards İ taught: Marichi 
and the other holy sagesə This Bhrigü  vill: repest to you this Shastra 
vathout ömission , for this: sage: learnt from me the vhole of it, perfectiy 
vell, Manu, x s6-s9 


ül Ey səfq: eye smi v fx srin.) 
vqv xüfÜ ry: vrarçarla ai 
ŞIR 


Creatien of 
sages, 


Author of 
Code of 


“Sanu, 


Dlharma or 
Lav, as 
stated by 
Manu, 


by Yayna- 
valkya 


Sources of 
knovledge 
and 
222arma 


Non-Ult- 


mate 


Ultimate, 


2 ORIGINAL TEXTS İc.r s. 


2 The Veda, the Smriti, the approved usage, and vhat is agreeable 
to one”s soul or good cəniscəenco, Tohee there əs so oflhe, dede, he vise have 
declared to be the quadruple direct evidence of Dharma oz /ayp diri ofhçcə 
medi of şeir ing göod — Manu, u, 12, 


R sf: evfir: ərəm rər iv firqq vrsur: 1 
qav uyan, mt qadln yç emi 
VTYTƏRT—t lo 


3 “The Sruti, the Smrıti, the approved usage, "vhat is agreeable to  one”s 
soul o, good coMtsctence, and desire sprung from due deliberation, are ordarned 
the foundatıon or ezzdesce e/ Dharma —Yaynavalkya, ı, 7, 


gü yü srq-ilalər qalrarrfafiern: 1 
xar. vyrərfər feqmerr qadar v vav Ül 
TUTAR 


4 The fousr Vedas, together vvith them szr Angav o, s)y2s:7sa) y setenie , 
the Dharma shastras o, Codes of Zazo, the Mim insa öz dingünəznən of (he: rules 
of seripture, the Nyaya oz sesezee of ?easoning o?) rules of interöretafıcnı, and 
the Purifnas oz ?ecords of axfiqnity, arc the fourteen sources of knovrledge and 
Dharma —-Yüynavalkya, i, 3 


yi 2 faq “fes, çq vin xç-xavyfyn vefir, vr aruq" vi 
qa xq —xTYŞ xar urü? Şiçva sr, fireyl yedi sirrurı faq 
xan səfası sfqı 


x qurur qa-xeyur sifqımaqq 1 qd Aq xğyav uurqrv 


xrüyas, srra vi yarla” arç-sivfemTen, 1 firer faay qohmi, gəmi, ix- 
vrayz xq qedir vfevzafas sfrer:i üvərfu qə eyx v, vur vfkuqın 
vu, qərəfky 1 mm ən: yem amöləfa, yaxı dəətüiy firni 

vaz Süvfiuq, çil tisou 


$ Tuvo sciences should be knovn”this is vhat vvas said by those vho 
knev the Revelatıons :—the Ultimate and the Non-Ultimate 
Of these, the Non-Ultimate consists of (he four Vedas, namely the Rik, 
the Yayus, the Siman and the Atharvan, and ey /2e six Augüs, nanmeiy, the 
Sikshi oz 22e sczence of frofer artıculafıon ond. fiontnciaton Ortloçt atAy and 
O? tüoefy, the Kalpa ər f2e ?eşulifion of the manner of perfon ming "acı i/lces, 
Vyakarana or gzranımas, the Nırukta or Zöesasırus, müfh exğlanafton of 1he 
e/ynrology of svoras, the Chhandas oz £ə? orody and the Vyotisha ör as/zonomy 
And the Ultimate is the setence eə//”odfed” in i8e Uyarıshadasş by vvhich is 
knovn the İmperishable, ? cz , that vhich is imperceptible 7o 72c o) çaşrs of sense, 


Cr, 8,1) ORIGİNAT, TEXTS 3 


intangible 2) /2c oyya4ış of acfton, not sprung from anş parent, destitute of any 
qualıty ə? co/öz) , having neither eyes nor eirə, vhich has no hands nor /fee”, 
v”hich is eternal, omnipresent, all perv iding, extre mely subtle, ündecav niz 
GNd cause of all bermgs,—that yehich the x ise pe rcerin eyeryivhere 19 this 
spider speads out and dravv in £2e Z/yvad, as the annuals grov üp.in the cart, 
and as the hatrs long and short g?ozc from 24c öədy of a hving person, so ever, - 
thing here comes into being from the İmperish ible,—Mandirk-U panıshad, 
14 , 4:7. 


(1 YTeremye: vf: qəh: si 
qar firfer vöfe, ini 
qündiü yaxa xfiyarel xf, aq narəyq,, ff faq. 
“ə real gin 
xof, məyər vi”ər qərq qar mn sexs nafalav, vü 


vavusü s vüre) ayqıyvar, yəlyzarı Il si 
Sfafa, ə? əx 


6. Dharma is 3 )reaəis of securing 3 desə ağ, purpose or end r)? , habbıness 
umcondamıpated gvv(A fatı of vhich the Vedic: inşunctiton ör 7? cc/2£ is the only 
proof ez sörtrce of Sumvl 1,.€ —2 

An ex"min itton or cəza? ”2sAunen( öy reasonin, of the me inv e/ 4) ve/ed,e of 
Dh irmi, ss əraviz b (8e fo"ocin: afhor işmv, (hat is (0 say, t?e refosidton that (he 
Ve ic freceft is (Ae oniy means of, nsving Düarmalış estabilıAe 1 öy icasontug in 
the ne x£ £tco ağlhor isin) —? 

The intellection ör /əzomp/eoiya that arises on the requtsite perİcet union of 
a person". senses vvith exiəsting obyectə is: ca/Ze” perception , thit ? e, 
feyceğtton is not the meinş of 2xovvəniş Düarite, by means of  z/s Catləing 
knovvledge of existing, things ozzy, and (Aerefore Düarnta qühicA iş not in 
€ vöstence at (he (Fe of knoviledyəe ter ved from: Vedi. r eceğis, cannol öc proted öy, 
ör Anotn /röm, £e) cebtion , hence, DAarına is also öeyond. (26 scoğe o? /a/ercave 
foundef, as if is, on (Ae: /ertebtion of eistiny facis —. 


But the cohnnection of a vvord vəith 2/5 meaning: İs eternal or 46/77? a/ no 
avqıfıcdal, İ, e , not made öy man , the güstr actton or fa eceeft öy (86 Vedic tras 
İs the onğy meanx of knovledge of that, re, 24azəsa, and is not o/2eygozse ö9ohid 
erroneotis ş 2ence as regrds the meaning: cöyteyed öy 126: Vedu msti netion 
Vvhleh is not knovn öy )/6ayıs of qəry other proof save that of (he tvords, the same 
, £ , (8e tesipuciton İs proof or (2e only measis of Aneuıng (he () 6 of göhat rs 
cöəiteyed öy tüe tpörds, becatise it is not: dependent or day o/2er: Zroof, te , (As 
tnfellection caşısed öy tAe Acarıng or ferusal of tz Vedic  eoords is: self-cuident, 

65 (0 say, it doer not reynirt any olAer öroof to establışk its cAaslence — Vhis is 
the opinion of Vyüsa also "—ş —Tamini, r, r, 2—5 


ol Məfafcayçrünnreamiçfirer. i 
“əruz”: xTEƏTRYYT Rİ 1 


End of 


Əhaı ma 


Me n- of 
knov ing 
2. ar na 


Compilers of 
Əarvma 
sastra ov 
Codes of 
Lav, 


not exh ius- 
tive 


Smriti 


vvhen inlcon- 
ffict vvith 
Srati 


Sources öt 
Ş$mritis, 


ORIĞINAL TEXTS (c. 1, s. İ 


qumvarıq mg fefagar serilyd ı 
verer fire yalmreq, xöfrerar, 
"rxaear.—ş 1 ai 
ry eftesrt Traq veyəmi”, fi nmüərrəfə vühmrərarq 
xfxavqı xfq feeTevı 


7 Manu, Atrı, Vishnu, Harta, Yaynıvalkya, Usanls, Angiras, Yama, 
Apastambn, Sambarta, Kötyana, Vrihaspati, Parksara, Vyasa,  Sankha, 
Likhita, Daksha, Gauthma, Sauttapa ind: Vasistha, are the compilers of the 
Dharmashstras or Codzs of 7 aze —YXınav”lkya, ıı 4-5 

The Mıitbkshark on this passage says —T This is nöt ah exXhaltıstive 
enumeratıon, but illustrative , hence, the compilations of Baudhiyana, AVarada 
Dezala and others berg Dharm?-sastras, is not contrary to it 


ci mələr maeyqıyarıq verer lya il şin 
sif af ar qra yaraq vəyüTət sm vil 
frOü azə” aq xafo vrasrə i şu 
ep vi gin mfRfİT, çil 8 1-81 


8 /ı may be condentod that as the: x ord of Revelation form the founda- 
tion of Lav, therefore that svze2 as 226 Syyift vrhich is: not embodied in such 
vrords should not be regarded as authority —1 

But /2e aşııver ts, the Smritis being compiled by the sağe: viho vere 
also the reposıitortes of the Revclatıon /?oər: z02o)n 9£ ava: handed. dönün öy 
tradition until recorded in zor iş, there arıses ah inference that the Smritis are 
founded en the Sruti or Revelatıon, and thetefore /2ey söox/d öc vegarded as 
authorlty —z2 

But if there be conflict o/ ay 2/ece)t of: 206 Şmrifi apit) one of t2€ Siril , 
the Smriti müst be disregarded as: s?verront , since the inference ariİses, ony 
yrhen there is no such conflict —3 

4 Sirift müst öe disrega, ded as ifarions, also, vhen there İs found a 
reason /or faörıcatıng 6/, sucA aş the covetousness of prtests, or (he 1i26,— 4.— 
Taimini”s: Purva-Mimand, i, 3) 1-4 

“The argument ın the second of the above aphorfams is explaltied in the 
folloving Sloka cited and: commented on by Pirtha-Sürathi in his Shüstra. 
Dipiki, 


af guy məramı xüiTtuyeTey x 
vvraro qvaratq qata Pen ma 1 


Revelation is mə/2?7 ea” £o 0e the sotirce of the Smritis, because they are 
remembered qəd cemğ”/ed by those vvho admıt the Veda alone and so/Azag elss 
to be the source of lav, and because they have been adopted and acted upon 


C, 1, s, 1) ORIĞINAL TEXT5 $ 


as authoritative by such persons, and because their being founded on the Veda 
İs probable, 


€. varəf qey qəd Te vav) 
m Xəfif gr ave” nyvyi 
əf Şor q xerc vrcaray -syerrirei, il 
aələİ grarcreTaİ s rTqTC ev? il 
"ə —vİ oq 
9. The holy country İying: betiveen the: holy rivers: Sarasvati and Approved 
Drishadvatı is called Brahmavırtı the: cüstom in that country, vyhich has usage 


come dovrn by immenoorr il tradition and obtums among the castes pure and 
mixed, is called approved usage — Manu, ir 17-r:, 


tel Şə reaTv vare: uğur: il 
uq avfuqı 4 axrravTçərarc, i 
qad mqeren varmməirerayr: i 
er m efor” firef və, yfararr qehərəran il 
feex frariiiınıq xq xrafrərəra fo i 
nəvi xərırv sağ vülfira i 
xmeqriy, 1 yelm, vreyemm, qüammyi 
qdtararc fre?Tc rar Tar faşq qril 
oruTceT veTq vet gə erurar 1 
viy fi xf x vq vəmeyq sci 


vərmr fəma RmTə dart vr yaq: 
vereq, "ferq eferə, sr rebç sferafqa: il 
"—i esi 


to, Next is 40//s6ss or fosllon to Brahmavarta isl the"country  called Aryavarta 
Brahmarshı consısting of Kürükəhetra, Matsya, Panchala and Sürasena. From 
a Brahmana born in this cöüntry all men on earth should learn their respective 
usages, The country İying betiveen the Himavat and the Vındhya vroxtelaıts 
and to the east of Vinasann //ə //ace zoğere (Ac Saraspatı dıisaffears and to the 
veest of Prayaga z e,, 4//aAağad is called Madhya-desa or Z2e əttddie cönnfry 
The country € v/exdisç to the eastern, and to the vvestern oceans and 29): 
betveen these very mountaıns the vvise call Aryavarta VVhere the black 
antelope lives naturalİy, that is knovrn as the sacrifcial country , beyond the 


same ıs the Country of the Mlechehhas. These countrles, the tvvice-born 


, ayl t 
persons should take care to dvell in z/ born elsevo)ere , but a Südra may hve acdardıng o 


anyvhere, for the sake of maıntenance — Manu, ı, r9:24 


ind 
Vasıshtha 


Custom 


vvhet coh" 
trary to 
text of 
İavv 


ö ORİGİNAL TEVTS K.ns.l 


ti qfqdə fea, süs fasiq 2 mir, £ vmetcr, 8 vf 
qaqam, x zə? vfasdixareqaqt 1 aqrar xarvunı 
“yTeqvrirceronla, raz s sur favxfiy seç “r vefafi ı 


afrny:ı xara ı 


11: Those lays and those usages  thatl are oğşerged gər (8e cotinf)y on the 
south of the Himavn"t and on the north of the the Vındhya, all those ought to 
be folloved but not the lıvvs prevallıng among the Mlechchhas, that are 
different /ze,z 22666 1his country: öezzəcen İfimaevat and VinaAya is called 
Aryavarta ş some say Z4//5 coymiry rs /rmited (o (hat goht:A ne: betvveen the 
Ganges and the Y. imuna, or c/czzab so far as the black antelope ro ims, vhere 
spiritual pre-eminence: o57az/6) —Vasistha, Ckb r 


(x) fev rq srsTO ayaqrc gefvifa ) 
ara ufurefiçal ver nq: vern, i 
1— 3 


2: VVhatever cüstoms, praetices and family usage- prev ul:in a cöuntiy, 
əhall be preserved int act, ayhen it comes under: subycetion by conquest — 
Yüyn ivalky a, i, 343 


ə xfenq Şiri xreTÖ arar xfeva”i 
v aferii s amalı aq durreyt feyrr, in 
ferq 2 ye qu” an faq vntçfi ari 
dı xa fafçefi set. af x frerme”q i 
Rae, vumcurqa-sier: 1 


3 But if iny üsige tequired by utility is establıshed in. a İocality 
contr ary to f)e qoritten fexis of 1ano, it should be practised therein only, but not 
ın any other: district VVhatever  cüstomary  İav: is prevalent in a district, 
ın a city, ina tövrn, or in a village, or among the learned, the said İavv /26:4g4 
contrary (o the Sniriis müst not be distürbed —Devala, cited in the Parisara- 
Müdhava 


al vafama, vusriyal fağır arrqraı 
TUTA dv qerqesan vrfiə 1 
Sel vvayqınırar, vəliiurərfyarr: i 
“va sə qeğx-xivmc3 ət gər 
"ıorarınaı vuqafiavadi qərəzli yevrar” qalaqıqğı 


€. 18.1) ORIGINAT, TEXTS 7 


14. Apastamba has breefly expl iined the reprehensibility ör non 
reprehensibility of all güch usages az are confra?y to (he süritfen (ra/s of lazp 
by referring them to different: loc ilities: By these msages they dö not become 
hable to censure, v”ho have got them by tradıitrton, ind vrhose predecessors 
used to practıice them , others, hovvever, are not so, öxf öecov/c götlty of viola- 
ting the vritten texts of lano, if they fr üctıye those usayes 

This is stated as the opınıon of others, by Kumarılı Sevamın ho himself 
maıntaıns the invalıdity of such usages, in his: Tantra-Vartika, first: chapter, 
third Püda or Section, 


ii “YTyyeTemfər yersrar, vereyl i 
.. CA 

RTƏİ TE” quraq va via TT 

vura” red q xrarağ q ay”) 

Tava veviis vf adi iyan il 

R . 

ço xaşa o yy vasTev mavi 

"TU q Şrxqi q sarıq sür il 

“Tus rv düdİ qq ema q 

urzeqq noq 3 2YİTƏŞ q İS, YU“, ü 

vü vfarqus viy s, gevifə qi 

əf ə - 
qərsaaq “ne .rqafceıq “ 
faayyore — içix7-skl 

15 Elighteen Puzrasas are enumer ited,by those versed in the ?noasaş — 
the Brühma, the Plimn, and the V ushnavu, the Sara, Bhaxavita, İikevise, 
another is the Niradiya, and the Mürk indeya is the seventh, and ithe A”gneya 
is the eighth, İrkevise, the: Bhavishya is the ninth, the: tenth is the Brahma- 
var arta, the Larnga is ordaıned the eleventh, and the Varaha is the teelfth, 
and the Skünda is the thirteenth, in this: gəzzz/zeralionı the Vaümana is the 
fourteenth, the Kaurma is ord uned the fifteenth, postertor to these are the 
Matsya, and the Güruda and the Br hmandi in all these the subyectsə desit 
yeith are, the creation, the second ar) creation, the dynasttes ö/ gözs, sages daz 


Almngs, the ages of the vorld, as vell as the career of the dynasties —Vishnu- 
Purünn, hi, vi, 21-25 


€ üçü çq “üc, yaqın 
erqerfa"yo? q xata nün i 


10. İn case there be tvvo contradictory precepts of the Sruti or of the 
Smriti, they are reconciled thus,—different eases are to be avsumed Zə so4vc4 
tey are vesfecisrely ofrlicaola büt if there be: a conflict betyvveen q /cz7 4/ the 
Sruti and eəe g/ the Smritı, the Sruti alone must prevasl 


Elghteen 
Puranas 


Conflict be- 
teen Sruti 
and Smriti, 


petvveen tvvo 
Smritis, 


betveenSruti 
Smriti and 
Purana, 


VVhat to be 
practısed 


and vhat not 


8 ORIGINAL TEXTS (c., s. 1, 


od dahil sarvy ven xiyçrurr:i 
varmı q mveq xəhrıq, x, xfq fvrfir:i 
TTYYERT—x “01 
17. But in a case of conflict betvveen tvvo passages of the Smriti, reconve 


cillation based on usage must prevall - but the rule is, that the sacred books 
on İay are more vreerghty than sacred books on politicsəəeYlnavalkya, il, 21, 


ei: xfereaferyeremt frCen vz grağ 
. ki 
sa ila” nrvəq qüv? vafie i—tıs 
uredfie— isin 
18 VVhen there is. a conflict betvveen the  Srati, the Smriti and the 


Purhna, the Sruti must prevail but in a conflict betvveen the latter: tvro, the 
Smriti must prevail -—-The Code of Vyüsa, ı, 4 


te müha vəya aman vary: ef müq) 
av? qrafafee” səla: vurrqlq iyi 
YUTA8T—t ii . 
19. Practıce yvith care vhat is lavful, by body, mind and speech, but 


practıce not that vvhich is abhorred by the vorld, though it is ordarned in the 
Sacred Books , for it secures not spiritual bliss —Yüynavalkya, i, rs6 


vəl vravf difafev sehra vurqlq nini 
uqr-rar- elac: arayır faa il 
fiyərrərre rv İq rqraqıraqran 1 
xat qafrafriu valirir. i 
vİverəl qv sT€” ara qırymaran 1 
“varır, reyra, yerə təl veor vil 
dimi xre” avreur oğur ramal 
“vrrerrərrvəf dra an qara 
gəvən xalrq sfel yəylər erşsəfiie: i 
"YRTUŞR —xx 18160 


zo, But practise not vhat is abhorred by the people, though it is ordaıned 
ın the sacred books , for, it secures not spiritual bliss  Taking sea-voyage , 
carryıng a vaterpot öy: sZadenis , kevise marriage by regenerate men of 
damsels not belonging to the same tribe?  procreation of son ox a tooman by 
her husband”s younger brother slaughter of cattle for entertaining honoused 
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guests , offering of flesh-meat ın ancestor-vvorship , retirement to a forest 
or adoğllon of 126 (ölid order ef life , güft over again ofa daughter once given 
İn marrlage though still a virgin to another örrdeyrooni , study of the Vedas 
for a long time , manisacrifice , horse sacrifice coqseless vralkıng vvith 
İntent to die , and İlkevise cov-sacrifice these practıces though permitted 
by the sacred books, the yvıse  declare ayotdable in the: Kali age —Vrihan- 
Nivradiya-Purana, xxıı, 12-16, 


“ti qida amıq yaze” ir qfoev:i 
“Ts xTa irure-efeamidifcet i 
vreyreer, erası aarferevıt: i 
xsıTaq vyrer amİefiyu fo vi 
aüafrəryçv qq s vrfçirva” iar) 
xuərfə dra ayma” sücral evrsifi il 
frafelerfər self arrəyrqabq yi 
qeqqıfu qr? nəre qaç və ril 
“Taro qıra ıl 


21. Recognition of sons other than the Aurasa and the Dattaka , partı- Sauvse 
cipation öy a 2,a2mana of food from the folloving description of: Südras 
namely, 2:: sl ave, 2:5 covvherd, 22s family-friend, and the cultivator of 22: /asq 
delivering half the produce , pilgrimage by a householder toa very distant 
holy place , partıicipation by the Brahmanas and the İtrke, of food prepared by 
a Südra , sucıde by filling from. a preceipice ör by cremation , İlkevyise 
surcide by 3 person extremely old or the like —İn the beginning” of the Kali 
age, these praetices have been prohibited” ifter consideration by the learned 
for protection of the people for, a convention also, made by the virtuous, 
has as much authority as the Vedi —A”dıtya Purana quoted by Raghunandana, 


“RI qürüle, fardi sü vq qaq qemi 
feeftainırcır, mi q sıralıfe mrfahərq vi) 
vav gxee o ra ge a fii 
verçmq vrüy frevrfi qus, yar yı 
üurq raq mzrererə, fa çearfafsayır, 1 
vvyu v əqumə quaravadl vg İ 
vaar veri qfaesq sferanı 
mufxaırqı) faa, afa qrad: ll çı 
düemfraTeiralq vağ yazufağ ı 
üvv ovvə düyə vil çı 
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“ym avq vq viş ev) 
veTave fr qevrTərrfiv il ol 
ve —lyol 


23 İn his Court of lustice, elther sitting or: standing, holding forth his 
Ei Ehteen right arm, ünostentatious in his dress and ornament, İct the king, every day, 
Action, decide, one after another, causes: of: suttors, separately classifled under 
eighteen Forms of Actıon, by rules founded on Local Usages and: Codes of 
Lav, Of these /orəas of Ain: the firət is the: Recovery of: Debts, /2e e//er: 
are,—i2) Deposit and Pledge, (3) Sale vathout Ov nership, (4) Vornnt Concerns 
or Partnershib, (şi) Nesumption of Gifts, (6) Non-payment of VVages, (7) Breach 
of Contract, (8) Rescission of Sile and Purchase, (g) Dispute: betivecn the 
Ovrner of cafile and the Shepheid, (10) Dispute: rel iting to Bond aries: ör 
Treşass, (r) Violence consisting of Assault, (r) and. Vio/emiee: consisting: of 
Abuse or S/ander and Defamatğton, (13) Yheit, (14) Force censisfin? of) roöbery, 
Ari or miölence on qə0men, (18) Adültery, (16) Dutiss of Min: ind: VVife, (1?) 
Partıtion asd Z7aleridance, and (18) Gambling and Bettingy. these: are: in: this 

veorld the eighteen foundatıons upon x hich litig itton rests — Manu, vini, 2-7 


Narada Narada has added another Form of Aetton c illed valın or Miscel- 
adds laneous, yyhich: inclüdes various mütterə that: cnnot: come under: those 
declared by Manu, and ın vhich the Action irises at the: instünce of the king 

The first and the last lines of Nirad "s drscription ofat ne ns folloys — 


“ül xüs $ yarsı aryrO züruq,i 
"XC vz yəfiy gər” 11 siri yay ğı 


miscella- 23 In the Miscellineous Form of Action, the: htigition: depond, npon 
Form of the king: VVhatever is not: considered in the: forcgomg: /öyəzr o/ .İhütiən, il 

Action, that, veould come vathin the Misecllancous Form of Action 

eb . 
“il əraTeroarla mramifYa, sci 
VT əsİü üş oy sayrcuş fv aqil 
UTYARRUL — ÇİLİ 

Hov Causes 24 İl a person vrronged by others in a vay contrary to the: Smriti or 


of Actlon Custom complaıns to the king, then: arises a Cause of Action — Yay val- 
arİse, kya, m, $ 


C. r, “, 2, s-. i) DIVİNE: ORİGİN OF: LAVV İt 
Seo. 2- ORİGİN AND SOUROFSOFLAYV 
xiTe əri? arraəf arar ama, 
Sub-Sec 1-DHARMA SHASTRAS 


Divine origin of lav.s —The Hindus believe their 
lav, to be of divine origin, and they believe this not onlyof vhat 
Austin calls the lavs of God, but positive lavr also is belleved 
by them to have emanated from the Deity. The idea of Sover- 
eign in the modern yuridical sense vvas ünknovrn to them, 
They had kings, but their function vvas defined by the divine 
İavr contained in the Smritis, and they uvere bound to obey 
the selfsame lav, equally vith their sub?ects, By this original 
theory of its origin, the lav vvas independent of the state, or 
rather the state vas dependent on lav, as the king vvas to be 
guided ia all matters connected vith: gövernment, by the 
revealed lav, though he svas not excladed from a control over 
the adııııstration of yustice The king” bemg theoretically 
the administrator ofyustice his decrees müst have been recog- 
nızed as binding on suttors from the very earlıest times, And 
this gradually introduced the vievv recognized bycommentators 
that royal edicts in certaın  matters have as müch binding 
force as divine lav, should the former be not repugnant to the 
İatter. 

Those that are not inclined to accept the Hindu idea of a 
divine origin of lavrs vrould have no hesitatıon to allov: that 
they are based upon immemorial customs and usages, and call 
them the usezs/ffen Yavys of İndia , and as being the lav of 
tip mafority of the population, these may be deemed the 
Common Lav of the country. But the Hindu lav is not nov 
the territorial lav of Hindusthan 1n Hindu times the validity 
of customs vas admitted, so the lav of inheritance, marrıage, 
gc., under the Smritis, vas not purely territorial, The Hindus, 
hovrever, had a complete Code of 1avesş both Adiective 

and Substantive, and the latter vvas discussed under eighteen 
heads called £oğirs o/ /iZigation, vihich resemble he 4e/f0s5 
of the English Common Lav, 


Origin of lav 


Sonrces of 
İav are 


Sruti, Smriti 
and Custom 


Sruti, 


yr hat it cone 
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Yağur, 
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and 
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The earlier notion af lav vvas gradually modifted to a certain 
extent, as may be gleaned from the remarks of the commenta- 
tors, And the conception of positive as distinguished from 
divine lav, presented to us by the commentators, neariy appro- 
aches the ideas of modern )urisprudence. 


The sources of lavr.—The term "source of lav” is used 
in tuvo senses : in one, the Deity according to the Hindus, and 
the Sovereign according to modern İurisprudence, is the 
fountain source of lav ş and in the other sense, the term means 
that to vhich one must resort to get at lav, in other 
vrords, the evıdence or recOrds of lav, vyhich one is to study 
for the purpose of learning lav, lu this sense, the sources of 
Hindu lav are the Sruti, the Smriti, and the İmmemorial 
and 4ğ6?oved Customs, by vehich the Divine vill or lav is 
evidenced. 


Sruti.—The Sruti is believed to contain the very vrords 
of the Deity. The name is derived from the root s? to hear, 
and signifies vhat vas /eazd., 


The Sruti contains very little of lavyer"s lav : they con“ 
sist of hymns, and deal uvith religious rites, true knovledge and 
liberation. There are, no doubt, a fev” passages containing an 
incidental allusion to a rule of lav, or giving an instance from 
vehich a rule of lav may be inferred, The Sruti comprises the 
four Vedas, the six Vedangas, and the Upanishads. (4) 


The earliest sacred books are the Vedas, These vere 
compiled and arranged in the ptesent order by Krishna- 
Dvaipayana, the son of Parasara, vrho obtained the surname of 
Veda-Vyasa, that is, compilor of the Vedas, He distrıbuted 
the Hindu seriptures into four parts, zzz,, Rık, Yalur, Sarifan 
and Atharvan, The Rık-Veda praises either a God, or a 
thing or the instrumentality of a thing for pleasing the Gods, 
The Yağur-Veda relates cbiefiy to  sacrifices, The Sama- 
Veda consists of pray ers composed in metre and intended to 
be chanted at sacrifices. The Atharva-Veda contains hymns, 


“ncantations and. forms of imprecatıons for destroying or 
5“... 


(a) Text No s 
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iniuring enemtes, and prayers for safety from enemies or for 
averting calamities. As the idea of inmring another, be he 
even an enemy, is opposed to the spirt of Hinduism, the 
Atharva-Veda vras not much respected and came to be regard- 
ed vith disapprobatıon, İt is for this raason the Smritis 
and other sacred books refer to three Vedas only, the Atharvan 
being suppressed. 


The Vedangas or appendages to the Verlas came into 
existence in the post-Vedic period. These are six in nümber 
vğs., (i) the Sıksha or orthography and) orthocpy , fu) the 
Kalpas or treatıses dealing vith ritual , (in) the Vyakarana 
or Grammar , (iv) the Chhandas or prosody Ş (v) the /yotisha 


or Astronomy , and (vı) the Nırukta or lexicon. İn order to 
read, pronounce and understand the Vedas properly, and to 
make use of them fer sacrıfical purposes, one must study the 
Vedangas, These, hosvvever, cannot be regarded as sources 
of lav, 


The Upanıshads are cenominated as the Vedanta or the 
concluding: portion of the Veda and embody the highest 
principles of Hindu religion, referring to vhich Sehopenhauer 
says,—“İn the vvhole vvorli there is no study so beneficial 
and so elevatıng as that of the Upanıshads, İt has been the 
solace of my life, it vill be the solace of my death,” 

Smriti,—The Smriti means vhat vas: zeiszes)öeytal, and. is 
belleved to contain the precepts of God, but not in the langu- 
age they had been delivered. The language is of human origin, 
but the rules are dıvine, The authors do not arrogate to them- 
selves the position of legislators, but profess to compile the 
traditions handed dovn to them by those to vəhom divine 
commands had been communricated, 


The Smritis are the principal sources of lavvyer”s lav, 
but they also contaın matters other than posittve lav, The 
complete Codes of Manu and Y3ynavalkya deal ivith religious 
rites, os//6ve dav, penance, true knovledge and lrberation, 
"There are some that deal uvith positive lav alone, such as the 
Code of Narada, nov extant Many others contaın notbing of 
giyil lav", The Smrıtis as a vhole deal veith man asa being of 


Vedangas 


Upanıshadas, 


Smritı, 


the prinelpal 
source of 
lav, 


VVhy Smritis 
be taken as 
evidence of 
Dharma or 
İavv, 
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infinite existence, yvhose present life is like a point in a 
straight line infinte in both direction". 

It should be noticed that vriter: on the Mimansa system of 
Hindu phılosophy discuss the question:—VVhy should Smritis 
“composed by human being: be taken as evidence of: 22a/3xza 
or Lav, of vhich Revelatıon is admitted by all to be the only 
source? They maintain that the Smritis must be 22/z”7e/ to be 
founded on lost or forgotten Sruti, inasmuch as theyare com- 
piled from memory, and are declared as embodying bindiıng 
rules of conduct, by the sages vvho vvere perfectiy familrar vith 
the Vedas, and vvho admitted the Sruti alone and nöthing else, 
to be the foundation or evidence of lav ş and as they have 
all along been adopted and follovved in practice by the sages 
as vvell as by other persons learned in the Vedas and enter- 
taining the same viev  Yith respect to the origin and source 
of Lav. They also notice an obyection that may be ralsed to 
this, namely,— VVhy then have not, the very vvords of the 
original: revelations that are supposed to be the foundatıon of 
the Smritis, been preserved? And they refute it by sayıng 
that human memory betng frail, there is no avonder that 
precepts should be remembered vhile the exact svords in vyhich 
thay had originally been expressed mıght be forgotten. There 
İsa great distinction betvveen the sacred literature dealing 
yrith rules regulatıng the conduct of men in this yvorld as 
members of soctety, and that relating to purely reltigious 
matters : the precepts of the former are observed in practice, 
v”hile the latter is rather theoretical in character, the vvording 
of v”hich vvas therefore of greater importance than that of 
the former, The rise of different SAkhas or schools of Vedic 
literature affords evidence of the loss of the exact vvording 
of portions of the latter kınd of Revelation, since parts of 
the Vedas, found in one Sakha are vvanting in others, shovıng 
that v”hen the Vedic literature used to be handed dov/n by 
tradition, parts vere omıtted by different Sakhas vith a viev 
to lighten the burden on the memory of students : and the 
practice vvith the teacher of a particular Sakha, vrho vras 
familiar vvith the other SAkhas also, vyas not to teach to a 
pupil of bis ovn Sakha, the exact vrording of those portions 
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of other Sakhas, that vrere vranting in his ovrn, but to give 

their purport in his ovrn language, so that the same might 

not be mistaken as part of his ovrn Sakha 

Authority of 


İt is vvorthy of notice that the inference set forth above “Çunrıtıs, 


forms the foundation of the authority of the Smritis. VVhen 
this inference cannot properly be made vith respect to a parti- 
cular precept of Smrıti, the same must be disregarded 
as spurious, Thus, if a Smriti is in conflict vvith Sruti, it must 
be reyected as being not founded on Revelation. Similarly, a 
passage of Smriti, the origin of v”hich may reasonabiy be attri- 
buted to the covetousness of priests, or to the selfishness or 
the lıke improper motive of some persons vvho might introduce 
any interpolation in it, cannot be regarded as authorıtative, 
but should be discarded as a fabricatıon and interpolation, (2) 


Dharma Lavv 68, Sources —The vord 42a??za is generally Dharma. 
rendered into Lav and includes all kinds) of rüles: religious, 
moral, legal, physıcal, metaphysical or setentific, in the same 
yay as the term Lavv does, in ıts vvidest sense. The vvord is 
derived from the root 4/z/z to hold, support or maintain, and 
it means lavv, or düty, ör the essential quality of persons or 
things, By the term asir is understood the rules vhereby 
not only mankind büt all bemgs are göverned , it also imports 
duty or distinctive feature of beings implying: subyection to, or 
control by the ruleə The term S/46:2/6 is derived from the 
root 9/as to teach, en?oln or control and means teacher, The 
Sruti and the Smriti are comprehended by the term 22/ars)ra- 
şhdstra in its primary sense, tnasmüch as the obyects of both 
are to teach of rules or düttes, Büt the vord 2//ar?yza-y2dsfra 
is often used to designate the Smritis alone, svith a viev to 
mark their practical importance : thus Manu says, — 


sfvey se et xühureraq €” ceferi 
yhich: means,“ By Sruti is knovn the Veda, and by Smriti 
the 2.2azə)za-s)dstra,” 


The Vedas are rather theoretical than practical The Vedas 
U panishads deal vvith theology and the means, implying Upanishads, 


(2) See Text No 8 


16 DHARMA LAV AND SOURCES (C.L8, $, ss, 1 


esoteric Hinduism, vyhereby a person may attain ssoğs/a or 
İiberation of the soul from the necessity of repeatedbirths and 
deaths, and its restoration to ats original state of ( gfyeriraç 
or) Existence, Knovrledge and Beatitude- the Sö/2/z992/2/2 

Smriti, 5onum of the Hindus, VVhile the Smriti lays dovn rules 
relatıng to sacramental and other religious rites, and positive 
lav, and pollution, penance and theology intended to be practi- 
cally observed by men in the course of their lives ş and in 
doing so, it embodies, in modern Sanskrit, many of the rules 
of the Sruti, and accordingiy the term Dharma-Shastra is 
applted to it vvith a viev, to thrust into prominence its impor- 
tance in a practical point of vievv, 

Dharma, “Dara as defined by Vaimini the founder of the School 
of Hindu phılosophy, called.?xz/za (prior) 4/2/n0ns0 to be the 
means of attaınıng the desirable ends of man, knovrable from 
the Vedic precepts alone, (c) Theends of man or vemraf: 
are, four, namely,—ymı smqdTey ör Religious merit 
securing heavenİy happıiness after death VVealth, Desirable 
obiects other than these, and /270/2:4s or İiberation from 
metempsy chosis or Restoration of the soul to its ovrn real 
state of (afa: or, ) Existence, Knovledge and: Beatitude, 
the realızatıon of evhich is prevented by Mğyə or illusion., It 
should be noticed that the term “ Desirable obyects” includes 
the other three of the group of four , but they are separately 
mentioned to ındıcate the importance attached to them by 
different persons. 

vrhat it The term 2/azəza, therefore, includes not only vhat are 

includes, çonveyed by the term Lav in its vridest sense, but also 
persons and things that may be the means of attaining any of 
the desirable ends, And positive lav vvhich is conducive to 
the vvelfare and veell-being of people, is comprehended by the 
term “ Desirable obfects.” 

English equl- İn the English translation of the original texts, the svord 

ənt of Lav/ is generally used as cqurvalent to 22arəra, leaving out 
of consideration any thing: else comprised by it: according: to 
Hafmını, And that appears to be the sense tn vyhich the ivord 
is generally used. ı 


(o) Text No 6, 
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İt is in this vide sense, that the sources of 2/a?9/za or 
lav are“ (r) the Sruti, (2) the Smriti, and (3) the Hmmemorial 
Customs, The first, though of the highest authority, is of very 
little importance to lavyerə The last again are of very great 
importance, as bermg the rules by vhich the people are actually 
guided in practice, and their value has come to be specially 
recognized under the British rule, and authorized records of 
customs of various localıtıes have been compiled. They over- 
ride the Smritis and their accepted interpretation given by an 
authoritative commentator, should these be: inconsistent vvith 
them They prove that the vritten texts Of lav are cither 
speculatıve and never follovved in practice, or “bsolete. The 
Hindu commentators have not, except in a fev instances, 
devoted much attentıon to these unrecorded cüstoms and 
usages, though they recognize their authority as. a source of 
lav, They have confined thetr attention to the Smritis alone, 
vhich constitute the primary) :v, 2/76 sources of lav, The 
customary lav ill be discussed later on, 

The exact number of the Smritis cannot be stated, as many 
öf them arc not extant, being either lost or uünprocurable, 
From the quotatıons in the various commentaries one can 
make a list of the Codes. Most of them are vritten in metre, 
and a fev ın both prose and metre They do not appear to 
have been vvritten at the same time, nör dö they lay dovn 
the self-same lav, and a process of development may be per- 
ceived ın them. Thus there ıs conflict of: lav as laid dovn in 
the different Codes on vartous matters, 

Conflict of lav” and Commentaries — Conflıct of lav, 
hövvever, is opposed to the theory of its divine origin, from 
vhich perfect harmony betveen the different Codes must 
necessarily be xpected. The conflict betiveen the Smritis, 
seeming or real, has given rise to the commentaries or digests 
that are called Nibandhas, Coniflict betvveen the Shastras, 
hovever, is admitted and the mode of reconcılıng them is 
polnted out thus :—" VVhen there is a conflict betvreen tuvo 
teXts of the Sruti or of the Smriti, they are to be presumed 
to relate to different cases, but vhere a text of the Sruti is 
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opposed to one of the Smriti, the former must prevail,” (4). 

Scope of Shastras.— This admission of the existence 
of conflict of lav, opposed to the theory of its origin, has 
landed the commentators upon a difficulty, vvhich they attempt 
to get over in the folloving vvay — The proper ob/ect of the 
Shastras, say they, is to teach of things that lie beyond the 
scope of human reason , vrhat men vould do or refrain from 
domng of) therr  ovrn accord from purely human mötives, need 
not be laıd dovr in the Shastras , accordingiy they: classify 
the precepts laid dov ın the Shastras thus , vrhere a precept 
forbids men to do vhat they may do under the natural im- 
pulses, it is called a /Vzy2ea/Za or prohibition , but vyhere a 
precept en)orms men to do a certain thing, v”hen no reason 
could be suggested for dornng it, it is called an Ü72427z-vzd/: 
or an inyunction creating a düty, and a precept regardıng 
vhat men may də, of their ovn accord, may come vvithin the 
purvievv of the Shastras, if it en)orns that act at a particular 
time or place : such a precept is called a: /Vzyaəsa-tıdli or 
restrictıve inyunctton , there is. a third kind of) vz4/2 or İn)unc- 
tion called PaşzsasiZ2yd: vyhich is an in)ünctton in form, buta 
prohibition in purport, as for instance,— “ Man shall eat the 
fesh of the five five-claved anımals,”— vihich: means, that 
man shall nət eat the flesh of five-clavved anımals excepting 
that of the five specified ones , but precepts that do not fall 
under any one of the above descrıptions are called Azz7d4/s, 
superfluous rules that need not have beon laid dovn in the 
Shastras, 

Positıive lavv and $hastras —-The Commentators do, 
either expressiy or by necessary implication, hold that the 
Shastras ın so far as they deal vyith positive lavr, are generaliy 
4 nuvdda or süperfluous, inasmüch as the rules of posittve İlavr 
are deducible from reason, in other vyords, from a. eonsidera- 
tion of vhat best conduces to the veelfare of the society and 
sults the feelings of the people, This is proved by the sys: 
tems of larr obtaming among non-Hindu peoples vho are 
utteriy ignorant of the Shastras, They do, in fact, dravra 
distinctıon betvveen positive lav, on the one hand, and the 
(4) Texts Nos, r0—ı8, ı : 


6, 1, 8.2, ss, 1) FACTUM VALET I9 


, rules of religious or moral obligatlon on the other, 

Thus the author of the Mıtakshara (e) cites and follovs a 
text vvhich runs thus (—“Practise not that svhich is legal, but 
İs abhorred by the vorld, for it secures not spiritual blıss,” 
This text does virtually suggest the maxim /Voz £oğz/z es£ gox 
Dei and maintain that popular feelings override an express text 
Of lav/ contained in the Shastras, takıng of course, the term lavy 
in the limited sense of lavyers. 

Factum valet.——On the very same principle does rest the zəvznər ə / 
so-called doctrine of /aeizin galet quod fieri non debnit 
(vhat should not be done, yet bemg done, shall be valıd), 
usualiy though not correctiy, thought to be pecultar to the 
Bengal School, and enunclated for the first time by the author 
of the Dayabhaga, the founder of that School, For, it has been 
held, and correctiy held by the Privy Council in the case 
of V7ooma Dase, (f) that the doctrine is recognized by the recognized by 
Mitakshara Sehool also, There appear to be considerable əra 
mısconception and difference of opinion as to vhat vas 
intended to be laıd dov by the author of the Düyabhaga 
in the passage—svərröfü seydiyarıırcamıra 1—-vyhich: means, 
“ A thing for the nature of a thing) cannot be altered 
by a hundred texts,.” The rule intended to be laid dovn 
may be thus formulated “—An act or transaction done by 
a man in the exercise of a rıght or pover, natural or recognized 
by lav, cannot be undone or invalıdated by reason of there 
being texts in the Shastras prohıbitıng such act or transactlon, 

The above passage of the Düyabhaga, vras rendered by 
Colebrooke into,——"For a /zcZ cannot be altered by a hundred 
texts.” The founder of the Bengal School holds that an aliena- 
tion bya father or a co-heir, of hıs self-acquired immovable 
property or of his undıvided share in ?oint-family property, 
respectvely, is perfectiy valid, even vvhen made vithout the 
consent of hıs sons in the one case, or of his co-sharers in the 
other, notvithstanding texts of lav requiring such consent, 
And in support of this position he sets forth the above reason, 
His argument is this “—Ovnership consists in the povver of 


():Mit tə, 4, 
(/) 3C, 87 si A, 40, s3, see also Ganga z, Lekhra) g A, 2s3, 292-296 
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dealing v/ith property according to pleasure : it cannot but be 
admitted that the father and the co-heir have ovnership 
respectively, in the self-acqured immovable and in the 
undivided share, and consequently povrer of alienatıon " hence, 
the 9aiəvre of the ting, 1 , ovnership, ör its incidents such as 
sale or other altenatıon, cannot be affected by a hundred texts 
prohibiting alienatıon vithout: consent , snch texts therefore, 
are to be taken as admonitory büt not imperative, Of the 
same effect are texts prohibiting: gift or other  altenation of 
the vvhole of his property bv a man having vife and children 
to support Parallel to them are passages forbidding: the gift 
in adoption, of an only son by a person ın the exercise of 
ğatria ğotestas or parental property ın a child This is one 
of the many principles upon vvhich commentators: differentiate 
betvveen rules of legal and religious or: moral obligation, vvhich 
are blended together in the Codes of Hindu lavr, 

There ıs no real difference betiveen the tvvo Schools, as 
regards the tests for dıstıngurshing the rules of: legal obligation 
from those that are merely preceptive., The MıtaksharA rule 
that a co-helr cannot alienate his undivided coparcenary ıntet- 
est in ?oint property vvithout the consent of hıs coparceners, 
is a necessary logıcal consequence of the doetrine that co-heirs 
are 7oznf fenanfs, and not fensnts 1n comnon as in the Bengal 
Sehool, Hence the dıstınetion in this respect does not support 
the opınion that the doctrıne of /2cfs/2/z galzt is not recognized 
by the Mitakshara Sehool to the same extent as ın Bengal 

This scope of this maxım has been dıscussed by the 
Bombay and Allahabad High Courts, The Bombay High 
Court has saıd “İn cases in vhich the Shastra is merely 
directory and not mandatory, ör only. indicates partıcular 
persons as more elıgible for adoption than others, the maxım 
may be usefully and properly applied, if the precept or recom- 
mended preference be dısregarded ” (z) In an elaborate fudg- 
ment Mahmood, /, of the Alləhabad High Court has sard : 
“ln the case of adoption there are of course, questions of 
formalıtıes, ceremonies, preference ın the matter of selection, 


() Laksmhppl Ramava, 12 Bom İT C OR: göq, 398. See also Gopal z, 
Hanmanlf, 3 B ə7?, 293, Dharma z Ramktishna, ro B: So, 86, 
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and other points v”hich amount to moral and religious 
suggestions, Such matters, speaking generally, are dealt vith 
in the texts in a directory manner, relatıng to vhat 1: may 
perhaps call the 7:4): oğerandi of adoption To such 
matters, vvhich: do nöt affect the essence of the adoption, the 
doctrine of /acZz”ı vale£ vvould undoubtediy apply upon 
general grounds of Pustice, equrty nd göod  consctence and 
irrespective of the authorıty of any text in the Hindu lav 
itself” (2) 

The follovıng learned observatıons of the yüdicial 
Committee on this maxim are instrüctive and. should be care- 
fully read :— “them Lordships ought to state their concurrence 
vrith the learned Chef yustice in his remarks on the so-called 
doctrine of /acixn valet That unhappıly expressed maxım 
clearİy causes trouble in Indian courts, Sir M.) VVestroop is 
qurte right in polnting. out that if the /acfzəz, external act, is 
void in lavr, there is no room for the applıcatıon of the 
maxim, The truth ıs that the tuvo halves of the maxım 
appiy to tuvo different: departments of life Mauy things 
vyhich ought not to be done in port of morals. or religion are 
valıd ın point of lav, Büt it is: nönsensical to appiy the 
vyhole maxim to the same class of actıons and to say that 
vhat ought not to be done in morals stands good ın morals, 
or vhat ought not to be done in lav stands good in lav”” /z) 
But the doctrine of /ac/z?z alet, hoveever, does not ever 
excuse the vtolatıon of a legal rule (7) 


Practices to be eschevved in Kalı age —So also Raghu- 
nandana in his treatıse on Marrrage (Udvaha-Tattva) prohibits, 
contrary to the Smritis and the: carlıer commentaries, the 
ntermarrıage betiveen different tribes, and in support: of this 
position cites a passage from the A”dıtya-Purlna, v/hich: after 
layıng dovn that certaın practices: including: intermarrige, 
though authorized by the Shistras, are not to be folloved ın 


this Kali age, concludes thus —”In the beginnıng of the Kali 


(2) Ganga z Lekhra), 9 A 2s3, 29C-297 

() Sn Balusu vz Sri Balısı, 22 M. 308, q23 261: A ri, r44, see also 
Bhagıvant ev Murari, rş C VV.N sə4, s3s is CİL) 9, 168 z1:C 427 

(7) Budansa vz Fatma, 266ML V 260, 266. iş M LT oz, əz1l, C, 69y, 
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age these practices have been prohibited after eonsideration 
by the learned for the protection of the people : ası? a 
conventton eome to öy the virtuots has as much legal força 
aş a text of the Veda” (6) 

Thus vve see that the rules of the Shastras in so far as they 
relate to secular as distinguished from purely spiritual matters, 
are not inflexible, büt may ba mödifled or replaced if repug- 
nant to popular feelings, or if in the opinion of the learned the 
exigencies of Hındu society require a change. The Shastras 
therefore, do not present any insurmountable difficulty in the 
vay of social progress, and Hındus may re-constitute their 
socfety in any vay they İrke vvithont renouncing their 
religion. 

Puranas.— The above quotatıon from the A”dıtya-Purina 
shovs that the Puranas also are considered by the later 
commentators as a source of lavr, Yurisprudence, hovvever, does 
not come vithin the scope of the subiects that are, according 
to the Puranas themselves, dealt vvith in them, (7) They are 
voluminous mythologıcal poems professing to give an account 
of the creation, to narrate the genealogy of Gods, of ancient 
dynasties and of sacerdotal families, to describe the different 
ages of the vorld, and to delineate storles of Gods, ancient 
kings and sagesş and in doing so they also relate religious rites 
and duties. These vvorks are said to have been composed by 
the celebrated Veda-Vyasa or compiler of the four Vedas, 
and are enumerated in some of the Pnranas to be eighteen in 
number, Büt there are many other vvorks of the same kind, the 
authorship of vvhich is not attrıbuted to Vyasa, vvhich appear 
to have been vvritten subsequently, and vrhich are on that 
account styled Upa Purğnas, and are respectively deemed 
supplementary to one or other of the eighteen Puranas. The 
Purknas are not considered authoritative so as to override the 
Smrıtis, but are deemed to illustrate the lav by the instances 
of its applıcation, that are related by them and are looked 
upon as precedents, (?)z) VVıith respect to their authority in 
matters of positive lavr, Professor VVilson rightly observes that 


(6) Text No ro, () Text No ış, (rə) Text No r8 
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“the Puranas are not authorities in lavr , they may be received 
in explanation or ıllustration, but not in proof,” It should be 
observed that the doctrine of prohibition in the Kali age, of 
certaın practices vihich are authorized by the Smritis, is 
enunciated by some of the Upa-Pur3nas, and cannot, there- 
fore, be entertained by our courts, if the Puranas are not 
authorities in lavv, 


Sub:Sec 11—0U8TOMS 


VVhat are Customs :—Divine vill: is evidenced also by 
İmmemorial customs, indıcatıng rules of eonduct , in other 
vvords, such customs are presumed to be based on unrecorded 
revelatıon, Manu and Yaynavalkya declare VştaTt: : 4222oz ed 
custom or usage, to be evidence of lavv Some of the other 
sages use the term fiTeTsTC meaning usaçe of te İcarned 
instead of, and as equrvalent to, the saıd expression sşTaTç, 
meaning 4277ovedl usage or zsage of the virtuous, By that 
term are to be understood the tradıttonal usages prevailing 
in a partıcular İocality, vrhich, accordıng to Manu, is Brahma- 
varta or the country betvveen the tvvo rivers Saresoatı and 
Drishadvati, but vihich, according tö other sages, is extended 
so as to include accordiny to some the vhole of: Northern 
İndia betveen the Hımölaya and the Vindhya mountains 
excludıng the Punğab and probably the Eastern part of 
Bengal., Although from the explanation of these terms, as 
given by some of the sages, they seem to be limited to the 
usages of those that are virtuous and versed ın the sacred 
literature, yet as the usages prevailing among tradesmen, 
artisans and the İlke are maintained by the sages themselves 
to be binding on them, they are not to be taken as İlmited or 
qualıfred in that manner. The lİlmiıtatıons or qualifications, 
hovevef, may be taken to be intended to exclude £9xxoza/ 
customs, 


The sublect of 19)x/)zo3a/ customs and usages is not free 
from difficulty, There are certain communitles in Indıa, 
v”hose existence itself may be attributed to vice and vant of 
tnörals, as for instance the dancing girİs and the vvomen of the 
tovn, The Hindu lav recognizes the prostitutes as forming 
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a separatecommunity and existing from immemorial times, 
and lays dovn rules relatıng to dısputes betiveen them and 
therr paramours The existence of such a class is deemed by 
the Hindüs to be cöndücive to the vvelfare of their soctety, and 
necessary for the preservatıon of the chastity of vomen so 
highly valued and yealously güarded by them There are 
usages among these unfortunate vromen, that appear immoral 
to us, although they may be conducive to therm  happiness, for 
instance the  practice of the adoption of daughters. These 
outcasted vvomen, most of vvhom have none to call their ovn, 
have recourse to adoption to secure a relatıon vvho vvould 
look after them ın old age, although the minor girls so 
adopted may have to İead vicious İlves thus this practice 
looked at from thetr pormt of vtevy, appears to be unobiection- 
able , but from the other, ıt appears z//zəzoraf “There isla 
conflict of rulings vvith respect to the recognition by the 
Courts of Tustice, of this usage as vell as a fev caste-customs 
such as that authorizing a voman to abandon her husband 
and re-marry vvithout: his consent, and the usage permitting 
dıvorce and re-marriage by mütual consent of the husband 
and the vife (n) 

Büt it should be observed that eyhen the qucstion comes 
before the courts for their decision, the mischief has already 
been done , and the refusal to recognize the usage serves no 
useful purpose, but in most cases involves great hardship by 
defeatıng expectatıons and disturbing: settled arrangements 
of their property, intended by deceased persons to take effect 
after thermr death ı 

Customs and $mritis or Lav, — There is a difference of 
opinion among commentators on the Mimansa vith respect 
to the evidenttary force of customs and usages, some comə 
mentators are of opinion that usages give rise to an inference 
of bemg based on unrecorded or forgotten Sruti or Revelation, 
ın the same vray as Smritis do, VVhile others maintain that 
as the İearned of modern times cannot be taken to have been 
so famıliar veith the Vedas as Manu and other sages vvere, the 


(s) See Mayhe $ ss, 
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usages observed by the learned of comparatıively recent times 
cannot give rıse to an inference of bemg founded on Sruti, but 
can only give rise to an inference of belmg based on some noövv 
lost or forgotten Səzzözz vvith vyhich: they may be  presumed 
to have been famılıar, Accordıngiy they hold that usages are 
infertor to Smritis, and müst not be folloved vrhen in conflict 
vith them. But agrecably to the former vievv usages and 
Smritis are of: equal authority as: evidence) of lav, , and mn 
case of conflict betuveen them, the former must be taken to, 
be of greater force as being actually observed in practice 

This vievv appears to accord vvith reason more than theft teld by Privy 
other, and has been adopted by the highesət tribunal ivhich 
observes, —" The duty therefore, of an European yudge vho 
ış under the obligation to admınıster: Hindu lav, is not so 
müch to inqurre vvhether a disputed döctrine is fairly dedücible 
from the earltest authorities, as to ascertaıu vvhether it has 
been recerved by the particular school vyhich göverned the 
Districtevith vyhich he has to deal, and has there been sanctioned 
by usage. For, under the Hındu system of lav, c/ea? 2::cof 
of xsage iv(/l outüvelgl) İhe svriften test of the: lacv (o) Ad and 
sımilar reference to usage is made by Legislature in Acts Legisl türe, 
vrhich provide for the admınıstratıon of lav, unless the usage 
is contrary to yüstice, equtty and good consctence, or has been 
declared to be votd, (2) The Privy Council has held mn the 
case of /Veelk bio v beeehandra (q) that vvhere custom is 
pfoved to exist it supersedes the general lav, vhich, hovvever, 
still regülates alİ outside the custom, This principle has been 
approved of by the satne Board ın the case of  7a?a Aözınarı 
v Claturblu), (r) 

According to Huindu lav and the decisions of: the: highest Hoy Hindu 
tfibunal, the Indian courts are bound to decide cases agree- İv casesti 
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be folloved, 


(o) Collector of Madura vz Mootoo, rə M. L.A 307, 400 10XV R PC iz, 
see Muthusamı ə Masılamanı, 3? M. ş42 20 ML )49 ş1C 42 , 
(6) Bombayı—Bom EReg İV of i8əy, $ə6 , Act İT of 18€4, $ rs, Burma —Act XVİİ 
of 1875, 8 ş, Central: Provinces —Act XX of i8zş, $ s, Madras —Act Hİ -ot 
1873 $ IC, Oudh —Act XVİLİ of 876, 8 3, Pun)ab —Aect XII of 1828, 8 1, 
Bengal —Act VIII of r88ş, $ ı83 (q) ı2 M. 1.A sz3 iz VV k PC zi 
(?) 42 C 1:9, rıgı 421 A oz 22C L ) 4,8 9 C VV N iri 29ML, 
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may be at variance vıth the School of Hindu lav, prevalent 
in the localıty, This appears to be a most salutary rule, 
regard being had to the facts that many precepts in the 
Shastras are recommendatory in character, and that many 
ınnovations have been introduced by Pandits of the Maho- 
medan period, vvho vere neither yudges nor lavyers, in thelr 
commentaries on Hındu lav, 

This resembles the vievv taken by German hİurists, of 
customary İavy, and is opposed to that of Austın vho maın- 
tans that the rules of customary lav, become positive lavv 
0hen they are adopted as such by the courts öf: yüstice or 
promulgated ın the statutes of the State. The great şurist 
seems to have been tlunking of the state cf things in England, 
and not ın a country like İndia vyhere there vvas no statute 
lav, but vvhere the cntire body cf lavs vas based upon 
inmemorial customs and usages, 

The Definition of Cüstom.—Cüstom is a rüle vhich ina 
partıcular famıly or in a partıcular class of persons or in a 
partıcular localıty, has from long usage, obtained the force of 
lav, The yudicial Committee explamed Custom thus : 
v Custom is a rüle vhich in a partıcular family or. in. a parti- 
cular district has from long usages obtarmed the force of lavv, 
İt müst be ancient, certaın and reasonable and bemg in deroga- 
tion of the general rules of lavy, müst be construed strıctiy.”(s) 
But one must not suppose that customs as a rule are 
alyyays in derogatıon of the general rules of lay, for there may 
be many rules vhich cüstom only supplements, 

Dıivlsion of customs —Customs may be divided under 
three heads, namely .—(1) Local customs, (2) Class customs, 
and (3) Famıly customs 

ı Local customs are binding on all the inhabitants ofa 
particular localıty vyhich: may be the vrhole country, or a pro- 
vınce, or a district, or a tovrn, ör even a village. 

2, Class customs are customs of a caste, or of a sect, or 
of the folloversa of a particular profession or occüpatlon such 
as agricultute, trade, mechanical art and the İlke. 


( ) Hürpurshad Sheo, 31: A, 29, 28 :: 26 V/,R PC şş, 
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3. Family customs are confined to a particular family, 
such as those göverning süccession to an impartible Ra), 
Simılar to them are the usages of succession to 2yza72s or reli- 
gicus foundations 


C, 1, 8, 2, ss, ii) 


Essentials of cüstoms,.— 4 /z£zçi4z/7, certazniy, veasonable- 
($$ and continutiy are essentlal to the validity of a custom,(£) 
On this: sobyect the yudicial Committee observes as 
follovsz “ Thei Lordships are fully sensible of: the: impor- 
tance and fustice of gıving: effect to long-establıshed usages 
existıng ın partıcular distriets: and. famıltes in İndia, büt 
It is: of the essence of special usages, mödifying the ordinary 
lav of succession that they should be ancient and invariable 
and it ıs further essenttal that they should be establıshed to be 
so by clear and unambıguous evidence, İtis only by means of 
such evidence that the courts can be assur ed of their existence 
and that they possess the conditions of antıqurty and: cettain- 
ty on vrhich alone their legal title to recognition: depende,” zz) 

A custom, ın order fo have the force of lav, must be 
anctent or ztmeonoylal,  1t.is therefore important to consider 
vvhat is to be deemed 7zvze zəzməemortal, 1n England the 
expression “time immemorıal,” or “tıme out of mind,” or “time 
vrhereof the mem?ry of man iunneth not to the contrary,” is 
considered to denote legaliy the time commencıng from the 
reign of King) Richard the First, z, e,, A D, 1189, 

An opinion has been expressed that ın this country the 
time of the Permanent Settlement should be taken as the 
limit, and it is asserted that there ıs no rule of Hundu lav on 
the point. 

Thıs assertion, hovvever, is nöt correct, The Hindu 
layvyyers have lard dövn a reasonable rule on this: question. 


One hundred years is the İmmit propounded by then VVhat- 


— 


(2) Mahamaya ev Harıdas, zoC L ) ı83 gC VV N zo8 42C.4ss ?7l 
C 4oo, Sıb Naraın v Bhut, 28 C L 7 148 (reasonableness explaıned) 

(s) Ramalakshmı z Sivanantha, rq MVA: şzo, s8s.s85 iz YV R ssa T1A 
Sup r , this vas folloved in Vannia v, Vannichi, $:M.r,ri FB: See also 
Hazarımal v Abanı, ı7 C L y ağ,ar iz C VV NN, 280 81 C 6əş" 
Durga v Raghunatb, 18 C L)) sss, (6: 18 C VV.N ss 20 1: C So, 
Ambalıka v, Aparna, 45 C 83ş, 857 əşC, VV N. rf, a C L.) 304. 
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ever is beyond a century is £Z9özəze3xovf3İ or out of mind of 
man vrhose span of life according: to the Sruti extends to 
one hundred years only : accordingİy everything previous to 
it must be beyond human memory and as such £/9/ze//or2al/(0) 

Family and Local Customs —The foregomg obser- 
vations appiy both to famıly and local eustoms ” a famıly 
usage also must be ancıent and invariable, and being ın 
derogatıon of ordinary lav müst be: satisfactorily and strietly 
proved, (zv) 

But a famıly usage differs frəm a local custom in this 
that it may be given üp and discontinued, and the discontinu- 
ance vyhether accıdental or intentional vill: have the effect of 
destroyıng it On this subyect the Privy Cöüncil remarks — 


“hear / ord-lips Cannot find any principle or anthörity for helding that 
In polnt of Far 3 müinnc r of descent of an ordinuy cstate, depending: solely 
on family us age, may not be discontinued, so, is to İctin the ordinary lav (of 
succession Süch f imily usagts arcıın their nature different from ih territort il 
custom vvhich is the 2. n 4662 binding all persons siithin the: local İlmits mn 
vihich it prev ul, İt is of hc: essence: of family usages that they should be 
certaun, invari ible ind. continuous, und avell-nstablıshed: discontinuance müst 
be held to destroy them This. vould be so ayhen the discontinuance has 
ind the effect cannot: be less, vhen it his heen 


arısen from accidental causes , 


ıntentionally brought ibout by the concürrent vill of the family ” (0) 

For the valıdıty of a family custom it is not necessary 
that the famriy should possess an estate vvhich: is: technicaliy 
knovn asa Rayın the north of İndia or a Polltem in the south 
of İndia.()) Great difficulty may arıse to prove special 
custom of a single family and specially a famıly of no great 
importance, but none the less if the custom is proved it is 
valıd (s) 

Creatıon of Custom —“No reason, even the highest vyhatso- 


(z) Mit , on Yüynavallya, iş 2 

(ev) Nugender vz Rughunath, VV R (1854320, Chandika ” Mum, 24A 272 
291 A z7o 6C VV N 4zos, Anbalıka v Apaını, 44 C 83s, 8s7 23 
C VV N ro 29C L 1 224 

(a) Rayıh: Raykishen ” Ramyoy, 19 VV R. 8, rz XC, 182, igş See) also 
Rao Kishorez Met Gahenabar, 24 C YV N Gor, öro, prz 37 M. L ) söz 

(y) Chintamin v Novlukho, ı C şi 21A 63, 269 24 VV R 2sş, Shyama- 
nand z Ram ikanta, 32 C 6, Parbatı z Chandarpal, 3r A 457 301 A zs, 
100 1OC L l zrö r3€ VN ro73 , Ambalika ə Aparna, sağra İn this 
connc € tion see, Bahdc ov Kusum, 2? C VV N oor, go8 2 P 230 solA 48 
3? CL T 309 q4 ML) 473 əş Bom L.K ş20, family custom 
recognized in İndia, Durga Devi? Sambhu, 29 C MV N ro3P C 

() Bhan v Sundraıbaı, rr Bom H: Ç, o49, 20g-27o 1Muhammad s, Fıidayat 
un-nissa, 2 A 723, 729, 
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ever, vvould make a custom or lav, and therefore you cannot 
enlarge such custom by any parity of reasoning, since reason 
has no part in the making of such custom,” (a) Customs may 
be simılar or contradictory, probable or improbable (2) 

Extinction of Custom.—But the non-existence of the 
circumstances vvhich gave rise tə a, particular: custom does 
not destroy the custom , (c) and this: has been: clearly 
explained in the case of /Vazesdra Narayan Choudilur (4) 
Similariy the “mere cessation of: services tö, vhich zea 2492 
lands are attached, v”hich are by custom impartıble, does: not 
ordinarıly destory that custom.” (c) 

VVhen a custom is based on the nature of a partıcular 
tenure and the nature of that tenure is subsequently altered 
the rule is also altered and the custom ceases to exist, (7) But 
from this rule it cannot be said that reneval of settlement by 
the Government vripes out a famıly custom of primogeniture (£) 
In the absence of evidence to the contrary, in case of a 
re-grant by Government of an estate v”hich existed before, the 
existing: incidents: of: custom: before the re-grant, müst be 
presumed to continue. (2) 

Customs and Usages — Although the terms Custom and 
Usage are often used as convertible: terms, still: sometimes a 
dıstinction is dravn betiveen them, and the former is applıed 
to those rules of vvhich az?/zgz422y 1s an essential incident, and 
the latter is used to designate those that may be of recent 
origin, such as those relatıng to trade or agriculture, 

VVith: respect to the nature and character of mercantıle 
usage, the Tudicial Committee observes — 


(a) Arthur z Bokenham, (1768) rr Mod 148, tör 88 E R 9sz, quotcd in 
Pradyot Kumar Tagore z Gopikrishm, 3? C. 322, 326 rr CLİ 09 4 
C V/N 48,,s1 C 243 

(5) Palamappa z Chockalınga, rg3o M rog 

(6) Rao Kıshore z Gohenabsı, 24 C VV N Gor, öro, 6r2 37 MİL ) söz 

(4) so C L T 267, 274 

(e) Rana Mahatab v Badan, 26 C VV N 226P,C 

(6 Raykıshen v: Ramyoy, 19 VV R 8 r C 186 folloved. in Narendr: o 
Nogendra, şo C L ) 267, 274 

(22 Rao Kishore v Gahenabar, 24 C VV N or 3? ML.) söz, Narendra 
v"Nagındra, sağa , see Martand, v Malhar, ss C 403 P, C, 

(5) Martand vr, Malnar, suğ)q 
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“There needə not either the arı/ıyıızıa, (be senri/orniriy or the sozorieiy of custom 
vrhichin  respect of all these becomes a local lav The usage may be still in 
course of grovrih ş it may requtre evidence for its support: in each case ş but in the 
result it is enougb, if it appear to be so vell-knovrn and acquresced in that it may 
be reasonalbİy presu med to have hcen an ingredient tacitiy mmported by the parties 
into their contract ” (22) 

The same principles appiy to an agricultural usage vhich 
may be of recent orıgın, lapse of a long period of time betng 
not necessary for its grovrth , for ınstance, the usage of 
transferabilıity of occupaney holdings may be established by 
evidence of transfers by the tenantry vithout the landlord”s 
consent under the Bengal Tenaney Act , (z) and this pover 
of the tenant has considerably been enlarged by the nev 
Amendment of r928. 

Evidence Relating to Custom — The evidence of cüstom 
must be clear and unambıguous, (/ ) and such as vvould prove 
antıquıty, uniformity and continuty, (2) as vell as publicity 
and also the convictton of those folloving: it, that they vere 
acting in accordance vvith: lavv The  evidence of cüstom 
must be strictİy construed (2 

The testrmony of experienced and cömpetent persons that 
certain acts done in accordance vith a partıcular usage are 
held by them to be legal and valid, is admissible in evidence, 
provided that their statements are supported by examples of 
other acts done in accordance vith the usage in question. (zz) 
But evidence oral or docümentary, as to statement of a deceased 
person, regardıng the existence of a family custom is inad- 
missıble, if such statement vvas made after the alleged custom 


vas challenged (z) 


(27) Yugyomohun v, Manichand, ? MİT A 200, əş82 4VV RP C 8 1Suth 
P C 357 
(q) Dalglısh vz Guzuüffer, 2x3 C 427 3 C VV N ot, Sec 189, Act VİH of 88, 
(2) Martand əz Malhhar, şs C 403P C , Rayanı z Nita 48C) 643, 7i8 
FB 32CL) 333 25 C VVN 49 63 1 C oo, Hazarımıl ? Abanı, r? 
C L7 28,4: 17 CVVN 280 18 IC 6zş, Bhikabai z Manili, s4 B:78o 
Hirabhartı z Tamnbhartı Bil Yavar, 929 B:3q , 
(2) Durga vz Ragbunath, 18 CL7 559 ISCV/N ss, Lauchmi z 
Sangram, r4 TC 322 to AL) 195, Punni z Chat, r ÖLT 3ig 2 İC qo 
Bhikabaı z Manilal, s/42/,a , 
(2) Hurpurshad o Seo Dyıl,31A 29, 5585 26YV RPC ss, Durga v 
Naghunath, 5:457a 
(na) Gopal ? Raghupatı, ?M HİCR so 
(əə) Ekradeshvvar z lansehvvarı, qı 1 A 274 42C s82,6or 18 CVVN 
1249, 1256 21 CL) 9 27 Mİ) 93 iz ALL) rər? i? Böm LR.İS. 
251 C, 417, 
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İn cases of the custom of a class, the history of the class 
is to be considered, ın order to establish the custom (ec) The 
Privy Council in a case, in vvhich the parties vvere not 
Hındus, lays dovn the rule that it “may be proved by 
general evidence as to its existence by members of the tribe or 
family veho vvould naturally be cognisant of its existence and 
ıts exercise vvithout controversy”” (2) 

Mercantıle and agrıcultural usages need not be ancient, 
and they may be proved by the testimony of persons, vyho 
are in a positton to knovv of therr existence in their localıty. (4) 

İnstances of custom or usage, yüdicially recognised, afford 
evidence of their existence (9?) A fev, instances of tran- 
sactıons of recent date are not sufficient to establısh a 
custom. (s) 

Onus — The burden of proof, as to the existence ofa 
custom, rests on the person vvho set: up a custom contrary to 
lavv. (2) 

Customs not enforceable —Though a custom may be 
cleariy establıshed, it cannot be enforced if it is agalast public 
poltey, (zz) or is contrary to the express provision of legislative 


(6) Shadeo v Küsum, s PL f 164, ..- PC: Appei in şoTA $8.2DT, 
ago” əz CVVN gör 32 CL ) 39 44 ML.) 476 s Büm TR şo 

(2) Ahmad ə Channı Bibi, ao C,VV N. qo6, ro 

(g) Sariitulla  Pran Nath, 26 C 84 , Böttomley z Forbts, (1838) s Bing, 
(N Cl) rər: iz ER roşr A cise of üsage at Bömbay  //e M ithevi, Za 
parie Povell (18?s) r Ch D şor CA 

(r) Harnıb Mindil, a7 C 379, Riudhiranı z Dayı, 33 CLİ) r, 
İsabıh Rama tv İH ayah of Pittapur, 4 1A 148 4: M 778, 785 ə8C L ) qəR 
35 Mİ ) 392 23CVVN i?3 AT 1 83 zo Bom 1 OK rosö 4? 
954 , Veluth ikkal v Veluthakkal, 3: ML 8?s 

(s) LBuchman z Mohun, (6 VR. iz9, Kikairli v ayi Venkata, xo M 
24 16ML ) 8, Durgaz Righunath, 8 CVVN ss İI8CL  ss9 əorC, 
Bıo, 

(2) Durga ?? Raghunath, (İ8CVVN ss Cİ 1 se i2o01C Sro, 
Byamanınd z Ramkanta, 32 C, 6, rr , Vennia vi Vannichi, şı MİF B: 1928 
M, 209) Raman z Muther, 4o ML ) 3or, Dahyabhaı z Chunilal, 38 B: 183 
1 Böm LUR, ro? , 22 İC 289, Dharanı z Sisu, g9 CL)/ oo, Pars Ram v 
Hukman, ?3 1C ə39 , Bhagıvandas o Raimal, ro BHCR  əqr, Lachmi v, 
Sangram, 1o A,Lı)L 136: r4 İC. 3z2, 

(4) Vurmah z Ravı, 4 LA 76: 1 M. 235, Panchaz Bindesvarı, ig C.VV.N, 
s8o : 28 İC, özş ) Panchu z, Bindesvrarı, 37 IC göo (Pat.) 
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enactment, (z) or is ıimmoral, (zr) 

Records of Custom,— There are various records of 
custəms and usages prepared under the directin of the 
Government The VVayıb-ul-arz (a vvritten representation or 
petition) and Rıvvay-ı-am (r) (record of custom) are records of 
customs, prepared under the authoıty of public officers. 


VVATIB UL-A42Z —The evidentiary value of) //72222-x/-arz 
varıes according. to circümstances Ş (y) büt in the absence 
of ambıguity in the record, or proof of neglect of düty on the 
part of the officers preparıag it, the record of a custom in it: is 
reltable, (2) and avhere possible, conətructions compatible vvith 
rules of Hindu lav should” be placsd upon it, (4) The Privy 
Council follovving the above-mentioned case of 2öazgoğınd (2) 
has lari dov that these //7a/:2-x2-a?2 vvhen properly used, 
afford most valuable evidence of cüstom and are much more 
relrable than oral evidence given after the event (c) 


RTVA)-I-AM — The Alzzee)-z-aı vvas held to be not of much 
value, if it vas not supported by instances (4) It is: referred 
to in many cases, (e) The Prıvy Council has held that it is 
admıssıble as evidence to prove facts entered in it, subyect to" 
rebuttal, and ıt may be accepted, even if unsupported by 


instances (/) 


(o) Srinivas v Annis mü, 15 M. 323 ) Empress v Raimanna, 2 M) oz3 : 
Ex parte Padmabatı, ş MH UC 4rs, Rex v farte, 6 BH Cr € Go, Settions 
372, 373 of 1P Code 

(ze) Mariıbppa v Varihilinga, 18İC 979 1913 M.VVVN 247 

(x, V ilshno v Raimeehri, r0L 895 qo C L ) 38,47 

(ə) Mühanımad v Hussin, 25 LA tör, iG9 26 C 8r, 92, Parbatı v, 
Chandr ipal, 351A rəs, r3s 3: A 4şz , Chandi v Gür, i93o O 339 

(3 Bilgobind v Bidri Prasad, 4ş A 4:3 sol A qiş əg C VV N 4öş: 
38C L 7 soz 

(a) Durga v Lal, rgəb O şog, sr2 

(6) Bilkobind v Badri, se, 

(e) Sherk Rosan v Chaudri, ş3C LT İS, ga PC 

(4) Rukman v Kripa, 221 € 134 338P LOR gr 309 P VV R rgiq. 

(e) Chava v Ahmcd, 8 L 144, Khudiv Mahimmad, 8L əz, Labh 
Singh v Mango, 8 L ?8r, Mimunv lov, 8 Tag, Zakir v Ghuülam, 8 L 
ı49, Kahın v Gopal, 8 L sə? , Nizum-ud Din v Muhammad, 8L s36, Labha 
v Raman, 9 L ı, Malik v VVaryam, g L 471, Sultan v Sharfen roL, 249 

(07) Varstno v Rameshri, ro LL 86 49C L ) 38, 47. 
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PUN7AB CUSTOMS.— The Puniab is generaliy göverned by 
customary lav.. The Punğiab School, in addition to the 
Mitakshara and Viramitrodaya, recognises the” authority 
of the customs prevailıng in the Pun)yab. Notes on customary 
lavr, as admİnistered in the Courts of the Punğab, by Charles 
Bultois and VV, H. Rattigan, (1876) and the Punyab Custo- 
mary Lavr, edited by Tupper, (1881) are ahvays relted on 
as evidence of customs recorded in them, 

OTHER RECORDS ---There are books, in vvhieh records of 
customs are to be found, such as Mr Steele”s Collection of 
customs İn force in the Deccan, the Thesavealame or descrip- 
tlon of the customs of the Tamil inhabitants of Vaffna in the 
Island of Ceylon, the Madura Manual by Mr Nelson, the 
Malabar Manual by Mr Logan, the North Arcot Manual by 
Mr Cox, the South Canara Manual by Mr Surrock, the 
Manual of Administration of the Madras Presideney by 
Dr Maclean, the Statistical Accounts of Bengal by Sir VVilliam 
VV, Hunter, the Castes and Creeds of Bengal by Sir Herbert 
Risley, the District: Gazetteers, the Castes and Tribes in 
Sonthern İndia by Mr) Thurston, the Hmpenal Gazetteer of 
İndia, published under the authonity of the Secretary of State 
for Indra in Council, and other similar books 

Sub-Sec. i11—00MMENTARIES 

Sources ot positive lav, —İt has already been indicated 
that the Smritis and Cuüstoms are the sources of the positive 
or lav”yer"s lavv, The definition given by Yaöfnavalkya, of 
Cause of Actıon, impltes the same viev, (z) For, it is 
declared, that a Cause of Action arises vvhen a person, 
vvronged in a manner coszrary to the S?,?zfz oy a Custom, 
complaıns to the Kıng, Manu also appears to support the 
same vtev , for, he ordaıns that the King should decide causes 
of suitors according: to rules founded on /ocaZ cas/oms and the 
codes of lav (/0) 

But it has already been observed that certain innovatıons 
have been introduced by the later commentators of the Maho- 
medan period, and are contained in the Upa-Purünas or minor 


(g) Text No 22 (5) Text No zo 
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subsidiary Puranas vrhich are modern compositions by Brahma- 
nical vvrıters, İt is on the authority of these spurious vvorks, 
that some recent commentators maintain that certaın practices 
sanctloned or ordained by the Smritis must not be folloved in 
this Kali aye Some of these practices vere condemned by 
the Smritis themselves, some are declared by the MitaksharA 
and other prıncipal commentaries to have ceased to be bindıng 
at present on the ground of the same bermg abhorred by the 
people, vhile the rest appear to have been opposed to the 
BrAhmanıcal interests, 

The caste supertority of BrAhmanas depended according 
to the Smritis entirely on the study of the sacred İterature 
and on possession əf süpertor merit, in the absence of: vyhich 
they could not claım to be better than Süulras “The obiect 
vrhich these vriters seem to have had in viev vas, to 
secure by these innovatıons their hereditary süpertority and 
exolusiveness by preventing mixture vvith: lovyer: castes, 
But PuraAnas canqnot override the Smritis vyhich are admıtted- 
İy superior to the Puranas ın authortty İn order: to obviate 
this: difficalty, these comparatively recent cömmentators cite 
by the name of Smriti, those passages uf these seoondary 
Purönas vhich: are fay arar”, that: is, evhich: declare 
rules of condüct, or in o"her vvords, iyhich enyən men to dö 
or abstain from dog anythıng 

Accordingiy, the Pandıts vho vere appointed to advise 
the yudges of the Butish Tdian Coöürts, on pomts of Hindu 
lav, and usage, misled them by incorrectiy representing: these 
innovatons to be as authoritative as the Smritis: Sir: VVilliam 
Vones vras misled into giving prominence to certain passages of 
an Upa-Purğna on these innovatıons, by inserting them English 
verəion at the end of hıs translatıon of Manu”"s Code, evhich 
passages vvere palmed off on him, as Smritis ör passages of 
lav, 

But it should be observed that the names of (S/z7f7z and 
Puröne are given to different vvorks , and vhile dealıng: vith 
the relative authority of these zzoş 2s, the S)xzr2/zs have been 
pronounced to be supertor to the Pzrdzzas, Hence it is 
difficult to understand hövy some  passages of the Pardaqs 
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can be called 3S9zəz/z, 

İt has already been observed that even passages of the 
Smriti, the origin of) vvyhich: may: reasonably be traced to 
covetousness of the priests, or selfishness of any persons, are 
to be reyected as spurious and fraudulent interpolations, 

Hence these innovatıons, ın so far as they appear to be 
dıctated by improper motives of the vvrıiters, cannot be 
regarded to be of any veight , far less can they be treated 
as authority. 

As regards the relative authority of Smritis and Cüstoms 
vrhen they are in conflict, it has already been shevn that it 
is növ) settled lavr that the larter override the former, 

But Kumarila Sivamın and other cömmentators of the 
Mimansa sehool of philosophy, vvho vere opponents of the 
Buddhists and supporters of Brahmanism, and took, üpön 
themselves the task of refutıng the pecultar doctrines of 
Buddhism, felt themselves bound to maintaın the: supertority 
of the Süstras over human institutioys, and vere tlerefore 
unvyilling: to accept the authority of cüstoms and usages that 
are contrary to the Sastras, Accordingly, those vho 
reluctantiy admıtted the binding character of: such: cüstoms 
and usages did hovvever, maintaln that their authority should 
be confined only to the localıty, or to the caste or the: class of 
persons, vvhere or among vvhom, they are found to prevall, 
that ts to say, the authority of the Sastras should be curtailed 
only to that extent and no further. 

Commentaries.—The Srutr and the Smriti are, theoreti- 
cally speakıng, the sources of lav, But all these are nov 
practically replaced by the Nıbandhas or dıgests or commen- 
taries that are accepted as authoritative exposittons of Hindu 
lav in the different provinces, The commentators profess to 
interpret the lav enunctated by the Smritis or Codes of Hindu 
lav, A crittcal reader of the different commentaries on Hindu 
lav viill be ımpressed vrith the idea, that the positions main- 
tained by them respectıvely, vəhich are at variance vyith: each 
other, cannot all be supported by the texts of the Smrits, 
vrhich they profess to interpret, but: yyhich  appear to have 
been made subservient to their vievvs, by brıngıng changes 
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upon the language of the texts, rather than correctiy interpte- 
ting them, This fiction of interpretation is found in evety 
system of lav. A rule of lav is sometimes enlarged in its 
operatıon so as to include a case not cövered by its language, 
or curtailed so as to exclude a case that falls vithin its terms : 
and this is: designated rational: interpretation: based upon 
intention,  VVhenever there is. a rüle that is rigid in theory 
and one vishes to get out of its terms, he müst have recourse 
to the fiction mentioned above This mode of changing: lavv 
is not peculiar to Hindu lavv, büt is common to many systems 
of lurisprudence The commentaries, hovever, have replaced 
the Smritis , and it is not open to any one to examıne vhe- 
ther a partıcular position maintained by an authoritative 
commentary accepted as such ın a İocalıty, is really supported 
by the Sastras, 

Clear texts and principles —But ıt must not be supposed 
that the commentators have no respect for the Smritis, and 
have alıvays disregarded or discarded them for the sake 
of any principle inttoduced by them Ön the contrary, vhen 
there is a clear and unambiguous text layıng dövn a partı- 
cular rule, effect is given by them to it, althougl the same is 
inconsistent vüth any principle referred to by them, İn fact, 
they refer to common feature vhile dealıng vith individual 
cases, from vvhich a general principle may be deduced The 
courts, hovvever, have gone further, They have deduced such 
general prınciples from the particular cases, and applıed them 
to other cases to vvhich they vvere not intended to appiy, The 
geteralıty of the expressions that may be found in some 
instances vvere not intended to be expositions of the vvhole 
lav, and cannot be taken to establısh a proposition that may 
seem to follovr logically from them, since the lar is not alıvays 
logical at all, (z) For ınstance, a text of Yama provides ın 
clear and unambıguous language that the vrhole and the half 
brothers of a member of a yornt family succeed equğlly to his 
share in the: gömt: z//z/xoocağle property, if süccession opens 
to brothers, Effect is given tö this text in the Dayabhaga, 


———— — 


(ə) Quinn 9 Lesthem, H.L,, (t9or) A C qşş, s06 Sec also O V/: Holmes” 
Lectures on Common Lav, Lec 1, pagel 
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but the Calcutta Hıgh Court refused to follov it, Another 
instance is the curtailıng of vvomen”s rights in: inherited 
Stridhan property, by the deduction by our cöurts, of a general 
princıple from the curtailment: of the heritable right vyhich 
YimütavaAhana for the first time conferred on vvomen in the 
property of males even vvhen members of yormt famıles, vəhich 
(curtailment) he effected on the authority of a partıcular text 
relatıng only to the vidovy"s: right to the husband”s estate, 
but extended by hım to the estate of all )zza/es, vnth respect 
to vyhich only the lavv vvas changed by him, and not intended 
by him to be extended to Stridhan property, successıon to 
vrhich he had dealt vvith in a separate  earlıer chapter, vrhere 
equal heritable right of sons and daughters in their mother”s 
estate is clearly declared by him, so that it vvould not be 
reasonable to say that the daughters take a lesser inte rest (han 
the sons, ın the shares respectively allotted to them 

Of Hındu and Mahomedan periods, The commentarie- 
of the Hindu period appcar to havc becn composed by practı- 
cal lavvyers, vvhile those that came into existence during. the 
Mahomedan rule, vvere vvritten by “Sanskritists vithout lav” 
vrho seem to be nartrovv-minded Brahmans having: no concemn 
vvith the admınıstratıon of yüstice, and “hoc vvorks: are more 
religious and speculative than secular and practical, and con- 
tam many innovatıons of a retrograde character, The Mitğ- 
kəharAa and the Dayabhaga, the tuvo commentarıes of para- 
mount authority giving: rise to the tvvo: principal schoolu of 
Hındu lav, are vvorks of the former description, compiıled by 
persons of advanced vtevvs, vvho have developed and ımproved 
the Hindu lav in many respects, There are many vorks of 
the latter description, including: the: treatises: on adoption, 
vihich: properly spceaking, are not entitled to any authority as 
regards the novel rules sought to be introduced by them, 
upon the authorıty of the Upa-Puranas fabricated by Brihma- 
nical vvriters for the bencfit of thcır ovn class. 

The follovıng is. a list of the various commentaries, and 
other vrorks on lavv, vrith short notes on each indicating the 
school or schools in vhich they are respected .— 


Aşhtavinsati Tattva—by AagZusasdana Büattaclarya 
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ən of Nabadvıpa is so called, by reason of its being divided into 
tvventy-eight books İt is also knovrn as Smriti-Tattva and 
deals maınly vith ritual: The author appears to have flourished 
ın the sıxteenth century , (7) but the Calcutta High Court 
vrithout assigning any reason has held that he flourished in the 
fifteenth century (2) He is universally respected in Bengal as 
a furist vrhose authority is surpassed only by )imutavahana.(/) 
One of the books called Z2ayarattva, (nn) hoveever, deals 
vrith the substantive lav of inheritance The book is an 
abrıdgment of the doctrines of Prmutavahana and is an 
excellent compendium of his treatise, although on a fev pormts 
Raghunandana has differed from his master, 
Bhagavad-Bhaskara —See Vzaza/ara Mayukla, belov, 
Chaturvarga-Chıntamanı —Sec ZZe?zadrı, belovv, 
Colebrooke”s Dıgest —See T”zvada BAangarnaza, belov, 
Dattaka-Chandrıka.-—See Ch TV, Sec z, Sub-Sec it, 
Dattaka-Mimansa —See Ch TV, Sec, 2, Sub-Sec ih 
Dayabhaga.— imütavahana, the author of the Dayabhaga 
appears to have flourished mn the last quarter of the eleventh 
and the first of the tuvelfth century of the Christian era, The 
evidenco of his age, almost: conclusivc, 15: afforded by somc 
passage- of the Kala-Viveka another vvork of the same author, 
in vhich he: states the occurrence of: certain astronomical 
position: of the sun and the moon m the years 1013 and 1014 
of the Saka era, mn such a manner that the same appear to 
havc been observed by himself, or to have occurred at his 
tıme and vvecie  vell-knovn This agrees vvith the account of 
hmüta, given by Eru Misra ın his: Kula-Karikü or: Social 
Hıstory of the Bengal Brahmanas, in evhich he is stated to be 
the seventh descendant of Bhatta-NarAyana, onc of the five 
İcarned and virtuous Brahmanas vvho together vith the five 
learned Kayastha, vvere sent by the King of Kanyakubaa, the 
modern Kamnu) at the requcst of Adısüra, the King: of Bengal, 
and vvho reachıed Gaur the then capıtal of Bengal, mn the 
month of Magh of the ycar 990 of the Sambat era vvhich is 


(() Colebrooke"s preface to Dayabhaga and Mitakshara 
(2) Tarlakhya o Radha, 23 C N əzo, g?ı 

(() /5:a , Ramnath o Durga, 4 C S50, 554 

(a) See author”s Translation, 
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$7 years in advance of the Christian era (ee042 A.D.) vhich 
again İs 78 years in advance of the Saka era, (747) 

As vvas anticipated above, it novr appears from the account 
given by Eru Misra that limütavahana vas the Minister of 
Visvvaksena, a King of Bengal, and also Administrator of 
Pustice, and vvas celebrated for his great İearning. (7/42) 

The Dayabhaga is not a commentary on any particular 
çode, but professes to be a digest of all the codes, vhile it 
maintains that the first place ought to be given to the Code 
of Manu, This commentary, or that portion of it, vhich is 
nov, extant, is confined to the subyect of partitton or inheri- 
tancc alone, 

The Dayabhaga is deemed as an enactment amending the 
Mitakshara lav in Bengal This viev  follovs from vhat 
İs stated ın the casc of Co//eezor of Madüura (u) and that of 
Bhuguvandaesn Dooğey (o) And ın the vvell-knovn case of Ae?zp 
Kolitanee (2) after reference to a, passage of the Mitakshara 
in a Bengal casc, the same vievr has becn explained thus —— 

“İt İs true that there is no special disenssion ön this: polnt:in Dayabhaga, 
but the reason of this omission is obvıous The: authority of the 
Mitakshara, it should be remembered, vvas at one time supreme even 
İn 2eagal, andl as the author of the Dayabhagş did not intend to dispute the 
correctness of all theipropositions Hard dovn in thüt treotise, vve need not be 
at all surprised at his silence in regard to some of them: İt is for this reason 
that the Mitakshara is still regörded ası very high süthority on all qucstions 
ın respect of vyhich there is: no express cörflict: betiveen it and the  yvvorks 
prevalent ın that school, as may be seen from the remarks mode by the Privy 
Council .in the esse already referred to" 

There are sıx vvell-knovn commentators of this: vvork, 


namely, Srınathacharya Churamanı, Rambhadta Nyayalankara, 
Achyutananda Chakrabatty, Mahesvara Bhattacharya, Raghu- 
nandana Bhattacharya and Srikrishna Tarkalankara Pandx 
Bharat Chandra Sıromanı has published the original Dayabhaga 


vvith the six commcntarıes 
mündən 


(əz?) In this cönnection see Rayını o Nıtaı, 48 C 643 25CVVN 433 32 
CLT 233 63IC qo 
Yə Sec Pref ice to the 2nd Ed , of the translation of Dayatıttva by the 
xuthor 
(əə) r2 MİA 39? To VV  RPO 
(ə) rr MTA 487, so? og yy KE € 3 
(2) rg VV R 367, 372 affirmed by PC, s C 776 714A riş, 26, See 
Akshoy v Harı, 33 C ?z: 2 CVVN şir 


yamutava 
hanı vaş 
Minister of 
King: of 
Bengi 
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Daya-Krama-Sangraha—by Səz KvfsAna Tarfalankara 
İs an original treatise and contalns a good compendium of the 
lavv of inheritance accordıng to the texts of Dayabhaga of 
Yimutavahana, The author İfved in the first part of the 
elghteenth century and is ranked, in general estimation in 
Bengal, after Himutavahana and Raghunandana, The vvork 
vvas translated by Mr P M. VVyneh in 1818. 

Daya-Nirnaya—of S//Zara Bühattacharya is a treatise 
on müheritance according to the doctrines received in Bengal, 
İt is practically a summary of the vvork of Vimutavahana or of 
Raghunandana, 

Daya-Rahasya or Smriti-Ratnavali—by Zaərasatk Vidya- 
vac/tasöati vvas considered as an aüthority in some of the dis- 
tricts of Bengal, “lt is a vvork not devoid of meriİt , but, as İt 
differs in somc material points from both yımutavahana and 
Raghunandana, it tends too much to unhinge the certaınty of 
the lavv on some important questions of very frequent 
recurrence,” (7) 

Daya-Vıbhaga—is a trcatise of somc authorıity in Southern 
İndia, It is a commentary on inheritance by 27a4/26oacharya 
vrho vvas primc-minister of sevcial kings of Viayanagara 
dynasty and flourished during: the latter half of the fourteenth 
century (2) İt vvas translated by Dr, A C Burnell, Ph D, of 
Madras Civil Service in 1868 

Dayatattva —Sce A3s22av:xnsafı Tattoa, abovc. 

Dipakalıka—ıs a commecntary on the İnstitutes of 
Yafnavalkya by .x/:2aız, a natıve of Mithila büt vvho resided 
at Sahurta in Bengal, İt is held in high esteem in the Bengal 
School, 

Gentoo Code.—Sec Vızadaynana Setu, belovv, 

Hemadri—is the author of Chaturvarga-Chintamani and is 
belteved to have vvritten it in the beginning of the fourteenth 
century. The vvork is a çollectton of Smritis and deals vvith all 
subyects and is generally respected in many schools of Hindu 
lavv, İt isla mine of interesting quotatıons from the Smritis 

(4) 5ee Preface by Colebrooke to his edition of the Dayabhaga - 


Mıtakshara (1810) 
(r) See Mayne"s Hindu Lavr, th Edition, page 28, 
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and Purünas, The authar vvas knovn by the name of /7essaaz? 
Böatta Xashıtaran. 

Vagannath”s Digest.—See T/zoada-B“angarnasva, belovv. 

Kalpataru—by ZeZs/əz?a/nara is a Smriti compilation on 
the duties, feasts and obsevances meant for house-holders, 
İt vvas composed by thc command of Gobinda Chandra, a king 
of Kasi or Benares (s) Chandesvyara mn his Vivada-Ratnakara 
often quotes the opinions of Lakshmidhara and cıtcs passagcs 
from Kalpataru to support his vievvs, (2) The author lived ın 
the tvvelfth century 

Kesava-Vallayantı or Vailayantı—by /Va”alı Panfita also 
the author of Dattaka-Mimansa, 15 a commecntary on thc Code 
af Vishnu, Acecordıng to his ovvn account it vvas composed 
in Sambat 1679 correspondıng to 1623 A D. İt appears to be 
exccedıngily strange that the author docs not in this com- 
mentary make any alluslon vvhatever to those somevvhat novel 
rules that he professes to deduce from certaiın minor codes of 
lav, in his treatise on adoption, zs , Dattaka-Mimansa “The 
author vvas a distingüished Pandit of Benares vvyho composed 
the commentary under the patronagc of Kesava a/zas Thammasa 
Nayaka, a king of Karnata (modern Canara) m the Deccan. 

Madana-Parilata—of 2::vesvaya Büatta vvas composed by 
the command of Madanapala, a ruler of Kashtha on the banks 
of the Vlamuna, İt vvas composed at the end of the tvveelfth 
century (z/) and dcals chrefly xvith religious lavv but also com- 
prises a chapter on mheritance, There arc passages in this 
vvörk vyhich “hovv that Smriti Chandrıika has been consulted by 
Bisvesvara Bhatta (ə) Chande-vara, the author of Vivada- 
Ratnakara often quotes from Pe? z/a2a as also from A”a/ğaturı, 

Madhabı—ı- a commentary on the İnstitutes of Manu by 
Sayanacharyya and is an authority m the Carnatic (zə) 

Madhavıya —Sec ?Parasara-Madhava and Vyavahara-Ma- 
dühava, belovv 


(5) Sanskrit Manuseripts of Maharaya of Bikaner, p 406, Colebrooke”s 
Essays, Vol H,p 253 
(2) Sarvadıkarı”. Tagore Lav) Lectures on İnheritance, 2nd Ed , p 293 
(44) Colebrooke"s Pref ice to Mitaksharı and Dayabhaga 
2 (s) Sarvadikarı”s Tagore Lav, Lecturcs on İnheritance, 2nd Edition, pp 
“207 
R “. İntro to Dharma Shastras by Shastrı MN Dutt, p xı, 
.L 
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Madhhavyam.-—See Parasara Madhava and Vayavahara- 
Madhava, belov,. 

Mayukha.—See T7yaza/ara-2fayuğ”a, belovv. 

Mitakshara.— The Mıtakshara vvhich is undoubtediy an- 
terior to Dayabhagxa ıs a runnıng commentary an the İnstitutes of 
Yaynavalkya, by Təzzasesıva?a called Viymana-Yogin, an as- 
cetic of the order of Sazezzyaszs founded by Sankaracharya, vrho 
cıtes texts of other sages, and reconciles them vvhere they 
seem to be ınconsıs-tent xvith the İnstitutes of Yaymavalkya, 
This concise commecntary is univetsally icspected throughout 
the length and brcadth of India, except mn: Bengal vvhere it 
yicld: to the Dayabhaga, on those pormnts only in vvhich they 
differ ş but it may bc consulted as an authority even in Bengal, 
rcgardıng matters on vvhich the Dayabhaga is silent Ttisa 
commentary on all branches of lav m) its videst sensc, 
professmng as it docs to clucidate the İnstitutes of Yamavallya, 
The approxİmate date of the vvork must be beforc g42 A,D,, 
vrhich is the probable datc of the Dayahhaga. 

Therc arc sevcral commentators agaımn on this commen- 
tary of Yafnavalkya, of xevhom, Bisve-vara Bhatta, Balam- 
bhatta (or Lakshmı Debi svho assumcd that fictitious name) 
are rencvvned and them commentarıes are available (r) 
Of thesc S:röod/inə by Bivesvara Bhatta “ is. a collection of 
notes elucıdatıng the obscure passagc- of the Matakshara, con- 
cıscly, but perspicuously İt: 1caycs fev dificultics ünex- 
plamed and devell. on them no further than is necessary to 
their eluctdatıon ” (9))— “Balam Bhatta”s vyork is m the usual 
form of a perpetual1 comment İt piocecds, sentence by 
sentencc, expoundıng every phiasc and every tem, in the 
original text, Alvays copious on vhat is: obscutec and often 
so on vvhat ıs clear,” (z) 

In Sehools of Hindu lav, other than Bengal, thc authority 
of the Mıtakshara has bcen to some extcnt modificd by still 
modern commentators respected ın different Schools, 


(0) See author"s Tagore Lavv Lectures on Adoption, p 104, Raykumar 
Sarvadikarı"s Tagöre Lav, Lectures on İnheritance, p 310, 2nd Ed , büt Dr 
Palrus:yolly in the Forevvord to the Translation of his vvork on Hindu hay, and 
Custom says thut she is not Balambhatta 

(ə) Colebrooke"s Preface to Mıitak-hara and Dayıbhagı 

(62 Colebrooke"s Preface to Mıtakshara and Dayabhaga. 
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Mıitakshara —Theic is another: vork of (le name of 
Mitak-hara, but it isa, gloss on Gautama Smriti by Hara- 
datta (a) İt is also called “Gautamıya Mitak-has as.” (2) 

Nanda raykrıt—ıs a commentary on the Cəde of Manu by 
Nandaraya and is knovmn amonget the Maharattas (€) 

Nırnaya-Sındhu-—by ZCaz/,za/ağar a is a book on ritual and 
Vivada-Tandava by the samc author is a vvök on yürlspru- 
dence. The author is consider€d as an authority by the Benares 
and the Southern Sehools as also in the VVe-tern Sehool (a) 
not so much ın legal matters asın questions of cercmonal İn 
these Sehools he occupics the same position as Raghunandana 
doc- ın Bengal This book vas finished in 6:2 A,.D. The 
author vvas a follovvei of Vimancəvvara, 

Parasara-Madhava or Parasara-Bhashya—ıs the ecle- 
brated commentary on thc İnstitute of Parasara İt deals 
vith: Achara and Praya-chitta or ritual and penance İts 
author Afaef/2a cac ha, ya mn the meroduetion to his commecntary 
has given a glimpse of his: perəonal history, He vas the 
minister ofthe ihird and other kingə of Vnyayanagara and 
fourished in the fourtecnth century, The author syas. a versatile 
vvriter relatıng to Vedic, Pnilosophical, Legal and Grammatıcal 
vvorks 11: commentary vas: vvirtten: betvvecn 1361 and T37$, 
Quotatıons arc found mn Madhava”s vor from Mitakshara and 
SmritiChandiika The chapter on İnheritance is reckoned 
as onc of the standard authoritie- mn the Benares, Madras and 
Bombay Schools and is also held in high respect in the Bengal 
and Mıthila Sehools (e) İt has been held that m the Madras 
School this commentary and SmiitiChandrıika are the special 
authorıties next to the Mitakshara, Ç(? VVorks of Madhava- 
charya aıc usually referred to as AZaa/Zavyam or ATadfaviya, 

Samskara-Kaustava.—lt is a xvork by Aəzaxzfadaeva and 
belongs to the same period as Nirnaya Sıindha: İt is respected 
in the Bombay School (g) 


(a) See Colebrooke”s Preface to Mıitakshara and Dayabhagı. 

(5) Sacred Books of the Fast, Vol İL Intro to Gautama, p vxii, 

(.) Introduction to Dharma Shastraə by Shasirı MN Dütt, p xi 

(4) Dvvarka ev Sarat, 39 C 39, 336. 

(e) Sarvadıkarı"s İheritance, nd Ed, pp 78 and əo6r 

(/) Bhagıvandeen z Myna, rr MA, 487, so8 , Collector of Madura x, 
Mootoo, 12 MTA 397, 497 , Chinsamı v Künşa, 35 M isə, rss 

(g) Collector of Madura v Mootoo, rə MTA” 39z, 438. 
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Sarasvvatıi-Vilasa—ıs a avörk Öf paramount: authority ın 
thc territorics under thc Gövernment of Madras and Örissa (2) 
İn the absence of other authority it 18 applıcable to the Benares 
Sehool (2) The svork is attributed to 77 oZağer Zözdi a Deva, one 
of the prınces of the Kahlateya dynasty of VVarangal (or 
Gayapatı dynasty xvho ruled at Katakı-nagara or modern 
cuttack) “The :eputed author Pratapa Rudra Deva xvvasia 
contemporary of Chandesvara, tİfe author of Vivada-Ratnakara 
But the İatter vvas a native of Mithila and the former vvasla 
kingin the evticme-outh of the Penmnsula (2) The Dayabhaga 
portion of it has been tran-latel by Rev M: Fonulke- 

Smriti-Chandrıka—of 22 ee//40/dhı /9/2at(a, ie the carlıcst 
and foremost authority in the Daavida o the Madras School in 
the countric- occupied by the Hindu nations of Dravida, Fadlan- 
gana and Karnata inhabiting the gicatest part of the Peninsula 
or thc Deccan (2) Very İtttic of the fİife of the author i- knovmn 
but it sem that he flourished betivcen the tavelfth and the thir- 
teenth century. The doctrines of Bmriti Chandiika are not 
recognrsed mn Northern İndia, and. cannot, except by svay of 
analogy, bc applıcd to explam the dubious or mdetci minate 
phrase or termin the Mitak-hara (2) Bisvesvara Bhatta, author 
of .7adfana-?”ar gafa  consulted this evork The Dayabhaga 
portion of it has been translated by Mr Krishnasuvamy İyer 

Smriti-Ratnavalı.—Sec 22eye, afZzavya, above. 

Smrıtı-Sara or Smrityartha-Sara—by S?zza/Zez ac/naryya is 
a commecntary on the Smritis “Therc is another commentary 
of (he same name of Smriti-Sara or SmritieSamuchchaya by 
Harınathopadhyaya, Both these arc respected in Mithila, (9/2) 

Smrıti-Tattva —Sce 2:22av2xsafı Taftva, abovc. 

Subodhıni—ıs a commentary on the Mitakshara by 22s2- 
esuara Büatta İt lcaves fev difficulties unexplamed Mr Cole- 
brookc looked to this vvhen he tran-lated the portion of the 


(8) Bırbhadra v Kalpataru, r CL 1) 388, qoş , Basanta v Togendra, 33 C 
371, 378, l)otindra v Nagendra 3s C VVN ris, ris6 PC 

(ə) Yatındra v Nogendra, rrzö”a 

Üz) Sarvadikari"ə Tagore Lav Lecturcs on İnheritance, 2nd Ed, p ə 

(2) Colebrooke”- Preface to Mitakshara, Bhagvvandeen v Mynçş ir MİTA 
487, se8., Coll:ctor of Mudura v Mootoo, 2 MIA 307, 437 

(4) Budda Sıngh və Laltu, 42 TA 30 37 A 604, 619 20CVVN rir 

(a) Vyavastha-Darpanı, pox : 
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Mitak:hara on inheritance as it became available to him. 

Varayantı.—See /esZava-Var,ayanf:, above. 

Varada Railya--ı- a general dıgest and 1- mainly a com- 
mentary on the İnstitute of Narada by T/zrezela-raa, 16 9- 
re-pected ın Southern İndia as an authority 

Vıiramıitrodaya—of //f:£/a Afisra(ə) gencrally follovvs and 
maıntaın- the doctrines of the Mitakshara İt refutes the con- 
trary doctrne of the Bengal School, mecting the argüments 
put forvvard by the founder of that School and by hıs follover 
Raghunandana the author of the Dayatattva, to support the 
positions that arc opposed to the Mitakshara School, İn the 
unchastıty ca-c (o) the Pudicial Committee has held that the 
Viramitrodaya “may al-o like the Mitak-hara, be referred to 
mn -Bengal in çasc- evhen the Dayabhaga s silent” Like 
Raghunandana thc anthor is reepected ın the Benare- School 
and “3 propcily reccivable as an exposition of vhat may haxc 
bcen left doubtful by the Mıtak-ha"a, and declaratory of the 
lav of the Benarc- School” (2) The Viramitrodaya is also 
relied on mn all the Schools except the Bengal “The author 
fouriuhed: tovvard- the end of the -ixtcenth or the beginning 
of the -eventecnth ccntury 

Vivada-8Shangarnava or Mdagannath”s or Colebrooke”s 
Dıigest-—vvas compiled by /eyeərəvzat/ı Tar Zağııckanand at the 
in-tance of Sir VVıllam Tones and at the direction of the 
Government İt has been translated by Mr Colebrooke 
“VVith: the exceptton of the three leadıng: vritcis of the Bengal 
School, namcly, the author of the /22ayaö/7axga, the author of 
the ZDezyefativa and the author of the 22xya- /7azana- Say rada, 
thc authority of Pagannath Tarkapunchanana is, so far as that 
Sehool 1 concerned, higher than that ofany other vriter on 
Hindu lav, hving or dead, not even excluding Mr: Colebrooke 
himself” (z) 

Vivada-Chandra—ıs a vvork much respected ın the Mithila 
School, (2) İt vvas composed by Lakshmi or Za2s2962 evs, 


(96 See author”s Translation 

(o) Moniram v Keri, 5 C 776 7İA rrş affirmiıng 9 VV R 36? 

(g, Gırıdharı v Bengal Gövt, ı2 MİA 448, 466, see 47 A rə?, 131 
fg) Kerr Kohtuny v Moneeram, r3BLR so 49 VVR, 364 

(r) Rutcheputty v Rayımder, 2 MİA r3ə, iss. 
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quecn of Chandia Smha, in the name of her nephev, Mitra 
Misra İt vvas. composcd: tovvard. the end of tlic fourteenth 
century and named: aftcı thc reigning prince The authores- 
of this vvork müst be distingurshed: from another notevorthy 
lady author of the same name vho assumed the name of Balam 
Bhatta, thc famous commentato: of the Mıtak-hara 
Vivada-Chintamanı and Vyavahara Chintamanı—of T/ec/a 
söafz (sy ac also authoritiev ın the: Mithila  Sehool 
They vverc compo-ed mn the middie of the fifteenth century 
These vvork- arc held in high esteem evcn highci than Vivada- 
Ratnakara and Vivada-Chandra (s) The Vivada-£ hintamanı 
has been tran-lated by EProsonno Coomor: Tagore, thc founder 
of thc Tagorc Professor of lav 

Vivada-Ratnakara—of CZeridlesvat qr (£) is one ofihe prmci- 
pal vvorks on lav and re-pected on the Mithala Sehool “The 
author “vaza minister of Tarasınha Deva, a kmg of Mithila He 
Hourished in the four teenth century İn the perosation of the 
vork he mentioned the ycar m x hich he peci formed the: cerc- 
mony of Tula Parusha or ihc distribation of his ov veignt 
of gold amongst Biahmanas İL is not a commentary of any 
pan ticular code bit: isla regular digest of the lav 

Vivada Tandava—of /AXaymdafaday a 35 a vork, on yürispra- 
dence He is also the author of anothci xvoik, Ninaya- 
Sındhu le r an authority in thc Denarcs and the Madra- 
Sehool and also in the Bombay School (zz) See /Vzə? yeya- 
8z/24/0əc, abovc 

Viyvadarnava-Setu or: Code of Gentu (Gentoo) Lav.s— 
is a digest compiled at the iequest of VVarren Hastings İt is 
çommonliy knovn as Halhed”s Gentoo Code, from the name of 
its translator, “This. vvas: translated not from the original 
San-krit, but from a Persran version: supplicd to him by 
Halhcd”- interpietor, Sir VVilliam: Pones descibes this transla- 
tion as “a loose, inyüdicious, epitome of the original Sanskrit, 
in vvhich abstract, many essential passages arc omitted, though 


(s) Rutchepattiy və Rayımder, 3 MLA 132, 146, Colebroke"s Prefacc to 
his Digest) 19 

(z) See author” Eranslation: dz£45 Mr (subsequentiv Mr, Tüstice) 
Digambar Ch atteriec . 

(6 Duvarka o Barat, gə ÜC 319, 330 
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several notes of little consequence arc interpolated from a vain 
idea of elucıdating or impioving, the text,” (7) 

Vyavahara-Madhava—is another svork respected in the 
Madras School, İt is a treatise on yurisprudence by /746/2aza- 
charya vrho fourshed in the fourteenth century and vvas the 
prime mınıster of sevcral kings of Viyaynagara dynasty. This 
vvork supplements his cammentary, Zazasara- Afadhava or 
Parasara-B/asiya populariy called 2faeZaviyanı or Mada. 
veya mentioned above, ivhich dcals vith ritual and penance 

Vyavahara-Chintamanı.—Scc //?zeela-C/:9?:1a9an?, above, 

Vyavahara-Mayukha—ıs a vork of /V2/a4aniha He 
flourished in the: seventcenth century (a) and vvas knovn as 
B/atta Neo/Aa”i/2a and belongcd to thc İcarncd DBhatto family, 
thc founder of vrhiuçh came from the Deccan and settled at 
Benarcs İle vas thç fir-t cousin of Kamalakara, thc author of 
Nırnaya-Sındhu By the conimand of Bhagabanta Deva, a chicf 
of Bundelkhund, Nilkantha composed a vork called 22agavaqk 
Böasia? a after the name of his patron, consisting: of tvvclve 
books named Mayukla of ayhieh eleyen are devoted to religious 
and ecremonral subyeets and once denominated Vyavahara- 
Mayulha xvhich: dcals avith İitigation or: yurisprudence, (r) 
He, lke Raghunandana and Kamalakara, vvas regarded as an 
authority not so müch for the book on lav as for the books on 
rclıgious matters Hovvever, hi Vyavahara-Mayukha, came 
to bc regarded as an autlhority  concurrently vith: the Mita- 
kshara by the Maharastra Brahmana- of the Böombay Presi- 
deney. (9?) “Questions on the lında Lav of inhetitance to 
ptoperty in the island of Bembay aic to be determined in 
accoı dance vvith the Mitak-haia, sübicet to the doctimne to be 
found ın the Mayakha, vhcie the lattei difler- f.om it ” (s) 
In Guzrat and the fHsland of Bömbay (9) as alsoın: North 

(v) Pref icc to Colebrooke"s Digest, Tr 

(zv, See Narain vz Notisa, rööz N rər 

(x) VN Muundlik”"ə Hindu Lav, İntroduction, p İxxiv c? sey 


() Collector of Madura s Mootoo, 12 MTA 307, 438 

(s) Kesserbu vo Hunsraa,, 3o B 431, 442 3314A 1706, 180, see also 
Goyabaı v Shrimat, iz Bra, 118 

(a) Krıshn ayı v Pandurang, 12 Bom H UC Cs, Lallubhaı v Mankuvarbaiı, 
2B 418, Balkrıshna v Lakshman, i4 B Goş, Tnakı Barı v Sundra, 
VA B Cıə, 623 
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Konkan (ö)the Mayukha is paramount to even the Mitakshara, 
İn Ahmednagar, Poona and the Khandesh, the Mayukha İs an 


" autharlty though not capable of over-ruling the Mitakshara, e) 


yudıcıal 
decision as 
“ource of 
iv 


Decision on 
Hundu lav by 
English 


lüdges 


But the Mitakshara ranks first and paramount ın the Maratha 
country and mn) Northern Canara (4) as also İn Berar, (z) 
İt has been translated (except the Chapte: on Oldeals) by 
Mr Borradaile and the vvhale of it by Rar Shaheb V, N, 
Mandlik 

Vyavahara-Nirnaya—vvas vtten by Tazaofarafa vho 
vas probably a native of Taxil country and lived at the end af 
the -İxteenthi or: the beginning of the seventcenth century (7) 
The lav of Partitlon and Sucecession vvas also translated 
by Dr. A, C. Burnell in 1872. İt İs respecçted m the Madras 
School, 

Sub-Sec iv-0ASELAV 

Case-Lavv —The most important source of the present 
Hindu lav, is the: case-lavv: consistng: of: the decislons of 
the yudicial Committee of His: Mağestyə Privy Council, and 
of the Highest Courts of: yastice in this conntiy, These 
have practıcalİy super seded the Nibandhas or Commen- 
taries. These decisions immediately: affect the patties to the 
suits, büt as piecedents they are binding: on the enti ce commu- 
nıty İn appiyıng the lav to particular cases, the yudges 
cxpressily ör by necessary implication enunciate vhat: the lav 
is, and the vievy of the: lavv cxpresseed and  acted upon by 
them serves as a gütde in: similar cases arısıng: sübsequently, 
and is taken to have a binding force, An expiession of opinion 
on a pomt of lav, not necessary to be determined for the 
purpose of deciding: the case, though respected, is: not con- 
sidered to be binding and is called an oöz/er dzcizın, 

European auüthorities and gğudges.—The Hindu lav as 
contaıned ın the Commentaries is silent on many pomts of 
detaıl, and the yudges of the superior courts have had to sup- 
piy this deficeeney by layıng dövn rules on such: pomts: as 


(5) Sakharam v Sitabar, 3 B 483, lan ikıbauı o Sundra, sağra 
(c) Bhagırathı ve Katrunyiran, tr B 28c, 294 

(4) See Mayne"s Hindu Lav, th Ed, p 29 

(e) Naraın v Tulsiram, 22N LL. 184 

(7) Mayne"s Hındu Lav, gth Ed, p ?8 
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they vere called upon to decide The: admınıstıatıon of 
Hindu lav by the English: yudge- shovs: forth in clear hght 
the admınıstratıve capacıty, the indomitable energy, the 
scrupulous care and the “trong common sense of the English 
lavvye s, They commenced to admmıster  yustice svith the 
ard of  Pandıits appomted to advıse them on Hindu lav, 
VVithin a short time the leading. treatises and. a fev others 
vvere gradually rendered mto- English by Sir VV Tones, Mr 
Colebrooke and Mr Suthei land Systematıc and concisc 
trcatı-cs on Hindu lav Yvverc also composed by Sir F 
Macnaghten, Sir T Strange and Sir VVilliam: Macnaghteri 
The opinton of these İca nedl  textevvi ters 6) respected as 
bemg ba-ed upon considerable research, and consultatıon 
vvith: İcarned Pandite, İt cannot but be admıttcd by an 
impartial and: cömpetent: ciitic on perusing the report- of 
cases, that ın the maşority of mstancc- thc conclustons arrived 
at by the English Tudges are perfectİy consistent 4vith the 
layvv and feeling” of the Hindas But therc vcie  difficulticd 
almost nsurmotuntable by forcignci s mn the “vay of a correct 
unde: standıng and appreciation of the argümecntative svorks 
on a system of ancient lav surted to the condition and the 
fcelmgs of a people, opposed to their: oxvn , especially vvhen 
they had no access to thc original book-, and the principles 
of thc “ystem of reasoning, folloved by the Ilindu vvriters 
The rules of Hindu lavv on many poimnts seeyized to the 
English lavvyers to bc vagnc and capable of  diver-e interpre- 
tatıons VVherc therefore argüments o and cox secmed to 
them to bc equally balanced on any partıcular pomt: of: lavv 
they Avould naturally be disposed to adopt a viciv that 
accorded vvith their ov feelingə, associatıons and 2cz9öə 
(?0nes 1homaunıs, but xvhich might be altogether opposed to 
the Hindu vicvv So instances of decisions of) highest 
tribunals contraiy to İlindu lav, customs and feclings of the 
Hindus are not vvanting 

İn this connection shöuld be read the folloveimng: observa- 
tion made by the Tudicial Committee in the case of Özə22- 
önpta vv, Atchama (gö —“At the same time it: is qurtte im- 


(23324 MTA T,öz 
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possible for us to feel any confidence in our opinion upon a 
subyect like this, vhen that opinron is: founded upon author" 
ittes (o vyhich vve havc access only through translatiıons, and 
yen the doctrines themselve-., and the reason by vvhich 
they are supported or impugned, are dravrn from the religious 
traditions, ancient: usages, and more modcin: habit- of: the 
Ilindus, vvith evhich ve cannot be famillar,” 

important changes in Hindu lav by yüdicral deci- 
sıonş —The principal: pornto: in) vhich: there seems to bela 
dıvergence betvveen the Commentar es and the yüdicial: deci- 
slons arc as follovs 

1, There is no distinction in Bengal: betiveeni the 
grandparental or anccstral and the father-  selfacqurred 
property as regards his: pöoyvver of: alienation avhen he: has 
male issnc (2) 

2. "The İindus göverncd by the Dayabhaga Sehool, and 
others in: respect of: their separate property, havc thc pover 
of testamentary disposition, 

3. İn Bengal a son has not evcn the right of main- 
tenance as against his father possessed of property. 

4. Accordıng to the Mitakshara Sehool the son)s interest 
İn the anecstral ptoperty is hable for the payment of the 
father s debts if not contracted for an illegal or immoral 
purpose, (2) 

$, Alteration is made in the order of succession according 
to the Dayabhaga and its vvell-understood traditional: inter- 
bretation (7) 

6 Tüe Sapinda relatıonship ceases—not merely for pur- 
poscs of marriage, but generally, and therefore for purposes of 
inheritance—after the seventh degiec from the propositus on 


(A) Tagore v Tagore, 18 VV R 3s9 1 A Sup 47 

(s) Hunooman v Mt İubocec, 6 M İ A 493 qə: (18 VV R). 8i,, Girdhareb 
9 Kantoo İ.A 3ər, 330-333 22 VV RPC $6, Suray Bünsl vg Sheo, 6 
VA 88, roo, ro8 $ C 148) Mahesvar v Kishen, 34 C 184 r CVVN 
204 5 .C L ) qat, Lachmı e Basınt, 6 C LL, İ. 8s 161 C, ozo, 

() Günü Göbind ə Anund, iş VRFB 4. 5BL kis, Digumber v 
Mot:, g C 463 FB, Surolah v Bhoobun, iş C 292, Brala v Tban, 
260 Ç 28 , Toolsee v Luekhymoney, 4 C VN 743, Dino z Chundi, 
(6C LL 14 161 C qaş, Kedaro Amrıt, ı6CT ) 942 17CYVN 
492 71 C 283, Kalash v Karuna, i8 C VN 477 İ9l C öz?, 
“Vedar v Hariqə Ci iş CVVN ri8i, 
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the fatheris side and fifth on the mother:s side, (4) 

7. Rights of yyomen have baen curtailed under both 
the Schools of lav, and especially of those under the Mitak- 
shara lavr by extending the Dayabhaga principles to them, (2) 

8. An adopted son is entitled to all the rights and 
privileges of a real İlegitimate son, save and except those 
that have been expressly vvithheld from him. (9) 

İt vvill be observed that thc second and the third proposi- 
tions depend upon the first, vyhich: again seems to have been 
arrived at by a misapplication of the doctrinc of /ec7/z)x za/er, 
A careful perusal of the second chapteı of the Dayabhaga vill 
convince the rcader that the father"s estate in: anccstial 
İmmovable property resembles the Hindu. vvidov”s estate, 
vith this difference that the restrictions on the father”s rıght 
of alienation except for legal neecssity, arc imposed upon his 
estate for the benefit of his male issue, vvhercas the 
İlmitations on the vyidov”s state form the very suhbstance 
Of its nature, and are imposed upon her not merely for 
the benefit of reversioners, If the intention of: the founder 
of the Bengal School had been to impiİy that a father is, as 
against his male issue, absolute master of the ancestral real 
property, he vvould not have entered into a long discussion 
in order to mafntam that, on partıtıon of such property, 
the father s entitled to a share tvvice as müch as: is: allot- 
ted to cach of his sons To argüe out at great length that 
the father on partıtıon of ancestral property is: entitled: to 
a double share, and at the same time to declare him the 
absolute over of the ancestral state, vvould be İlke the 
ravmgs ofa madman, to use a favouritc expression of the 


Hındu commentators5 “The mi-appiehension appears to have 


arısen from the extcnsion to ancestral property, of the doc- 
trınc of: /acifnm valet vrhich rclates to the property acquired 


by the father himself, 


8) Ramehandi. ) Vinayak, 4 LA 290 42 C 384"20CL 7 sz 8 

o CV N rısq 1oN L R riz əsl C 290 27 ML) 333. 16 Bom 
L R 823 12 AL ) r281 

9 7 

(əə) See Dattaka 
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The acute English lavvyers that vvere connected vith 
the Supreme Courts, either as yudges or as advocates, or 
solicitors are responsibİc for some of the changes noted 
above, The Calcutta Supreme Court had to deal mostiy 
viith the Bengal School, and its decisions  vvere respected by 
the Sudder Court that had to admınister thiee schools of 
Hindu lav, prevalent in the: territorics vithin its: yürisdiction, 
ın the greater portion of vyhich the Dayabhaga is folloved, 
The qudges and the pleaders of the latter Court vere more 
famılıar vith the: Bengal lav, and. ünconsciously extended 
the Dayabhaga rules to the Mitakshara cases And vhen 
this: had: bcen donc m somc cases, and the correctness of the 
decision vas then called mto qucstion, rt avas: held to be too 
late to rc-open the port for, Cov/zə/z// 418 61701) faeil us, 
(ə Common error sometimes passes çürrent as lax) (4) 

İn carly time: vvomen: laboured under: gieat: disabilittes, 
the Mıtakshara confers on them rights and privileges so as to 
place them almost on a par evith men İn some iespects 
vyomen are placed hy the founder of the Bengal Sehaol ma 
more favourable position than vhat they occupy under the 
Mitakshara, büt it is: fenced mn by İlmitations,, The Mitak- 
shara vvomen havc hecn subiccted to Bengal limitatıons, vvhile 
the advantageou: position enpoyed by the Bengal vvomcn could 
not be given them, Under: both the Schools, hovever, the lav 
relatıng to “vomen appcears to have becn construcd  rather 
agaınst them, İt may be that the Anglo-Ilindu lavyers could 
not conceiye the idea that ın İndia vhich: 9: so backyyaıd” in 
materta, cıyilization, vvomen could. cnyoy privileges that vvere 
dented to them in England, : 

The ordci of süccession according. to the Bengal Sehool 
has also becn changed, upon the erroncous assumption that 
it 5 based entirely upon the, 22426 theory introduced by the 
founder of the School And the theory has been so explamned 
as to render the order of sücccsston expiessiy lad dovn 
by yimütavahana, nconsistent: vith the: theory: attributed 
to that acute İogical vvriter,: According: to the present vievv, 


(3) In this connection see: Pagdısh v Sheo, a Böm LOR. ör , Kedar ov 
Harı, 43 C r, rc-ır 19 C VV,N ti8i 
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a fraternal nephevys daughter”s son is to be preferred to the 
nephev/s son”s son, a cognate takıng ın preference to an agnate 
of the same degree, although they vvould succeed in the 
reverse order to the estate of the brother and the nephev, 
through vvhom they are related to the 27o2o527z a somevyhat 
unİque development of lav, opposed to the very spirit of 
Hindu lav, and unknovnn to any other -ystom of) İuris- 
prudence. İt is. a doetrine to vyhich no Hindu Pandit: versed 
in Hındu lav, can be found to give his assent 


Stare decisis 6, Cömmünis error facıt yüs —VVhilst 
considering the above observatıons, ıt müst be specially 
noted that the lavv as lar dövn mn the decided cases müst 
bc accepted fo: the present as settled lay, and. yustiçe: vill 
be admınıstered in the court. in: accordance therevith, so 
long as they are not upset by authority VVhen a partıcular 
vievv of lav has becn taken in a sertes of cases, the )udges 
though convınced of its erroneousness, think themselves 
bound to follov it, for othervise they might disturb in- 
numerable titles, But havıng regard to the facts that the 
people of this country are extremely consetvatiyve and 
tenaciously adherc to their customaiy lav, that they do 
oftenerı consult the Pandıts than lavyers on mafters of 
Hindu lav, that: Şüstice 18: admınıstered by the: highest 
tribunal, in a language stiange to the people, and that the 
casc-lavv is nöt made accessible to the people by translatıng 
the reports of case into their languages, it: is: döubtfül 
vhether the strictest adherence to the maxım s2a2€ dlecisis 
(x to stand by matters decided) is yüstifiable in all matters 

İn the case of BZzyeax  Sıy v Pürgaan Sing, 
the Lord. of the Yudiceal Committee are: reported to have 
observed —“ For 80 or 9? ycarsş there has been a steady 
current of autho"ıity once vay, mn all: pi ts of fndia İt has 
been decided that the: piecepts: condemning. adoptions: such 
as the onc made m this casc arc not monitory onİy, but 
are positive prohibitions, and. their: effect i to make such 
adoptions iyholly vord,, That has been settled in such a vay 
and for such a length of time as to make it: incompetent to a 
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Court of yustice to treat the question nov as an open one.” (/) 
İn another casc their Lordships have declared that 


Cominumə error facit ys is a sound maxıim, (2) 

İb is submitted vith the greitest deference that the principles upon vhleh 
the rule embodred in this maximis founded, seem to be mapplicable to İndia 
İn England “the courts are reluctant to upset former decisions vyhich although 
anom ilous, have been arcep/ef öy 42 fuölhc as the öasş of tAeir transaçtions 
for a length of time” There the ludges are the repositorles of the lay, and 
are perfectiy famılıar veith the actual usages of the publre, of vyhich they ara 
the lesding: and eminent members Büt the English: Tuüdges admınıstering 
Hindu İuv have no access to its origin?l sources İoeked up: a dead though 
olassıcal langı ige vvith: yvyhich: they are not acqualntad nor are they 
famıllar vith: the: actu 1 usges, ideis and: sentiments of the Hindu 
community so differenr from thelrs On the othor hand, the people of this 
country have no ac ct ss to the decistons of the siperiar coürts of vyhich the 
procceding. are  conducted and recorded in a İnngüge not their ov, ao 
that the public here, far from accepting: the: decisions as the basıs of thelr 
transactions, contine to adhere tö their ovn lay, nötyathstanding the 
erroneous vtevv of the same taken mn the precedents unknoryrn to them as vrell 
as to their advıser-, the Pandıts Thus the public here are no parties to the 
commüuniş error vyhich is: confined to the courts alone , and so the İv of the 
eourts.in these respects has become different from the lav of the people, and 
the reluctance of the courts to upset the decisions has the effect of distürbing 
settled and cherished: arringements and. transactions mide by the 
public on the bisis €f their cüstomary lav İt: is dificult to ünderst nd 
vəhy this aspect ofthe question has ese iped the, attention of the sages of lavr 
adorning the: yüdicinl Committee İt seems that etther the grounds for 
distinction in this re pect betvveen the tvvo countries are not noticecd by the 
bnglish: Hivyyers: practising in the: Privy Council, ör they feel sö greita 
vener atıon for the tradittons of the British: courts hit they do not 
thinkat: possible to: call into”question before English: lüdges the propriety 
of appilyıng to Indian cases the traditional rule  embodied” in the maxıms, 
and therefore the attention of their: Lordships is: not: invited to this 
questrion Accordingiy their: Lordships: think: that: the long acceptance 
by the courts of a particular döctrine or viev of Hindu lay, though incorrect, 
has the sime effect here as ın England, upon social custom", and that the 
acceptance of 3 different though correct viev vould probably distürb: recog- 
nızed lav and settled arrangements , vrhereas the cContrary 1s found to be the 
actual case in this country And although their Lördsbhips go so far as to say 
that the acceptance of a doctrine for 8) or go yers by all the courts vould 
“müke it incompetent to :a court of yüstice to treqt the question as an open 


(o) 26 1A 1şş, 166 2: A 4iz 3 CVVN 454 1 Böm LOR, tr, see 


also Kedar v Har, 43C r,ro 19 CVVN ri8r 
(9) yagdish v, Sheo, 28 1 A roo, rog s CVVN 6002 23A 309, 
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one ,” still this fact ought to be sibmitted to their Lordshipə that the people 
here, ignorant of vhat pusses in the courtu, follov thetr: customary lav and 
usage vrhich are contrary to that doctrinc büt vhich are agree ible to their 
fcelings, is is proved by the ficts öf the: very casdc in vvhich that: observation 
yyas made, and if they h ippen to bc informud of the vtev entert üned by the 
courts, they endeavour by mens of deedə ind vvills to gürd against their 
Arrangements bermg upset by the courts, in consequcnce of the sime being 
contrary to the precedent- For instance, the adoptions that are held in the 
above case to be vrholly vord irc believed by the regenerate Hindu to be 
perfectiy valid: iccording to their: Shastras, and. accordingly they are found 
to adopta dtughter"ə or sistet"s son ör the like: and to devise by vrillə therr 
estate to the son so adopted, for the purposc of preventing İrtig itton that 
might: othervvise: arise for impügning the validity of the adpotton 

İt is, therefore, to be regretted that their Lordship. did: not: consider the 
question vihether these müxims should be: folloyved in ill case, göverncd by 
Hındu lavv, specially in cases vihere the acceptance of the right: vrevi 1 not 
İikely to disturb müny titles, is, vyhere restrictions: həve been erroneousiy 
imposed on the nitüre of heritable right, ör vehcrc the liberty of: action and 
ehorce has been vrongİy cürt üled in m itters vrhich: öught: tö be, as they 
really are under Hindu İ"vy, İcft to the diseretion of men 


Application of s/2?e€ deci,is —Yhe viev of lav taken by 
the courtə m) previous  decisions, vyhich: vaz yüstified by the 
partıcular facts of those caseə, 16 sometimcə erroneously  applı- 
ed to other cascə m) vhich there: are certain different fact 
vhich svere not considered on the prevlous: occasıon-, and to 
Vhich that viev is inapplicable and vas not intended to apply 
The folloving: avo: observatıons of the Lord Chancellor ivith 
re-pect to the use and applıcatıon of precedent- are important 
and instructive —“One: is, that every yşüdgment must be read 
as applıcable to the partıcular facts proved, or assumed to 
be proved, since the generality of expressions vhich may be 
found there, are not intended to be exposittons of the vvhole 
lav, but governed and qualıfied by the partıcular facts of: the 
case m vvhich such expressions are to be found. The other is 
that a case is only an authority for vhat it actually  decides. 
İ entirely  dəny that: it can be qaoted for a propositton that 
may seeri to follov logicalİy from it, Such a mode of rceason- 
ing assumcs that the lav is neceəsarıly a logical code, vyhercas 
every lavvyer must acknovledge that the lavv is not alvays 
logıcal at all,” (4) 


—————.—......—...——--. 


(2 Quınn v Leithem, L.R Appeal Cuses (1gor), p, 495, 506, sec qə 
Kedar ə, Hari, 43 C, r, io: ig C.VV.N rir, 
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Tvvo Schools —Thc different commentarıcə have güven 
rise to the several -chools of Himdu lay, vvhich: are ordarily 
said to bc five ın number Büt properly spcakıng therc are 
only tvvo prıncipal: sehool-, namely the Mitaüksharü and the 
Dayabhaga sehool- 

The Mıtakshara School—may be sub-devided” into four 
or five minor or subordınate schools that differ in some minor 
matters of detal, and arc -everally  accepted in thc different 
Provinces, vvherc the Mitakeharü is, concürrentiy evith: some 
other treatıses or xvuth local cüstoms, accepted az authority, 
thc former yıclding: to (hc latter, vheic they differ, (72 

Dıifferent Schools and Commentarıies —The folloving 
18 the list of diffcient sehool- of. Hindu lav contamıng. a short 
description of the places in vihich cach of” them. prevails vvith 
a, list of authoritativce treatisc- respected in cach sehool — 

Bengal or Dayabhaga or Gaurıa School 

The Presıdeney of Bengal and As--am and some of the 
adyınıng places arc gövcined) by this sehocl The folloving 
comnicntal ic arc thc chief exponentsə of this sehool — 

1, Dayabhaga 

22 Mitak-hara 
3 Dayatattya 
a, Daya-Mrama-Sangraha 
5. Vitamitrodaya 
6 Daya-Nırnaya 
7. Daya-Rahasya or bmriti Ratnavalı 
9. Dipakalıka 

g, Dattaka-Chandrıka, 

Benares or Northern School 

Excepfing:m Mithila and the Punyab, this school prevail- 
in the vvhole of Northern İndri incluüding. Olissa, (s) "The com- 
mentarıcs re-pcected in this “chool are the follovving — 

r Mitak-hara 


— — —— 


——— .— 


(r) İn his cünneviion see Sourendia v Hari, s P ps, 158 21A 4r8 
42CLT1 92 eoML)r 24 AL) g3 or IC 1033 102$ 280 

(s) Orissa göverned by the Mitakshara School as admınıstered in Bengal 
Parbatı v lagadısh, 29 T.A 8ə, 88 əg C, 4qo, 447 , see i CİLT 388, 4o3 and 33 
C. 371, 375, authorities respected are Sarasvvati-Vilaşa and vvorks of Sambhu 
Kara Bəipaı and Udaı Kara Bsppan, 
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2. Viramitrodaya 
3. Dattaka-Mimansa 
4. Kalpataru 
$. Madana-Parılata 
6. Nirnaya-Sındhu 
z. Vaıvada-Tandava. 
Mithila or North Behar School 
The dıstricts of Tirhoot and parts of the districts of Purnca, 
Bhagalpur, Monghyr, Saran and Muckeveane may be identified 
vith Muthila, İt is: a tract of country bounded by thc thrce 
rİvers namely, Gandaka on the vvest, Kosı on the cast and the 
Ganges on the south. İn this part of the country the Mithrla 
school prevails, vyhich is the lav of Mitak-hara except mn 
a fevv matters in respect of vvhich the lavv of this school has 
departed from that of the Mitakshara. (2 The folloving are 
the commentarics respected in this sçhool (— 
ı, Mitakshara 
2. Vivada-Ratnakara 
3. Vıvada-Chintamani 
4. SmritıSara or Smrityartha-Sara, 
Bombay or Maharastra or VVestern School 
The Bombay school of Hındu lavv prevails in almost the 
v.hole of the Presideney of Bombay, Sındh and Berar. (z) The 
authoritics respected in this: school arc the folloving “— 
Iı. Matakshara 
Vyavahara Mayukha 
Viramıtrodaya 
Nırnaya-Sındhu 
Parasara-Madhava or Parasara-Bhashya 
Vivada-Tandava. 
Madras or Dravıda or Southern School 
The vvhole of the Madıas Presideney is göverned by the 
Madras school of Hındu lavv, The authoritics re-pected in this 
school are the folloving — 
r. Mitak-hara 


x... 


ı3s, 158 s2 1A 418 42UL İ ş92 so 


(€) Sourendra v Hari, s P 
MLİ r 4 AL) 33 ət IC oa gös PC 280, Chandreəhvar v 
Bisheshvvar, ıgö7 P ör 

(4) Bayırao v Atmaram, i93oN 265 


H, L.—S8 


D.C ,onsour" 
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2, Smrıti-Chandrika 
38 Parasara-Madhava or Madhaviya 
4. Sarasvvatı-Vilasa, 
5. Viramitrodaya 
6, Vyavahara-Nırnaya 
7. Dattaka-Chandrıka 
8, Daya-Vibhaga 
9, Kesava-Varfayantı or Varayantı 
10, Madhabı 
11, Nıirnaya-Sındhu 
12. Varada-Ra)ya 
13. Vivada-Tandava. 
Puniab School 

To the above named schools this may be added as one of 
the schools, İt prevails in the: part of thc country called the 
Punyab, and is gencrally gütded by cüstonis The folloving 
are the authorittes in this school — 

1, Mitakshara 
2. Viramitrodaya 
3. The Pun)ab customs. (7) 

The sehools of Hindu lavv are recognised by the: later 
commentators, and cıtec opinions of the founders of other 
schools thus , (afa xrerr, or xfaq ama, and. so forth) so 
say the eastern lavvyers or the southern lavyers, 


Origin of Schools of Lavv —The Privy: Cöüncil in the 
case of Co//ector of Madura v. Mootoo, (av) throvvs consider- 
able light on the grovrth of the different schools 


“The remoter sources of the Hındu lav are common to all the different 
schools The process by yrhich those schools have been developed seems to 
have been of this kind: VVorks uüniversally ör very gener illy recerved became 
the subyect of subsequent commentarıes The commentator puts his ovn 
gloss on the ancient text , and his authority having been recetved in one and 
reyected ın another part of İndia, school, vvith: conflteting döctrines arose  (z) 


(v) 1he customs are compiled in the /?zgpaz-ı-aər For the: evidenttary 
value of this compilation, see p 32 above $ee Acts 1 -and İİ of: rgəo 
(Punyab Council) See Punyab Customs,ip 33 abovc, 

(ee) 2 MİA 397, 495 10 VV RPC iz? 

(o? Same vtev has been expressed in Balvant və Bayı, (6N 1: R. 187 47 
I A.oı3 48 C go 25 C VV N oq, 47 3, M.L, 7 160 22 Bom L,R 
yozo 18A L,) o49 s71 C 545 
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Thus the Mıtaksh ara, vhich is inivcisally: accepted by dl the schools except 
that of Bengal, as of the highest avthority, and ayhih in Bengiəl is received 
also as of high authority, yrelding. only to the Deya22aga in those pornts here 
they differ, yas a cömmentary on the) İnstitutes of Yaynavalka, and the 
Dayabhaga vhich, vherever it differs from the Mitakshata, prevarls in Bengal, 
and ıs the foundatton of the prırcipal divergerces botyvcen that and the other 
schools, equ illy admıts and: relics on the iuthority of Yaynıvlka İn like 
manner thcre are glosscs and commentarices upon the Mitakəhari vyhich: ire 
recetved by some of the schools that: seknovvledye the supreme  üthornty of 
that Treatıse, but are not reccived by all” 


Soo 4—H1R8DU LAT ANDITS ATPLIOATION 
Sub-Sec 1—PERSONS GÖVERNED BYIT 
VVho are Hındus ? -The derivative meaning. of: the avord 


“Hindu” is one vho condemn, the degraded people: (€tər qaz”q 
2, £,, one 3v0ho condemn- the lov ğeoö/e£ oz bad ac£5), "VYhc 
veord has not becn used m any ancient Sanskrit text İt has 
been used ın ///e/zzZant)u () vvhich: trcatisc: müst, compara- 
tivciy, bc a modcun vriting, masmüch as the author m: those 
stanzas vrhercın the vvord has been used, mahkes reference to 
the English people and the city of London. The referenec 
clearly shovvs that the author vvrote these stanzas after thq 
English people came to this country. 

But it seems more p:obabie that thc name has been derived 
from that of the river 524422 “vürch is the mödcin İhdus The 
country rouud the river Sys92a is tic place vvhere the Hindu 
Aryan:s first settled, and this part of the: countiy: vas: called 
Sondhustan, "he Persians and the people of the neighbour- 
ing: countries, vvho natürally pronounced the: alphabet q (54) 
as vv (U1a), called Sz/za/Zəaşdan as Hindustan, Gradually the 
name has becn applicd to the vhole of İndia, and during) the 
Mahomedan rule the orginal Aryan settlci s yvere called Hindus, 
The Mahomedan vriterə of the Mahomedan period did not 
deal the laıns and the Buddhists separately, hence they vverd 
also called Hindüus İn the course of time many of the non- 
Aryans described themselves as Hindus, and) practically all 
the non-Aryan aborigines are növ inclüded among: the 
Hındus. 

The Hundus are those vvho  profess any form of the 
religion of the Vedzs or as evplamed in the ?x?aəzas called 


(9) See Vachaspattam atıd Sabdakalpadruma 


on Daya, and 
Mıt 
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Brahmanısm (:) These arc not a homogeneous system of 
belicf but in a large mecasure, havc been derived from prior 
Brahmanıcal faıths, But no non-Hindu avho embraces the 
Brahmanıc religion can be a Hindu, because the Hindu 
SZastras do not approvc of conversion into Brahmanısm. Büt 
he can do so nov (zz) 

Gentoos.— The Tlindus vvere formerly called as Gentus 
or Gentoos The svord “Gentoo” has becn used m zi Geo İİİ 
C 7zo as also ın Vivadarnava-Setu othervvise called the Code 
of Gentu Lav by Mr Nathanıel Bras-ey Halhed Haus 
meanıng of the vvord deserves as much respect as this very 
vvork  reccived at the hand. of Sir VVillhiam Tones (a) The 
Portuguese, as 1s vvell-knovn to students of history, vvere the 
first of the Europeans xvho establı-hed their factory in İndia 
and it is most natural that thc vvord vas used by them first to 
denotc a certaın section of the İndian population İt: vvas 
probabiy derived from the Portuguesc gç eəz22o meaning: a gentile 
or a hcathen to import thc native of İndia xvho is a Hindu as 
dıstırıgurshed from the Mahoniedan: (2) 

Hındu by birth göverned by Hindu lavv “The Hindu 
lav applıc- to Hmdas by birth, that have not openly renounced 
Hindusım by adopting any other religious perstuasion So: it 
i- not sufficicnt to bring a man vvithin the definition of Hundu 
to prove hıs Huında birth or origin, büt it is essential that he 
should bc a Hındu at the time vvhen the qucstion m) issuc 
ar1s6s, (r) 

Other Communities göverned by Hindu lav, —The follo- 
viing is an alphabetical list of various communities partially 
or vyholly governed by Hindu lav — 

4 gay ovallas See “7ans”, belov 

47o:as of the Punlab arc governed by Hında lav (4) 


(s) Nepen Balı v Sıitikantha, 12 CLİ? 430, 46: :e CVVN 
41, Daigree v (acotti, 19 B- 783, Maung dir? “ Yu az İC ə ə. 
s?) 866 Sub-Sec a of this Section ühnder the he iding: “C onversion and 
Reconversion to Hindirism”, £os£, p: 67 : 
(a) For Sır VV Vones"s remərk see “Vivad irn iva-Setu” in Sub Section vu 
“Comentiries” in See 2,2 20 above 
(6) İn this connectiton see: Ard ascer v Perozebeye, ƏMİA 
(c Ranı Bhagyvan v C Bose, 201A 249 . Cini 7 “ə 
Bom LİR 845 13ML )/ 3ör 934 PH rgoş tsPLA 1903 5 
(€) Chandan s VVa andı, 92 PR igi (8 PVVUR igi 3LİC şqı 
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4rya Sarmaytsts are Hindus and hence the “Əayanandıts, 
a sect of the Arya Samayısts arc likevvise göverned by 


Hındu lav. (€) 
Banıas of Ambala District are also göverned by Hindu 


lav, (7) 
Bhatıas of Kangarh in the district of: Muzaffargarh ac 


governed by Hındu lav ın matters of succession. (7) 

Örahmmans: 

Kashinir: Brahmeasıs settled in the Punyab are göverned 
by the customary lavv ın matters of adoption (/) 

The /Vazıöstri Bralınans of Malabar are held in great 
esteem(2) and do not belong to a despised class as said by Sir 
VV.VV. Hunter. (7) They aic göverned by Hindu lav: (2) 

5ra)ımos xvho under the old Special Marriage Act had to 
declarc before their macriages under that Act that they arc 
not Hundus, arc governed by Hlindu lav in matters of suc- 
cessıon, (/) 

Sxetddfizsts “vho had becn İfindus notvithstandıng their 
renunciatıon of Hindu religion and usage continued to be 
governed by Hındu lavv, 

Sonanı KUtatris, See “AT/tatrıs”, belovv 

Cnoarası Ganehfidars vvere originaliy non-Hindus and still 
retain some of its relics, but they have adopted Tlindurm 
vvith its social usages including: thc lavv of succession. (7/2) 

Cufch: or Kutichi Memo9ns. See “.emons”, belovv. 

“Da yataəzalıs, See “Ayyasamayısts”, above. 

Gostes are not Hindu (22) and cannot claim to be göverned 
by Hindu lavv unle-s it is pleaded and proved that they 


(e) Sura) e Attar, 3PL T ssn 

(7) Halıma v Asıbaı, 8SIC 2r4 ASLR. ?z, Siddick v Mohammed, 
37 1C 728. 

(ç) Aya v Thari, 19 İC 87 44PVVR şi3 7A3PLR rgıi3 78 P Rıor3 

(2) Durga v Sambhu, z9 CVVN ro6P 

(s) Castes and Tribes in Southern İndia, by Tharston, Vol r, (Fa gög) 

U) Orissa Annals of Rural Bengal 

(2) Vıishnu v Akkamma, 34 M A9ö, sör 20ML ) o38 GlC s85 

(2) Ranı Bhagvvan v PC Bose, agı C rr PC, Kuüsum ce Satyas,so C 999 
7C VV N 784, s re Vnanendra Nath Ray, qə C o6o 26C VV N 7og 

(06) Sahdeo v Kusum, so 1A ş8 aP 230 oz CVVN oo 37CLİ 
3599 44MLT 476 25: Bom L.K şö6öo 

(ə) Miran v Hanslal, 1930N s7 
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haye adopted Hindu lavv and custom, (o) 

Guyarse of Ninar District in the Cential Provinces, are 
governed by the Benares -chool of Hindu lav. (2) 

ZTa/az 2/6:os. See “Afemons”, belovv. 

/az,s appcar to bc a sect of the Baddhist. and “may not 
unfaıriy bc desciibed as a compromi-e betyvveen Hindurm and 
Buddhiısm.” (4) They as evell as the Agarvalla Vaıns, are 
governed by Hindu lav, (7) and it is for him to prove that 
any custom other than the Hindu İlavv of the country vvhere the 
property tə sıtuate and the pal tics reside, existsə (6) 

Zafs in the absence of special custom arc göverned by 


Hındu lav (2 
£Tac/ztaries of Assam arc gövcü ned by Hindu İavvıın matters 


Of successron (74) 
AXamarflzs of Bombay are gövcined by Hindu lavvıın mattcis 


Of süccos-on (29 

K:ashıni Prenhmanə Sec “?,a/fnmtayo”, above 

X/rati?s ofthe Punyab arc gövcined by İlindü lav (ev) 

K”/natı s —. Sa, əz K/ratris of Lahorc city,ur) Segaf X/ratris 
of thc Punaab tovns,(? Soa/Zz X/ati x, of Amritsar District (s) 
and ZöZaf? zs of Xaini i£a ın Güya: Khan Tahsil of Rarvvalpındı, 
arc governed by Hindu lav m matter- of: succession and 
mheritance (4).22z2z2a zz: Ki(Ötafiı gs ot Nara.:in Tahsil Kahuta of the 
Ravvalpındı District arc göverned by İIlmndu lav in matters 


(ə) Sary iıbal v Gangaı im, 1930 N 35 

(6) Ram və Totu, 6 NL. 39 

(4) Tagorc Lavr Lecturcs, (1888) on Adoption, önd Edn, p 482 : Sheo- 
knarbaı v leoray, ə: CVPN ə73 PC (1920)MVVN 627 16 NL zo 
UPLR (P C )ıöı ör İC 48: , Elphinstonc”s History of İndia, p 116, 
sth Edn 
(r) Rupehand v yambu, 37 1A gi rq CVVN şas GİC zzz 2ML 
439 , Sheo bıngh və Dakho, s LA 87 L£ A (88 2CLR 193, Chotay Lall 
ev, Chunno,01A rs AC 744 22 VVR 406 3CLR qüs, Bhikabarv 
Manılal, ş4 B 780, Kalgavdi v Soma, 33 B 669 rr Bom LER 7oz, Sano o, 
Puran, 78 İC 461 1925 N 1?4, Prem Sagar o Ram, 1929 L 84 

(s) Chotay v Chunnoo, 4 C744 OTLA rs 3CLR qöş, Gatephav 
Eramma, 1927 M 228 

(2) Bh igvv ını v Khusi, 24 1C g82 (A), See Nauli ov Khere, işl C Coz 

(ze) Nearam zv Ardaram, 33 CL 34 64 IC raş 

(v) lagannıth v Narayan, 34 B ss3 rz Bom LER s4s 7İC 4s9 

(co) Bholar v Emperor, 18: PL 94 241C 947 

(x) Karori g lavvala, rr İC sro 258 P VVR işgiz 

02 Mehr v Dev, r31C so 32 PVVK rçoi2 iəPLiR iz 

(s) Lalchand v Manohri, 78 TC 7r7 rgös L ro8 

(a) Labh v Gurcharan, iş1C 73o öz PVVE igi 13: PL.R 19131 


şə PR ı9r3 
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of altenatlon of ancestral property. (2) 

£Ç7a/as of Bombay are governed by Hındu lav in matters 
Of succession. (c) 

/oc/s of Assam are gövermned by Hindu lav in matters 
Of sucçession. (4) 

£AVum/ars of the Punyğab arc not gövcined by strict Hindu 
lavv but by custom. (€) 

Konte? Memoss, Sec “21e/oss”, belovv, 

ZKaööafs or the Tamıil-speakıng: Mahomedan converts of 
Coimbatore District adhere to Hindu lav of) succession, 
partıtıon and succession of vvomen (7) 

Zangayat Community of North (Canara) Karnara vere 
originaliy Hindus bat subsequcntiy they became the follovvers 
of the religion founded by onc Basova avho vvas born in 100 
A.D. “Theır only God is Silva and the name of thc community 
has, perhaps, derived its name from thocir Göd repiresented by 
“Lıngam”. They acknovledge the authority of the Vedas, 
They are governed by Hındu lav. (2) 

AfaZathayan Tiyyas in the absence of any proof of a 
particular custom are to bc pıesumed to be governed by 
Hındu lax, (2) Sec also “7/7a?7a”s”, belovv, 

21e6:n09.— The CufeAi or /Vufc/ Memons of Bömbay (2) 
and of Sındh (7 ) are govcined by Hindu lav of) süccession 
and inhetitance The 27a/az .Memons dömiciled in Porebunder 
follovv Ilındu lav in mattcis of süccossion of” vvomcn. (2) 
But by a declaration madc under Cutehi Memon: Act (7) any 
person belongıng to that sect may adopt Mahomedan lavv 


(8) Dhera v Tara, ? IC sə? 8s PVV R ı9ro 88OR oro 

(€) Yan v Datu, 38 B 449 r Böm L R 1044 221C 105 

(d) Aitı v Aldcv, 2z4 CVVN 3, Dinov Chündi, r0 CL 7 ra (1889) 
(0 İC 3a9 

(e) Balla v Fmperor, 24 P VV R r9r4q ör PLOR 94 2?sİC 8ag 

(72 Tbrahım ve Muhammad, 39 M 664 20ML ) 703 3olC 8o6 

(g) Somasekhera ə Mahadevn, ş3 M 207 1930 M q4s9ö 

(2) Pattukkayal v Kothembra, ig? M 8z?, 879 

(a) Abdurahim v Halım ib, 43 1A as 18 Bon LR 633 2o0CVVN 
göz 3oMLT 227 321C 4r3, Abdulsakur v Abubakkar, sa B 358 1930 
B ıgzr , Advoc"te General v Tımbabır qr B 8: iz Bom LER. 7og 3r1€C 


1oğ 

(73 Sardul v Karam, s İC ggo şo P R, roro əz PVVR. igro, Yusif c 
Abu, ?81C 8zir 

(2) Khatubaı v Mehmed, şoFC ro8 47B 196 25 Bom LR rə7 27 
C VN 7z4 azCL lisi qa ML) as 32MLl"eş 

(2) Act XLVI of r9zo 
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İn matters of succcssion and inheritance, But the succession 
of the person vrho has not sıgned such a declaratıon is to be 
governed by Hmdu lav (94) 

“AYamöntir: Brahmins. See € Brahmans”, above. 

“avayats of South Carnara arc Mahomedans but they have 
adopted many incidents of the İomnt family lav qf the 
Hundus. (2) 

Növrənalas, See “2/5”, belovv, 

Aa?öansıs of Bengal vvcic originaliy nön-Hindus büt are 
governed by the Dayabhaga school of Hındu lav. (o) 

Saröx K/naftris. Sec “A/7eatrıs”, abovc. 

Seg/a KÜHatris. See “A/7afrıs”, above, 

S22/s vverc originaliy Hindus and they continuecd to be 
governed by Hindu lav excepting the lav relatıng to 
marrlage (2) The /V/?ysa/as vverc a sect of the Sikhs but they 
have lost their importance and have merged to a very large 
extent amongst the Hundus. (7) 

Soahi Xüatris, See “X/at,ib”, above, 

T/aftans (goldsmiths) of North Malabar are governed by 
Makathayan laxvv vvhich corresponds mainİy to Hindu lav. (7) 
See “ /ZaZatlZayav T“uyyas”, above, 

Trağ/rass of Amrıtsar city arc gövernəd by Hindu lav ın 
matters of successıon, (s) 

Yeodfhavas —The Madura Ramayana Chavadı thousand 
Yadhavas are governed by Hındu lav. (2) 

Evidence of adoptıon of Hindu lavv.—The Privy Council 
has laid dovvn that a family that vvas not Hındu by descent and 
origin, but had gradualiy adopted Hindu customs vvas not, 


(2) Abdulsakur v Abubakkar, s4 B 358 19go BB igi 

(x) Hussain g Hassan, s L VV 82: 4r1C 84 

(o) Narendra v Nagendra, soCL 267, 27:, Santala v Badasvarı, şo 
C 727 27 CVVN 609 

(2) Ranı Bhagıvan sv 7 C Bose,3r C rr PC , Dahp s Fat, ?8 IC 
oq0 4: PXVVR işr3 1ooPLEK işi3 The History of the Sikhs is traced in— 
Satgür ev Har, 1930 O 44 

(42 Kırpa Singh v Ayaıpal, rosol xn 

(r) Kunhi r Raman, 4ö$M sz 44MLT oyz4 I8LVV səs 

(s) Gangu 6 Kanshı, g IC 649 28PR gir 8o PLR gir ?a 


PVVR rort 
(Ə Vannıa Kone v Vanniıchr, sr M. r, 6-7 g28 M 299 
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on that account, to be governed by Hmdu lay in all mat- 
ters unless proved to have been mtroduced into it as its 
custom, (7/) 

VVhere a famıly vvas origmally aboriginal, it isa, question 
of fact vvhether they havç adopted Hindu. lav. in matters 
Of succession (7) 

Onus —The oz, of proving that a partıcular famıly vyhich 
vas not originally Hindu, is: göverned by Hindu lav, is on 
the person vho asserts it (cə) 

Sub-Sec 11—RELIGION AND CONVERSİON 

Renunciation of Hındulsm --A Hindu as soon as he Effect 
embraces another religions faith, such as Christianity, (r) 
eçases to be a member of a Hindu fomnt family, But the it family 
particular member vvill contınuc to hold the family property, ““S"” 
as İoint ovvner (7) His right to survtvorship, hovyever, extin- qo survi- 
gufshes(s) from the moment of his conversion to another Yorship 
religious faith as the dısruption of the coparcenary 15 thereby 
cffccted (a) 

A mere conversfon to another religion vould not by itself) Effect on 
İnvolvc the adoptfon of the layvs as to inheritance and suç- “""r6sson, 
cession prevalent among the adherents of that religion (2) 

The Mahomcdan lav of mheritance is a part of their: Right to 
divinc lav and henec a Hındu convert to Islamısm is to be Mahornrdan 
governed by Mahomedan lavv Such a convert does not, for ayərt 
that rcason, carry vith him the Hindu lav of adoption though 
adoptton is not necessarily inheritance or succession, büt: it 
İcads to mheritance and) succession. (c) 

By the Indian Succession Act a Hindu. apostate to Chris- Succession 
tranity cannot choose to be göverned by Hindu: lav ın of Christian 


(u62 Fanındr.ı Deb Rarkat s Rayesvar, 121A 72 ni C 403 

(v) Narendra v Nagendra, so CL 7 267, o?i 

(ge) Uniy ra e Tilochan, 44 IC 435 (N) 

(x) Abraham ve Abrahım, o MTA Te r VV RPC r, Kulad3v Harı- 
Hara 407 16CI 7 rr r? CVVN roz, Subbayya v Rangayyı, 1927 

3 


(y) Kuladie Haripada, söp?a İn this cönnection see Gang v Begom, 
57 PR ror6 rşo PVV R ror6 3e1C 40, Künhichekhin v Lydia 1:MLT 
232 , in this cönnection see "1so log Reddi v Chinn"bbi, sə M 835PC 

(z) Kulada ev Haripada, sizi, 

(a) Bhagvran v Shib, 1920 A 341, Yimm” v Gondu, LI / 84 SoLC 
519 1924 L 4?7o 

(5) Vannıa Kone ə Vannicbi, şı M ir,22FB: io28 M 299 

(e) Baı Macbubsı v Ban Hira, 3ş B 27 13 Bom LER. əşi Tol C 816 
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matters of succession (/) But previous to the passing of the 
original Indian Succession Act of 865 vvhich has növ been 
repcaled by Act XXXIX of 19əş, Hindu lav vas applied 
to those vvho follovved the customs and usages in other 
respects (£) 

But still one may have the cüriosity to İcarn hov a Hindu 
by birth ivho gives up the orthodox habits in matters of diet 
and ceremonral ob-ervances, is to be governed, relating to 
succession, inheritance and other: personal lav, The folloving 
observatıon of the ludicial: Committee xili: clücidate the 
problem : 


“The learned Vudges of the Chief Court exsmined the literature bearing 
upon the Brahmo Soectety , they h id before them much importiunt evidence 
vvith reference to the Brahmos and the relatıon of: their principles and thetr 
organızatıon to the Hindu system , and they enme to the conclusion that a 
Sikh or a Hindu by becoming: a Brahmo did not necessarıly ce sse to belong 
to the community in yhich he vvis born They also found on the evidence 
that the testator never hbecame a professed Brahmo qt -all İn both these 
conclustons their Lordships agree 

“Ther Lordahips agree vith the leirned: hüdges of the Chief Court 
İn thinking: that such 1apses from orthodox  practice (in matters of diet özc) 
could not have the effect of execludiug: from: the category of Hindu in the Act 
(V of 1881) one vrlio vyas börn vi thin it, ind vyho never becime  othervise 
separated from the religious communion in yrhich he vas born ” (/) 


Legislatıon protectınz Hindu  apostates.—The Legis- 
lature has prevented a Hindu being penalized by depriving 
him of his right to property for renunciatıng the Hmdu 
religious faith (g) The Privy Council has explained the: effect 
of these tivo cnactmcnts thus 

“The intention in both: enactments is: perfectly elcar , by declarıng that 
the Hindu or Mohimcdan lav shall not be permitted to deprive any piirty not 
belonging to either: of these: persuasions of a right to property or thiit any 
lav or u sage vhich infliciv forfoiturc: of: rights or property by reason of iny 
person renouncing his ör her religion, shall: not bc enforced, the 1 cıslatirı 


(4) Kamavatı 9 Diybiyu, 48 1A 38: 4:A 26 04 1C cəg 
MLT 47z 

(6) 8ee Abraham v Abraham, 9 MTA ig, 237-228 

(6) Ranı Bhagıvın v 7 C Bovc qol A, 240, 267 41C 11 7 CİYVN Söş 
s Böm LİR. 845 1:3 ML? 438: 84PR. go riş LR 1902 8 

(2) Reg Vİ of 183? and Act XXI of r8şo 


Iş 
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virtually set iside provisions of Hindu lav, vihich: penalizes: renunciation of 
religion or excluston from: caste ” (2) 


Conversion” and Re-conversion to Hindulism.—A Tİ du 
convcrtcd to any other rclıgtous persuation may revert back 
to Hindursm on performing) the: religious: ritc of expiation 
( arafiyera) His mfant son may, llkevise, vith his consent and 
approval, revert back to Hindurm (z) 

But the qucstion still: remains vvhether a nön-Hindu can 
be convcited to Hindurem There vas a, certam: orthodox 
section of Hindus ho. emphatically asserted that their reli- 
giotis faith is of a hig”er order and no nön-Hindu can have 
any access to it: Sonic of them even entet tamed a still limited 
vevv of the qucstton and asserted that even a: Hindu cannot 
revert back to Hummdurmn havmg embraced any: other religious 
persuasıon But these arc növ of merc academic interest A- 
has been noted above a Hindu can re-embrace Pndurm after 
having. performed the evpiatory cercmony The other qucs- 
tion avhether a: non-llindu by bith can embrace Hindursm 
has been settled by yudıcial decisions: holding that: he 


can do so(/) 
Sub-Sec ili—MIGRATION AND SOHOOLS OFLATY 
"The schools of Hinda lav appiyıng as they do to Hindu. 


of partıcular localıtics, may be: called: gizesz-territorial: Hence 
it is the 72/26: facte prosuniption that: a Hindu 1. göverned by 
the school of lav. in foree m the İocality vhere he is domi- 
cıled, (2) and that prevatlıng among: his: castc-fellovs in: the 
locality (72) Bat this: presumption may be rebutted by proof 
that the famıly to vhich he belongs had. migrated from 
another province mn vhich a different school prevails , for, in 


(2) Khunni v Gobind, 33 .A 3$6, 355 1 CVVN sas 381A 8? 3 
CL ss SAL) ss2 r Bom LER 427 ər MLT 645 1olC 477 

“ For converston of a member of a family, see Ch V, 5ec r, Sub-sec hi, 
foğuc, "Conversion to another religion” 

(s) $ee Kusum vg Satya, 3o C 909 7 CVVN 784 

(?) Gopal, Maharaya Kumar v Sita Devi, 36 C VN 302 P C, 
Sahdeo v Kusum, şo 1A 58 2 P 20 19023 PC or, Fanındra v 
Rayesvar, 2 1A 7z tt C 463, Palanisppi vg Alagan, 481A s39 44M 74o: 
ıgzə PC 228, Ratansı v Admınıstrator ig28 M rə79 

(£) Tharkandbı v İllivatukal, 39 ML) 42? 13L VV tot 60 İC 2oş, 

(2 Tula Ram v Shyam, 49 A 848. 
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such a case, the presumption of lav is. in favour of the  reten- 
tion by the family of: the lav and usagc of the country of 
itə origin (əz) Bit this presumption: agam may be: rebutted 
by proving that the famıly has adopted the lav and cüstoms 
of the placc of its present: domicile, and then it vvill: be 
subicct to the scliool prevailıng: in that: place (72) 

The lay ın this: subyect r. very clcarly explamed by 
Viseount Haldane mn an appeal from East Africa to His 
Mayesty ın Council (o) 


“ VVhere a Hindu f imily migratc from one part of İndra to, inother, 2/2/44 
facie, (hey carry vrith them their personal Tay, and, if they are ailicged to have 
becomc subyect ton nevr İocal custom, this ney custom müxt: be affirm itively 
proved to have been idopted, büt ayhen such. it family cmigratc to another 
country, and, bcing themselvev Mohamcd ins, settle amon Mohamed ins, the 
presuniption that they havc: idopted the İav of the people vhhom they have 
yod. scems) to their Lordshipə to bc one th it should be müch: mörc reddily 
made Aİ that has to bc shovrn is that they have sö icted as to ralse the 
inference that they havc cüt (hemselves off: from, their: old cavironments 
Ehe an ilogy is that of a eh ainiyc of dömicile on settling in q ncav country rather 


than the analogy of a change of custom on mir ition vithin İndii” 
Evidence of migration.—The mode in vvhich the religious 
ceremonicə are performcd ) iə ielied on as the test for deter- 
mining: vvhether a family: proved to have migrated from one 
pevince to another, adlıcres to the lv: of: the: former place 
or has adopted the doctrine- prevalent:mn the place of: it5 ncvv 
domicile (5) Evidence of migratton of: xvitnesse- vo: heard 


(na) Mahomed Hayıv Khatu, 43 B 647 2: Bon LOK 8, si İC si3, 
Sukbir 9 Mangcisar, 1927 A 252 

(ə) Ram v Chundra, zo C 409, 5ooretdra 9 M. Hecroomone, 10 
VV RPC 35, Lukkeav Günga, VR. 1Gap)s6, Küladav Haripada, 40 C 407 
16 CL7 şir iz? CVVN oz iz İC os, Bhagbatı v Sulendra, (6 CVV N 
834, 839, Gobind v Kadha, ar A 477 6AL) sg: 31C s0, Pitambiır v 
Nıishi, 24 CVVN zi 3rCL) şə, Balvant v Başı, f6NLR 187... 471A 
213 25 CVVN z43 48C 30 39ML ) 166 23Bom L R ozo İT8AL/ 
10490 s7 İC sas , see Somasekhariv Mahadevs, sı CL ) 232 PC I9t0 
P C 496 on ippcal from s3 M 297, Trimbakdas v Math ibar, 1930 N 225 

(ce) Abdurıhım v Hilmibir, 43 1A aş,ar z0 CVVN öz, 364 30 
MEL ) 22? 8 Bom 1 R ö3s 321C 43 

(2) Ruteheputty ə Rayunder, 2əMTA 132 z Suüth PCT, R. Padmı t 
B Dooler, 9MİA 29 7? “VRPC 4ı, R Srimuty v R Koonda MİA 
292 7 VVRPC 44, Kum K imince, 6 VVR 29ş, Balvant v Bay, (6NL 
R. 187 471A 213 48C go 2: CVVN 243 18 AL) icig 39 ML 
106 22 Bom L-R. tozo s? İC sis, Rulada v Haripida, 4::C 407 17 
VVN roz (CLİ şir i?lC əy, Bhigabatı v Sohodra, (6 C VV.N 834 
13 İC: gr, Vasiideva v Seeretiry of States, rriM. isz, 6: ,, Göbində. Radha, 
31:A 477,479 GAL ) sər 31C s03, Balkısan v Kuünyalal, sı CLİ 297, 
ışqo PC 133 
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ıt from the deceased members of the family, 15 inadmıs- 
sıble, (2) 

İt should be observed that it is of the first importance 
to enqurre into the origin of the family The origin, if ascer- 
tained to have becn in a different place, gives rise to the pie- 
sumption that the famıly preserves the customs of its place of 
origin,  ÖT evidencee vhich gö to provce or rebut this presump- 
tion, the most direct arc instances of süccession in the family, 
and next, cercmonics at marriages, birth. and Shradh- (7?) 

VVıfe s domicile —By  marriage the vife acqurres the do- 
mıcile of the husband, and the domicile continuc. düring” the 
vvidovvhood unless she adopts a nev dömicile, (5) 

Schools vrhich gövern certain sects —İhe folloving 
scctə have been şüdictally determined to be göverned by 
partıcular sehools of lav 

Poavars of the Central Provinces are not gövcincd by, the 
Bombay school, but are governcd by the Benares school of 
lav, (2) 

Rag huvanışhıs of Nandurbar, ho migrated from the 
provınce of Oudh and “ettled in Khandesh, aic gövcined by 
the Benare- school of lav (z:) 

Z£ao Rathor Tediş vho settled in the Central: Piovinces are 
governed by the Benares sehool of Hindu lav (o) 

Sub Sec ıv—HİNDU LAV, NOV IN PORCE 

Under the British: rüle the Hindus have been: suffered to 
be governed by their ovn lay as regards Succession, IHheri- 
tance, Marriage, Religious İnstitutions and: Caste, (a) Hindu 
lav has thercforc becomc the personal lav of the Hindu. 

The follovıng enactment: have modified, supplemented 
and superseded Hındu lav or custom — 

üct V of 1843 of Governor-GeneraT?s Council: (Abolition 
of Slavery Act) has abolished  slayery vvhich vas formerly 


(9) Ramchandra v Ramabnı, 1930 N 267 
(r) Parbati vg Tag idısh, 29 TA 82 290C 433 6CVVN qgo 4 Bom 
LR 1 , ün this connettion see foot note (2) above , Sarada v Uma, şoC 1370 
əz C 233 
(6) Kashıba v Shripat, ig B: Co? 
(6) Rukhamabvı v Varpal, 23 NL. ro8 1gəo N rəz 
(u) Babu Motising vg Dürgabar, s3 B 242 9ə9 B sz, 
(v) Narayan v Motiəa, 1gö7 N rz 
Ve) Reg İV of rz9ş, Sec, iş, Meenakəhi v P- Rama, 37 M 390. 
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practısed by almost all the ancient nation- 

Act XXI of 18so of Gövcinor-GeneraT- Council: (Freedom 
of Religion or /Zer /0cz Act) repeals those provisions of the 
Hındu and the Mahomedan laxv-, that exclude from müheri- 
tance person. professing: a religion different from that of the 
person, süccession to, x hose estatc is mn dispute (r) VVhere 
once a person ha. changed his religion and changed his: per- 
sonal lavv, the religion and lav adopted) vill gövem the rights 
Of sticcession of his children (7) 

Act XV of 18:6 of Governor-Gencr al", Council (TTindu 
VVidov Re-martiage Act) legalize- the: re-marriage of: Hindu 
vvidoxy ,. in certaın: casos, and. declarc- their rights and dis- 
abilities on: re-marriagc, The Act: applıcs to all: cases of 
rc-maı ragc ( ) 

Act XLV of: 186o (Indian Penal: Code) has cömpletely 
superseded the: x hole of the Timdü ciminal lav 

Act XX of 1853 (Religious endovment- Act) repcals 
the Bengal Regulatton XIX of iSro and Madra- Regulation 
Vİ of 181? “o far as the religions endovrments are concerned , 
but they still appiy to charitable endovvments, except in some 
provinces here it: is not made applıcable By section 4 of 
the Act all the landed or other propertices  yhich: vere, at 
the time of passıng of: this Act, under the superintendencec 
or in the possession of the Board of Revenuc or any İocal 
agent, have been transferred) to the trustee, manager or süper- 
ıntendent of: the: rcligtous trust The Act: applıes to all 
public religious: endov ments (a) and not: to any” private: trusts 
or endovvnents, (2) 

Act XXI of 1866 of Govcinor-GeneraT- Council: (Native 
Converts” Marrtage Dissolutton Act) enables a Hmdu convert 
to Chrstranity to obtam a, dissolution of: marriage: under 


(ə) İn this connection see Ehunni v Gobind, 23 A 36, 365 1 CVYN 
s45 381A 87 TOTC 477 2:MT 7 644 13CLT s? 3 Bom LR 427 

(gp) Mitar benv Maqbul, 35 CUVN PC 

(s) Raman ve Chinto, iz 1 C 623 

(a) Mahomed Athar v Ramşan, 34 C s87 , Sheoratan vg Ram, 18 A, a27, 


lan Ali z Ram, 8C 32 9CLR 433 


(0) Protap v Bro)onath, Ig C 275, Ashgar v Delroos, 3 C 324. 
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Aet VİT of 1866 of Bombay Council (Hindu?s Liability and 
Ancestor"5 Debts Act) limits son/s liabılity to pay father 
debts to the extent of assets reccived by him. 


Act IV of 1869 of Governor-General”5 Council (Indian 
Divorce Act) applies to a Hindu marriage contracted beforç 
the conversıon to Chirtianity of the partic- 


Act XXI of r8zo of Gövernor-Generaf”5 Council (Hmdüu 
VVills Act) and Act V of 188: (Piobate and Admiınistra- 
tion Act) extend to İTındu VVill. certam: provisions of the 
Succession Act (Act X of 1863) vvith: some addıtıons and 
alteratıons But all these arc incorporated m Act XXXIX of 
1925 

Act TX of 1822 (Indian Contiact Act) has superseded 
the Hindu lav of: contract, (7) though the İatter is. some- 
times referyıed to in matters of contract or dealma “The 
Hindu lav of) gift is to somc  cxtent applıed to gifts made 
by Hındus, so also the lav of 2azrze/rğat, according: to vhich 
interest excecdıng the amqunt of the principal: cannot be 
reçovcerced at any onc time (€) İt has bcen held that thc rule 
Of lav s: applicable to the Presideney  tövvns of Caleutta (e) 
and Bombay.(/7) İt doc? not appiy to the Presideney of 
Bengal outside Calcutta (g): Büt it is also applıcablc to cases 
outsıde the cıty of Bombay (2) This tule of Hindu lav is 
not follovved ın Madras (2) But it is only applıcd to: cases 
vherc the debtor- arc Hindus (2) 


Act IIT of 1874 (Married VVomen”. Property Act) does not 


(c) Madhab v Raykumar, 22VV R 3?0 i4 BLR 76 

(4) Manu, Ch VİİL 8, rsr ,Mitakshar İH qo, 60, Colebroole”s Dıigest, 
Book 1, Ch IL Sees 3, 59, Öt 

(e) Nobın v BReomesh, r4 C ?8r , Niimcoomury ve Tohur, s C 867 7 
C.L.R zo4 , Ramkanr ve Calir, 2: C 8ao, illə İhiko noni, 33 CC Rog 

(7) Günpüt € Adaryı, 2B:3r2 Naussurbinyi s Teakman, xD 4.3 g Bom 
TR 82, yıvan € Memirdas, 4 B reg iə Bom 1 R ogə 

(gə) Hetnaruin v Rim, 0 C Szr 1? € LİR sgo, Saryışı s Sidh in, 9 C 
825 12CLR 40c, Prin ev Tadı, z CV N Goş 

(2) Sundora z  Viyayant, 24 B riq 1 Böm İR ssr, Sikalal və Bapu, 24 
B qoş , Alı Shaheb € Shibyı, zı B Ss, Digdusa ece Ram, zo B Gri , Gncah 
vi Ke-hav Rao, 1:5 02ş, Bilkrishna s 11: Gövind, rs B: 84, Huri v 
Balambh"t, g B 222, Nusin : Sava, OBHC R 8? 
M 60) Y Any ? Righubir, 6 MİTC R qoo, Subraminia v Subr imania, 21 

, 280 

(29 Ramkumary o İahor, ç C 86? , Ram Kimi v Cilli, zr C Sao, Daud 
v Ballavdas, 18 B z?z , Sco Chapter (x) Debts, Əavedağat , fest, 
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apply to Hindus, (2) But see Aet XIII of rgəş and the deci- 
slon of the Madras Full Beneh (5 

Act IX of r8zş (indlan Mafority Act) applles to Hindus, 
except in matters of marriage and adoptlon İt fixes the 
age of mafority on the completlon of the eighteenth year, 
But every minor of vvyhose person or property a guardian 
has been or shall be appointed by any coürt of Şustice and 
every mıncr undet any Coürt of VVard., shall be deemed to 
have attained ht maflority vvhen he shall have completed his 
age of tvventy-one years 

Aet IV of 1882 af Gövernor-GeneraTs Council (Transfer 
of Property Act) supersedes the Hindu. lav) of) transfer of 
property excepting:certaın limitations: mentioned. in sections 
z and r29 of the Act, but repcaled by Acts XX, 1929, V, 1930, 

Act VII of 1890 of Governor-General"s Council (Guardian 
and VVards Act) applıes to Hındus in cases vyherc the 
question regardıng the guardtan appomnted or to be appornted 
by the court arıses, 

Act Iİ of 1goo of U, P, Council ( Ondh  Settled Estates 
Act ) validates the mode of devolution contrary to Hindu 
lavv in some cases göverned by the Act svith: respect tq 
certaın estates and other tmmovable property m Oudbh. 

Act II of rgoq of Bengal Council € Settled  Estates Act ) 
vyhich has been cnacted to: facilitate the making: of family 
settlements of cstates by İandholders in Bengal, applıes 
to Hırdus also, 

Act XV of r9r6 of Governor-GeneraV”s Council ( Hindu 
Dısposition of Property Act) validates the disposition of 
property to an unborn person 

Act XIV of 1920 of Gövernor-Gencial”. Council (Chari- 
table and Religious Trusts Act) for obtamıng 
formation regarding: trnsts ercated for public purpose. of a 


charıtable and religious nature and to cnable the trustees of 
—8Nv6. 
(2 İshani Disi ev Gopul Chandra De, (8 CVVN rs 20 Cİ MET 
25 1C 220, Shankır v Um iibui, 37B 471 
() Balımbav Krishn iyya, 37M 483, ş04, over-ruling: Orrental o, Vantaddu, 
n5M 162. 


provıdes 
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such trusts to abtain the directions of a court on certain 
matters, 

Act XLVI of 1021 of) Gövernor-General”"s Council 
(Cutehi Memons Act) to enable those Cuteh: Memons 
vrho so desire to be göverned in matters of  succession and 
inheritance by Mahomcedan lavv İ See Act XXXIV of ı9ə3) 

Act I of 192o of the Pun)ab Council The Puniab 
Limitatıon (Custom) Aetf is to amend and cönsolidate the lav 
governing the İimitatıon of suits relatıng to alıcnatıons of 
ancestral ımmovable property and appomtments of herrs by 
persons vvho follov custom ın the Puniab, 

Act II of 192o of the Punyab Council: is: to enact  certain 
restrictions on the povver of descendants or collaterals to 
çontest an alienation of immovable property or the appoint- 
ment of an heir on the ground that such alienatıon or 
appomntment is contrary to custom. 

Act VUT of 1921 of Gövernor-GeneraPs Council (Hindu 
Transfers and Bequests (City of Madras Act ) 1declares the 
rights of Hindus to make transfers and bequests in favour 
of unborn persons mn the City of Madras. 

Act XXX of igə3 ((C.) fSpecial Marriage  (Amendment) 
Act of 1923 amending Act HIT of 18921 This Act provides 
a form of marrıage of Hindus othervvise than by Hindu rites 
and customs, 

Act T of Təş (Madras Council) This is an Act for 
better governance and administratıon of certain religious 
endovvments, by a Board consistıng of not less than tvvo nor 
more than four Commısstoners vvho must profess Hindu religion 
and a President The Piesident according to this Act may 
not bea Hındu by religion, (See, Acts İH of 1927, 1 of 1928 
and V of 1929) 

Act XXXIX of 1925 (İC ) (Tndian Succession Act) is an 
Act vhich amends tvvelve different enactments including: İndian 
Succession Act (Aet X of 186Ş), Hindu VVills Act (Act XXTof 
187o) and Probate and Admınıstratıon Act (Act V of 1881). 

Act XII of 1928 ıs to amend the Hındu lav selatıng to 
exclusıon from mheritance of certain class of hetrs on account 


of physıcal defects excepting those göverned by the Dayabhaga 
H Lo 
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school, 

Act İT af 1920 is to alter the order of succession of the 
Mitakshara school regardıng sons davghter, daughters 
daughter, sıster and sister”s son, 

Act XIX of rozg is to restrain the solemnısation of child 
marrlages. 

Act XXX of 1930 is to remove doübt as to the rights of a 
member of undivided family in property acqurred by his İcarn- 
ing (ga of lcarnıng). 

The svholc of the adyective: lav, as laid dovn by Manu 
(72) and Yaynavallya (/) has becn replaced by various İcgisla- 
tıvc enactments. 

Sub-Sec v—OBSERVATION ON BINDDU LAV 

Codes of Hindu Sages Complete —The QTurisprudence 
or positive lav as dealt vçith:in the Codes of the Hindu sages 
appcars to be complete and exhaustive, and) includes all 
branches of lav, suitabİc to the exigencics of Hindu society, 
and actually prevalent therein , so that it cannot be said that 
the Codes vvere defective, and. left out of consuderation any 
department of lav, And the eharge of: incompleteness 
brought forvard by Sır Henry Mane in his Village Commu- 
mities, in consequvnce of: there bemg a singülar: scarcity of 
rules relatıng to tenure of land, and to the mutual rights of the 
various classes engaged in its: cültivation,—appcars: to: be 
erroneous and due to the misconception that the present 
syətem of land tenures vyhich came mto  existence since the 
Permanent Settlement had alıvvays existed here. Ön the 
contrary, according to Hindu lavv the peasant vvas the proprie- 
tor of the land cultivated by him, and the rüling pover vas 
entitled not as Landlord but as Sovercign, to a certain propor- 
tion of the produce yıclded by the land, not exceedıng 
one-sıxth, vvhich: vas 22 not: ze2£, there bemg: no vrords in 
the Sanskrit language for /z2:e/ord, fenanf and renf, and the 
rclatıon upon vrhich this payment vvas based is expressed by 
the conğont Yvord qTerT-yərr-araaz meaning ?e/afıon of 


(və) Mani, Ch VHİ 
(ə) Yaynavalkya, Ch IL 
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Sovereigu anal suöyect, though this: vvord is növv üsed to 
convey the ze/afston of (andforal and fenant, but it embodic- 
the true fundamental prınciple of the Land Revcnuc, and 
negatives the idea of the State bemg the Landlord or Pro- 
prtetor of land,—an idea contrary to the ancient lav and 
customs of this country. 

The Hındu Yurisprudence is: divided into tivo part the 
first deals svıth adyective lav: under the name of: Vyavahara- 
Matrıka mcaning: İrteraliy  “ mother of) İttigation”, and. the 
second deals vvith substantıve lav AİL: possible vrongs 
vvere at first dıvided” into cighteen: classes, and there vverc 
eıghteen Forms of Action: corresponding to them (o) Tater 
on another class ivas added to obviate the difficulty cicated 
by the carlter cla-sıficatıon, similar to that vvhich: gave rise to 
the Court ot Chancery mn England, and: another Form of 
Action vas recognised: corresponding: to that class under the 
name of Mıscellancous yefher aq (2) in evhich the: proceeding 
commenced at the ınstance of the Kıng, vvho had to be möved 
by parttes in cases instituted for their benefit, vvhen these cascə 
could not come under any one of the cighteen Forms of 
Action. (2) 

English versions of Sanskrıt lav, books —Hindu lav: i5 
İoecked up in Sanskrit, the most perfect and difficult of the 
ancıent classical language: , the code. and the commentarıes 
are all vvritten in it, to vvhich our lavyers and üdges have no 
access, They have, therefore, to acqurre the knovledge of 
Hindu lav from the English versions of the Sanskrit: vvorks, 
the English text-book- on Hındu lav, and thc reports and the 
dıgests of the case-lavv, 

As regard- the translatıons of vvork. on Hindu lav, a 
fevv purport to havc been done by person- ivho  vverc cither 
almost ignorant of Sanskrit, or had but a smattering of the 
same, The Vıvada-Chintamani purports to have becn transla- 
ted into English from the original Sanskrit by a Bengali gentle- 
man vrho had very İtttle knovledge of Sanskrit: it 4vas: trans- 


lated into Bengalı by a Pandıt appomted by him, and then 


(o) Text No 22 (6) Text No 23 
(7) Introduetton to Vivada-Ratnakara, by the author, p xvit eZ seg 
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the Bengalı version vvas done by him into English, This 

account. for the many mıstakes that are found ın this vork. 

The author of the English: version of: the: Smriti-Chandrıka 

also, had only an imperfect knovledge of Sanskrit The. 
Sanskrit vvorks on lavv cannot be fuliy understood even bya 

Sanskrit seholar: except svith the aid of İcarned Pandits fami- 

har vvith the traditional interpretation of them 

Besides, lavvyers and yüdges vithout: Sanskrit, sometimes 
mısconstruc and misunderstand the mcaning of: passage- of 
the English versions, in consequence of thcir: ignorance of the 
method of vvriting and the process of rcasoning adopted by 
the commentators, The Full Bench decision in the case of 
46ayı v Kamı (7) furnishes an mnstance: of misapprehension 
of the meanıng of a passage of the Mitak-hara by the 
maşority of the leained. Yudges, 

The division of the English versions into small paragraplıs 
made by Colebrocke and other translators, solely for the con- 
venicnce of reference, mislcads the readers to think each of 
these paragraphs to corre-pond to a verse in the original, and 
to bc complete ın itself, vvhereas the originals are vvritten in 
prose, quotıng passagoes from the Smritis, vhich are no doubt, 
ın verse, in the: mayority of instances, and a paragraph may be 
a link ma cham of argument extending over more than one 
paragragh 

Sanskrit learning — Althougli the members of all the 
regeneratc clasees vere entitled to /zazə: the Shastras, yet 
the Drahmanas clatmed for themselves the exclusive privi- 
lege of £zac kg them, “The regenerate classes other than 
the DBrahmana- have almost disappceared by reason of the 
prevalence of Buddhism for many  ecnturics, and the subse- 
quent compromıse betvveen Brahmanısm and Büddhism in 
the shapc of the Tantric system , so that ın Bengal if 
the Brahmanas, a fev Rayput: clamıing to be Kshatrıyas, and 
a section of the Vaidyas claming to be a mixed  regenerate 
class, be excepted, the rest of the Hındus vho form the 
maşyority and include the other regenerate castes that had 
adopted Buddhism and had con-equently renounced all claims 


(r) 16B, əş, 
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to superiority by birth, and therefore still follovv some of 
the practıce-s prescribed by the Shastras for Sudras, are all 
deemed to be Sudras, though many of them are no doubt, 
either Sudras or inferlor to them, İt vvas, hovvever, by the 
actıon of the Calcutta University in making: Sanəkrit the 
compulsory second language for study by Hindu students, 
that Sanskrit learnıng has been dissemiated amongst Hin- 
dus. Prevtousİy Sanskrit vas not taught in our English 
schools and colleges, and the result vvas that the Hindu 
students of all classes, educated in: thosc schools, vyho had 
graduated before 1869 A, D, vere, as a general rule, ignor- 
ant of the classıcal language of their ovn country, 


Queen Vıctoria and British Rule, Defender of Hindu 
Faith.— The selfish policy pursued by the Brahmanas for maintainıng the 
superority of (herr class by means of therr mönopoly of the Sanskrit: learn 
ig, and the practical exclusion of other classts from the same, could not but 
react on themselves and the mitural consequcnee of such an "gnoble and 
illiberal principle müst: nevessarıly be, as it vas, that the knovrledge of 
Sanskrit, became ultimately  confined to a fev Brahmanı f imilies onİy, the 
members of vrhich sought to mülnt ün therr övn superiority by the applicaə 
tron of that very principle, by throving obstacles in the vay of 3Cqulsitron 
of learnıng hy members of other families of even therr ovn dlass The 
qualıty of learnıng must. in such circumətances necess irily deteriorate vyhen 
competition is narroved by excluding the mayority of the: people from 
acqurrİng the same And iithe ultimate effect of all this, vas the degradatıon 
ahü dovvnfall of the Hındus 

The British rule has cönferred immense good on the people of this 
Country by the spread of educatıon and by other civilising: institutrons intro- 
duced by it The people of the present day are not avare of the intellvetual, 
moral and religious thraldom, and the various disabilities under: vihich: the 
general body of the Hindus laboured, and vhich have been, and are silentiy 
and gradually beg, removed by the benign infİnence of the British rüle: İt 
lə mdeed a very high privilege conferred by the British Gövernment on the 
general body of the Hındus, that they do nov en)oy ın easy access to their 
sacred books vhich vere beyond the reach not only of thc ordınary people, 
but also of the Hindu students of the former English sehools vithout Sanskrit, 
Englishmen as vyell as the people of this country vrill: perhaps be astonished 
to hear that practıcallyıthe British Gövernment: has bestoved on the mass of 
the Hındus the privilege of perusing their ov religious: books, vhich: is 
expressiy dented them by the Brahmanıcıl legislation providing: severe 
punıshment for Sudras trying to pry into the sacred literature And such 
vas the ignorance of the religious truths taught in the sacred books, that the 
Englishseeducated Hindus including: even Brahmanas had their faith in their 
religion considerably veakoned, and: some of them had reç ourse to other 
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systems of faith But svith the revival of Sanskrit learning, and an easy 
access to the sacred book, there has been a revival of the Hindu faith to an 
extent unknovn before And as it is during. Qucen Victorta"s prosperous 
and glorious reign, thnt this grind: consümmatton has taken place, Her 
Mayesty may properly be siyled the Defender of the Hindu Faith The Hindu 
religion beg: möulded on ithe principles: of asceticism, the: revival of the 
Hindu faith can by no men: be polhtic illy diinyerous as 1: erroneousiy 


taught by some person, 
Tying up of property and alıenation —The lav of an 


ındependent country may be taken to represent the character 
and feeling. of the people, For instance, the English: lav is 
vad to abhor the tyıng up of property and regard bermg 
had to the fact that its people arc characterized by  prudence 
and “elf-relance, the above fecaturc of the English lav is 
rcqulred by the exigencic- of Eaglısh: society and: conducive 
to itə velfare But the -amc rulc cannot be applıed to İndia, 
vvhere the state of things is: qurte different, and avhere the 
tyıng up of property vvas the gencral rulc, and alıcnatıon of 
it could be şüstified only for special: causcə,, fit is börne 
ın mind. that İndia is: an agrıcultural and not a commercial 
nor a manufacturing comtry, that its people are more subiect- 
ive than obyectıve, that the castc of the Hindus  debars them 
from the frcedom of choice in respect of a callıng or occupa- 
tion, that the father get- his minor son? married, and the sons 
look to the ancestral property for thc support of themselve-s 
and of their family, one cannot entertam any reasonable doubt 
that the rulc of Hındau lav vvhich: imposes: İmitations on, the 
father"- right of: alienatıon of the ancestral property, except 
for legal necessity, vaz the: most: salutary once And. vhat 
the exigenciee of. Hindu society requrc, and: vhether it 
requires a change mn thc lavv, are questions most: difficult to 
əolve And it may be satd vithout meaning any offence that 
the effect of an exclusive English: educatıın has been more 
or less to anglicize its Hindu  recipients in their ideas and 
feelmgs, and to cicate a vide gülf: betiveen them and the 
bulk of the Hındu community vvho retaın their: old habits 
of thought. 

The safest principle: to: follovv seems to be that the 
Hindu lavr as it is, should in all cases be adhered to, and 
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no change should be introduced under the pretext of inter- 
preting the same: the Legislature may be appealed to, 
should any rule of laxv require a change. 

İt is remarkable that as regards the treatment of debtors 
and creditors the Legıslature and the Highest Tribunals 
appear to be gulded to a cecrtain extent by opposite principles. 
VVhile the Legislature thinks that in this: country” the 
debtors should be protected agaınst the ereditors, and passes 
such Acts as the Chota-Nagpur Encumbered Estates Act, 
İhe Oudh Encumbered Estates Act and the Deccan Ryots 
Reltef Act, for the pı otection of the debtors, and recognizes 
the samc prınciple m frammng the Bengal Tenancy Act vhich 
does not allov voluntary transfer of  occupaney rights , 
Qur courts of yustice are changıng the: Mitakshara lav by 
enablıng the father s creditors to seize and) cell the family 
property, and to deprive the family of its hercditary source 
of martenance. 


CHAPTER H 


DEFINITI0ONS 
ORIGINAL TEXTS 


ti fay qı yu? ün fafiremE”i 
qərəyanuaaq ərayərməlayə 11 ak çol 


1 But the sağısda relationship ceases in the seventh degree (from the 
father and the mother), saerd/iodaZa yelationship, hovyever, ceases if the descent 
and the name are unknovn —Manu, v, 60 


“Ri üfvuzen qişağ om? fafiraa i 
vərəiyayıracıq fəravi armed mai 
ərvərrəfi, era xr eve üzeri 

fereTexTva yera vər 1 


2 But the sağında relatıonship: ceases in the seventh degree the 
sguauodaza relationship, hoveever, ceases aftei the fourteenth , according 
to some, ıt exists if the descent and the name are remembered the vvord 
gotra as declared to comprise these, (: €, Sapındas and Samönodakas )— 
Vrihat-Manu cited in the Mitakshara, 2, s,6 


Legislattot 
to protec 
debtors 
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sı nfusrev, frame, fra eni de? Tac vel, 
şədflaydar, vam vffaraeraTem, efvay mai 
fsəraTaTeT, qyvae vryaf 1 qeyd xum vrif 
vafar qftraymera ye şəy vreTeTİçet srd? sf ar 

vü sari? vrerr il 
“TavTava —Turqaraq, 1 


Sapında 1 The p"tern"l gresf-grandfather, the paternal gr andfather, the father, 
the man himself, his brothers of the vvhole blood, his son ind. son"s son and 
son”s son”s son by vomnn of the same tribe: all these participating in ündivided 
daya or he nitage, Are pronounced sağııedas Those v”ho participate in divided 
daya or heritage, are called sa/Za7yas Male issue of the bödy bemg left, the 
property must go to them on farlıre of saö7əzdas, the salsiyas, (and) in 

Sukulya therr default, the preceptor, a pupil, or the prtest, (and) in default of these, the 
king: shall tike (the property),— 

Baudhayann erted in the Dayabhaga, xi, i, 37 
ÜThe author of the Dayabhagı takes the vrord “daya” in the text, to 


aya accor- men 2anda or funeral oblation See D B, xı, 381 


ing: to Dayas : R 
bhaga yi arar vrət smaT” firq, fay: ye 8) 


“yü: varərüsİ vq dvvuri il 
vyərar, qvayıq xq-yer qar ve darı 
vari vyer, srrqvmame r, fireq vq ar 
“Ç—c (ece) 


4 To three must libatıons of vater be made, to three must 2:44 or obİsn 


To vhom tions: of food be presented , the fourth is the giver of these offerings , the fifth 
of vyater has no concern vith them VVhoever is the unremote from (among) sasında, 
and oblan his property becomes hıs After him the sa2z2ya is the herr, then the preceptor 
made or a pupil —Manu ix, 186-187 


The third line in the above extract from Manu has been translated by 
Colebrooke"s Colebrooke, thus “To the nearest sağısda, the inheritance next belongs”" 
translation Tüe hteral rendering is given for the purpose of shov.ing the pecultar vrord- 


of the 
above, ing of the İlne, such as requtres grammatıcal explanatıon) 


xI fa an df veri ferqv sşadqı 
vearufi”aı araTq vefveşi xüvən) 
vüfiref) rasaflır yarad dvəTİ:i 
vaşaq oyvrq et” "mşar feyarerar il 
“TSTYAT, It LSİXRİ 
Selection of ş Let. a man, vho has finished his studentship of the Vedas or sacred 
bride and İiterature, espouse an auspicious vvoman vvho is not defiled by connection 


the prohıbı- 
ted degree yiith another man, is agreçable, 9zos-sağısıda, younger in age and shorter in 
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stature, free from dıssase, İs born from a different şöfra and /raoars, and fs 
beyond 1Re YİfLA and t5a seventh, from ihe möether and. from tac father (resğectioely),) 
“-Yaynavalkya, I, $2-33. 

İThese tvvo Slokas are in that part of Yalnavalkya"s İnstitutes, vrhere 
the subyeet of marrıage is dealt yvith The Mitakshara vyhich is a running 
commentary on the İnstitutes, explalins the term non-sağı?iis İn the above text 
ın the follovİng passage,—) 


(1 Tefo —varı ur: fra dü) ex: um oftarm x ufireym vefvesT 
eyra ı afişa vi va müd q ayağı vaferi ay yaaq freyrÖvravarə Tər 
far ev qtay uv fyayraıfefkofe Toya q vücısvaraamar,ı 
ve eramğıraraTadır ri qar vrareefeforefii sTeyyrler 1 era virşrr 
qərari qarmcrasarımqTa, 1 qam fryaafoyaaq Tə firefe iar vas 

mn 
vv varı varmöcrcərrara" 1 vq: qyvTaTreü qcevvir qarğcrcar , 
uv qanüucarmal 1 vq va xa qfvaymar, qx aa qTeTq, vermə aT 
uanmöcasarzanı afaq 

saa” srarae rara “qare rar ri” afüağ q faduq” 
qafa”vq faq caq, xİş ax “yuvarv qat xq)” geviy 
fvasəd vena, vas ufüuğ q və fiyeəvət mifeq x “qvv” 
səl aa vəq vafad”ı . 

arı qe rmücrayavağa qra eri “xrarr fe x vz” 
varlanır “xəriq siqara” qiq vi “q vur faiz nər 
“ülvanan” quraraq ıq i aa məfefəs fiy —“vaa, ezüfii 
“üc süf zasfifar ayar, xframyənaTə fuya saq rqafiycıfı mas.” 
xf qo qarayara qfeqemyərran, 1 fyalur-gftaereağər qra? "mq 
qarı rqaqqarıfaq q qrfüaz vana qıranı efe- 
tq variqı qq qarraqsırar. vfkeyar era vcərcqamlzr. 
urarrağı qfüusT sar sif qın saya, i 

6 Non-sapındam —She vhose 2:42 : c , body, is the same :? €, one, 
is sağında , one v/ho is not sağında is non-sağında Sapıinda relattonship: arises 
from connection vvith part: of one body accordinglİy, a son”s sağında rela- 
tionship vvith the father  arises by reason of connection vvith parts of the 
father"s body , sımılarly (Sapında relatıonship) also vith the paternal grand- 
father and the like (arises) by reason of connection  vith: parts of his: body 
through the father , sımilarly vyith the mother, by re3son of connection yith 
parts of the mother”s body , İikevyise, vrith the maternal grandfather and the 
rest, through the mother , sımılarliy, also vith the mother"s sıster, the maternal 
unzİç and the like, by reason of  connection vith one body , so also vvith 
the paternal uncle, the father"s sıster and the like, similarly (arises the 
sağında relationship" of the husband vith the (/ə/z:) lav fully vedded vife, 

H Lin 


Sağında, hovr 
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by reason of (they together) formıng one body (: ce, one person, hence the 
vvife is called half the body of the husband): similarly also (arises the 
sağında yelhtionsbip) of the vyives of brothers (vvith: each: other), by reason of 
(the vvives) forming one body: reciprocally vvith: those (7 e,, their husbanda) 
formed from one body (of their father) thus vrherever the term sağında 1s 
used, there qireetly or mediately conneetion ivith parts of one body is to bo 
understood 

(lt is oblected), if it be so, then the text, namely,—”Ohituary pollution 
for ten days is ordaıned among) sağışdas”—vould yvithout: distinction appiy 
also to the maternal grandfather and the İke (cognates) (The ansvver ıs), 
that vvould have been the case, had there not bcen special provision (by vvay 
of exception) such as,—”İn the case of married vvomen pollution is observed 
by others (not by their paternal relations )” Hence vvhere there is no spectal 
text relatıng to the sa/zə:das, there the (general) ordinance, namely, “Obituary 
polintron for ten days, öcc ,” remains (as the once to be applıed), 

Sapında relatronship, hövrever, must be explained as arising by connection 
vvith ports öf one body, by reason of the (Sruti) revelation, namely,—“One"s 
ov”n self (ın the shape of son) is born from onefs ovvn self (in the shape of 
father), öcc” , hikevyise, also by reason of another revelation, namely, “Thou 
art (thyself) born as offsprıng” , and by reqson of the text of A”pastamba, 
namely,—“That one"s ovn self is börn as son, is visible by perceptlon", 
likevvise, by reason of the connection vvith Cparticular) parts ofthe father"s and 
the mother"s bodies being establıshed in the Garbha-Upanıshad (Upanıshad 
dealıng vith: child in the vvomb), this,—”This: body is composcd) of six 
constituent-, three (are derived) from father, (and) three from mother, 
bone, nerve and marrovv from father, (and) skin, müscle and blood from 
mother” But if sağısda velationship vere by connection through 222244 
the sensc of oblatıons presented to deceased ancestors, then there vvould be 
no sapərnda relatıonship: vvith the mother"s İine of ancestors, and also vrith the 
brother and his son and the like , and if that meanıng of the vvord: saz əzd”a 
vvere accepted as tradıittonal, upon the assumptton that the vhole vvörd. (irres- 
pective of its component parts) has the povver of expressing that meanıng 
(by tradisonal usage), then, the povver of the sever"l constituent parts (of 
this vvord s4-/2::4a ,namely sa and /z9zda) to express their respective apparent 
meanıngs v ould have to be reyected İt vvifl be stated (hereinafter) hovv 
sağında relatıonship by mediate  connection vvith the parts of one body 
(has been cuürtailed and so it) vvould not include those that are not intended 

LVThe sentence in the above passage of the Muıtakshara, relating to 
the sağə9da yelationship of hüusband and vvife has been erroneously translated 
by VVest and Buhler in therr Digest of Hindu Lavip 13, 4th Edition, thus,— 

“So also the vvife and the husband (are sağzsıdız relations to each other), 
because they produce one body (the son)” 

TThe sentence has similarly been verongiy rendered in the Tagore Lav 
Lectures of 188o, p 4z7o, znd Ed , thus,— 
“So vvith the vvife, by reason of her being a common generator of the same 


body (the son)” 
These learned vvriters misunderstood the meaning of the Sanskrit vvords 
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as vrell as the purport of the senterce According to their” version the 
husband and the vife vould not be sağıyrdaş, until and ünless a son be born 
to them, and consequently they veould not be sağzədas at all to each other, 
should they be destitute of issue , vhereas they do become each other”s 
sağında from the moment of their marriage ) 


ol vafvaşıq xax, qamrÖCıxreaıq r qTeTaq varçaT aT aTasTTa, 

arədə qəler morrmrfayyərme? qet rzeftarfamayaaa sTe— 
veyarsay”e 1” vmye feeyerera i 

eee: qeri vşəryf” fiq: fiq ven oxı” rfnul 
fraa sü Tul vaar ufqaymağlyaamaırn. qəhər na sTəTisfo 
frveyy vşərrfevrəzafiyafaynıa 1 ar v ferman vz aftaşT yamaaq 
NZ vTenT v qün, qerraayiy xa qarradıqaaa qulaq, xraq, üyd, 
efer qəhər sfrərifiyq il qe sTaroaros afevafiraraneryimqıma? mq. 
yayafirəfi rq qayda? i üz fryvaroın qferarifirinrəra 1 
uraqayuamaafı qi fiya eədifiy r ar “frəhirrrarnaTayatt. 
frak, r fRarç srTyaaamaş ay adıysırara ” 

vafir af Taq “qi ft a “ren fiya at” fe i 
“staçflu ura vşrelaz vq feqin” SİS: q üölafgər, ao TİfFasT$ s 
yə qrarmaTa fufq qələrafərəfatıs, i 

ÜTT üqrərərrəfl) zesaq i fxətraliğ q fa”) are vz — 
“qala-əqraqs qaşıqlar vəyə 1 varfreşn, qaya fossermav a) 
faq” n mer ameərinn vrərraT 1 qarlar firrərra Taq 
vüiq "ref 1 vuxşrar, qərəərreflariq ferarq efiy srra 2 varftegi, 
uftazr: fr, verillər: i yyaxlyyamı”yayarcd avar" 1 “fragresaTavl 
faş” fayevda vrftazififa ti 

7, VVhile explaınıng the term nonh-sağzozda the: sağıada  relationslip is 
stated to be directİy or mediately through conneetion vrith: önc body , but 
that relatıonship of all persons may, in one viy ör other, bc triced” vith: all 
other persons ın this vvorld of eternil transmigrations of the soul vyith” its 


mınute body, and sot vrould inclüde  persons thit are not intended to 
be included , hehce it is ordamed-—- 

“and is beyond t/e: fifth and the seventh, from the möthar and from  t)e faiher 
(rzsğect:vely).” 

The purpött İs, that sağında relatıonship ceases beyond the fifth from the 
mother, : € , ın the mothet”ə İlne, ahd beyond the seventh from the father, ? £ , 
in the father s line , hence although the vrord sağıxzalr by itk etymological import 
applies to all relations, yet it is tcstricted in its significatron İike thc vvord. 22/. 
haya (the derivative: meaning: of vhich is “grovving in the müd,” büt vrhich by 


Computatioh 
of degrees 


Difference of 
opinion as to 
the prohibi- 
ted degrees 

for marriage 
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usage means a İotus, bemg a spectes öf its primary import), $zc , accordingiy the 
sıx (ascendants) beginning: vvith the father ire sağındaş, as also the six (descen- 
dants) beginning vyith the sön, the man himself bemg the seventh, also in 
the case of divergence of the line, the counting shall be made until the seventh 
ın descent (is reached) including him  : e, ancestor vithin six degrees of 
ascent), from vvhom the line diverges (ic , a collateal vithin the: sixth degree 
of descent, from an ancestor vvithin the sixth: degree in ascent, is seventh), 
in this mode is the cömpütation (of degrees) to be made  everyvyhere (: €, in 
all texts relatıng to degtees such: as three, five or fourteen degrees) 
Aceordingiy, it is to be ünderstood that the fifth from the mother is she vrho is 
(the fifth) in the line of descent from (any ancestor of the mother, up to) the 
fifth ancestor (and counting her and such: ancestor, each as one degree)— 
ın the compütatıon—beginning. vith the mother (and cöunting her as one 
degree).—of the mother"s father, putern"l grandfather, ind the like: similarly, 
the seventh from the father ıs ehe veho is (the seventh) in the hine of: descent 
from (any ancestor up to) the sevunth ancestor (and counting her and such 
ancestor, each as onc degreel,)-—ın the computation—beginning: vüth the father 
(arid countıng him as one  degree,—of the father"s father, and the like 
Accordingiy (it is sard)—”ln marriage, tuvo sisters, a sister and. a brother, and 
a fraternal ntece and 3 paternal uüncle, are taken to be tvvo branches by reason 
of the descent of the tvvo from) common ancevtor (from vyhom computatton of 
the degrees is to be made among their descendints)” 

As for vihat is said by Vasisth a, nimcly —“May mürry the fifth and the 
seventh from the mother and the father respectively, "—and by Paithlnası, 
namely -—“Beyond the third from the mother ind the fifth fron the father/”— 
these should be taken to intend the prohibitton of the ncarer degrees indicated 
therein, and not to allovr the esponsal of the nc irer degrces expressed in them 
thus is the conflict betyyeen all the Smritis avorded 

This agar should be understood to be applıcable to those of the same 
caste But there is a different rule vyhen the caste is: different, thus Sankha 
ordaıns—“İf there be many sprung from one (but) of separate sol, (or) of 
sgeparate birth , they are, of one 2:/44a (but) of separate impürity, and the 
ında exists.in ihree,”—"Sprung from: one" means, s5prung from the same 
Brahmana or the İlike father , “of separate soil)) means, born of vvives 
belonging to different castes , “of separate birth", means, born of different 
vrives belonging” to the same daste, “they are of one £öxda” £ € , sağında, "but of 
separate tmpurity,)—the separate mmpurity vüll be oxplarned in the  Chapter 
on İmpurity , “the 2/rrd: exists in three) means, sağıətda relatronship: extends 
to three degrees only,” 


el) fire fsa qərartrsfv uüerçe” rem qv aTüTcT İM xeyre: 
fertira—  sürart qfrayrq qdəf qey gər vaar —sfir qqəra, sirqa 
RET vərq ve quru 

” v afyaı”q veyrafaTamıfaam, xü q gəryamsıəsafı, srd 


Mru vd un vedrəfata farqifvn xf vel qerireaqəq xfq — 
TeaTquri ervuranıı? 1 
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8 But the father (of a person) is a common parent of other sons (by q 
different vife), büt the mother is not so fof other sons by another husband), 
consequent"y by reason of her propinquity being greater (than that of the 
father), ıt is fit, that the mother alone should take the estate in the first 
instance comformably vrith the text (of Manu)—" //Zəever ez (Ae üunremofe front 
(axıong) sağında, hiş öroğevty becomes his”: (Text No 4) 

Nor ıs propinqulty the principle for determining the order of: succession 
among only the sa) "s4/z: (technically so called, in texte Nos, rand 2, n imely, 
relations vvithin seven degrees), büt it is, also (the principlc: for: detormining 
the order) among the Szverdrodağas and the like , for, it appe irs from this 
very text (of Manu) that vyhen successton is predieated of a body of person, 
vyithout any distinction, then propinqnity alonc is the principle: for: determin- 
ng the order of succession (among the individuals composing the body),— 
Mit , 2, 3), 34 

g TThe above text of Manu, does, according to the Mitkkshar) mean,— 
"To the nenrest relatıon, the inheritance next belong3//—but its vording 
İteraliy means,—”VVhoever is the unremote from (among) sağzərda, his: pro- 
perty becomes his ”— This: pecultar vvording: requrres, grammatıc il explana- 
tron, and accordingİy the tvvo commentators of the Mitaksharı have made 
the folloving verbal comments on it —) 


“ü qftuyre, rac" gfüfyer “a” əfüaçəfafea “ra qı” qfaaz 
efafeses “xə xü”) fry3yeora ) 


“Vyhoever İs the unremote” z s, nesrest “İrom (umong? the "ğünda has" 
t €, the nearest: sa/vızda”s, “property becomes his” ? e, the ne"rest: sağzırda”s 
“property ”—Visvesvara Bhatta 


“qfverra fr yuta İfa veri” vədi sum, üfeşer 
“fiçrerti” efafqe, "xar? qftazer “xe qam” üftezefri”eaar “ya 
vöz” qanlı arasız i 


The ablatıve case ın the vvord “from (among) the sağzızdı,” iş used in: the 
gehitive  sense, agrecably to (the aphorism of: Pinini: the celebrated gTaan- 
marıan) AMA Be, accordingiy, the meaning is,—”vrhoever is: ün- 
remote,” : £ , nearest “of the sağzənia, his)” £ e, the: sağöındı”s “property 
becomes hıs/” ee , the hnearest-of-the-sa2zə:4a”: “property ”— 

Bülambhatta 

ÜYhese are merely grammatıcal comments, but the rule intended to be 
İaıd dovrn is vhat İs cleariy expressed in Colebrooke”s lücid translation of 
the text, gıven above The context of the MitaksharA, in vyhich the above 
text of Manu ıs cıted, shoves beyond the shadov of a doubt that the vrord 
sağında ın that text is taken by the author of the Mitakshara ın its: etymolo- 
gical: sense of any relation near or distant, as explarned by himself (sxzö.a 
p Si) and that the rule applıes to heirs of all: descriptions: vyhether  sağırdar 
technıcally so called, or sa/ıdızodalas, or saçotras or öandühuüs Hence the 
suggestion made by some vriter that Visvesvata Bhatta and Bülambhata 
mean to indicate by those comments that tivo persons must be sağın o/ 
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each olÖer in order that they may inherit from each: other,—is not only 
fancıful but sıimply absurd, being: founded, as: it: is, upon the erroneous 
assumption that one man can be sapzızdz of another man vrho iə not sağında 
to hımself, vehich: again is: büsed upon another absurd assumption that the 
safırda relationship of females for the purpose of marriage is: applıcable to 
therr brothers, for vyhich there is absolutely no authority İ 

əl fra mz vəqt qü, "Tam YOsql 

10 VVhere the paternal ancestors are vvorshipped, there the maternal 
ançestors also should certainly be vvorshipped 


şi rarir-naTe” qfüver, vfeliferam 1 qyrreraq ) 


11: Bit these vhose property is uündivided, are pronounced: sağzızdızı — 
Brahma-Purana 


İR vax” qaq — axmaq qafünzaruTaTq r-qaraıe- 
vefafaefersafer r sreayerq fr xfafayfirdafar ii sirqa”, firz 
Cenn”—fq cayazayamıra, 9)-fafefin,, ray fresiYafir mifi lere: 
vi (asr ?) qeft xafq”ı ” 

sTaTTaaT€ avı” —sfaq frafefirra svafyamaçre era, 
uTeğxararTar, faaşirrəfi safir i aş ül xmaqaaveqar" Qvurrr i 
.TŞİRTTİ qiqma qTq qaq ət qüfvezfrəfa 1 qıraryayarquq, Rə 
feqvameqəfraə? ayayvayar, feersflağ qreqaqvurar xufter? xu 
qaxar çu qfirTeerar?” qqavuzarar” sfirarc il era a, vic 
qatı, fir, aşı fasi maa əvf xşaırıaqıyc” 


"rca" qarı 
fərdafiaf) q afixefroa faarey oq quraraq ryaqııqaqa: mevrfa 
vacararafqaq eva oynama vrm q ve adan svav) 


13 Sumuntu—cited —ın the Sambandha“viveka says, — 

“Of Brahmanas" vhose 222442 (ze , Oblation in the form of ball of: rice) and 
stadha (te , food-offering” to: the esnes of deceased ancestors) are common" 
the status of sağcaz-şhip ceases after the tenth (degree) , heritable right by 
sağındarəship: ecases after the seventh degree and (sağəz: £a-ship for) offering 
ğanda (te , Oblatton of food in the exequral rites of a deceased person) ceases 
after the third degree if, othorvvise, there bu cessation of  offering of the 
ğənda, and of performance of thc purifying exequral rites, that vv ould be equal 
to the murder of a Brühmana 


Sulapni explaıns the meaning of this (text thus)— 

(If a deceased person”s) three paternal ancestors vız, the father, the 
paternal grandfather and the paternal greategrandfather be alıve, then the three 
remoter paternal ancestor- vız , the greategreategrandfather and his father and 
paternal grandfather become, by reason of thetr bemng Godə in the g?44)724 
çeremony of the Anceətor-vorship, partakers of the (three) £öxdar in the 
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yafğındl-karana tvüddha cetemony of the deceased , and the three (remoter) 
anecestors after them up to the nınth degree become partalers of the /z2z or 
remnants of the 224 oblatıons , and thus the person performing the Sriddha 
becomes the tenth, and hence sağı? relationship: cesses after the tenth 
degree İt should be understood that the term—“Aafter the tenth degree" is 
illustratıve, therefore vvhen (the tvvo patern il ancestors vi/ ) the father and the 
paternal grandfather are alİve the sağzında relatlonship extends to size degrees, 
and vhen the father (alone) is alive it extends tö”eeylZ degrees Fo the estate 
of a person destitute of male issue the heritable right by sazn4as2/2 extends 
to seven degrees in default of ne"rer relations , counting from the: first herr, his 
son)s son is the third (in degree) and after him there is: cessation of exequial 
Syaddha ceremony “Othervvise £ze” means, if a person inherifing. the cstate 
of a sonless deceased relation do not perform his s)a £//Z2a and the like exequrnl 
ceremontes, he becomes güilty of mürdering a Bilhmanaı This is the 
meaning, 

Cited in the chapter on mörrİ3ge in the 3rd book of Nirniya-Sindhu Alaso 
çıted by Raghunandana ın his Suddhi-Tattiva 


So. 2-GENERAL TERMS3 

Da”ya —There ıs a difference betiveen the fuvo schools 
vvith respect to the meaning of the term: a/ğya  According 
to the Mıtakshara, it is: defined thus —”The term 42ya 
signiftes that vvealth ivhich become- the: property of: another, 
solely by reason of his relationship to the over”, 
Yimutavahana, hovvever, says that the vvord aya by deriva- 
tlon means gift, büt: in the Lav) of İnheritance “The term 
döya is by usage employed to signify evealth: in vvhieh pro- 
prietary rıght dependent on relation to the former over, 
arises oz: £2e exiöcfton of his ozvnershib by dcath natural or 
civil (such as degradatıon, renuncfatıon of svorldiy obyecets, 
and retirement to a holy place for religious: purpose) 

This difference in the definition of the term 4/tya arises 
in consequence of the Mıtakshara doctrıne of the right by 
birth, of male ıssue m the property of the father and other 
paternal male ancestors ın the male line The Dayabhaga 
repudiates that doctrıne “The Mitakshara therefore adds that 
düya is of tvvo sorts, namely, a-ğ?a2z6andlza or unobstructed, 
and sa-öyatiğandla or obstructed According to the Daya- 
bhaga, aya is alvays oösfruefed, masmüch as the right does 
not accrue during: the: İlfe-time of the prevrous ovyner in any 
case, 

Having regard to the definition of the term 4294, as 
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given in the Mitakshara, it cannot he rendered into 2a”/Zaga 
vihich: signiftes only vyhat is called oğs//xetef düya, and 
cannot İnclude the zoösi”rucfed daya or the congenital 
coparcenary of the male issue , for zevio es£ /6£7e6 vİvenfis 
(Gə.No onc İs the heir of a İlving person). 

Partıtıon —According to the Mitakshara,—“Partitlon 
is thc adiustment into specifted portlons, of divers rights (of 
the coparceners) vvhich (divers: rights) extend : to the vrhole 
estate” According to the Dayabhaga,—“Partition is the 
manıifesting ör making knovvn, by the casting of 1ots or 
othervvise, the  proprietary right (of cach coparcener), vyhich 
had arsen in the land and movcables, but vəhleh extended 
only to a fractıonal portlon of the same, that vvas prevlousiy 
unaseertained, and vvas ünfit for exclusive dealing by reason of 
therc bemg no evidence of any ground of discrimination ” 

Accordıng to the Mitakshara, the right of cach coparcen- 
er extend. to the vvhole propetty , but: according. to the 
Dayablhaga, it extends to a fractional portion only, or to that 
portion only vhieh on: partıtion is: allotted to him , or, in 
other vvords, coparcener- take as 76z/Z /enans under the 
Mitakshara, but as /eyazis 1 commton under the Dayabhaga. 

Gotra —The go/ra of a, person is the name of the sage 
(7 2)/z) from vvhom he or his agnate is supposed to have 
de-cended in the main line The later Brahmana vriters 
say that properly speakıng Biahmanas alone belong to 
some gof,?a or other, as bemg  descended from the zs/2 
vvho is the founder of the gore or family , but the three 
mferior: tribes have no go/rze of their ovn, their: gora 
be:ng that of their Gürü (preceptor of the Vedas) or prtest, 
But this theory seems to be opposed to admıtted facts, 
For Visvamıtra, vvho vvas a Kshatriya by, birth, and 
Vasishtha vho  vvas nöt a pure Brahmana by birth, are 
admrttediy founders of go/ras or ancestors of many founders 


of gotryas 
Thus a text of Smrıtı cıted by Raghunandana says :— 
əra af ve gzrəfi faraifsarfar düyar, 1 
afiry-FYquTaqITI-qər) dxarıfa: 


vext qrarverifa arfər dafa ard il 
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VVhich means,—“The sages— /amadagni, Bharadvağa, Visva- 
mitra, Atri, Gotama, Vasishtha, Kasyapa, and Agastya— 
vrere progenitors of gofras " those that vvere descendant: qf 
these, are knovvn to be the goz7as or founders of gozzras,” 

The fact that persons of different castes have the same 
zotras, rather proves that the caste system İtself is a later 
institutlon or classificatton based upon occupations and 
qualıfications,—a theory supported by many Sanskrit svorks 
Of authority, 

Sagotras —Tevo person. arc sagofra, or of the same 
family, if both of them are descended in the male line from 
the 77:27 or sage, after vyhose name the yo//iz or: family is 
called, hovvever distant cither of them may be from the 
common ancestor Every Hındu knovvs the goz, to vyhich 
he belongs. 

Pravara —The svord cannot be İogically  defined as 
it vvill violate the fundamental rules of definitton İt can 
be best descrıbed as follovvs —The principal sages of a gö/zz 
or race by vhom that race or its branch is distmgüished 
from other xoZras or the rest of the samc go/re are called 
Pravaras, For instance in thc //z:7d79/2/7/a gofia there arc 
threc 2/aza?as, namcly, /zrvezuzzira, Merichi and Xausiğa 
Of evhom Vıisvyamitra 19 the founde: of the go/rez, vhich 
1s dıstınguished from other: yoZras by having for its 2”67a7as 
the sages /7az/c2z and Aazrsiğa 

AlI persons have not only a gözre but also a 27aza7a, 
The number of /zs2:5 included in ö?azaza are usully threc 
but never exceeds fivc, Thc term ıs used mn the Dayabhaga, 
but not ın the Miıtakshara, Raghunandana cites the explana- 
tion given by Madhava-Acharyya of the term 27azaza, thus, 

“axa er xa-alam” ai afir-mv,, ye arqaered, 1 
vrhich mean: “Madhava-Acharyya says, that 2ravazra is the 
group of sages distingüishing the sage vyho is the  founder of 
a gotyra” It seems that tuvo different gozres may have the 
same name, and they are distinguished from each other by 
their örazazas, vvhıch term may also mean the most distin- 


guished members of a goZ”o, 
The Samana-Pravaras —are descendants in th male lınc 


of the threc paternal ancestors of the founder of a yo/rz 
H L ra 
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Sub.Sec 1-SAPINDA 
Sapinda.--The term” sağzızda means once of 1/z same 


2önda, The vyord 2222dz is used in various senses , it signifies 
thiekness, mass, cörridor of a hotise, a ball, food, body vyhich 
İs but assımilated food , and food for departed ancestors, such 
as a ball composed of rice, 6zc, presented to the )azres: of 
ancestors at the Sraddha ceremony. 

İn the Hindu lav books the: term has becn used in tvvo 
different senses . in the once sense, it means a relation connect- 
ed through the same bədy , and m the other, it mcans a, rela- 
tion connceted through funeral oblatıons of food, 

According to the Mitakshara.—ln the Mitakshara the 
term 5aözəda is used m the sense of, one o/  Z2e same odiy, 
z £, a blood relation İn this: litcral sense the term vvould 
ınclude all relations hovvever distant, But this derivative 
denotatıon of the teim, is cürtarled by: technical İlmitatıons , 
and so it includes relations vvitlim the seventh degrec accord- 
ing: to the Hindu möde of computatıon Then agam therc 18 
this: furthci restriction: that: this: term, vyhen used: vvithout 
qualıfication, signifies agnatıc relations only, ze , the relations 
of the same (Zolra, the: relations of: a diffcicnt: Cəzrza, belng 
included nude: the term öaxa/2ə in the Mitak-hara, (6) 

According to the Mitak-hara, thereforc, the sapzaaıır of 
a person are, his six: mile: descendant: in the male İme, six 
malce a-cendants ın the male line, and six: male descendantə mn 
the collateral male line of cach of the six: male: ascendants,— 
altogcther forty-cıght relations (2) 

The lavfully evedded vvives of these: relations as, vell as 
of the person himself are: his sağzyzdas, The: sacramcnt of 
marriagc eflects plysical unity of hüsband and vife. (c) 

As regard. the Sapında relatıonship: of: females  vith 
males, for the purpose of marrtage, it extends to different 
degrecs on the patemal and the matemal side. of the males, 
according to most of tic sages, The sages agam are not 


(a) Text No 2cıted in Mit, ?, s, 6 
(2) See table infra p 97 
(c) Text No 6), D B) 4, 2, 4 
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agrced as to the number of degrces, to vvhich the: Sapında  re- 
latıonship of females extends accordng: to different: sages, 
the number of degrees s cither $ or ? or 6 on the paternal 
side, and respectively 6 ör ş or 4 on the maternal side, of the 
brıdegroom vvhich constitutes females xvithin those degrees, his 
sağındlas for the purpose of mairiage, and thercfore prohibited, 

İt should be spectally noticed that this: connubial: sağz)z6/z 
relattonship is one betivcen males and females only İt: docs 
not affect the saöz,24?z  relationship: betivecn males There is 
absolutely no  authority for its application to males But an 
oğəter dücfüum is expressed mn tivo casos, (67) vvhich seems to be 
based on the suggestion made by a, vvriter as to the intention 
of the tivo commcntators of the Mitakshara, mn the passages 
(£) explaınıng Manu”. text The Prıvy Council, (7) hovvever, 
has extended this sağzızaz relationship: to 2a442246 This 
vill: be: considered vvhile dealinxg vvith the: term: 2eyza/Zz and 
vrhile: discussing: the: above Piivy: Council ca-c 


Computatıon of degi ees —The T1lindu mode of: com- 
putatıon of degiecs is the samc as that adopted by the Canon- 
istə and is dificicnt from the H aglish or Civillan: mode vvhich 
ıs adopted m) thc Sucecssion Act, Sections 20 and 22, and 
according to vhich onc is to exclude the 27620::2/9, and count 
as one degrec cach ancestor and each descendant İincal or colla- 
teral, dovn to the relation: vvhose degices of: distance from 
thc 27o2o5:7:s onc is computing According to the Hindu 
or Canonist mode vhich is also called the classificatory mode 
onc is to coünt the 27 :660ə//z49 as one degice, and then count 
his as many: ancestors as, vill make up the given number, 
taking each ancestor as one degree, and then count as many 
descendants of the 2)02os:/z5 himself, and: of each of the 
said ancestors, as together vith the 2702os2/4 or that 
ancestor respectively, vvill make: up the given nümber The 
above enumeratıon of the male sağzırağıs according: to the 
Mıttakshara, afford. an instance of relations vithin: seve 


(4) Umaid ə Udoy 3C rg 4 C L R,4oo Babu Lal z Nanka zə C 330. 

(e) lext No g, p 8s Supra 

( £) Ramrhantra v Vinayak, 4 1:A 200 42 C 484 20 C L ) s?3 18 
C, VV N risq əs ,C zgo 2? MİL lg TON L.R riz i6Bon L R 
663 12A L ) rəği, 
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degrees , and the enumeratıon given belovv, of the first class 
Daüyabhaga sağzərddıs, iə an instance of relations vithin four 
degrees, 

İn this: connection, the Madras decision (Z) mn vhich it 
has been held that a person”. maternal garndfathers brother s 
daughter s daughter is beyond five degree: and therefore 
eligible for marriagc according: to the Mitakshark İt: is diffi- 
cult to understand hov she could be held to be beyond five 
degrces except according to the English mode of compütatıon 
of degrees “The Hindu yadge vvho vas a party to that deci- 
sıon appears to have been “a: lavyer  vithout: Sanskrit”, 
othervvise the error Vvould not have crcpt mto the yüdgment, 

Sapındas accordıng to the Dayabhiga —The above 
definition of: sağzzdla is: not: altogether: lost sight of, in the 
Dayabhaga But the author of) that trcatise explamn- it to 
relate to marriage, mouining, See , and not to inheritance For 
the purposc of inheritance, he: takes the vvord: sağezzafz in the 
scnsc of onc connected thiough the same funeral oblatıon, 

According: to the Dayabhaga as ünderstood by the Full 
Bench in the: casc of (Yv? r (Yoğınd: Sala Mandhil (/) the 
term sağzərda include- thrce classes of iclations, 

The /Z/əZ cr: include- those relations of: a person, vith 
vhom that person, vvhen deccased, and: aftei the: sağzoza- 
karana ceremnony, partake- of: undivided” oblatıon “They 
are his three male descendants in the malc linc, three male 
ascendants in the male line, and thice: male descendants in 
the male lıne of cach of the three male ascendants or m 
other vvords, the son, grandson and great-grandson , the 
father, grandfather and great-grandfather , the brother, 
brother ”- son and brother grandson , the: paternal uncİc, his 
son and grandson , as vvell as the paternal granduncle, his son 
and grandson ,—altogether fiftcen relations The İavfully 
vvedded vvives: of: these: rolations as: vvell as of the person 
himself are his: sağzədas, m this: sense, İt: is vvorthy of 
remark that the İliındus İtving. in yomt: families could. not 
conccive an idea of heaven vithout: gomt family, the first class 


(g) Venkata v Subhadra, 7 M s48 
(25BL Kis 133V R.F Buş9 
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"sağindas are in fact the members of the yomt family, associated 
together ın heaven after death (:) 

The second c/lass comprises those relations of a person, 
that present oblatıons partıcıpated m by that person, vvhen 
deccased, but do not partake of undivided oblatıons vvith: him 
They are the grandsons by daughter, of the person hımself, 
Of his three paternal ancestors, as vvell as of the son and. the 
grandson of the person himself and his threc paternal ancc-- 
tors—altogether tvvelve relatıons (7) 

The /2zrd) cfass comprehends the thicec: maternal grand- 
sires, to vvhom the deceased vvas bound to offer oblatıons, and 
those relations that present oblatıons to them “They arc thc 
three matcrnal grandfathers, threc male de-cendants of each of 
them, and the grandsons by daughter of the three grandsıircs, 
and of tuvo male descendants of each of the three grandsıires,— 
altogether teventy-one relations: (2) 

The list of relations fallıng under cach class menttoned 
above, can bc casıly dravn, if the follox tug propositions be 

connection ivith: the Sada 
(q) A person is böünd to offci funcsal 


borne mınd mn Ta,sana 
ceremony, namely 
cakes to his three immediate sagyoZ? a ancestor. male as vell 
as female, and to his thiee immediate maternal male grand- 
sires, (2) A person after his death, and after the sağz)z47- 
ğarana ceremony partakes of undivided: oblations vith: his 


three szgo/ra male ancestors vvith vvhom he is united” by that 


ın 


ceremony. The sağzədlas of a person are (according to the 
Full Bench) those relatıons xvith: vyhom he: partakes of un- 
dıvided oblatıons, those vrho offer: oblatıons enşoyed by him, 
those to vvhom he vvas bound to present oblatıons, as vell as 
those vvho offer oblatıons to those to evhom hc vas bound 
to present oblatıons. 

İn connectıon vvith this sübyect it: ought: to be: particular- 
İy borne ın mind that if a person die during: the İlfe-time of 
one or tvvo of his three immediate sagof/a ancestors, then 
his: sağzızdı-karana ceremony vyhich müst be performed vith 


three sagofra ancestors, fs to be performed Öy uniting: him 


(6) See table infra p 96 (7) See table infra p gö (2) bec table inira p: 97 
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vrith: tvvo or one respectively of his paternal anceətors further" 
removed than three degree Thus, most, if not all, of the 
sağnöyas may comc under the first class of saözəadlaş (7) 
Accordıng to all the Sanskrit: commentators, the term 
sabünda ın the sense of connected through funeral oblatıons, 
includes the first class only” of these: also, the threc ances- 
tors and the thrce descendant- in the male İme, only, are 
sağındus in this sense, the rest are not so evcept in a. second- 
ary sense And it is extremely doubtful ivhether the author 
of the Dayabhaga intended to appily the term to all the 
relations of the latter tuvo classes: Srlkitshna the commenta- 
tor of the Dayabhaga and author of the Dayakrama-Sangraha, 


hovvever, refuses to call them sağ27//zs, 

Pormts not placed before the Pull Bench —The exposition of 
Sapında “elationslup according: to the Dayabhaga, set forih above, vvas made by 
(he Full Bench as bemg vhat is logically deducible from: the: general  expressions 
used by the author in the course of his argümehis founded on the döctnne of 
spiritual benefit, vhereby he maintained the: prrticnlar: əyilər: o/ sarccessnion 
of certam re"ations, as aid dövn by him, differing: from the: author of the 
Mitakshara 

There vere hovvever certain difficultes agnınst his gb727zosz £2cə, y, vhich 
stood in the viy of the İogical dedu”tion of the principle o” spiritusl benefit 
from 1he generalıty of the expressions, of vhich (he author vas fully conscious but 
vrhich vere netther argücd at the bar nör considered by the Full Beneh vhile 
enunctatıng vrbat appeared to follov lozically from the anthor”s argüments in 
particular nətancesş, as İegitimate generalısation: vath respect to Sapinda retation. 
ship: The dificülttes are these, — 

1, The oğ/atton theory is founded solely on tvvo texts, one of: Bauadl”yans, 
and the other, of Manu (zz) Baudhayana”s text cannot be construed to süpport the 
theory unless the vord daye means 2:46 "Therc is no authonty in Support of 
this növel meaning sought to be put upon it by İmütav”hana , for, the plain 
natüral meaning of the important pissaga s—” Aİİ these participating in vədzüz- 
ded hersfagc are pronounced :azızdas , those vvho participate in e/zzedzal herilage 
are called s42//2yas,” 

2, The author”: interpretatıon is, —““ AİL these putaking of: srdz6:4e£ 
oblatıons are pronounced tağenıas,  Those vho partake of dıvzded: oölatıons 
are called saöz/yasş” 

Oğlattons may be said to be zz)zdəvded, only on the  occasion of: perfərming 
he sağoıdılarana ceremony on the first lunar anniversary öf the day ofa 
person”s death, vrhen fout 2::das are made, one for the deceased, and three for 
his three paternal andestors, and the 2:46: are mixed up, thereby indicatıng 


() Text No ız 
(02) Text Nus 3 and 4 p 80 supra 
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that the soul of the deceased is to pass from the /9e2a 20/a ör the region for the 
dead (purgatory) to the 2:/7:-/25z or region for the spirits of ancestors or hes en 
But the oblatıons presented vəhile the Parvana Sr Yddhav, the foundatıon ef the 


doctrıne of spiritual benefit, are performed,—are separate and divided and cannot 
be called sessazoided, 


İt is difficilt to understand the meanıng of the term dəv£ded oö/affons, 
vehereby must be understood the /e/z4a-/25as or remnanis of the 2e/zdas r € , vhat 
are attached to the hand vhile mixmg: up the things, of vyhich the 2zəsdas are 
composed, and scraped by the Kusa grass and formed into an offering for the three 
remoter ancestors, There ıs no reason vvhy rhese should be called d2v4e4  oö/a- 
42ons, and vhy the three oblatıons presented to the three nearer ancestors, one 
to each, should be called xezdzəzded oblafıons 


3 Aceording to the text of Manu fər/ oblations are to be presented to three 
ancestors, and not to six , (here cannot be any doubt that Manu provides for the 
offerig: of rndas to the three paternal ancestors only, and not"to the three mater- 
nal ancestors also 


And this is cənsistent vvith the provision that “ the /əziz/2 is the giver of 
these offerings , the /7/72 has no concern virh them,” The terms /oxi?/2 and ///72 
are used relatively to the remotest of the three ancestors Hence it is clear that 
Manu cannot be taken to contemplate the offering of oblatıons by a person to his 
maternal grandfather, great-grandfather and great-great-grandfather , for, that 
person ıs undoubtediy //72 relatively to the remotest əf the three maternal 
ancestors 


4. The Ancestor-vvorship like the vvorship of the Gods, İs performed for the 
benefit of ile vvərshipper and not for the benefit of the ancestors 


s. The doctrine of spiritnal beneh", deriyed from the performance of any 
Sraddha ceremony by a son ər the lke, is conttar) to the doctrine of A7zzəza and 
Adris)da, one of the fundamental principles of the Hindu religion, according: to 
veəhieh a man”s condition of happiness ör mfery depends solely on his ovvn acts 
and omiıssıonsa 


As to otber obyections against tbe doctrine of spiritual: benefit derived from 
oblatıons, see preface to the second editioni?of the Döyatattıya translated by the 
author 


Yimütavöhana vvas vvell avvare of the vveakness of his position, and did 
therefore conclude by sayıng that if the learned are not satisfied vrith his: 2722:z:2/e, 
still the o? das: o/ sezccession maintained by him should be accepted (ə) 


So ıt is the order and nət the 2?z/rc:ğ/e£, vvhich is of higher importance, 
according to the author himself Hence the principle enunciated by the Full 
Bench does not appear to be qustified , but none the less, the 27 c,zciz2/z of 
startual öeseftt bas been follovred by the courts (2/ 


(un) Text No 4, p 80 supra 
(ə) D B, Ch xı, Sec, vi, para 33 (2) See foot.note (7 ) page, so 
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The folloving tables vvill be of some use in understand- 
ing the rağzzza”z and the sa2x2ya velationshİps, 
The first class Dayağ/Zagya sağindas 
GEL. ,—Siə - ET — Bi, 


G FP, —$, —B,. -., 


F, —ö, ——- 8, —— s, 


P —5, — S, — 8. 
The second class Dayağ/aga sabındas. 
s, D-—9, F 


S.- —D5—s, F 8 8 
8-—p b S s İ 
p S S BE. D 
D s s S 8, İ 8, 
. 
Si D 8 9, D 9, 
S, D s, 
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The third çlass /ayaö/aga sağındins 


-D-— ü F, S, ---D— —5,: S .:—1-——8 


The 47:/a/7shaə a sağındiqs 


rəm imməaə 
G,F.s6—8,—8.:3. —.:—5.:—3.. 
NRRDULULƏ 
Sər təmimbəmümünca 
ı — BB, —8, —8,.:—58,0—3,:—8,, 
F 


—8, —S, —S8, .—,.—8, (Ba 


p —S, —8, —S3, —3,,—S,:—3,, 


Sa/vılya 
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cludın 
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o8 SAKULYA İc, Hn, s, $, ss, il 


The first group of SaZz/yav, 
s F, x340—3. 8033 :—5ş 


"F —$ -$ —Ş “3:03 ÖL, 
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c 

l 

İ 

il oğ -$ -—Ş —, —3, “9, 
“$ -9 -—Ş s, —s, —s, 
P 


—$ —$ -—8 —3, —s, —s, ) 
Sub-Sec 1—SAKULYA 

The term sa2z/ya means one belonging to the same 2z/e or 
family, and designate- tuvo groups of heirs: according to the 
Düyabhaga, The first group of saZa/yas of a person com- 
prises the Ath, şth and 6öth male descendants n the male line 
of that person, and of his father, grandfather and great- 
grandfather , and ıt icludes the th, şth and öth paternal 
male ancestors ın the male İmc, and also sıx male descendants 
ın the male line of each of these ancestors , altogether thirty- 
threc relations, The term saZız/ya  therefore includes those 
malc sağzırdıs according: to the: Mitük-hari, that do not fall 
under the first clas. Dayabhüga sağzızdlas as enumerated above, 
The term sz2z//ya is not used m: the Mitkshar) for denoting 
any class of heirs, 

Besides the above mcanıng, the author of the Dayabhüga 
puts upon the term saZı/ya as used mn Manu”: text, (q) another 
sense in vvhich it includes the: group of: heirs: also called 


santanodağaş 
Sub-Sec 111-SAMANODAKA 


The term sa?xaxodağa includes all agnatıc relations: of the 
same Zofra or famıly, vvithin fourteen degrees calculated 
accordıng to the Hindu mode of: compütatıon ş that is to say, 
thirteen male descendants in the male line, thirteen: similar 
ascendants, and thirteen similar: descendants of each of these 
thirteen ascendants, excepting, hovvever, those included under 


“——- ———————————-————— 


(q) Text No q, Svöra p 79 
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the terms sağöıalz and the first group of saZa/ya According 
to some, it comprises all: such sagofras or agnatıc relations 
vhose common descent and name are remembered. The 
meanıng of the term sa?zzozodlüğa is the same as sazofra in the 
Mitakshari but m the Dayabhaga, it is İlmited as mentioned 
above, See Ch. vi, 2os£ 


Sub-Sec iv- BANDHUS 
Bandhu —The term 2a/4/22: 15 used: the Mitğkshara, 


and not m the Dayabhaga, to designatc a class of heird,, and 
accordıng to the Miıtükshara, it means and melüdes, as is al- 
ready said, the 2/z9//a-gofra sağındas or relations belonging 
to a different family. "The meaning of: the term sağzyrala is 
explamed in-the Mitakshara avhile commenting: on the slokas 
of Yamavalkya”. İnstitutes, in vvhich: the: qualifications of 
the damsel to be marricd by a man arc dealt vith İt s 
declared that the intended bride müst, amongət others, be 
non-sağzıda, must not belong to thc samc xyo/rz or 2zavala, 
and must be beyond the fifth and the seventh degree from 
the mother and the father respectively (2) 

Meaning of Sapinda ın Mıtakshara —ln explamıng the 
ternis non-sağzıda, the Mitakshara says, (hat the avord 
sabtnda means one connected through the samc body : e, 
any blood-relatıon hovvever distant, İt ns observed” that 
the husband and thc ?Pazəz or İlavfully vvedded vife become 
sağındlaş to each other in this: sense, becatise a text of) revela- 
tion sayə, that the sacrament of marriage: unite- them “bones 
vvith bones, flesh vith flesh, and skin vith skin”. İt is erro- 
neous to say that they becomc sağzzza/es through their child , 
for, if that “vere so, they should not be sağzızdlzs: before 
childbirth, vvhereas the truc theory is, that they become 
sağindas from the moment of their marriage. 

After giving the above exposition, the Mitakshara says 
that vvherever the vvord sağzərdia is used mn that vork, it 
should be understood ın the sense of a blood-realatıon. (s) 

The Mıtakshari, then goes on to observe that the 
qualıficatıon non-rsağzıza”z applıes to all castes, büt the 


(r) Texts Nos s, 6 6: 7, sura pp 8c-83 
(() Text No 6, suöre pp 81-83 
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qualification of not belonging to the same goörz or £?2a?a 
applıes to the regenerate classes only. 


pərən Sapinda relatıonship for Marriage.—lt is next observed 
ship for that in explaining the vvord non-sağzəa/z it has been said that 
marriage is 


s degrees on 5420nda relattonship: means immediate or mediate connection 
səyə 3“ through sa me body, but as such connection may be taken to 
father”s exıst betiveen all parsons, marriage itself vvould be impossible , 
hence Yainavalkya has declared that if the brıde be “beyond 
the fifth and the seventh degree from the mother and the 
father respectively, she may be espoused ” The Mıtakshara 
adds that sağzıda relationship should be taken to cease 
beyond those degrees, evidently meaning, for the purpose of 
marriage , becauso, this conclusion is arrived at as the proper 
construction of the text No, s, vhich prohibits  marriage of a 
sağinda damsel, but parmıts marriage of onc if beyond five 
and seven degrees from the mother and the father respec- 
tively, though she bə ıncluded under the term seğzəz4/z accor d- 
ng to its: ordinary. möaning, this conflict: being: reconciled 
by restricting in that vvay the meaning of the term Sapında 
ın (his text of Yayaavalkya and then explaıns the mode of 
cə npatatton of degrces (Gyhich has been already explamed),(2) 
and goes on to observe that the same mode should he 
adopted everyvrhere (£ €, ın all cases of contemplated 
marriage, or ın all texts relatıng to degrces) 
The İine m3 İt should, hovrever, be specially noted that the Mitakshara 
passtirougl does not say vyhether or not, the lines of the seven and the 
female five ancestors of the 2792os:/66s on the paternal and the mter- 
nal sides respectively, may pass through males or females or 
bəth indifferentiy, although it is admİtted on all sıdes that the 
İlnes of descent from those ance stors may pass through males 
or females or both vvithout any distinction, Büt in illustrat- 
ing the mode of computing: the degrees, the Mitakshara refers 
anly to the İmnes of the fathers and the mother male ances- 
tors in the male linc, though in computing fivc degrees the 
mother is counted as ore. 
Me on Gonflicting texts noticed. The Mitakshark then cites 
conflicting a text of Vasishtha ivhich says " “The fifth or the seventh from 
texis “7) Səprap gə 00000... eəmmfm"1I— 
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the mother and the father respectively (may be married)/”— 
and a text of Parthınası, vvhich says: “(A girl may be taken 
in marrtage, vho is) beyond the: third from the mother and 
the fifth from the father ,”—and explaıns these text: avvay by 
sayıng that they do not intend to authortze marriage of) girl- 
distant by lesser number of degree (given in these texts) than 
ın the above Sloka of Yamavallya, but they intend to prohibit 
the espousal of the giris of: nearer  degrees  indicated in 
them. 

Reconciliatıon unsatisfactory — The above mode of re- 
concıltation, adopted by the Mitak-hara doc. nət appear to be 
satisfactory at all, nor is the vice püt: forvard by that trceatise, 
ro-pected and follovved in practice The cüstoms and. usages 
rolatıng to the prohibited degreeə for inarriage are so divergent 
in different: localıtıcs, and: among: different tribes and) castes, 
that ıt may be safeily affirıned that as regards marrage, the 
vritten texts of lav found m the Smritis and the commen- 
tarıcs arc növherce follovved in practice 

Conflicting rules on prohibited degrees.—İf pro- 
hibrted degrec- for marriage be taken as the standard or saypzırdı 
relatıoriship, then: it: vvould: extend” to cight: degrces on both 
the mother”5 and the father”s side, according: to Manu , to five 
arid seven degrees (calculated from the mother and the father) 
espectively on the mother and the father s side, according 
to Yaynavalkeya , to four and six degrces respectively on the 
mother and the fathers sıde, according to Vasishtha , and 
to three and five degree. respectively on the mother”s and 
the fathers sıde, according to Paithinası , and to still lover 
degrees on the tvvo sides according: to the Vedic text (z) and 
accordıng to custom prevailıng in many places and. among 
many classes of people. 

İt should bə remarked that as damsels belongmg to the 
same gof”a are separately prohibited to the regenerate tribes 
for marriage, the sağzızdiz giris on the: fathers side, vvho need 
be considered for the purpose of marriage among these tribes 
are those that are cognate to the bridegroom, that ts to say, 


Mərə rıırırı..........s5smB5 ?a:.S.ua.ununı—okKıslnasnal 


(6) Original texts No g under Marnage, Ch: Hİ, 2654 
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betuveen vvhom and the bridegroom  females intervene. Büt 
as regard. the Südras evho form the mayority of: Hindus, 
both the agnate and the cognate sağzızazz damsels should be 
taken into consideration in this: connection , for, they onİy 
are prohibited to the Südras, 


As regard. the regenerate tribes the only: rule: of pro- 
hibited  degrees for marriage, vvhich: seems to be folloved in 
all parts of India, is that a damsel of the same gofra vvith the 
brıdegroom is not taken in marriage. 


Marriage usages, contrary to Shastras.—But it should 
be specralily noticed that as regards  proh ibited degrecs: oüt- 
side the gorə that is to say, giris vvho are: 2/z2:22-g0f/a 
saötnalas, or relatıons belonging to a: different family, the 
usages are most divergent, İt: is alrcady noticed that the 
Koslis or layygivers: propound different rules on: thc subiect, 
So in actual practıce observed by the people it is found 
that even amongst the Brahmanas of Madra- the 2/2zz)a- 
gotya sağındın velatıonship: for marriage, extends only to 
tivo degrees from the mother , because, there they marry 
even their fathers  sisters daughter and: their: möther”s 
brother”. daughter, So also among the Chhatris or Rayputs 
clarmıng to be Eshatriyas, dömiciled in Bengal and Chhota- 
Nagpur, very fevv cognate giürl3 are: cəcheved for marriage, 
The rcason appəars to be, that vvhen in a partıcular İocalıty 
there are only a fev famılıcs belonging: to the same: castc, so 
that the observance of the prohıbıted degree as propounded 
ın the Shastras vvould render marriage it-celf impracticable for 
veant of lavfully eligible brides, then vve find a departure from 
the Shistras, to a grcater or lesser extent, according to the 
exigeney The prohibited degree: are not observed also by 
the Kulın Brahmanas of Bengal, vvhose so-called high position 
depends only on marriage of girls of certain familtes according 
to the modern and artıficial rules of Ae/e/ezs9z, and vho are 
often found to contract vvhat may be called imncestuous marri- 
ages for maıntaınıng their Zo/zz2s9z by disregarding: the rules 
propounded by the Shüstras, and explaıed by Raghunandana 
yihose authority is respected in Bengal, 
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The golden rule of prohibited degrees.—For marriages, 
to follovv, therefore, in a case vrhere the valıdity of a marriage 
İs called into question on the ground of being vvithin prohi- 
bited degrees, is to pronounce it valid if found to be celebrat. 
ed in the presençc, and vvith the presumed assent, of the 
relations and caste people, notvvithstandıng vriitten texts of 
lav to the contrary, vrhich müst be taken to be recommenda- 


tory in character, as appears from the language of Manu /s text 
on the subiect :— 


uufyayı v ar “TŞ-calar var fı 
sr ver" fxərriftat qrsa qa ı 


VVhich means,—“She vho is: non-sap2xo/z also (non- 
sagotra) of the mother, and non-sagroZ/z: also (non-sağöaız) of 
the father, ıs co?2z/2:c?zdfed” for the nupttal rite and holy union 
among the tvvice-born classes”  Similarly, the Mitakshari, 
expressiy says that many of the qualıfications of the bride, 
ordaıned by Yaymavalkya (ə) are dırectory only. 

Prohibited degrees are not Bandhus for inhəritance —Thus the 
prohibited degrees for marrrage can by no mens be taken to be öZərna göfra 
sağındas or ğandlhus for the purpose of inheritanee, on account of: the: folloyve 
ing reasons — 

(1) VVhile explarnıng: sağzəda relationship: for the: purpose of marriage, 
the Mitikshari, says that vvherever in that vork: the verd sağında is used, 
ıt shall be taken in the sense of one connected through the same body 
but it does nöt say that the restriction of sa/zər4a relationship: vithin seven 
degrees on the father"5 sıde and five degrees on the mother”s side, vrhich is 
undoubtediy lari dov by Yüymavalkya for the purpose of marriage, is 
to be understood as applıcable for all purposes 

(3) İf the intention of: the Mitakshary had been to appiy the said 
restriction to inheritance and other purposes as vvell, it vvould not have 
explaıned the degrees of sağııda relationship: again, vrhile dealing. vrith the 
Parvana Srüadha, and vrith inheritance, by citing the text of Vrihat-Manu 
(və) but vvould have referred to the earlier explanatıon of it given for 
marrıage (z) 

(3) The prınciples upon vvhich: marriage is: prohibited: betveen certain 
relations, are not the same on vrhich inheritance is based 

(4) Sağın1a relattonship for marrrage has reference only to /z/za/e 
relatıons of the intended bridegroom, vyhereas  sağe9.a  relationship: for 
inheritance  relates mamnly to male relations , females, as a general rule, 
being excluded from inheritance 


(ce) Text No ş, p 80, szqö,a 
(x) Text No f2p 79, 
(x32Mat , 2) 5,10 
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($) The propositton that if A can marry Bis sister, then B cannot be 
Als heir, is not correct, for a Bruhmana of Madras Can marry his maternal 
uncle”s daughter vvhose brother is expressiy racognised as an heir, and 
Südras can marry vithin the same ora, a girl yyhose brother is. a sasıdaqdala 
and, as such, an heir 

(6) Sağında relatıonship for: marriage not: befng uniform büt divergent, 
as shovrn above, cannot be the basşış of a rule of inheritance, vrhieh: müst 
be invariable, certaın and üniform : 

(7) There s netther authority nor reason for excluding. a ö/49z)4-go/9a 
relatıon from inheritance ivhen his relationship can he traced, seeing that the 
Mifüksharl says that ö/zətnna çoz,a sağındas are included ünder the term 
öandkus, declared heirs: after saşofras, and that the term sağsızla means any 
relatton , and seetmng further that ehen the estate of a Bilhmana goes to 
hiş: caste-people in default: of: 2a224/2445, a very strong presumption arises 
agamst: cutting: döyən and. confining the meaning of the term to some 
relations only vitb. a vtev to exclude others 

(8) These arguments and considerations for the purpose of establishing 

Tthat the 27o2:5:Zed deyreas for marriage are not öaadöus for İnheritance, 
vvould appear unnecessary and superfluous to a careful reader of the 
exposition given in the Mitaksharn, of the saad relationship for: marriage , 
(y) because, the Mitökshar) distinetiy says that the seven degrees on the 
father”. sıde and the five degrees on the mother”s side are to be computed 
from the fa/2er and the /z0/he): respectively  hence the six: descendants 
of the father"s seventh ancestor eyho is cighth from the /7?020s:7s6s (in thə 
Hındu mode of computatıon) are sağdııdasş for marriage Büt the eighth 
ancestor”. descend ints are admıttediy not sağarılas for inheritance , for, the 
Mitik-harı, has: explaıned sad üz relation for inhenitince to extend to 
seven de grees from the 774ğosifus, and: nöt from his father: This: conclu 
sively shoys that the: söizəzda  iclationship: for: marrrage is: mapplicable 
to inheritance 

Bandhus accordiıng to Privy  Cöüncil.—But) inspite 
of the reasons stated above, the PRIVY COUNCİL ha held that 
the prohibited degree- for marriage are the same as 2/77/a- 
gotya sağindas or bandlhıs for the purpose of  inheritance, (2) 
and this must nov be taken to be the lavv until reversed by 
the same Board or the Legislature. 

Meaning of the vord Bandhu —Havıng regard to the structure and 
organısatıon of Hindu society founded upon the caste-system, it appears 
that Hındus have “pectal reasons for attıchment to even their most 
dıstant relations as, vvell as to their caste-people, A veell-knovn Sloka 
şays — 


) Text No 7, pages 84-84, 32274 
o) Ramehandra v Venayek, 42 C 384 411 A 290 zo CL ) sy 18 
C YV N risq fONLOR riz əs 1 C ago ?2ML ) x 1 
Bom L R 863, rz A L) r28r 
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“yat azə” vi fir eyri 

vrerqTe yemə q x-fefi q avar il 
VVhioh means,—“He vvho stands by you, on the occaalons of İoy and 
distress, at a time of famıne ör of: political revolution, and in the King”s 
Çourt as vvell as ın the cremation grounf, is: your 24)44aga or relatlon” 

Thus the agnate s4/2/4d4s aro 2adlus or relations 2? cərce//ence, and ın 
this sense the vvord has been used ın the text of Vıshnu, dealing: vith 
İnheritance, (5) The vords öz)2244 and ödadhıva re both derived from 
the root 2a42--bind, and. means any reltion agnate ör cognute 1n Manu 
(0 the avord öz 42 has been used in the sonse of sagozra or member 
of the same gö/ze (4) 1n the text of Yüynavalkya (e) desling: vidh the 
order of succossion, the verd. özə2v has been used in the sense of a 
cognate, the agnates bemg denoted by the term gözrazar , hence, ıt means 
cognate ın the Mitlkshara But in many texts of the Smriti the term 
appears to be used ın the senso of szörnda or şagotra or in the vider 
sanse of ze/airıion 

Conclusion as to vrho are Bandhus —The conclusion, thercfore, vhieh 
appears to legitimately follov, from the: foregomg: considerations, is, that 
the vvord 2azd/2a in the Mitkksh ar) means, ind includecs  cither all cogn ite 
relations vvithout any reətriction, or at any, rate, all cognates yithin 
seven degrees on both the father"s and on the mother"s side This vtev, 
hovrever, 13 opposed to an oöz/e? dactüm. throvrn out for the first time in 
the Full Bench of ö7əzaza) Bağadıuı v diy Chind (/) and repeated ın 
the case of Baös Zal v Nanku Kam (9) 

The Tudiciat Committee have in an eliborate yüdgment discussed the 
subyect of sağızda  relationship and hive come to the conclusion that 
Sapında rel ittonship: ceased after seventh degree from the /77os1/25 on 
the father"s sıde and fifth on the mother"5 side both for the: purposes of 
marrİage and inheritince İn this: conncetion the: folloving pass ige from 
thetr Lordships” yüdgment  vill be interesting “The: general conclusion to 
vyhich a close examinatıon of the: üthorities leids their: Lördəhipo may 
be brtefly stated as follovs fə) that the Sapında relationship, on v”hich 
the heritable right of  cöllateralg is founded, ceases in the case of the 
bhinna-gotra sapında vvith the fifth degree from the common ancestor , (əz) 
that ın order to entitle a man tö succeed to the inheritance of another 
he must be so related to the latter that they are sapındas of each other, 
vyhich is only a paraphrase of Manüfs rule”" (2) 

Obiter dietum on Bandhus —lt is held by the Full Bench that a 
person"s sıster"s daughter"s son is his öaxa/2 and. her, büt it is added 


that his sisteris: d tüghter"s son"s son vvould not be his özə £2u and her: The 


(5) Original text No 2 under Mıtakshara Succession 
(e) Ch ix, Slokas 1:9 and 180 
(4) Original text No 12 under Adoption 
(e) Ch 1, 135 
(/26C rış 6C L R şo 
(ə) 22 C 339 
(23) Ramchandra v Vınayek, 4:1 A 290, 3ız 43 C 384, 420 18 CVVN 
H .. 20C L / qz 231 C 2900 ə?2M L 7/3) 
, I4 


Conclusion 
astovho 
are Bandlus, 


P C,on 
Sağındas And 
Ban 1): 


Oğater dufu 
of F B, on 
BanıdAun, 


106 DICTUM OF F, B, INEXPLİCABLE İC, TI, 8, $, ss, iy 


questlon for eonsideration by the Full Bench vas vhether the sisters 
daughter"a son is an her, büt vhether his: son also is: an heir, vvas 
not a matter for consideratıon by the  Coürt in that case The vord 
sağında vras erroneously rendered into “kinsmen: connected by funeral 
oblatlons of food/” by Colebrqoke in his version of the Mitaksharb, This 
error vvas exposed by tivo İearned  orrental: seholars, VVest and Bühler, 
the former of v”höm vras an eminent yudge, in (heir valuable Digest of 
Hindu lav, by giving a. translation of portions of the passages of the 
Mitbiksharh, dealing: vith marriage, vyhere the meaning: of the term sağda 
and sağında realtlonship: for marriage, have been explaıned The correct 
vrev vas adopted ın the case of Za//abAaı Sağaölaı v Aankuvar Baş 
(2) The Clacutta Full Bench in their yüdgment in the above case folloved 
this Bombay decisıon on that point, and then made the folloving 
observatıons (— 

“The next question for consideration is, vyhether the defendant in 
the case that has been referred to us, stands ın such a relation to Mooktar 
Bahadur the (27o/63:£nə ) that they are c ich other"s sağındas aş defined by 
the author of the Mitaksharh in A”chara-Karda” 

Then proceeding to explain vhat is intended by the aböve passage, 
the facts of the case relatıng to relationship, are refeired to, and then, 
the folloving table is given for: illüstration, and the same: s: elucidated 
as follovs — 

A “A is the common ancestor , B, his son, is the 27o20:2745 , C,a 

daughter oflA , D, her daughter, both dead ş Elis the soa of D, and 
N has a son F 

“ Nov B and E are sağcndas to each other, büt not Bard F 
Although F is vithin six degrees from the common ancestor, yet B, 
not bemg 8 descend int of: the line of) ihe maternal grandfather, 
etther of F or of his father and mother, they are not rağıəzdaş 10 
each other , büt B bemg a sağısda of E through his mother, they 

are sağındas of each other,” 


x—m——” 


FB dictum Dictua inexplicable —There is nothing in the A”chira-Kanda, iin 
inexplicable support of the above viev in fact, there is nothing: anyvhere in the 
Mitaksharb, vhich: may, yüstify the foregoing: azcZeə4 On the contrary, B 
bermg a: relation on F”s father”s side and. being: vvithin seven degrees, 15 
a sağında of F, the cırcumatance of tvo females intervening cannot make 
any difference , for, F is admıttediy a sağcəda, and E is not only a 
sağına but also hem, of B: Bearing in: mind that the vvörd: sağında 
means a ze/qf:en according: to the Mitakshara, it is difficult to conceltve 
any case ın vhieh A is Bis sapında and at the same time B.is not 
AVs sağında it secms to be opposed tə common sense This: some- 
y”hat anomalous viev appears to be due to the miısapprehension of the 


meanıng of the comments made by Visvesvara Bhatta and Bilambhatta 
—....——..uuuuuuunuuuuumnunNMnnnm"nNR,uü.m.MRBR ,.llnmN nn NN", NB. 


(ə) 2 B, 388, 4z2, Affirmed by P C,ş B ro ?1A 22 ?CÇLR 445. 
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on the text of Manu (7) as appears from the İster yudgment referred 
to above 

Neither Visvesvara Bhatta nor Biülambhatta has said anything vhich 
may yustify the inference of: the rule sought to be deduced from their 
verbal comments on Manu”s text,—”TO the nearest Sapında, the inhert- 
tance next belongs”,—vvhich: according to the Mithk-har£ means,—”To 
the nearest vşe/z/:osmt, the inheritince next belongs” The Mitbüksharlk takes 
the vvord “vapfıda" in this: text of Manu, in its primary sense, namely, 
rölafion, vvhether  suğanda technically so called, or sazıaıodald, or sogofto, 
or öandau Yhe text is: constred to lay dovr the rule of propinquuty 
as the principle göverning” the order of süccession among the said 
groups of heirs (7) 

İt is impossible to suppose that the commentators, vvho profess to 
elucidate the Mitkkshart,  entirely  ignored: the: interptetation put by its 
atıthor on that text, and made comments on it, for the purpose of indicatıng, 
vvithout expressino, 3 növel: construction İimiting its operation to the 
technıcally ealled sağırıdasş alone (7) İf the vvord. sağında ün that text 
means axy ve/afıion, as is maintained by the author of the Mithbksharb, 
höv could the comments of Visvesvara and Bülambhatta, vvhich are üzə 
doubtediy verbal ih character, be tüken to impiy a rüle of: exclusion, upon 
the assumption that the term sağında is used by them in the technically 
İrmited sense, vihen the author of the Mitakshar" takes that term in its vridest 
etymological sense, and vihen the commentoters do not express dissent from 
the author"s interpretatıion And even if the comment"tors had differed 
from the author, though they ın reality did not, hövv could their vrev be 
accepted vvhile  opposed to that of the author The tuvo cömmentator3 
merely explaın the meaning of the individuil: vrordə of Manü”s text, in a 
mode vvell-knov”n to Sanskrit: scholars, vyhich is: not the mode adopted for 
tönsiyücfion of sentences, as distingütshed from. de/inifion ör grammatıical 
İnterpretatıon of the vvords composing sentences, 

The aforesaid oğıfer dictum in Umaid Bahadur case can be main“ 
tarned, if the expositron by the compar itively  recent commentators, of: the 
prohibited degrees for marrrige, be assumed as if given by the Mitiksharn 
itself , and if it be further assumed, that in order that A a cognate may be 
hetr of Bas his ödadəq, it is necessary that their relationship: müst be such 
that A may marry B”s sıster, and also B may marry A”s sıster according 
to the said exposition of prohibited degrees 

The learned Hindu yudge vho delivered the yüdgment of the Full Bench, 
seems to have consulted the Tagore Lav Professor of: 1880, and embodied 
in it the Professor"s ovn növel vtevy vyhich is ünsüpported by any authority, 
and s clearly erroneous as it is not yüstifted by anythıng said by the vo 
commentators of the Mıtakshara, vrho never dreamt vhat is sought to be 


deduced from their language, 


(/) Suğra , Texts Nos, 4 and g, pp 8o £ 8s : 
(2) Text No 8, pb, 8448 Suöəe 
(0) Tagore Lav: Lectures of 1880 p, 443, önd Ed, 


Visvesvara R 
Balam 
ölha"ta 


Value of the 
nterpreta- 
tion, 


Hov the 
dictim can 
be maın- 
tarned, 


Hovv the 
degrees 
computed in 
these Cises 


Recent com? 
mentator"s 
constructtofi 
of texts on 
prohibited 
degrces for 
Yiturri ge 


Nür.ada”- text 
and coneclu- 
ston theres 

rom, 


Recent com. 
mentators 
on Nivrada”s 
text, 


108 D CFUM OT 1. B. INEYPLICABLF İC. II, S, 3, ss, iv 


İt has already been odserved that, vhile evpi"ining: the mode of 


computing the five and the seven degrees from the mother and tbe father 
respectively, the Mitökshara does not say anything about the lines passıng 
through males only, or through both males and females vvithout any 
dıstinction İt is, hovyever, clear that in counting five degrees from the 
mother, she rə computed by the author ns one degree, thüs: indicating that 
although each İnk is called a ös?z92a vrhich means :a generation, but vrhich 
also mens a male, still that vyord is not to be taken to impiy exclusion of 
females thus vvhen the Mitikshar) does not liv  dövn any festriction, 
ıt may be tiken that according to that: treatise the: lines may pass 
through both males and females, or erther 

But the recent comment itors cönfinc the upvvard lines to mile ancestors 
otily, although the dovniyard lines: acc?rding. to hom, miy pss through 
males and fem des, or etther , und althonuth the upvrard İrnes of the five and 
the seven ancestors from the mother"s und the fathers öq/z4/2/4, are computed 
by them by takıng the fumale ancestor as one degree No re ison is assiğn- 
ed by them for this distinetion 

The resson vyhieh induced the recent commentators to constcue the 
texts permitting marriige beyond five ind seven degrees from the mother 
and father respeetively, as meanıng the oxclusion of the fem"le descen- 
dantə of only the six and the four nal incestors of the Father and the 
mother respectively —appeirs to bc, to prevent the prohibited: degrees 
from becomiıng too large 

They have confined the prohibitcd degrees to the descendants of only 
İour lines of male: ancestors, nimely, the father"s and the mother” male 
ancestors as ətated above, and the father"ə five maternil  male ancestors, 
and the mother”ə three maternal mole ancestors 

The İutter tivo lines of ancestorş are deduced in a curtous manner, 
from the follovytag tex, of Narida on prohibited: degrees,— 

TAYETE qaqaıq s aq fuqmmqa:ı 
vifxarqı" öləm q qarq-vacr qarı (9Ş, 01 


VVhich means, 
“A damsel vvithin the: seventh and the: fifth ( degrces ) from among 


the 244245 on the father"s and the: motheris sides, should not be espoused, 
likevise also one of the same gozz3, ind one of the same £27avara ” 12, 7, 

The term özəd2s in this text ündoubtediy means sa/zəs /as, inasmuch as 
this text cannot büt be held to Tay dövü  prohibited degrees süch as are 
ordarned by other sages , and it vvould be petfectiy consistent: vath: other 
texts, only by putting: that mcaning on the vvord İt cannot surely be 
contended that Narada does not prohibit: saözıadas at all, by taking the 
viord öandüüus in the İrmited: sense of the three cognnte first cousinş of the 
parents, that are enumerated as thetr $asd2s ih the text cited in the 
Mıtaksharğ (22) upon the assumption that the entmeration of 2434 2ar İn that 
text ı3 er2dusftuz 

The fecent commentntors, höveever, have taken the vyord in that İrmited 


sense, and have deduced from Nürada”s text the prohibitlon of six descendants 
—....—ən.—..Ön——B.——as-———-oöXÖzVn ni 


(vi) Chapter 2, section ö, para, 1 
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of the father"s five matcraal ancestors, and of four descendant, of the 
mother"s three m"ternal ancestors, ına vay ihich vill be explaıned in 
Chapter on Marrnage 

Noy, it is vorthy of: special: nötice that: hc: prohibited degrces əre 
thus ascertaned, upon the footing: that the enumeration of başdıanış in the 
text referred to above,—is €z234667e06, und: not illustritive: Hovr can then the 
ptohibited degrees so ascertained, be reasonibly relted on, for “scertanıng 
vyho are öqərdaus upon the contrary footing that the said: enumeratıion is 
nöt exhatstive, but is merelş illustrative ? 


bu 


le is difficült to ünderstand vhy F: and Bin thc above table are not 
sağındas to each other İt appears to be admıtted that F is sağında to B, 
but it is said that B is not sağında to F Bearing” in mind that one is 
sapında to another, if they are connected through: p irticles: of one body, 
ıt seems to be a contradiction in termə, to siy that F is sağında to B, 
but Bs not sağıeda to F: The resson issigned being that B: not bemga 
descendant of the İine of the maternal grandf ither of F or of his father 
and mother, they are not sağzıdas to each other But it is not explared 
vyhy, betng such a descendant, is the sözs göa zon of mütüal  sapexda 
relatıon 

The real reason appears to be, that although B could not marry F”. sistet, 
still F could marry Bis sister according to the recent commentators t because, 
the descendants of the fither"s mothers"s maternal incestors, are not, "ccord. 
ing to them, included vathin prohibited degrees 

But according to the Mitaikəhari, F could not marry Bl sister, because, 
she being a relation on b"ə father"ə side and. yyithin seven degrees, isla 
sağında for marrnage The tivo females C and D form tivo degrees vhether 
they be ın the descending” line relatively to B, or in the ascending: line rela- 
tiyely to F, büt according to the dogmatıc vtevv of the recent commentators, 
they cannot be so in the latter case 

Hence the 22z9s/:a gotra sağındas, or sağııydas of a different: çofra, vəho are 
bandlus according: to the MitaksharA, cannot reasonabİy be restricted in the 
mafüner maıntarned by the Tagore Lav, Professor of 1880, vithout any: antho- 
rıty excepting his: vn erroneous növel construction of the verbal comments 
made by the tivo commentqtors of the Mitakshari, on Manü”s text 

Ramchandra Martand V/aiker v. Viuayak —İn the cases of: Gəxaəd 
Bahadur (ə) and Babı Tal (o), the clamants vere vvithin five degrees of the 
common ancestor and therefore the reference to the limitations of: sağvırdasArğ 
İn the chapter on marriage of the A"charadhaya, did not affect the final 
decision in those cases İt has been otheriyise in the case of AavəacAasılıa 
2da, (and VVarier v  Vinayağ? (6) before the yudicial Committee, as by reason 
of reltance placed on that passage, 3 clarmant vrithin: six degrees of the 
common ancestor has been deprived of his inheritance 

İt is true that according to the Mitaksharğ, a sağezeda is a person connected 
by partıcles of one body and that, the vrord is to be taken ın the same sense 
throughout the vvork, ın the absence of any indicatıion to the contrary This 

(a) 6C.rrg9..6 CL.R şso9 

(6) 22 C 39 


(6) 4r1:A 290 42C 364 2C L ls? i89C VN tisq ONLE 
ti2::2şİ C ago 27 ML 1 ga) 16 Bom, L..R 8öş İ2A L Lissr, 


Discusesion 
on the above 
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is. all that vvas decided by Chief Tustice  VVestropp in the case of Za//uölas 
But lrmitations have been put by VinAnesvara, the author of the Mıitöksharğ, 
upon the denotation of the term in its use in the different branches of the 
lavv 

İn the first book, namely, the Ac2ara7öyaya, ın the chapter ön marriage, 
Viynanesvara, in explauining: Sloka ş3 of Yaynavalkya 1ays dövyn the İtmita- 
tron of sapında relationship in one vay, and ın the chapter dealing vvith the 
subyect of Sraddhas he explains Slokas 2ş3 and 8$4 and lays dövn another 
İhmitation for sapında relationship Then agaın in the second book, namely, 
the /yavaAaradAyaya, ın explaınıng the Slokas r3ş aud 136 of Yaynavalkya, 
vrhere the subyect of inheritance is discussed, Viynanesvara has preserıbed 
the lrmitation of sapında relstionship: for inheritance and has quoted the 
text of Vrıhat Manu Similarlş in the third böol, namely, the Prayasc2z/ya 
AdAyaya, ın explsuining Sloka 18 of Yaynavalkya, the author of the Mıitakshara 
has prescrıbed other limitations of sapında relationship: for the purposes of 


Observing impürity on the occasıon of birth ör death 
As there ısno English translation of the Mitikshar3, excepting: of the 


pörtron bearing on inheritance, their Lordships cöuld not possibly have any 
access to those other portions of the vvork and. had to proceed upon insuffi- 
Crent materials, İt vvould appear from the above, that the observatıon of 
their Lordships, that in the chapter on marrrage “Viynanesvar vas İayıng 
dovin rules for Himitation of Sapındı relationshp gener ally/” (?) is cəntrary 
to the texts of the Mıtaksharn itself and that there vas a cleir confrsion of 
ideas vyhen the propositİon of the appellant ur is stated to be “that the İrmita- 
trons of Viynanesvara on sapinda-relationship: are confined to miurriage 
İmpurity and exequtal rites, and do not relate to inheritance”” (r) VVhat 


therr Lordship missed vyas that there vyas 3 separate İrmitatron for esch one 


of the branches of the lav/ dealt vvith: specificalİy in sepirate parta of 


the vvork 
İt vvas pörnüted öüt to their Lordships from the summary of the lav made 


by Mr Mandlık that “sapında-relatronship: for İnherttance is not alvrays the 
same as for marrıage or impurtty ”(v)  Thetr Lordships passed that over and 
proceeded to refer to another passage vyhere the vvriter had said “This: is 
Sapında connection in, general and is: co-extensive) vyith that for marriage 
purposes ” (7) Their Lordships took it to mean that the extent of Sapında- 
shıb vvas the same foör purposes of matriage and for other purposes, That 
ıt vvas very different from vrhat the author had mennt to convey, vröuld appear 
clearly from hıs vvork, some pa3ssages of vehich are given here for reference 
İn Appendix tr at page 345 Mr Mandlık has discussed the question of 
Sapında relatronshıp The first paragraph runs thus “Saüpındya (the rela- 
tionship of a Sapında) is a very important subyect in the Hindu Lav, and has 
reference to three branches of ıt, vz, marriage, impurity on birth ör death, 
and inheritance” “Thenin the next paragraph the learned author goes on 
to dıscuss the tevo different vvays in vi hich different viriters define the vvord 


(g) ar 1 A,atp 302. (xr)411 A,atp 30 
g)4 P (Ə, £9 şax 304 


(ə) 411 A ,atp 310. 
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SaApindya, He says , “1 may say ın general terms that Sapında relationship 
extends on the father”s side to the sıxth ascendant Thase ascendants may 
be males or females, and may further be connected vrith the father through 
males or females"9", This process bemg extended on the father"s side, up 
to the sıxth ascendant, male or female, sıx descendants, male or female, 
must be counted through males and females, fromithe sıx ascendants, and 
from himself or herself vvho is the seventh in the series 1n counting: theso 
descendants, yvriyes of male Sapındas are also included The same is to be 
done on the mother”s side up to three ascendants above the mother and the 
four descendants of those three ascendants aböve (he mother The vvives of the 
məale descendants are included as before This is Sapında connection in 
general, and zs co-cxzensive qyttA tAat for mayrtiage gür?0sss (The ltalıçs are 
not ın the original ) 

“All these Sapındas do not enter into the other tivo of the aforesaid 
three divisions of 222aziasasi),a affected by the 342:sda relationship: Büt 
vhilst this is: so, it may be said that the general statement of 54ğ:sdas as 
above given is the vvidest and includes Sağıadas of all kinda and. degrees, 
Further on, (hey vall be treated of as coming from different departments 
for different purposes The distinction of Sağınıdas for different purposes, the 
contraclıon of Sağınıdaşlığ, and all other kindred: matters, vyill then be 
cleared up” 

Then Mr Mandlık deals vvith Sapında relationship for marriage in Section 
İ, for impurity on account of birth and death in Section İİ and for inheritance 
ın Section HİT: At page 390 he says as follovs —“lt is: said (referring appa- 
rentİy to the observatıon of VVestropp, C ), in the case of Za/sö/az quoted by 
the fudicral Committee) (s) that the definition of) sapında relatıonship in 
the .4cAd:daaydüya of the Matikshari by Viyninesvara and in the 
Samskira Mayukha by Nılakanta agree, and the lavs of the Hındus 
(Aryans) of succession and religious ceremonial are so blended, that a sağ nda 
for one purpose must be a sq/səda for another, The Aryan lav is no doubt 
sö framed that one iıniluences the other , but succession and ceremonial are 
dıstinct subyects, and are separately treated, and must be so “Te classıifica- 

tion of sağısdas ın the preceding: portion and the authorities noted belov vall 
make ıt clear that a sağıdı for one purpose is not necessarıly a sapında for 
another” 

Z/0ot note,—“See Viramitrodaya, leaf 99, p 2 lines 8 and 9, Nıirnayasındhu 
2ara an ist half leaf 22 p 2 line z vvhere Kamalakara distinetly says 


üə faxrq eniü eraya vq far arfteya faq) 
Translatıon —lt is thus establıshed that Sapında relationship is Of three 
kınds—for marriage, impurity, and for taking 42azia (veealth) ” 
The reference to a passage ın the Vıramıtrodaya (vr) ıs equally ırrelevant 
Their Lordshıps have quoted from p 1s6 — 
“And the text, "the Sazısıda relatıonship, hövvever, ceases in the seventh 
generatıon"—ıs to be explaıned consistentiy yvith the text of Yazyxavalbya, 


(s) 41 A ,atp 3öz 
(v) Authors Ed 
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namely,—"After the fifth and the seventh from the mother and father (respeo- 
tİvely)—to mean that ıt remaıns in the seventh but ceases İn the elghth 
generation Hencde, as İn the ense of the unmarrled females, the sapinda 
relatıonship extending over threo generatlons, as is declared in the chapter 
on İmpurity (oocasioned by death, etc ),—is considered to be vvith reference 
to that alone , so ıt is to be deemed that this sapında relationship: (extending 
to the fourth-degree) ıs relatıve to successfon alone” From the above 
passage their Lordships seem to conclude that sağezzfa relationship extends to 
the fourth degree İt vvıill be clear to any one vyho earefully reads the vvhole 
of Seetion İT of Part 1 of Chapter in that the Viramıitrodaya vvas discussing 
ihe suzcession of saz /z:?as as distinguished from that of saZze2yas “The follov- 
ing passage of the Vz:zaz/iöro aya from the next paragraph at p3ge 1$7 vvill 
clearly shovr vhat vvas ment — 

€ But it is to be börne in mind that the cessatıon of the right of the great- 
great-grandson and the İike vvho are further removed than the great-grandson, 
—as menttoned ın this text, refers to them as sz2:2z Zzs , for as sa/ yas they 
are certainly entitled to succeed  accordiny to proximity"” The author of 
the Viramıtrodaya vras using the Sapinda relationship in the sense in vvhieh 
it İs used in the Diyabhiya İt is to be remembered that the term saZ:7ya 
Is not used in the Mitikshart for denoting any class of her, on the other 
hand the suthor of the Vıramıitrodayı at he beginning of the paragraph at 
page 16, the İstter portion of vyhich has been quoted by their Lördships, 
distınctiy says that, “This sapında and sakulya relationship is declared vvith 
reference to succession, as it is mentioned in tho chpter relatıng to 
that subyect” 

The Vıramıtrodaya does not support the proposition lad dövn by thetr 
Lordships but, so far as it göss, rather supports the opposite vtevv 

There is a more serious confuston of idems in another pirt of the şudg- 
ment Therr Lordships “ad observed t"t there vvas the İlimitation of seven 
degrees ın the Mitakshar?ğ in the chaipter on marriage They also found 
that ın the Viramitroday, in connectton vvith: the question of inheritance, 
seven degrees vvere the İrmit of Sapındashıp in the same £o/zza From this 
they drev” the ınference that the Tatter had borroveed it from the former 
Their Lordships: said, “ İt is qurtte clear, therefore, that the limitation of 
the seventh degree vvıth regard tO the simln"-gotra sapındas given 
by Mitra Mısra ın the Vıiramıitrodaya is taken from the rule enunciated 
by Vıiynünesvara on Yaüynavalkya in the Achüra-Kanda in respect of the 
cessatıon of sapında-relationship”” (222 This vvas a pure assumption İt vill 
appear from the Viramıtrodaya that the anthority for the İimitatıon yvaş the 
text of Manu cıted at pigc 199 “ Thus Manu says,—The sağznda (or consan- 
guürne) relationship, hövvever, ceases in (he seventh generation, but the saığıno- 
daka relationship extends up to the fourteenth (generation), or as some affirm 
to those vrhose birth and name are knovvn The term gofre signifies these 
(ge, the sapındas and the sasığıodakas) İt has already been shovn that, in 


(ə) qıl A ,at p 3c7-3c8 
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the text of Vıshnu (p 142) the term öazıd/An sıgniftes a sağında, and the term 
saösılya means a saçotra The sarıdnodağas also become heirs in the order 
of propinquitty,” (r) It vyas not the text of the Mitakshar, referred to by their 
Lordships It is to be observed that the Mitüksharn itself in the chapter on 
İnheritance, vrhile preseribıng the limit of sapındashıp in the saume götra to 
seven degrees, for its authorıty refers to Vrihat-Manu (9)) and not to the texts 
of Yalnavalkya bearıng on the chapter on marriage This məkes it clear that 
the viev, of thelr Lordships, that “a pat of the İimitation appears to have been 
applıed to the succession of samano-gotrı sapındaə,, their Lordships. are 
unable to see on vhat principle it can be said that the other part relative tq 
kinsmen, vyho are equally sapındas but belong to a different götra or gens, 
must be restricted to matrimonial  affinity/” (2) is an assumption pure and 
sımple and has no foundatlon in fact 
A careful eqnsideration of the matter discussed in the foregoing pages (4) 
and the vərious points mentioned above vvould have dleared up all difhcültles, 
but as their Lordshıps” attention. vere not druvvn tö them, the concluslan 
stated above dıd not commend itself to their Lordships “The conclusion, 
hovever, follovs directiy from the texts of the Mitakshara itself “The vvord 
sapinda ın its primary sense “vvould appiy to all men ” (b) Novv if, as stated 
mn the chapter on inheritance, the sapındas İn a different gotra are to be called 
bandhus, that term vrould, İn the same vvay, appiy to all cognate relations, 
Novv as to the matter of lrmitations, the ch3pter on inheritance  prescribes one 
Of seven degrees and that too for the agnates alone From that ıt vvould 
follov that the author dıd not tntend to lay doövn any İlmitation for the cög- 
n“tes If on the other hand, sapındashıp has first to be İrmited to seven degrees 
and then the sapındas are to be divided into agn"tes and cognates, the İlmita- 
tron vvould be seven degrees for both VVhen there is. a İimitation, namely, 
of seven degrees contaıned in the chapter on inheritance itself, it vvould not 
be permiıssıble, under any rule of construction, to ignore the same and to 
börrövv another İrmitation from a different chapter vvhich, for all: practical 
purposes, ıs a different vvork, though of the same author, dealıng veith alto- 
gether a different topıe Such incomplete grasp of the subyect led their 
Lordships into many digressions and some of the remarks made by them 
ought not to have found a place ın 3 yudgment of the highest tribunal 
Further, there is a serious in accur iey in the statemcnt of the lav made 

by their Lordships at the close of their: yudgment Their Lordships have 
said that “the gener il conclusion to vyhich a close examınatıon of the 
authorities İcads therr Lordships may be brrefly stated as follovs (1) that 
the sapında relationship, on vyhich the heritable right: of coliaterals is foun- 
ded, censes in the case ot the bhinna-gotra sapında vh the £fth degree 
from (the common ancestor , (2) that in oörüer ko entitle A yün to succeed 

to the inheritance of another he müst be so relnted to the İntter that they 

are sapındas of each other, vyhich is only a parıphrase of Manufs rule” (c) 


(x) Author”s translation of Viramitroday", pp 199 200 


(v) Ch II, Sec s, para 6 (c) arı 1 A 409 
(a) See pp roş-rog srep?a, (6) See A4”caradAyaya of Mit 
(ce) 4ı 1 A, 3ız 
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Assuming that the limitatlons are to be taken from the A"chürkdhyaya, 
İt does not follov that the inheritance of Cognates must be limited to five 
degrees, If the İst tvvo degrees on dach side ba, müles and İf the female or 
females come ın above them, the ascent on each side vrill be in the fathers İlna 
and the İlmitation preseribed in the A”chiradhyaya vvill, in such a. case, bö 
seven degrces and not five Their Lordships. failed to notico that both 
the İlmitations of the five degrees and seven degrees vvere ment for the 
cognates alone as the “gnates vere excluded by the other rule making 
persons of the same gotri ineligible for marriage İn the case before the 
yadıcial: Committee although the clarmant Tost, berg sixth: in descent from 
the common ancestor in his möther”s line, his son svould ben hetr, as ın 
his case, it yyould be his faithers line: and he vrotild he seventh in descent 
This. is. an ünömaly vhieh their Lordships last sight of 

The authority of this yüdgment 5 İaying döv 2 general rule of lav may 
vrell be doubted, as the inqutry vris: not: complete one and müny of tho 
impörtant: texts of the Tüv hid not been adyerted to Their: Lordships 
themselves complarned that the texts shovving the vreety of: İlmititions 
had not been placed before them İt miy vell bo expected that vrhen un 
occasıon ag"ın arises, therr: Lordships: vould müke 3 möre complete survey 
of the lav on this important suhyect 

The prınciple laid dövn in the abovc Privy Council case of 
AKamc/andra Mar fanal has been folloved by the Board again 
İn the case of .447Z v Z/a/ağır (af) Yhe very fact that, inspite 
of the yudicral: decisions reported sinec 1881 the: qucstion has 
been raised ovci and öyvci again, shosvvs that the: decision: arç 
not frce from doubt, 


Əöcə 4—GENHRAL OBSERVATİON 


Etymologıcal . Village Community, and the above terms.—İt may be 
meaning of interesting: to enqurrc into and: tiace the ctymological mcan- 
fhe terms ing of some of the te:ms, and the probable conncetton of the 
same vvith the Village Community System, and vith: their 
explanatıon as given above, The vrords: saözıdız, sakulya, 
samünodaka, sagotra and samdna-öravara mean, respectively, 
those vyhose günda, bula, udaka, götra and öravara are 
cornrmon, Gofya is derived from go a cövr and f?ğ to protect 
and mcans that vvhich protecets the covv, such as a pasturage : 
Udağa is vvater or a reservor of vyater such as .a tank or vell, 
Xufya may be detived”. from. 2z//z: (sımilar to Latın co/o) to 
cultivate, and means a field or cültivated land , and. 2zx4iz 
means food, 


(4) a33€ L V/ 263 4oM L ) ozo 481A 80 (Pit L) 14oon appes-l 
from 1 Pat L 1324 251 C 687 
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Accordıng to the rules lad dovn by Manu (8,237-239) 
and Yaüymavalkya (2,166-167) relatıng to the establıshment of 
villages, there should be: a belt of uncültivated land, set apart 
for pasture, at least four hundred cubits in breadth, imme- 
diately round that part of a village, vvhcie the dvyelling houses 
are sıtuated, saparatıng the same from the cultivated land, and 
on that side of this: belt, vhich: is contiguous: to: the fields, 
hedges should be erected so high: that a camel might: not 
see over them, so that the cattle might not trespass into the 
ficlds. 

Assummg that a single family cstablished a nev villagc, 
and bearıng in mind that: pasturago, and a icservorr of vater 
indispensable ma tropical country, are not divisible accoding 
to Hındu lav, ve may take the vords seg oörza and saıdao- 
dağa to mcan all members of the famıly, holding in common 
the pasturage and the teservotis of vvater: used: for domcstic 
or agrıcultural purposes , tic svozd seZr//ya to signify those 
members that yomntiy cairied on cültivation , and the vvord 
sağında to compiise those that lived in common mess VVhen 
a famıly inc:cased m the numbei of its members, they vould 
separatc ın mess first, and might: still: continue to hold m 
common their 2:/ye or: property, consisting mamily: of land, 
by pomtly cariying: on the cültivation and dividing: the produce 
according to their: share , and: vhen this: vas felt to be 
inconvenicnt, they divided the family: land, continumng,  hov,- 
ever, to usc and occupy pomtly the goZ/a or the land reserved 
for grazıng the cattle, and the izazz26 or: roservolrs of) vater, 
vihich: remamned: common to the most distant agnatıc rela- 
tions, The plam meanmg of the textə of Baudhayana and of 
the Biahma-Purtna cited above, lends some support: to this 
VICV, 


Marriage 
prohibited 
betveen 
sagotr as 


Prohibited 
degrees for 
marrı "ge 
according 
Alanı, 


Pilau, 


Yayna- 
va/lya, 


Vasisila, 


CHAPTER İll , 


MARRIAGE 
Sec 1 —ORIGINAL TEXTS 
tı vəfçazT s vr sqcallar ver fiş: 
əm yreri feəreftat qreaslfa ya va gç s 


(The Mitakshar £, hovvcvcr, reads (he first line of this text thus  — 
sufüaşr q sm sreycafirazT vam feel 1) 
əftaz”m 4 YAT vvü fafraaı 
qaraışmaacıq ər aTefica qetl səf x, 691 
1: She, vho is the mother”, nonz,ağzüdıa 1180 inonssaçozr a) and the: father"s 
(non-saçorra) also (non-sayzada) is commended for the nuptral rite and holy 
unron imongyvt the fuvice-born classcs “Manu in, $ 
(According to the reading: of this tevt, adopted by the Mitakshara it vould 
meh She, vho is ü0n-sa229xda of (he mother, and: also nən-saöcız/a of the 
father, is 6cc) 
But sağc,da rel itonship: censes in the seventh degree from the mother 
and thc father ,) and the: Sgnzesod va rdationship: ec ises if (common): descent 


and name be net knorvn —Manu —v, 600 
vi mədən q sara varı izn fala 
"raq qrqıyırıq yeva fu -qamayarq ı 
faa —93, € gəl 
2 Let not a damsel be married vyho is of the same gözra, or of the sime 
ör va, a, or vyilhin the fifth deyrceton the mother"s side, ör yyithin the seventh 


on the Father”, side —Vishnu, xxiv, 9-10 


Ri faq a-yxəzdl qur fasiq sqüq 1 
vprvərqfiları are"? sdaftazı qörral 1 
vür” qrqaalq xrxmav süzər 
vaqe game qiş” aqa: feqresin 1 
rara. —?, ARAR 


3 Let amin vho has finished his: studentship, espouse an auspıcious 
vvife iyho is not defiled by connectton vvith: another man, is: agreeable, non- 
sağında, younger in age and shorter in stature, free from disesse, has a brother 
İlving, is börn from a different go/ra and 2) avara, and is beyond the ffth and 
the seventh degrees from the mother and the father respectively —Yaynı- 
valkya, r, s283 

uq vayit ayat a xrqa, fuqaesurı fsareviysafirgevaq 1 

4 (A mın miy espouse a dimsel vho is) the tifth and the seycnth (ın 
degree) on the mother": and the father", side: respectively —Vasishtha: cited 
n the Mitökəhara vhile commentinz: on Yaynavalkya, r, 53 
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Ri raraq qaşıq aya, feaqaee: q 
sfxaTeT qülaT s qatı vav qün 1—TOŞ) əş, 01 
Rü uq? sf Tv? dard) fani 
As qenfirə, qaf” df vzan mer ro — 
vqəə qəl 


s A damsel  vithin the: seventh: and the fifth (degrees) from among 
bandhusş (--relationv or: şaprəzday, on, (ht: father"- and the mother" sides resəe 
pectively, should not b marned, likeavise önc of the sümk çəfrr, and one of 
the same örasara  (Nirada xır, 7) Tho-c imong, vrhöm martage atte taikes 
place vithin the seventh and. bc fifth (degrces) respceetiyciy, they all vvith 
their: offspring: bceome degr ded. and: reduced” to the position of Sudras 
Narada cited by Raghunandana 


€ ümrad”f) s.ə güya, qq aqa eftevq an fuşa”, fr 
mTşü vq fd arı valafs ı 


6 Shall cspousoe i daimsel not belonxing to the simc: gəfze: shall: ivoid 
fivc "degrees) on the mother"s sidi, and seven. ön the father" , or three (degrees) 
on the mother” sıdi ind fivc ün tic father”3 —P üthin asi cited in: the Mitak- 
shara and by Naghunindini 

öl urqruq arın, “TAY aq sfqaTen əm vafet, “qaqa, 


uvüer set seir: feqsəl) srrc, qaraveq ayə zaval sfi qi, 
aşvamıfır urireaqı”ə qamxae veran şora: aaa. 
Barı UTATTYA qq qayın 


7ə Dimselə  connceted on the mother" or (ho father"ə side ”shall not be 
taken in the mürriage, up: tö thc sevcnih: degrec , up to the: fifth degree, is 
the opinron of others all the vives öf the father are mothers, therr brother- 
are maternal uncles, thcir daughters are: sisterə, their d iüghters are nieces, 
they too shall not be married, otheriyise they, vvould. c ise disorder , this 
appitev also to the d üüghter of the 2/ccd2/0z —Sumuntu cited by Raghu- 
nandana 

el xşaışı x? nr q feuş düadıs arı 
at fsareri fyərreffat feriaTeafkam s xr qeri 

8, She, vho is not connected by 2:əzaiz or ivater, is fit for marrrage among 
the tyviceeborn classes, as also she vyho is distant by three: gö/ras “Vrihat- 
Manu ecıtd by Raghunandana 

el xrarele qfüfraraanır dara q ö, virmlix" əryez ) 
, ə m Lə 2 
qari ərş iqyec” s Tiyr red dara” sünni 3e: 

0. İndra 1 Come by paths th it are praised, to this: our: sacrifice, accept 
the offering , vell-cooked meit: 8: ollered (by us to thee), vvhich is thy due, 
as (one”s) matern il uncle”3 d aughter or: father”s sister"ə: dayghter (is: his due) 
Veda 

tel Qrumş ar oTarq “a Şevre simi Tas rağı 
va qötd oruqrt "üyüd qrşray  srerqüağ i 


Var ada, 


fTütathinast 


Surmanlı, 


and P?z at. 
Aanu, 


Marrtage be- 
teen nearer 
degrees in 
Vedic 
trimes 


Marriage- 
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ro From the very same common stock: ire descended the enyoyer 
(husb ind, and the: enyoyed (iife) ve marry in tbe third or vee marry in the 
fourth (degree) Gayasaneyaka 
dl fa vmedİ dq ser var erşrarfqan i 
arvadİyesur sn qes ülçfq gerc ii sə —çici 1 


r Let: a mün (f thirty yers mürry an agree iblc girl of: uvelve: years, ör 


able age of: a min of thrice cight yenrs, i girl of cight ye ir, , önc mürrying: earlier deviates 


giris 


and her 
p irentv 
end 
brother"s 
duty 


Rule- for 


from duty (or one may mi rry carler to prevint: f ulurç of: religtous ite) — 
Manu, 1X, 04 


ül YT aTŞTR aq x au x xama) 
Ta qa fat qa si yi qra ma sı 
səed “var sirf qivər sr? çorerar il 
veqr faareğa gər aradı sədifea 1 
siqeansdi) ras, q fal sədlsfq ıl 


MƏLU 
ız İf an giri be not given in mürri ige vhen she hay re irhid the tvvelfth 
ycar, her mother ind father is vell as her elde biother, these three go to the 
rafern il regions having secn her: catimcnt t before marriago— Phat Brahmanu, 
viho bemg blinded by viunity espotises such: a girl, (hould not bc accosted and 
should not be alloved to, sit: ati feast in the sime line vvith: Brahmanas , 
for, he 1, decçmcd the hüsb ind əf a Südriifç —-Yama, 22, 23 


aq nür cəftemana nü? azıq mest qacaq: 
əy lamlv yeyer axarı sarqara ıl 
fearfexı vel sryrada qaq ı 


13 (A min) shall: not: 1pproach the: vvifec before the ippe ir ince of € ütas 


consumma- nteni?,, ippro iching 


tron of 
vvife 


VVho is to 
give girl in 
marnage, 
their order 


Brahmıni by reason of) vi təting the virile sced —A"svalayanı cited in the 
Nırnayasındhu 


en fyr frame rar vəyə ərə sarı 
qəmi: veləmi yəfqes, ve çi 
xyəraqə? qarda q varı qramasil i 
nen sd qq mərt alıq en ati 


“TTSTARERT 1, 48431 


14 The fither, the paternal grandfather, the brother, a sa/ılya ör member 
of the samc fimily, the mother likevvisc , in defnült of the first (among these) 
the next in order, if sound in mind, ix to give a damsel in marrtage , not giving, 
becomes tnunted vvith the sin: öf causıng miscarriage: at each of her coufses 
(before marrtage), ın def lt, hovever, of the (aforesaıd) givers, let the 
damsel herself choose a suitable husband —Yöynavalkya, i, 63-54 


CH. s.11 ORİGİNAL TEXTS II9 


tn fvar fanat sra qə) nramad sTar “fq 
marnıq: qələm yafa er, ve: vc) fan: va, eye 


IS The father, the p iternal: grandfather, the: brother, a: sağılya, the same 
matemal grandfather ind the mother , ın def tult of the first among these, the 
next ın order, if sound in mind, is the giver of. a maid in marrrige —Vishnu, 
xxıv, 38-39 


te: fran çarq end mar qran srasıq fut 
“TaTee qarı qareəl) araya ann 1 
"TƏT sauTA qslsm? nəsl xf andı 
era xa fqıTaT qəmi a cama il 
“TU — R, Rot 1 


16 The fauther himself eh ill givela girl.in marnage, ör vüth his assent the same 
brother, the maternəl grandfather and mütcinal unelç, and.a sa/ lya, a ban //ata 
İtkeyvise , on f ilure of all, hovvever, the: mother, if she is: in sound mind, if 
she be not in sönnd mind, thc people of the same eeste shall give x damsel 
ın marrrage —Naradu, xi, 2c-ə 


ton fran cəfa aümml m? cəfa daz) 
sal vefa arrəy s vü qarayara efir li sz o a 
17 A vomnn is not entitled to independence her Father  protects her in VVoman never 
her m"udenhood, ber husband in he: youth, and her son in her old age —Manu, independent, 
1x,3 
te eq səri fuar, fra "fer, yarey süz 
vUT3 saqa v rar” fsa feyar, il 
ÜTuaeRT $, kİ 
18 A veomnn is never entitled to independence let the father protect her 


yrhen mniden, the husband vihen morrted, the sönə vhen old, and in their 
default their kinsmen —Yüyav"lkya, i, 85 


ei qari send eq Tar fa” fra yei 
araya, qaq qaş fareraq qart ərən, i 
10. The bride is anxıous for beunty, her mother for ve ilth, her father for VVhat differ- 


educatıon, her relations for family honour (in the bridegroom), and all the rest ent persons 
for a sumptuous feast desire ata 


R . m"rrıge 
vel Yev əqiq fvar eömi qram arq”et fiq” 
ey qoş əfizər qferaq naşı 
“yarı” erenna qaramat nərəğ” 1 


vqəq q frarau, xarı çara aTçd sən Çal 
20 To vehöm the father has given her, ör the brother vith: the father"s Vyifess düty 
assent, him: shall she serve vhile he is: alive , and shall not disregard (her tovrards 
husband 
duttes to him) vyhen dead 


Husband”s 
marıtal 
domınion 
over vife, 


Sacred nı )- 
tal te 
appiy te 
vugins iy 


Necessity əf 
marriage, 


Definition if 
marriage, 
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The recitation of the benedictory  sacred  texts, and the sacrlfice (vith 
Homa ın the nupttal fire) in honour of (the God) Prayipatı (-- Lord of crea- 
tures) are used in mamiges, for the sake of  procuring göod  fortüne (to the 
brıdes), but the güft (by the father) is the cause of the status of husband 
(or the m"rital döminton of the husbind ). Manu, v, 151912 


“ti vferavfaaı qət əya” a ufafyan i 

"mrəmrç afaq qur aqaifyı fran: 

vrfe efiri siam, fra To a) 

üvi fexr q fax xr fasi ay” uzi 

"ES, xc oli 
21 Te sarred nuptial texts are spplied solely to virgins and: not, among 

people anyvvhere, to non-virgins , since these are excludcd from religious rites 
The sacred nupti il texts are the certatn cause of the sacriment of marriage , 


therr completion is knonn by the learned to he on the: seventh step —-Manu, 
yul, 220-227 


MARRIAGE 
Seo. 2 -GENERAL DISOUSSİON 
Sub-Sec 1-INSTİTUTION OP MARRIAĞE 

Necessity of marriage, exceptıon —The institutlon af 
marriage vhich ıs the foundatıon of peace and good order of 
soclety, is considered as sacred even by those that viev İt asa 
cıvil contract, According to the Hindu Shistras it is: more a 
religious than a secular institation, İt is the: last of the ten 
sacraments or purifying ceremontes, The Shastras enyormn ali 
men to marry for the p irpəsc of p ocrcating a son necessary 
for the contınuatıon of the line of” paternal  ancestors and for 
the spiritual bencfit of their and his sonls Aecording to the 
Shastras a man may not at all enter into the order of: honse- 
holder, or £he married life, but may choose to continue a İlfe- 
long student yyhen he is desirons of 72202) 2a: or İtberation from 
the necessıty of repeated deaths and births, Büt all bachelors 
must not bc mistaken for İife-long students because, most of 
them do not marry, not because they are averse to the 
pleasures of marriage, but because they are unvrilling to take 
upon themselvcs the re-ponsibilities of conyugal life: These do 
not bear the remotest resemblance to the ş,fe-long students 
that are to lead the austere hfe of real celibacy. 

Definition of marriage —Marriage ıs defined by Raghu 
nandana to be the acceptance by the brıdegroom, of the 
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bride, constituting her: his vife, The) bride is not, in one 
sense, a real party to the marrıage vvhich is a transaction 
betvrcen the brıdegroəm and her güardian, in vehich she is 
the subyect of the gift. The  expression “brides: marrlage” 
is satd to be a figurattve one, The Hindu lav vests the girl 
absolutely ın her parents and güardians by vvhom the contract 
of her marriage is made, and het consent or non-consent is 
not taken into consideratıon at all, (a) 

Marrıage in ancıant times and the religious principle.— 
İn ancıent tımes marriage involved the idea of the transfer of 
dominion over the da-nsel, from the father to the husband., 
Slavery, or the proprietaiy right of man over man, vas a 
recognısed inətitution among all: ancient nations, and it 
appears to havc ovved its origin to the 2a/7za 2o/eslaş or the 
fathers dominton and unlimited povver over his: child, A 
daughter vas an item of property belonging to her father vho 
çould the efo.c ttansfe: her by sale, gift or other: altenatıon, 
like any other property ş and marriage: consisted in the trans- 
fer, in any one of the sud. modes, of the  parental dominion 
over the b ide, to the b.idog:oom  vno acqurred by the tran- 
sactıon, the marıtal dominron over he: Marriage by capture 
vras also based on the same principle: The: condition of a 
əlave, a vvife, and a son or daughter, vvas similar in ancient lav, 
and founded on the same prınciple of absolute dependence on 
the onc sıde, and of unlimitedl povver, extending to even: that 
of life and death, on the other, The carliest and common 
form of marrıage vvas the sale of the bride for a price paid to 
her father by the brıdegroom. The fathers chorce in the 
matter “vas under such circümstance- likely to be influenced 
more by the amount of the prıce offered, than by a consıdera- 
tion of the allıance bemg beneficial to the daughter, This 
purely selfish and secular principle became, mn: course of pro- 
gress, repugnant to refined feelıngs, and the Hindu sages sought 
to establısh the altruistic and religious: principle as the only 
guide for the father”s selection, by layıng dov that the free 
gift, of a daughter decked vvith: dress and. ornaments, to a 


(a) Purshotamdas v., Purshotamdas, zı B 28, 29:30. 
H L.-ıĞ 


Marriage mn 
ancıent 
times. 
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surtable husband to be found ont by him, vithout any other 
consideration than her happıness, is an: imperative icligious 
duty imposeg on the father,-—and by condemning. the existing 
practıce of marriage by sale in consideratıon of: the szz/26: or 
bride”. price, as bemg üniyortliy of: persons having a sense of 
spiritual: responsibility, anda, pictension to purity, vvhose 
cçonduct should be characterised: by higher principles,although 
that practıcc might be allovved to Südras among  vyhom purnty 
of conduct could not be evpeeted, 


Hındu ideal of marriage —The TTindu ideal of: marriage 
is, that it is a holy unton for the performance of religious 
duttes , hence, ivhere the sexual  pleasure is the: predominant 
idea in the mind of a party tö it, rt.is disapproved: and is con- 
demned as a eecular marrnage, as: distingünshed) from that: iin 
vihich the religious element prevailg The custom of: marriage 
of girl3 before puberty p oves that the: idea of sexual plcasure 
19 not asəociated vuth the holy nüptial ritc of the Hindus, The 
legal consequcnces of the approved and the condemned 
marriages, are diffcient , a vife: married in an approved form 
becomes a /?”e2/4z but onc espoused mn the disapproved form 
does not become a 7Pezəz Acecordmg to the Mitkkshari n 
Patni or the lavfully ivedded” vife, or: the mdispensable 
assoctate for religion, become- his sağzaz and may become 
his hetr, and het hüusband al-o may become her heitr " xyhercas 
a yvife vho is marricd in a disappioved: form and: consequentİly 
does not become 7”aZ/z docə not become her husband”. 
tağinda and cannot mherit from her husband, nör can he 
nhetit from her, This distinetion, hoyvever, is: nöt: recognised 
by the courts, and ivives: cspoused in the Asura marriage 
vhich though: disappreved” is: still: prevalent among: manly 
Classes of Hdus, (2) emoy the rights of a Pazəzz or: lavfuly 
vvedded vife 
Right kinds Sub-Sec ii —FORMS OF MARRİAGE 
of marriage Various forms of marriage — Accordingiy the Hindu 
sages divided marrrages into eight kinds fo the pur pose of 
dıstıngür-hing those that are approved on acconnt of there 


Paind 


Iİ Approved 
forms are — 


e Punyabrao v Atmaram, 821 C toi8: iga6 N, toq 
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bemg no improper motive on the part of any person conce:ned 
ın them, and are therefore declared to be religious, from those 
that are condemned on some ground or other, and are there- 
forc dısapproved and pronouneed to be irieligious, 

İn the marrrage called 3?922zza the fatlıicı or other: güar- 
dıan of the bride has to make a 2/2 of the: damsel adorned 
vvith diess and ornament to. a bachelor versed in the Brahma 
or Veda, and of good charactcı, vvho is to be sought out and 
invıted by the guardıan, to accept thc b ide offercd to him, 
İt has been obəci ved by the Allahabad İTigh: Court, that it 
çannot be contended that a vyidovv can never: remariy in the 
Brahma form. (z), 

In the 2247va marriage the damsel is given to a, person vho 
officiates as a pricst ın a sacrifice performed by the father, 
İn İteu of the Dakshın3 or fee due to the preest ç rt is: inferior 
to the Brahma because the father derives a benefit, evhich 
being: a spiritual one is not deemed reprehensible, 

Still nferior: is the 77:22 marriage in vyhich the bride- 
groom makes a present of a paır of kinc to the brides father, 
yyhich is accepted for religious  purpose only, othervvise the 
marriage must be called A”sura described belov,. 

Another kınd ef approved marriage is: called P/2/dğazya 
vhich does not materially differ from the Brahma, but in vhich 
the brıdegroom appears to be the sutter for marrtage and he may 
not be bachelor, and ın vhich the gift is made vith the: condi- 
tion that “you tvvo be partneis for performing) secular and relt- 
gnoüs düties,” These are the four kinds of marriage, the male 
1ssuc of vvhich cönfers special spiritual bencfit on the ancestors., 

The fou: dısapproved and censured kinds of marriages are 
the Gazafarva, the 47:47a, the Aağə haa and the Pazsac/a, 

The Gdyzdlharva marrage, evhich is. not: disapproved by 
somc sages, appcars to be the union of a man and a Avomon 
by thet mutual desire, and to be effected by consummatıon , 
this ecemə to be inconsistent: vith the fathci”. 242726 öozesfas 
over the damsel, and it ippears to relatc eithei to cases here 
a damsel had no guardıan, or to cases vyhere consummatıon 


(6) Kıshen v Sheo 23 A L ), gör gol C, 38 1g26A 


(5) Brahma, 


(ə) Əazva, 


U) Ars3a, 


(4)Prafa- 
$atya, 


H Disapprov- 
ed forms 
are — 

(q) Candlar" 


dq 


(Əl) Asura 


Fürisam, 


Marriage by 
exchange 


U) Aal/shasa, 
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by mutual desire had ahcady taken place, and the lav requires 
that the father should give his assent to the daughters 
marriage vvith the man. Gandharva form of marriage has 
been held nothing more or less than concubinage and has 
become obsolete. (4) But instances of such marrrage are to 
be found m some places vvhere it has been held that some 
nuptial ceremonies are necessary in such marrıages. (z) 

The A”sura marriage amounted to a sale of the daughter : 
(7 ) the Sulka or the brides price vas the möving: considera- 
tion for the gift by the father, of the daughter m marrage (7) 
A"substantral contribution tovvards the expenses of a marriage 
by the party of bridegroom is equrvalent: to payıng considera- 
tion of marriage to the bride and: the marriage  becomes one 
under the A”sura form (2), The fact that the rıtes preseribed 
for the Brahma form are gone through cannot take it out of 
the category of A”sura form, if there vvas pecuntary  benefit to 
the giver of the girl (5) The payment of: 2a72sa9)z (or 20713x- 
anamı, presents such as yevvels gec , patd by the bridegroom to 
the bide before he proceed: to the house for marriage) at the 
time ol marriage, (// ) or marriage by exchange, s, e., vvhere a 
girl from one famıly is married to a boy of another famıly 
and vce-tersa, (6) docs not necessarıly iender: the marriage 
one in the A”sura form, 

The Aa23/asa marriage vvas by forcible capturc and vas 
allovved only to the 272427 2ya3 or: military classes, Among 
certain classcs of the Go, (2) of Becrar and Batal this form 
Of marrfage ıs prevalent, (9) 


, -İhaoni o Mahara), 3 A, 738, see also Vasvvanathasivamy Kar 
M L ) əozı ər1 C 724 

(e) Brindavana v Radha, r2 M 7z İm this cönnection see Benode v Shashi, 
24 C VV N gs8 səl C 982 . 

(72 Chunilal v Suraram, 33 B: 432, 438, S Authikesavulu v Ramanu)am, 
qa M siz, Hirav Hansı, a? B, 29, 171 C g4g 14 Böm L R öz see 
Rathnathannı v Soma, 621 C or 41M.L 10 ı3 L VV s82 

(z) Govind e Savitri, 43 B: 173, see Shambhu v Nand, s8 1 C 933 əo3 
O C 284 

(£) Samu Asarı v Anachı,40ML)) ss4 22L VV aöz gös Mad yy, 

(s) Chunilal v Surayram, 33 B 433, 477 101 Bom L R 7o8 

oan Svram v Vialiımmı, ş31 C ax3 26M LT 348 1920 
M N, iş8 1oL V At (2) Punyabrao o Atmaram, 821 C iol8, 
1926 N 124 

(0 VViether Gonds are Hidus see ande p, 6t 

(ən) Gorali v, Emperor, 1,27 N 279 
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The Pazsaca marriage vras the most reprehensible, as 
being marriage of a girl by a man vho had cammitted the 
erıme of  ravishing her: cither vyhen  asleep or vyhen made 
drunk by admınıstering: intoxicatıing drüg İt müst not be 
thought that this is an instance in vvhich frand is: legalised by 
Hındu lav , the real explanatıon appears to be that chastity 
and sıngle-husbandedness vere valucd most, and so the 
Hındu lav provided that the ravisher: should marry the 
deflovvered damsel, İt appeaıs, thecrefore, that the Gündhaıva 
and the Parsacha marriages  vcic p:eceded and caused by 
sexual mntercourse, ın the first ca-c vvith the consent of the 
girl, and ın the second by fraud The Asura and the Gün- 
dharva seem to iesemble  re-pectively the Co-e,)2/20 and the 
Usus m Roman lav vhich, hovvever, positiyvely forbade: the 
Paisicha marriage. 

(t should be remarlked that these cight: kinds of: marrlage 
are not really eight different /o”rz of marriage, as they are 
loosely called , the form appears to be the same m all cases 
except perhaps in the Gündharva and the Rükshasa, namely, 
the git and acceptance of the damsel, coupled vith: religious 
rites vyhich are necessary and more mültiplied: in the approv- 
ed ones, This form of gift and acceptance seems to be 
observed even by Christians, among, vhom it is: undoubtediy 
a survival, 

Of the cight forms of maritage ennümetated above, it is 
nov the accepted lav that all except the Brühma and the A"sura 
forms are obsolete, (zz) 

Other forms —Besides the cight: forms of marriage men- 
tioned above there are other forms of marıitage valıd by 
custom (o) and by statutes (2), 

İn the Punyab thete are forms of mairiage knovn) as 
Anand (g) and C/ader Anolast the latter of vvhich, hovever, is 


(n) Kolapur, Maharayı v Sundarım,48M1 
(o) Kishan v Sheo, 233 A L 1 8: gol C 338 1926A 1 
(22 Hindu VVidov, Remarrıage Act, xv of 1856 , Special Marriage Act xxx 


Of 1923, see 22 70 and 73 
f q) Sohan v Kabla, ro L 372 1928 7o6, 


(4) Pisacla 


Eiyht kinds 
of mamiage 
and their 
form 


0 forms 
obsolete, 


Anans3, 


Farra 


SAv.ça 


Svord vife, 


Every 
persun, 
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not one of the approved forms of maruage, (7) A marrilage 
of an .A?o?a viho is göverned by Hindu lavv, cannot  legally 
marry his maternal aunt, (s) 

Xearao 1ə a form of marriage  prevalent among some: İover 
castes mn the North-VVestern Pırovinces, (£) 

Therc is another form of marriage in Bömby in vhich the 
vvife is called /Vazra xvifc, (74) 

Pat marriage is another form prevalent: in certain parts 
ın Bombay and the Central: Provincces, (4) İn this: form. a 


vidovv can marry (zə) 
Pat”? form is one ptevalent among a sect of the 2az/agyes 


of Bengal (r) by exchange of A£ae/2z) (7) 

S2enga or Sagat is another form of marirage among same 
lovver castes in Bengal, (7) 

There existed in Southern mdia, a form of marriage knovn 
as szcord-mar) tage among the 2./a£) iya: castes yyhich is even 
nov prevalent among some zemindars: mn Soutlicin İndia, m 
the case of //e22araya of Xoflhapnı v Sunoaram (a) vrhere 
the partıes vverc Szazas, syord sviyes are held to be, perma- 


nentiy kept concubines 
Sub Sec il.—PARTIES AND MARRIAGABLE AĞE 
VVho are competent to marry —ccording to Hindu lav 


every malç Hindu is competent to marry unless he: is other- 
Vlse prohibited, Marriagc is möre emphaticaly  ordamed) for 
8 vyvoman than for a man, (2) Of the ten Savzs2a?as or sacra- 
mçntə, marrıage, İrke that af a Südra male, is thc only onc for 
yyomen, (c) 

The dısqualifications for marrtage are fever in Hindu. lav 
than ın other civilized systems of lav (4) Persons vo are 
sufferimg from dersangement of mind ac not gencrally disqual- 


(r) Gurdial v Bhagıvun, 8 L. 466, 3?r , Sohin v Kabla, si/iza 

(s) Sadagar v Emperor, 928 L röş 

(() See fosi, Sec 6 

(x) Sama ə Bu VVilr s4 B:s48 , aee post Sec 6 

(ev) Sec Mani Zaboo, 22N LOR rl ec /osvi Sec 6 

(go) See fosi, Sec 10“ VVidoyis” 

(x) Adyvarla s Lalit, 33 C VV N 93? 1930 C s? 

U/) Gop"l o Broyı, 34 C VV N 944 (c) 5ec göst Sec 6 

(a) 48M rv, 154 1925 M oç? 

İT Manu, IX, 4 

€) Manu, İL 67 , Kamesvara £ Veeracharlu, M 422 20 
SI C tos oML İ1 20 bü 5 

(4) Baneryec” “ Stridhini”” qth Ed o as 
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ficd to marry, but the mental dı-qualificatıon must: depend onca 
q uestion of degice: (€) There 19 an carly case (7). m -vhich n 
ha: bcen held that the marriage of a, lunatıc is valıd The 
Madra:s İigh Court, hoxcver, msa case mn) yhich the pomt 
indirectly arose, has abstamed from expressing any opinion on 
the qucstion ehethci a male: lunatic: can contract: a valid 


marrıage () 


"The ancıcıt custom (2) of rarsıng. iscuc by, procication in 
a vife of a cünuch göcş to shovr that the 1Hundü lav, did not 
vicvv the disqualification of impotuney in the same İlght as it 
19 genctally consideicd by other pol dicd ey-tem, of lav 


The Dayabhuga (2) and the othci: İcadıng: ticatises of: all 
(he other: sehoəls, namcly, the Mitakshara, (7) the: Viyada- 
Chintamoni, (23 the SmitlhandırlA (?) and the Vyavahara 
Mayuukha əş) hold that the issuc- of eüch: disqualificd personə 
are legilimatc and as such cömpetent to inheiit if they their.- 
selveə are frce from those di-qualification- 


VVhether a 2742a3£ or a Bavrağı can marry see ğoət 
Ch, XIV, Sec ş, Sub-Sec : and Sec 6. 


The Hindu lax has lad. döovn: editaın icstiictions upon 
marrıiage vhich, hövevei, vith the change of: ideas and. fecl- 
1ag9 of the İlindu socicty, are növ: considered to be mcic 
moral obligatıons — İstancees of: such myünctions arc the 
marriagc ol a youngci brother avhen the: elder brother is 


unmarrted, (2) and the marriagc of a younget sister: before an 
cİder srstct, (o) 


Marriageable age and marnage  vvithout consent.— 
Accordıng to the sagcə the mar rnageable age of a man is be- 
tuvcen tvvcnty-four and thity  ycars and that of a girl is bet- 
yvvecn eıght and tuelvc ycars (2) Büt contrary to the Shastras 


(e) Moun v Chandrabutı, 38 C 700, 700 381 A 1ə2, 12ş 
(UF) Dabychum Mitra ve Riadha, 2 Morl g9 

(r) Chellathammal v Amm"yappa 32 M 23 

(8) Manu, İX, 203 

(ə) Daya Ch V, 18 

(7) Mit Ch H Sec N, g-ro 

(2) Vivada Chintamoni, PC, 1 igore”s translation p 244 para 2 
()) Smriti Chandrika, Ch V,32 

(ən) Vyavahara Mayukha, Ch İV, Sea Xİ, H1, Sec Mandlık, p ror 
() Baner)ee”s Stridhana qih Ed p 42, 

(0) /0p s6 

(6) Text: Nos ti and 12, 


Lun dc, 


İmpotent, 


M ihant 
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a custom giev up according: to yhich: marinages vvcic nego- 
tiated by the güardian- of the birdegrooms and vverc celebrated 
at an carlıer age , and. excepting: in a fev mstances, the real 
partıcs fo the marriagc even növv see cach other for the: first 
time vvhen they ac actually passıng through the ceremony of 
vvedlock But nevcitheless it: is: an mdisputable fact that ın 
the mafority of: instance. Hindu marriages, though thus 
contracted did not provc to be unhappy oncə 

üustificatron of marriage vvithout: express: consent,— 
Therc arc many person? vvnüo bəmg dazzlel and: blinded by 
the material civilization and. the political: gicatness of) the 
Furopcan nattons, considc: thicti: soctal: mötitutions to be 
supertor to those prevalent amongst the Hindus iyhose) politi- 
cal degradatıon is attriıbuted by them to the assumed inherent 
mferiority of) their: social: organization and also of) then 
religion, Marriage by mütüal  cənsent of giovn-up men and 
vvomen 15 vhat prevails among the Christin: nations of 
Europe, and ıs on that account thought to be the most civi- 
İızed and piroper form , avacrcas the contrary s the rule in 
İndia, vhich is: thereforc taken to be a barbarous usage and an 
evil of a gravc character, The Hindus, hovvever, say that 
vhen one cannot have once” mother and fathei , onc”. brother 
and sister, or any other relation, according: to one”. chorce, vhy 
then should the person have a vife or a husband  according” to 
the person”. ovvn choree ? If all othei dear and ncar relation- 
are one”. ovyn vvithout a chotce, one may as vell have a vife 
or a husband dear to oneself, though chosen by others ş and 
this ıs conclusively proved by vhat is found in Hindu society, 
The alleged supertority agam of marriage by mütüal  consent, 
is negatıvcd by the fact of therc bemg so many divorces and 
separations, shovving that unton by chorce is not the condition 
of the happress of married life A5 for political: grcatness 
and degradatıon, there arc pıous men vvho vvould say that the 
height of the political: greatness of a: nation is often the 
measure of the depth of its religious degradatıion , for the 
attainment of vvoridly prosperity by one nation s frequently 
accomplıshed at the expense of others, and therefore, by 
transgressing the rules of religion, 
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Early marriage of Hindu girls, father"s düty —lt is a 
religious düty. imposed by the Hindu Shüstras upon the fether 
or other güardian of a damsel, that she should be disposed of 
ın marriage at a tender age not carlıier than thc cighth ycar, 
but before the sıgns of puberty make their appcarance The 
reason of thc rule appeaıs to be three-fold The 2/52 16,—that 
marriage should be contracted from a sen-ce of religious düty, 
and not from a desirc of sexual pleasurc, and so the immediate 
gratıficatıon of it is made impossible The: eecoy/ef i9—that 
by marrtage a girl becomcs not only the partner: in: İlfc of: her 
husband, but becomes a membei of the yomnt family to avhich 
her husband belong: , and that, thereforc, being admıtted: into 
the family at a tender agc vhen her mind and character arc 
yet unformed, and placed amiıdst the associations and: pecu- 
haritics of the family of her husband, she become- assımılated 
to it, upon vyhich she is, as it vverc, engtaftcd m the samc vay 
as a member born ın it, The 27z/4/ rcason is,—the anxıety 
felt by the Himdu  legislators: for: securıng: the: chastity of 
vvomen, vvhich is the foundation of the happiness of homc, of 
the beltef ın the rcalıty of the family tic and) relationship, 
and of the mutual love and affection of the relations tövvards 
cach other based thereon, vvhich are so prominent mn: Himdu 
soctety. The tuvo strongest propensitices to vvhich man, m 
common vith the lover anımals, is subyect, arc the: desire for 
food and thc desire for offspring VVith the first he iə börn 
and the second manifests itself later on at a ccitam stage of 
development and marriage of a, damsel before that age is 
strictiy enyomed, so that her mind may be concentrated on 
her husband alone as the mcan-s for the gratification of that 
appetite And it cannot but be admıtted that in the: general- 
ity of case: the attachment that grov.s up betvveen the hus- 
band and the vvife is of the stiongest kind, and” the: devotion 
of Hındu vvves to their husband 1 unparalleled 

It should, hovvever, be particularly noticed that ivhile the 
Ilndu sages enyon the carly marriage of females, (2) they do 


(2) Texts Nos, 11 and 12 
HL mv, 


Early 
marriage, 
its yüstie 
ficatıon 
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at thc samc timc, condem, in the strongcst te ms, the prema- 
turc consummatıon of thc samc (z) 

Accordıng to modern: practice even the bridegioom isla 
mere passivec agent ın marriage. Our Shastras, hovvever, 
appcar to lay dovn that he should bc a frec agent in this 
matter, and contt act it at a matuic age vvhen hc is in a, posi- 
tion to fully uünderstand the re-ponsibilitte- of conyugal life. 

Early marriage, such as, at present, prevails in our society, 
is consıdered as an evil by many “educated” Hmndas Some 
condemn thc cariy marriage of females on the ground that ıt 
may İcad to pıcmaturc consümmatıon, Others disapprove of 
carİy marriage of the young men that are prosecuting, their 
studies as students, They do rcaliy condemn the modern 
practıce in so far as it is contrary to the Shüstras. 

Chıld Marriage Restraınt Act --By this Act (XIX of 
1929) the marrıiage of a boy belov the eighteenth year vvith 
a girl belovr the fourteenth year has been restricted and the 
violation of it is made penal, This: Aet vvas passed vvith 
all the precipitate haste possible in the teeth of opposition 
throughout the length and breadth of the country, not only 
from the Hindus but from the Mahemedans also Tİnstead 
of folloving the usual procedure, adopted by all the civilized 
countries in passıng such a controverstal Bill, of appealıng 
to the country, the Bill vvas incorported in the statute book 
At any rate the matter vvas not of such an urgent nature 
that ıt could not have been delayed till the constitu- 
tion of the nev: Assembiy, vrhen the electıon of mem- 
bers mıght have been distinetiy made) on that issue, If the 
Haındus had folloved this so-called pernicious custom for 
sıx thovsand years sınce the davvn of Hındu civilization and 
if inspite of this social evil, they instead of  bemg  extinct 
left behind vvorthy descendants vvho could think of la reform, 
the matter could easıly have been delayed to ascertaın the 
viev/s Of the masses for ""hom the enactment vvas intended, 

It should be stated at the outset that the Hındu sages 
dıd not approve of child marrtage ivith the obyect of imme- 


—————————————- 


(4) Text No ış 
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diate consummatıon as is ünderstood by some and misre- 
presented by others The Hindu marriage consists of tuvo 
different parts 7752, the marriage of bridegroom of) tvventy- 
four to thirty years avith a bride of eight to tvvelve years of 
age, Soon after this part of the marriage) is solemnized, 
the partıes to the marrıage live apartın thc family of their 
respective parents After the gul: attams puberty, the 
second part of the ceremony. namely, the dyzragamana or 
Zaymana oy gözəna cercmony is performed İt is the cere- 
mony of partıng by the girl of the family of her parents for 
that of her husband, to live there parmanentiy as husband 
and vife, Be it noted, as has already been stated, (77) that 
the sages condemn the early consummatıon of matriage, (2) 
It is no doubt the düty of the legislature to put a bar against 
sexual connection before the time nature allovs, and this 
is vyhat is practicaliy done mn England ( ? )ın fixing the time 
himit at the sixteenth year for the güls, vehere they generally 
attaın puberty at a müch higher age English lavv is: qulte 
consıstent vvith the lavis of nature and habits, cüstoms, 
cırcumstances and much higher İongivity of the people 
for vvhom it is meant, An age restriction may: similarly 
be put atthe average age vrhen the girls in this country 
attain puberty vvhıch is the tvvelfth year (7?) Let the marriage- 
able age after that limit be left to the discretion of the 
parties surtable for themselves. Public opinion should be 
created ın favour of increasıng the marriagcablo age, if the 
proposıtton is correct that greater the marriageable age the 
better for the country. Legislation to ieguülate the con- 
summatıon of marital rights, at a time müch , İater than 
nature dıctates and parties to it like, on grcunds other than 
public policy or economic conditions, cannot at all be 
yüstifled, İf any body urges that ın nörmal conditions the 
child-bearing age should be artificrally postponed to a period 


(73 dnfep 1290 

(422 Textə No 11.andız 

(7) yö 20 Geo s, C 36 

(a) As vegardə the age in vlich Indian and English: girl. atin puberty 
ec Page 336, Apx VII of Report of the Age of Consent Committee, ro28 
1920, Government of İndia, Central Public itron Ihey have attempted to 
dıstingülsh “puberty” and “first menstruation” vyith out any difference 
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İater than nature commands, on the ground of health of the 
parttes and the prospective child, it: vill be violatıng: the 
nature”s lavv vvith consequential results No body can predict, 
that on nörmal conditions: natüre”s call if postponed, enures 
for the benefit of the persons concerned, 

Had the age İmmit in this Act: been fixed at the tvelfth year, 
the age at avhich the) girls in this country generally attaın 
puberty, the vrhole Hindu community, perhaps, vvould not 
have obyected to the legislatıon It: is vvell knövn that 
amongst the educated Hındus, partıcularly of Bengal, a 
girV”s marrtage r seldom. solemnised before the age of 
fourteen But from this it should not be made a unversal 
tule of lay, restricting the marriage of a girl before the 
fourtesnth year to the great hardship of the parties con- 


cerned 
VVhatever may he the teasons in support of increasing 


the matrirageable age of girls or of the age of consent, the sex 
attraction shall ever be present after the sexes attaın 
puberty There may be placed an artiıficial barrter to the 
marırage, büt that avill not prevent the üunton of the sexes 
unless strong güard be arranged for by ther  güardians 
This) practically impossible in a Hindu family in vvhich 
the fornt family system and. maimtenance of poor dependants 
are still in vosue vvith immense mütüal benefit, The sexul con- 
nectton of a girl before hec marriage is 1ooked upon, vith 
the greatest horror by the Hındus, particularly because the 
Hindu: soctal organization does not approve of the marriage 
of such a gül yyith any member of a family and even the 
socıcty gces the length of out-castıng that girl and her 
parents” famıly 

The age testriction should be redüuced to the tvvelfth year 
and it is not too late to amend the vvrong done to the 
masses vho ın the course of time vvill adopt the spirit of the 
lav, af the: legislators avould büt pay a İtttle məre attention 
to the root cause and try to remove the stumblıng block on 
the path of a nation”s ctvilization, namely, poverty and 
ignorance, 

Another important aspect of the question  vyhich: should 
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be considered in fixmg the marnagable age of the parties, 
İs the average longivity of the people of this: country. İt. is 
highiy desirable that a man” issnes, or at ahy rate some of 
them, are settled ın İrfe before the age at vvhich a Hindu) is 
directed by the səges to retire from the life of a householder 
er tho age at evhich the gövernment-service rules: provide Tor 
retirement from service, if he be not already in the other 
vvorld , othervise, the children avill: be stranded in İlfe, as 
the mayority of the people here hardily succeed in amass- 
ing suüfficient funds out of his poor income to make provision 
for them 

This: legislation vill no döübt be seme source of revenue 
to the State but at the same time it vill be an engine of op- 
presston to the ilhterate masses vvho cannot rise above the 
soctal organısatıon and kick: at its rules, driving avvay: their 
poot dependants into the street to die of starvation, there 
being no lav for the protection of such ünfortunate people 

Obiection to tvvo rules of marriage, considered.-- 
Exceptton, hovyever, is taken to the tivo inles of the Shastias, 
the /z”:7 of vhieh mposes the düty on the father or other 
guardian ol giün0s, of: providimng) them xith surtable husband- 
before puberty , and thc secoyd/ of vvhich  enypoms: all: men to 
enter mto matrimony 

The obyectton to the: /7/2 rule: has: arisen: from: the fact 
that (he observance of the rulc entails rum upon fathers of 
daughters m conseqacnce of the hecavy expenditure they are 
compelled to incur: mn disposing of their daughteis m marriage. 
A most perniciou, custom: has been groving up Hindu 
society accordmg: to vvhich biidegiooms arc becoming: market- 
abic things, and  extortionate demands arc made by their 
guardıanıs, that are to be satisfied by: the bride”: father in 
order to bring about thc marriage, The custom  ovcs: its 
origin: to the vanity of the Calcutta people, büt it is gradually 
exvtending itə misehievous influence over the Muüffassıl, İt: is 
detrimental to the best interests of the Hindu community, 
and diırectly or remotely it: affect. every member of Hindu 
socrety, not evceptmng those that, blınded by a short-sighted 
poley, believe themselves to be gainers, The göod  sense of 
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the Hindu community seems to have left them altogether, as, 
in a matter of such vital importance to thetr society, they do 
not exert (hemhselves and do not make any efforts to put 
dovn the grovth of this repiehensible custom. 

The obyection to the: secovza” rule is of a very, serilous 
character By contact avith the VVestern civilization the: ideas 
regardıng comforts have expanded  amongst: all classes of 
people, “educatcd” o, not, the: simplicity in the: habits of 
Hındu life is passing avvay , and maddagc is almost conc to 
be regarded as a İuxduiy, itə responsibilitic having böcome 
heavıer than b:forc To the carly and imp.ovident: marriages 
5 attriıbuted the: evant of: self-respect, selFueliance, indepen- 
dence and enterprising spirt, that, m one sensc, characterises 
the İündus, and: that iə thought to havc İed to their present 
political degi adation 

The Tlindu civilization and the: VVestein civilization are 
different in character and somevvhat: oppəsed to cach other, 
The VVestern civilization: 18: dirccted to thc promotton of the 
happıncss and p osperity in this: vvorld, of the people of 
different: ləcalıtıc. iespectively, that: constitute different pəli- 
tical state. , xvheicas the Hindu: civilization is directed to the 
attarnment of happıness in: this as vel as the next vvorld in 
the truc -ensc of the term, for according to the Christian 
beltef, thet next vorld is not to commence until: doomsday , 
vhile according: to thc Hindu belief, it commences immediately 
after death, vvhen the human soul attaıns liberation or eternal 
bcatıtude, or assumes another heavenly or carthly body, 
accordıng to ite merits and demetitə The Hindus are therce- 
fore more religious than vvorldiy, Selfabnegatıon, self-sacrıfice 
and self-humilration are necessary for the attamment of their 
religious aspiration, and the passiveneəs, the: mildness, the 
tenderness and the dependent spirit of: the Hindas, are the 
effects of therr institutions möulded in a vay: calculated to 
subserve that purpose 

The great qucstion, thercfore relates to the: sz/9/2//22424 
00num and the mode of its attamment, and the continuance 
of our institutions depends upon its solutton, or rather upon 
the belef in this respect, 
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İt cannot but be admitted, hovvevcr, that the rule itself is 
requrred by the İavr of natüic, and non-complranee vyith it is 
attended vvith illegitimaey and various other vices. 

Be 3—PROHİBİTED RELATIONSMHİT 

Principles of” prohibited” relationship for marriage — 
The prınciples on vvhich marriagc is prohibited are discussed 
in Bentham”5 Theory of Legislation, The yomnt family 
system, vhich is a cherished. institution of the Hindus, and 
yyhich is the normal condition of: thcir: socicty, accounts for 
the prohibition by the Hindu sages, of marriage betvvcen 
a larger number of iclations than by other: systems of: yuris- 
prudence İhcie  arc strong physiological rcasons: in support 
of the rules of Hinda lav on this sübect, and the same 
social reasons that render it necessary to forbid the marriage 
betyvecn b:others and. sisters, vvould” yastify the: prohibition 
of marıage betvveen relations that may be members of a 
İoint Hindu family, Those relations that are called to live 
together ın the gicatest intimaey from their: birth, as: vell as 
those, onc of xyhom stand- ın /oco 2aze”fis to the other, 
şhould not be alloved to entertaın the idca of marryıng: cach 
other, and an msuimountable barrıcı betiveen their: nüptial 
unton should be tarsed in the form of) legal prohibition, so 
that the beltef ın the: chastity of young girls, that poverful 
attractıon to marrıage, may be maintaıned  unshaken, The 
Hındu İegislators, hövvever, are so anxıous to secure the 
foundatıon of this belief, that they ordaımn it to be an impeta- 
tıve religious düty of the father and the like relations to 
dıspose of damsels in marriage before the signs of puberty 
make their appearance, so that there miıght not be the 
shadovr of a doubt mn that respect, 

Sages and Vedic texts on prohibıted degrees.— 
İt has already been said that the different sages have laıd 
dovmn different rules on the suübiect of prohibited degrees for 
marrıage. ( 7?) Most of their texts are given at the commence- 
ment of thıs chapter, (o) On a perusal of these one can per- 
ceıve the divergence betvvecen them , Manu prohibits the 
largest number, vvhile Paithinası the smallest, There is an- 
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other important respeet in vyhich: Manu and. Sumantu differ 
from the other sages, namely, that thc former prohibit the 
same number of degrees on both the father" and the mother"s 
sıdes, vyhercas the others forbid a larger number on the fathicr”s 
than on the mothci”. side the former viev, appears to be 
agreeable to popular feeling. and. in: accordance vvith: actüual 
pracetice Another pomt descives special notice, namely, that 
the language of Manu”s text ele: ly shovs that the rule pra- 
pounded by him s rccommendatory in character , and the 
actual nsages of marriage, prevalent, mn) various: localitice and 
among diverse tribc-, prove the: rules propounded by all the 
sagcs to bc af that charactcı 

Of the tvo Vedic texts (2) onc says that damsels of the 
third and the fourth degices: arc espoused, evidently on the 
mother" and the father" side rcspectively , vyhilç: the: other 
İmplies marrıagc of cognate first cousm. 

Customs thereon actually observed —İt s vorthy af 
specral remark that Pairthinasis  a/zez zafıve rule prohibit- 
ng only: /7ve degiecs on the father”s3 side, and. Z2/ce on the 
mother"., is actnally oğ ez evə” in: piactice by the Bidhmanas 
of Bengal , and that the T”ee”c  /er£: indicatıng mairnago of 
the /e22er”s sgvfey”s dan ç hfe) and. of” the: ?20//6) 2 6, others 
dangüle), and thereby impiying: the p.ohibition of only tuvo 
degicece on: both, sides, is actüally 7o//0zvee? in p actıcc by 
even the Brahmanas of Madras, and by the Nehatriya: holders 
of impartible estates mn) the: yangle Mahal- of VVest Bengal, 
(novv mostiy meluded m Bihar) and also by the Kshatriyas of 
many other place. “There 18 a, vell-knovn: precedent of 
marrıagc of the za erxal xancİe", dag hter, namcly, the cspousal 
by the Kshatıtya prinec Arykina—the hero of the battle of 
Kuruk-hetra, that inteinecine var: ayhirch: extii pated: the 
yvarrior: class of mdia,—oT Subhadı d the beautiful danghtci of 
Vasudeva and siste: of Srikiishna, the möearnate Deity 

Table of prohibited degrees by different authorities — 
The folloving table “hovs very: clcarly the: diversity in the 
numhbers of degi ccs of cognate damsel- prohibited by different 
authorities — 


(2) Text No 10 
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, Prohitited on FP ohitited 
A ulÖorities fat . z . i. de, others sd, 
Manu , 67 . 9.7 
Sumantu 007 . 7 
Do, says, according to others $ 5 
Vishnu 7 se 5 
Yaymavalkya 7 5 
Vasishtha 6 4 
Paithınası .. 7 3 
5 3 
Yağurveda ... 3 .. 2 
Vedic text 2 2 


Mitakshara on prohibited connection for marriage,— 
The substance of the comments. niade by the Mitakshara 
upon thc text of Yüdymavalkya on this sübicet is already given 
(7 2 vhilc discassing: the definition of the term 27zə/4/77r, 

The text- of Yamavalkya are already cited (2) and vüth a 
vıciv to cnable the icadei to correctly ünderstand the subyect 
of Sapında ielattonship for the purposes of marriage as vvell as 
of inheritancee the original passage- of the Mitakshart bearıng 
on the subiect, vith their translattons, have been given: (7) 

The Mitakshara says that thc qualıificatıon that the bride 
should be non-sağzıraz applıces to all: castes, for the sağözraız 
relatıonship: exists: everyaevhere büt the qualification that she 
shall not belong to the -amc çoZre and 2,azara applıes only 
to thc thicee iegenarate tribes , (zz) although the Kshatriyas 
and the Varsyas havc no xo//as of their ovn, and. thercfore 
no 2? avaras, yet as they have go/res and 2,azaras, derived 
orıgmally from their ancient Gürüs, the rule is applıed to 
them also , mn support of this, a text of A”-valayana is: cited . 
and then the Mitaksharki, goes on to say that the status of 
vvifc does not atısc (among  regenerate tribes) should the 
brıde be a sağszdlı or samüna-gof a or samidna-bravara , 
but the status of svife: does arıse although: she may be 


(7) b 90 sziöra 
(2) pp 80 and r16 sura 
(2) pp 8t 86 sxğra 
(m) Amar v Tar, ra8 P VV R. ror? 8oP R 9? 421 C 3si r büt valıd 
among Batdı Chovrrası Giddidars— Shah Deo s Kusum, 4041C 99 ş PL 
I 1ös L şe P C Appeal p Ğt /?o/ vote (nq) 
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diseased or thq like , for (the text No, ş is mcicİy recommen- 
datory and not mandatory as regards the other: qualifications 
of the damsel to be chosen for marrrage, since) there vvould 
be only inconsisteney vvith: perceptible (and: not vith any 
spiritual) rcasons (in case there be maritage of: damseİlə 
havıng the other disqualifications menkoned in Yayavalkya"s 
text, such as discase)  Then the Mitakshara obsciycə that 
as the qualıfication that the bride: “hall be non-saözzdz,  2€, 
non-relatıon, 15 too xvide, according to the mcanıng of 
the svord sağzərez already explamed, namely, a: relation 
connected through the samc body, ihcicforc Yamavalkya has 
addcd—“öeyond 1/ne fifi2 and” Te sevenik fvom İle möffe) 
dərd The fafler: teybee feeviy” And then: göcs on to cxplam 
this text the passage yvhich has ahicady been cited. (7?) 

From the comments of the Mitak-hara on that passayc 
it appear- to follov that: “//2e: /2/22 and Haz seveniİ”  arc to 
bc counted from the mother and the father respectively, and 
that the seven anccstors on the fatlıcı”. side and the fivc on 
the mother"s, may be traced through: males or females, ör 
both , for although the Sanskuit vord for degree is 22/7/5924 
vhich also means. a male, yet it cannot on that: account be 
contended that the lıne- müst pass through he male- ony, 
İnasmudh as ın computing. the: fiye degices on the: mother”s 
elde, the: mother: r taken a- önc degiec or 22/7/2426, and it 
has already been sazi that: accordung to the: latest commcn- 
tators the döv nvard lines from cach of the ancestors may pass 
through malc- or femalc- indifferentiy Hence (he maternal 
poİation. of the paitcinal as vvell as of the matcinal grandfather 
and of the paternal gieat-girandfathet appcar: to be: prohibited 
by ihc ahbove tule of sağzəralz iclationship: for marraage, it 
the rulc, prohibitmg: five degrecə from the mother of the 
2öroğosıtus Uç extended to the matcinal relations of the fathci 
and other paternal ancestors, mətcad of appiyıng the: tule of 
seven degices on the fathci”ə side to the maternal ielation- of 
the paternal ancestors., 

İt 1. nov to be considered avhat the later cömmnetaton s 
say on the subyect, 


(z:) pp 81-86 su9a 
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Later commentator s on prohibited degrees,—The rules 
regardıng: peohibited: degiecs, extiacted from: the forceomg 
texts of the sage-, by Raghunandana m his Udvahatativa, a 
treatise said to bc respected in Bengal, arc to be found in Dr 
Banerys valnable 719 zorc Teectines on the sübycct (pages 
58-60 şıd Fd) The: samc inles are icitciated by Kamalakara 
Dhatta, (hc author of (he: Nirnaya-Sindhu yhich: is regarded 
as an authority in the Benares School, 

The rule. contamed in these vvorks may be sümmarised 
as follovs 

İ A man cannot mairry- a girl0 of the sanıc ,goZ/ a or 2/avarı, 
This rülc is called evogamy This rüle docs not apply to the 
Sudras vvho are sar to have no göz as of ihcir on , büt it ap- 
plics to ihe Kehattiyas and the Varseyas although it is alleged 
(hat: ncahci hayc they any çoZza nor 2, avara of then ovn 
Thc goz, of the-c thiec mücror castos are said to be, tho-c 
of the Gurus or pieceptors, ör the piteste of their ancestors, 

I XA man cannət mairy a girl xho isa cognate iclation 
of atiy of thc follov mg: desci iptiono — 

(a) 114he is: vithm the: seventh degree in: descent from 
the Tathcı ot from any of hiz cix male ancestor. mn) the male 
line, namely, the paternal giandfathci and so forth 

(0) İH she 98 vithin: the fifth degiec in desecnt from the 
matcınal grandfathci or from any of his four pateinal: ances- 
torə in, the: malc İme, (he fivc degi ecə from the mother bemgi 
counted by them exclusive of the mothci, 

(6) İF hc is evithim the seventh: degice m descent from the 
father”- 2a9/0/23 or from: any of their six ancestors through 
vhom the gil is iclated, 

(41) H “he is vithin the fifth degree in descent from the 
mothe: s 22/4/2445 or from any of their four ancestors, thiough 
vvhom the girl is related 

MT A man cannot matiy: ccitamn: damsell though there 
18 no consanguunc ielation-hip betivecn them, They atc the 
stepmother"s sister,, her brothe”s daughter and. his daughters 
daughter , the paternal uncle”s vvifes: sister, and the vife”. 
sisters daughter, and the preceptor”ə daughter, This rule 
appears to be of moral obligatıon only, since it is: not: respect- 
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ed, Accordmgiy, it has been held that a marrtage: betvecn a 
Hındu and the daughter of his vife", sister 19 valid (2) 

The second yule i5 soniceyhat complicated The: follovmng 
diagram vil enable onc to undci stand vithout difficulty, those 
that arc prohibited by this rüle,especially by clauses (z) and (4) 


m Tə 

F, F., Fi, 

İ 

F, Fio F,. Fə. 

İ , 

ib b İ 15 m 

pb 
TİL 1 İ TL 1 
D F, M D 58. D 2. D S, 
B, F, B, B, B" M B” B“ 


P is the bridegioom TAN to F? arc his seven patcrnal 
ancestors m the male line, F: to Fi, are his fathei x five 
maternal ance-torə nn: the male İme , Fu to Ta: arc his 
mothcı”. five paternal ancestors in the malc line , Fis to Fu 
are his mother”: threcc maternal ancc-tors m the male İmc, 
B,, B, and Bi, are his fathers 2aəa//2z4s and B” B" and B” 
arc his mother”. 2a,a2ds. 

The damsels that arc priohibited to.a mah by the second 
rule are those that ic vithin the seventh degree in: descent 
from FA, to Fa, from B, , Bş and DB, and om S, , and (hat 

arc vithin the fifth degice m descent from Fas to Fo, from 
B” B" and B”, and from 5, 

To this: rule theic tah, exe pülon, namely, that. a gül, 
thoughi sithin: the seventh or the fifthh degree as above 
deseribed, may be taken in mairrtagc: if she i, iemoved” by 
three gozree, or mn) other vvords, by: tivo intervenmg, gozras, 
so thet thcic müst be four different göörüs m: (he: lme of 
relatıonship: inclüding those of) (hc: bridegroom and the 
bride , büt aceordi g to some, five üch gözdə arc necessai y, 
This shovə that the lines of descent from the: ancestors may 


(:) Ragavo laya, 20M 28), Vellankı v 
155 591 C a6b, ha, 282, Vüllanki si Ki agir 43.M. 80: i2L VM, 
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pass through: females alo vho ac transferied by marriage 
to different go? os. 

Observatıons on fhe above rules —Üpən a  careful 
study and consideratton of the abovc rules, the text: from 
vhich they are dedüced, and thc icasons by ehieh: they arc 
suppotted, the follovving: observatıon- süggest them-elves — 

1 The Brahmanıcal cöommentators “ay, as it has already 
been stated, that the Kəhatriyas, the Varnsyas and the Südras 
have no gozras of then ovn, and: that the go//as they havc, 
are those of the pieceptors or priests of their ancestor- , yet 
they maimntaın that the KX-hatiiyas and the: Vasya cannot 
matiy vitim therr gozras, but the Südras can , although the 
rCason assıgned in: süpport of: this distinetion,  döes not 
appeat to be a cogent onc 

ə İn constrnmg: the: text- (7) prohibiting: cc (am nümber 
of degrees on the məthe”s and. the fathevs sides, the later 
commentatots restriet: the countimng of: the: upxard. degice- 
to the malc İnc of the pate nal male ance-to, s only, of both 
the mother and the father, as ın the first and (he thud. line 
mn the above diagiam , although: in counting the descendant- 
of cach of those ancestors, they admit that the line. of de-- 
cent may pass through both males and female- mdifferently, 
but no ıcason is assıgned for diavimg: this distmetion They 
then dedace the ptohibition of the iclation indicated by the 
second and the foutth line of ancestors in the above diagiam, 
by puttıng a. forced consti uction ön: the: text (2) of Narada, 
vhich ordams that a gülayithin the seventh and the: fifth degi ce 
from among the 2427 on iclations: on the fathci”s and the 
mother”s sıdes respeetively, s not fit for matrriagce--by  taking 
the vvord 2azaZu in that text in the limited sende of: the ninc 
cognafes enumctated mn a, partıcalar text, (7) although there 
cannot be the “lıghtest doubt: that Nörada mtended by that 
text to mean and melude all the: prohibited: degices both 
agnate- and cognatc- and that he cmployed that term 24/22: 
ın the sense of sağdı 

The truth secmə to be that the later commentators found 


(2) Nos 1-7 (U) No ş 
() Mit x 6 0, 
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practıcal difficalty in avording: all the damsels, coming, vithin 
the rule, by counting the upevard degice. through: both: male 
and female ancestors vvithout distinction , so they thought it 
desirable that the descendant- of thc four lines of ance-tors 
given in the abəvc diagram should only bə prohibited, and 
accordmgiy they put their oxvn: pecultar: construction upon 
thc texts for -upporting, their forcgonc  conclusion 

3 “That the latcı commentator. count the number of 
degrecs from the mother and the fatlıcı re-pectively, by 
excluding: the /? oğoəz/z/s and: al-o the mother, as shovn in 
the 1st, the ond and the şid lme or (he diagradn, vihilc the 
Mitalsharğ count- from the parent. by cxcluding: the 27:620- 
s4f74:, but it meludes the mother as onc degice 

4 “Yhat the -cventh and the fifth de-cendant- of the 
fathc”s and the mothev- öa4/7r: re-pectively ac piohibited, 
and they aıc the nınth and the -evcnth re-pectively, from, the 
necarest common anccstor of the /920ə:2/44  Düt thcic is no 
yeason for this -pecial rulc 

$ That thc sixth and the seventh descendant- o? TA. to 
Tu) vho are P”s fathers maternal ancesto-, are prohibited to 
P, but not to hıs father through vhom they arc iclated to P, 
or in other vvords, those relations of the father arc nət sağzə- 
düs to him fo: the pur poec of mari age, as they arc on his 
mothci”s side and beyond the fitth degice , and yet they, ac 
a monətrous pioposition sought to be cx- 


safandlas to his son, 
plaımnced by vhat is called “(he analogy of the frog”s leap” evhich 
ıə beyond the compichension of human being save the: specu- 
latıvc Sanskrit vvriters of the dark age of Mahomedan İndia 


6. That there is no reciprocity , for, P cannot: c-pouse 
many dam-cls, vvhose brother-, hovevei, may, according: to thc 
abovc rule, mariy: P”s sistci, and vee ver, sa his appcars to 
be opposed to the popular notton according: to xvvhich, A may 
marry Bö. siste, if: Bomay mariy A”s siste Thcic is no 
reason vhy a larger number of degrecs should be  prohibited 
on the father”. than on thc mothcı”s sıdc, so fai as relation- 
ship is concerned for, the human body, says the Garbha- 
Upanıshad, consistə of six  parto, of ayhich three, namely, 
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bone, sınevr and marrov are derived from the father, and 
thrce, namely, skin, flesh and blood, from the mother, 

7. That marrrages do, often, take place ın contravention 
of these rule: even among those vrho vyould follovy the same, 
by reason of the ignorance of distant relationship, oving: to 
the difficalty ın tracıng out the relationship: at the present 
timc evhen people mdüced by the: sense of security to life and 
propcı ty, set up permanent dvelling-houses in places distant 
from their ancestral homes, syhere they reside for the practice 
of any profession or callıng, or for service, 

These rules are not all follovved ın practice —İt has al- 
rcady been said that these rule- are not folloved mn practice, 
Difterent usages ptevail among different tribes andım different 
localıtıcı There is so müch: divci gence betyvecn the sages as 
vell as betu cen tic commcntators on this: sübyect, that: it 
vould not be safe to enforce thcir: vieys as binding: rülcs of 
conduct 1İhe rule ptohibiting mabinagc vithin (hc samc: go??4, 
vhicdhappears tobe folloyedby the Biahmanas in all places, is 
hovevct, too extensive, büt it vvas: lad döv at a time vvhen 
thcic  appcears to haye  becn a local unton of the familıcs 
hay ng the same go/ dq and ğravera  VVhen this: rule docs 
not appiy to Südias, there is no rcason hiy it should appiy 
to the K-hatriyas and the Vaisyas, as these three tribes: stand 
on the samc footmg” m this respect, if ayhat: the commentators 
say be corıcet The Bengal Kayasthas, hovever, follovv this 
rulc m practice, and do not mariy vithin their gozre although 
they arc supposed to be Südras, by reason of their: observance 
of some usages pieseribed for the İatter İt vyould: secm 
rcasonable that the legal tuleof prohibited degices for marriage 
cannot be dilfercnt for different castes  hence, it vvould follov 
that iyhat is valiıd marriage among the Südras is also valıd 
even among the Brahmanas, notvuithstandıng: special: rüles: to 
the contraiy, vhieh should be, trcated as Lavvə of: Honour, 
the vtolation of vvhich vill not: mvalidate the: marriage, büt 
vyill simply: lovver the positton of: the: transgiessot (22) İt is 
üscless to discuss: this: pornt at: length, as thc rules are not 


follovved m ptactice, by all 
uz) See Text No ş 
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Customs cöntrary to Smritis — Even the custom of 
marriage vithin the Gor, ıs found to prevaıl among certain 
sections of the Brahmanas, (zz) İt has already been said that ın 
Madras therc is a custom prevaılıng even among the Brahma- 
nas of marrrage of a man vith his maternal uncles or paternal 
aunts daughter, Therce is a gevt: of the Sruti (o) mn support 
of this custom, and the instance of Aryuna.. marrlage  vith 
Subhadrğ, his maternal uncle”s daughter, forms a vvell-knovn 
precedent, “This custom appcars to be observed by Kshatrı- 
yas in many place. İt prevail- among the famılıes ovning 
impartıble Ray: in the yangle Mahals of VVest Bengal, that 
claım to be Kehatrıyas “The rcason for this: laxity has 
already been stated (2) Tt should be: noticed that for the 
purposc of marrrage therc is no saözəzaza relationship: betiveen 
cognates, vyhere or among x hom this custom prevails, 

The practıcal rule of prohıbıted degrees—foi Courts mn 
İndia to follov,, is (ç) to pronounee a mairiage to be) valıd, 
v.hich has becn celebiated in the prcsence, and vith: the 
presumed assent, of the rclatıves and thc castc-people. 


Seo 4—1iNTERMARRIAGE 
Sub Sec 1-CASTES 


The caste system—iıs thc pecultar social organısatıon of 
the Hındus, There bemg no rational pimciple upon vhich 
the hereditaiy castc system, irrespective of: qualification-, 
covld be based, it is gencrally  icp, esented by compalratıvely 
modern vvriters of the Brahmanıcal class ho arc most 
mtercsted m maintarnıng it, to bc a divinc: institution: existing 
from the begmning of ercation Büt the sacred books  contaın 
no uniform or consistent account of: itə origin the various 
accounts of it given by the diffcient vvorks of ancient Sanskrit 
İiterature, have been collected together vrith: considerable 
rescarch by Dr Mur mn the first volume of his Sanskrit 
Texts., 

İn some of the Puranas, castes are descrıbed as cocval 
veith crceation , vyhile there are: others vvhich: say that original- 


İy there vvas but one caste vvhich  becamc mültiplied in the 


(n) See Sub-Tudge”- yüdgment in Öerz v  /anz adla, şı 1 A 160 
(o) Vext No 9 ( 2) p 102 s////a (7) p 107 "uö,a 
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Tretk or third age of the vrorld ovying to deterioration of 
men. The Mahabharata categoricalİy asserts that at first 
there vvas no distinction of classes, but that these have subse- 
quentiy arİsen out of differences of character and occupatıon : 
and that the title of a person to recognition as Brahmana 
depends not on heredity, but on possession of superior 
merits :— 
xfqfev.i ved evi vam Yev, vravred qd) veri 
qramı və rü q amqyv xfir vaçii 
“ı vü urfü v ged enir val vv vi) 
var qq vfiyən v yer 4 zfufyc.ı 
afufyci TY q vq vq ev fe? av s faa) 
“ vey: vüq Tü ard vn voamv. il 
va ve Eş vq: əm v arə: çay: ) 
vü vəv vaq uv di aye vfa frferiqi 
vTanyavafa vrermovafa gecə R vuri) 

“Yudhisthira said “He is ordaıned to be Brühmana in 
vihom arc found truthfulnes, charity, forgiveness, üpright- 
ness, harmlessness, austerity and compassion.” 

“The serpent said “But O Yudhisthira, even in Südras 
(are found) truthfullness, charıty, absence of vrath, harmless- 
ness, tenderness to living beings and compassıon, 

“Yudhisthira replied Tf ın a Südra (by birth) the charac- 

teristic (of Brühmanas) exists, and ın a tvvice-börn (by birth) 
the same does not exist, then the Südra (by birth) should 
not be (regarded) a Südra, nor the Brahmana (by birth) a 
Braühmana he ıs ordaıed, O Serpent 1 a Brihmana ın vhhom 
is observed the characteristic, and he in vvhom the same 
does not exist müst be called a Südra” Sc,”— Afagara-parva, 
Ch, ı8o. 

İn the Bhagavat-GitA a chapter of the same vork, the 
Blessed Lord said, — 

“radır veTav” memsifasmım" 1, ral 

“1 created four classes by the different distribution of 
qualıtıes and actions.”—4, 13. 

xmavfiru fani qyTamıq vo) 
səhifa vfrarfa eraya) 


H, L —to, 


Qualıtles of 
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mi şeer iv virurriv v) 
vr fevrre veri yyeel enə" i 
məf dən vüreir əv mrramvəi 
vvə (romaq “ra” sy evrəf İl 
sfyefioeyarfveq” Yayərrs” erəirrəi 1 
vftezaranal em qzevifi erərrəf ge, 90-93 1 
“Of Brahmanas, Kshatrıyas and Vaisyas, and also of 
Qualıities of , 
different Südras, O Enemy-vanquisher, the actıons are different by 
çastes reason of qualıtıcs sprung from the state of Self (or soul). 
(41). Equanimıty, control af) senses, austerity, purity, for- 
giveness, and straight-forvvardncss, knovvledge, realısatıon of 
knovvledge, and belief ın next vvorld, are the Brahmana/s 
actıon sprung from the state of Self : (42). Bravery, spirit 
incapable of bearing insult or censure vvith impuünity, for- 
tıtude, dexterity, and) also net fiying from. battle, generosity, 
and commanding disposition, are the Köhatriya”s action 
sprung from the state of Self (43). Agrıculture, cattle-tending 
and trade arc the Vaisya”s action sprung from the state of 
Self . and the Südra”s action sprung: from the state of Self, 
has the character of service , (44). Gita—xviil, 41-44. 
This: revelation by the Blessed Lord ordains that it ıs 
Hov çaste not by birth, but by qualıtres and conduct düc to his: psychic 
deter- state determined by the 4472,/7z, that the caste of an indivi- 
mined dual is detcı mıned, 

The Bhagavata-Purana called also Srimat-Bhagavata 
assigns different natural dispositions and qualities to the four 
castes, and assumcs them to be hereditary, as a general rule, 
but concludes by asserting the possession of the: dispositions 
and the qualıtıcs to he the solo test of the caste of indi. 
viduals, thus,— 

ver vaqe din yü sətfusuae:i 

qyararfu qra aa ada fafafıray li o, (3, Lİ 
v”hich means,—“VVhatever (dıspositions and qualıtıes) have 
been descrıbed as the distinctıve mark indicative of the 
caste of a man, if the same are found also in another (z. c., ın 
a person of a different caste by birth), then he shall be desig- 


“46 
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nated by that very caste (vvhich is indicated by: the qualitrcs, 
and not by the caste of his descent)”, 

This vievv that qualıficatıon s the test of caste, İs in- 
dıcated m several other passages of this vvork, one of vhich 
15:a5 follovys,—- 

vl fkoyrar ərr ft vxfy-det" 1 £, g, exl 
vhich means, —”The threc Vedas arc not fit to be heard by 
females, Südras, and elzıza-öaəallıns,” 1 e, male relations of 
the tevice-born, or, in othci vvord: those male- that are 
de-cended from the tuvice-born, but ac not themselves so by 
qualıficatıon, 

There arc also many passages in the Snnitis, indicating 
the possession, by a man, of superior qualitices to be neces- 
sary for his bemg a member of the Brahmana caste in vihich 
he s" born, and layıng dovn that for certam conduct a Braüh- 
mana shall be reduced to the position of Südras, The: con- 
verse Casc Of a person of mierior castc beg admitted to the 
süperior rank by reason of: endovment  vith good qualıtics, 
appcars to be lad dovn in a fev texts vhich, hovever, are 
ınterpreted by the commentators to be applıcable to an 


exceptıonal casc (7) 

Heredity therefore, is the rule of: caste, subyect hovvever Heredity 
to a theoretical exception: based upon posstsston or absence has becond 
of the characteristic: qualıties, Büt practically the: castc castes 
system has become hereditary and has lost the principile 
upon vyhich it seems to have originally been founded, 

Tvvice-born and Sudras.—The Smrıtis, vvhich have sımrıtıs 
thurst into prominence this: system, divide man into tivo divide me 
large classes namely, the Sizazas and the: 72uzce-20r7 The classes 
study of the sacred İtterature forms the principle of: this r Sudraz 
dıstinction, They ordan that by birth all men are alike tol 2: 7oze- 
Südras, and the secozd 2ə?1/2 depends on the study of the ğərn 


.sacred literture, Thus Sankha one of the compilers of the 
Dharma-Shastras declares,— . 
far: qyasrerraq fox araq fiya: 

xtaq 2? vr əfrqaf” fran s xreq aşı ı 


(r) See Manu, x, 64-5ş 
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v/hich means,—Brahmanas (by birth) are, hovvever, regarded 
by the vvıse to be equal to Südras until they are born İn the 
Veda (: e., learn the sacred İlterature), but after that (z. £, 
thıs second birth) they are deemed tvvice-born. 

Passages to the same effect are found ın most of the codes, 
accordıng to avhich: the: recognition of the title of the Tuvice- 
born to supertority over the Südras, depends upon acquisition 
of the knovledge of the Vedas, 

Caste not peacefully establıshed -—The caste system 
does not appcar to have been peacefully establıshed, in so far 
as regard- the division of the Tuvice-born into three castes, 
namely, Brahmana, Kshatrıya and Vasya the Brahmanıcal 
pretensıion to superiority vvas resented by the Kshatrıiyas 
from the first, vvhen the Brühmanas appcar to have been 
compelled to admıt into their class Visvamıtra and his clan, 
vvrho, according to them, had been Kshatrıyas before, The 
exaggerated story of Parasurama, the Brühmanıcal hero 
extirpatıng the K-hatriya race  thrice seven time, and the 
anecdote of Rama, the Kshatrıya prince defeatıng that hero, 
proves the continuatıon of the antagonism: betiveen the tuvo 
gastes, vyhich: is: deprecated by Manu, (s) vyho advısed them 
to cultivate friendiy feeling tovvardə cach: other, not perhaps 
until: after the propagation of Buddhism by a Kəhatriya 
prınce, inculcatıng equalıty of men, and so striking at the 
root of the caste system “This compelled the Brahmanas 
to reduce their pietension: by promulgatıng: the Tantrikism 
vvhich: “vas a conipromise betiveen the Brühmanısm or caste, 
and the Buddhısm. By their: intellectual su periority and 
monopoly of the Sanskrit literature they have, horvvever, 
succceded, by fatr means or foul, to maintaın their acsendaney 
to some extent VVhat turn the system vvll take, is yet to 
be scen, nov that the people have been emancıpated by 
modern cıvilization from the religious, moral: and intellectual 
thraldom under vhich they used to labour before, 

The number of caste.—İt is said. that there vvere 
originaliy  four castes, namely, Brühmana, Kəhatrıya, Vaisya 


(5) ix, 922 
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and Südra , but subsequentiy the various mixed castes have 
come into existence by etther mtermarriage or illicit connec- 
tion, betvveen them and their ıssue in all sorts of cömbina- 
ton, so that ve find a dıstmct caste for each occupatlon 
yyhich is sard to be its ovvrn, This: rather leads to the con- 
clusion that most of these mıxed castes must have been in 
existence vhen the system vvas ıntroduced, if the occupatıonə 
be taken to be the guide 

İt should, hosvvever, bs observed that havıng regard to 
the differences of character and occupatıon, the members of 
every political society are divisible mto  four: classes  cörres- 
pondıng to the four caste. of the Hindu, Those distin- 
gurshed by intellectuality, learning and: religion are the real 
İcaders of “oceety Next in impərtance are person. forming 
the royal class or the vvarıtorə on, vhom the: safety and the 
very exıstencc of the State depe id, and evho are characterized 
by phy"ıcal agılıty, courage, admınıstrative capacıty and 
intellıgence, Then come those concerned in the production 
of vealth by aguıculture, trade, and so forth, requrring: ntelli- 
gence and a lovver standard of morality, And İastiy, the 
labourers serving the preceding: classes or: practising: the 
mechanıcal or sımilar arts, distingürshed” by therr capacity 
for physrcal labour, and spirit of dependence, The virtues 
and qualıties requisite for dıistinction in: these occupatıons, 
as vvell as their rmpörtance in society are taken into con- 
sideration for fixıng the relatıve rank of the four classes : 
and the common story of their origin is nothing more than 
an allegory representing: society, and its different classes of 
members, as one human body and its limbs respectively, 
The fact that there arc as many castes as there are occupa- 
tions proves the origin of” the institution. The  explanatıon 
of the mıxed classes by supposing them to be the issue of 
intermarrıage appears to be a play of imagınaton : vvhere 
the abstract qualıties of any tvo of the four tribes, vere 
thought requisıte for filling a particular occupation, persons 
follovring: that: occupatıon  vvere supposed to be descended 
İrom the ofisprıng of an inter-marriage or: illicit connection 
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betvveen a man of the one trıbe and a vvoman of the other, 
Thus the Ambasthas or the members of the physıcian caste 
of Bengal are imagıned to be a mixed caste sprung from the 
issue of a Braihmana father and a Vaısya mother : a physician 
resembles a Brihmana ın his general culture and learnıng, and 
also a Vaısya, masmuch as, he does, m a manner, trade vvith 
his learnıng, and so the: class is fancied to be mixed of the 
sad tuvo tribes, the vvorse quality” being supposed to be 
derrved from the mother and the better from the father. 
The number of castes appears to have incrcased vvith: the 
ıncrease of occupatıons, in the course of: progress , for, later 
vvriters enumerate many that arc not mentioned in the: earlier 
veorks, and they describe the origin of the nevv casles accord- 
ing: to their fancy. 

İt should be here remarked that the Sudra-. are not nov 
the lovvest class, as s generalİy supposed , for, all the mixed 
castcs that are deemed to be descended from thc rssue ofa 
superior mother and an inferior father, are ranked beneath 
the Südras, The latest Sanskrit viriters on  castes say that 
pure Südras as vvell as Kshatrıyas and Vaisyas have become 
extinct, The reason of this assertion seems to be that these 
Brahmanıcal Avriterə do not svrsh to have: tvvo other tivice- 
born castes possessed of  privilege: like: themselves ,, and as 
regards Südras, many castes vhich: they represent to be 
mıxed ones, appear from their: occupatıons to belong to the 
Südra trıbe , but the policy pursued by these Brahmanas for 
the purpose of maintamıng: thetr: vn. süpertority over: alİ, 
appears to have becn to multipiy and subdivide castes in 
such a manner that each of these, though inferior to the 
sacerdotal class, may deem itself supertor to some others, so 
that the vanıty, of that caste mıght be satısficd to some 
extent. For, although the rank of the four pure tribes is. in 
the order ın vvhich they have been enumerated, yet it is diffi- 
cult to ascertaın the exact position of many of the so-called 
mixed castes ın the order regardıng the relative rank of 
castes, havıng regard to the various combinations of tribes, 
vihich the Brahmanıcal tmagınatıon gives in: describing: their 
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origin : thus the sense of humiltation vhich may be felt by 
a caste at the idea of bemg inferior to the Brahmana and the 
İlke castes, is compensated by the conceit created by thç 
notion of that caste itself bemg superior to others, 

The Kayasthas—a:c not Südras but Kshatriyas and belong 
to the regenerate class The 2/av2s:/2ya-Purüna gives the 
story of the crcatıon of Chitragupta, the ancestor of the 
“öyasfhas, vvho after havıng sprung from the body of 
Brahma or God the Creator, asked Him as to vhat 
ahall be his name and duttes, and the God gave the folloving 
ansvver,—“ Because you are sprung from my body (X394) 
therefore you are to be called Kayastha, and -hall be famous 
in the vvorld by the name of Chıtragupta. O my son, let your 
residence be alıvays ın the region of God of  )ustice, for 
the purpose of determining the religious merit and demerit, 
and recetving: my irrevocable order, you should observe the 
Dharma or the Lavv and usagös that are proper for Kshatriya 
trİbe, accordıng to Shastras,” 

There is a sımılar account of the origin of the Kayasthas 
in the ?ada9na-Purdua ın vhich it is saıd,—The usages 
among different secttuns of the Kshatriyas are not uniform , 
among them the Küyasthas xvho İlve by İetters shall attaın 
superrority.” 

İn the //za,-Zasfa, Brakmö or God the Creator is 
reported to have sad “As you viho are named CZəzragıyğö?a 
have proceeded from my body, you vill be celebrated in the 
vrorld as Kayastha, Kaüyastha is a X/azriya by caste, 
but not Südra by any means.” 

The Kiyastha- of Bengal are the descendants of .Sc22zc 
vrho settled ın Bengal, Then again in the reign of A”4Zsaza, 
the kmg of Bengal, the king of AZdəzya2ıö/a (modern: Kanaüi) 
at the request of A”a/zsara, sent fve leaıned Brühmanas to 
offiçiate at a sacrıfice., VVith these Biahmanas, came five 
Kaiyasthas, named Makaranda Ghosh, Dasharatha Basu, 
Kalıdas Mitra, Dasharath Güha and Purushottama Datta, 
These five X2yas/2as also settled in Bengal and therr descen- 
dants by intermarrlage vvith, the other Kaiyasthas, form the 
Kiyasthas of Bengal. 
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Kaystbas The Kayasthas held various high appointments and 
office office vihich no one but the regenarate classes ever held, 


There vyvas scarcely any vvork in Sanskrit, that may properİy 
be called history. But there is a book called Aaya-Zarasgini 
çomposed in the eleventh century v”hich gives the history of 
Cashmere. İn ıts 4th chapter, there is an account of a 
Kaiyastha dynasty that rergned there for 26o years from the 
6th to the oth centuries, The kings of that Kayastha dynasty 
are described as Kshitriyas: in many places of that vork, İt 
is stated in the vvork that from ancıent times: the Kayasthas 
held the hiıghest: offices, such as those of the Minister of vvar 
or peace, (4,710) the Officer ın charge of the Treasury, (3,475) 
the Commander-ın-chief, (8,664), and the Chief Minister 
superior to all (8,s62-4), 

Smritis dzc, There are many passages in Smrıtis and  commentarİles 
əəən vihich deal vvith: the  KAyasthas and their: düties, The 
ties Kayasthas vvere responsıble  officers of the Court, (2) and ex- 

çutive officers vvho had to keep accounts and to discharge 
the duttes of a vviiter, and by rcason of their bemng) the favour- 
İtes of the king they vvere exceedingiy politic and very diffi- 
cult to be controlled, (4) They vvere sometimes appointed as 
Revenue Officers (z) and vvriters (sv) and not mere copyısts but 
those vvho vvere stiong in accounts, knev, the languages 
af different places. (r) About the qualıties of the Accountant 
vho is a Köüyastha it is said that he must be a person vyhq 
amongst other qualıtıcs, has studted the S/x/zs or vvhat vvas 
heard.(7?) About the other qualıttes of the vvriter, Vyasa says,— 
(£) “He must be a person vyho has command over language 
(literalİy vyho knovys particulars about: vrords), is pure in (mind 
and body), has control over his temper, is not covetous, is truth- 
ful and can vvrrite clearly and ın a lacid style” Büt they that 


() Code of Vishnu 7, 1-3 , 429:2 $a/azılam, a drama composed about tvvo 
thousand years ago, göves a description of a trial:in a Court in vhieh Kayas- 
tha”s duttes are described as those of the pleader of both parttes, as vvell as 
of the Bench clerk 

(4) Code of Yaynavalkya, 1,336 , Mit , on the above text , Sulapanı ın his 
YaynavalAya-Dızalalıka on the İnstitutes of Yaynavalkya, , 

(v) Apararka on Yayın ivalkya”s text on Kayasthas 

üu) Code of Brihat Parasara, 10, ro (r) Sukra Niti, 2, r73 

(r) Vyasa”s text cited in the Varyayantı, a commentary on Vishnu”s İnstitute 

£) Vyasa cıted ın the Viramitrodaya 
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knev” the Vedas, the Smritis and the Purinas vvere proclaimed 
to be avrare of yrhat vvas heard (from God) (4) Thus İt is clear 
that the Kayasthas, vho vyere vvriters and accotintants, had all 
the duties and privileges en)oyed by the fvyice-born classes, 
The author of the Viramitrodaya makes the folloving cöm- 
ment on the text of Vyasa and clea:ly proves that the Kiyas- 
thas arc a tvvice-born class “The Accountant must ba 
tvvice-born, because it is: declared that hc should be a person 
vvho has studicd the Vedas vhieh: nönc büt a tivice-born 
person can do), so also, thc vvriter also müst be tiylce-born, 
because they go together ” 

The Kayastha. of modern  Bengal still: hold the same 
high: position as, before, if not müch  higher, inasmuch as 
some of the offices vyhieh: vverc: specially: reserved for Braih- 
mana" and other regencrate classes, such as those of a fudge, 
governor, ministci öc , arc növ held in large nümbers by the 
Kaysthas, 

There are some vvho are of opinion that the Kiyasthas 
might have been Kshatiiyas, but the Kiyasthas of Bengal 
havc degraded themselves into the category of Südras because 
they do not perform the Üğeyayana ceremony (the mves- 
titure vvith the sacred thread), they observe once mönth”s 
moutning and they add to their names the surname of 245a- 
pecultar to the 242762 İt ha- already becn observed, that a 
caste of person did not depend on heicedity büt on the: occupa- 
tion and the possession of: characteustic medits , (2) but by 
lapse of time it has become a matter of heredity, and merit 
or no merit, the son gets the caste of his father, İf non- 
observance of the peculrar duties cast upon a member of a 
partıcular caste degrades him to the position of a Südra, then 
practıcally there cannot, at present, exist any regenerate caste 
but Südras, There atıc very fevv of the regenerate classes 
vho can say that they and their ancestors did all the duttes 
imposed on the caste, So like other regenerate castes, Kayas- 
thas of Bengal have not fallen into the category of Südras as 


(a) Sukra Nıtı, 2,178 
(5) See suğra)pp 144-147 and M ann, i, TC8 cited n C iv, Sec s, Sub Sec 


in, Discussion as to there being any such binding: üle,” Reason No (3) 2694 
—z2o 
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the caste system has become hereditary to all and there can- 
not be an exception to the case of Kaiyasthas only. İt should 
be noted that in all other respects the Kiyasthas observe the 
rules en)oined on the Kshatriyas. 

The Calcatta High Court, hovvever, has held that the 
Kaiyasthas are Südras (c) But the Allahabad Hıgh Court (4) 
has expressed consıderable doubts as to the soundness of this 
vievv so far as that part of the country vvas concerned. The 
Patna High Court has held that Kayasthas are Kehatrıyas 
but not Südras, (€) even ın a casc ın vvhich the parties vere 
Bengalı Kayasthas. (7) 

Case-lav/ on Castes —The hıghest trıbunals had to 
consıde: in some cascə questions relatıng to castes, the results 
Of vvhich arc given belovv — 

4./.:/s.— Ahırs avhether Nandavan-ı- or of any other sub- 
castes arc Sudra- (2) The Ahırs arc a cla-- of Yadava- and 
claım themselves to be K-hatrıya-. 

The Gopes of Bengal also fall evithin the Yadavas. But 
the Madras Hıgh Court has held that the Yadavas or Edayers 
are Sudra-, (22 they bemng, unlike the Yadavas of Northern 
İndra vvho are descendant- of Srikrishna, of: Dravidian: origin 
The Ramayanachavadı thousand Yadavas are a sub-sect of the 
Yadavas (z) 

470v6s.— See “Bhatıas” bcloxv 

Öö/aröuv?asş.—They dc not occupy a position higher than 
the Kurmı caste (7) 

PSanıas,—See “Bhatıas” belovv 

25/.af:as.— They rank as tuvice-borns, büt arc belov the 


Arovas and Banras, (2) 


(6) Ra) Coomar ə Bissesur, ro C C88, /2zs 2as: övev  fo/lovyed yn Asita v 
Nırode, zo C VV N gor 351 :C rəz, reee P C Decision in 2: C VV N 794) 


(ah Tulsı vg Beharı, 12 A 248, s4F B 
(e) Rat Isvvarı ə Harniprasad, 7 Pat LT 
(7 ) See ğost foot möte, (2) belovv 
o) omar əronda, saI C 294(N) 
ennia Koni v Vennichi,, sı MİF B 1o3M 2 
(ua) Zövaf 5 ? sə 
(7 3 Sohan v Durga, 24 IC €or(A) 
(£) Aya v Tharı, 74 PL.R ıgiş 34 PAVV R ror ol C 87 
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5 2/60ar ra/ona,ə-—ıin Bihar are not Brahmanas., (£, 
C/reff:s.—Nattukottaı Chettis are Sudras. ( ?)2) 


Fefayers,— See “Ahıns” above, 
Goğes.—See “Ahırs” abovc, 
//ats.—The Tats are Sudras, (22) 


Xayasf2as.— The Allahabad, (o) the Patna (2) and ın a case 
the Bombay (g) Hıgh Court have held that the Kayasthas are 
Kəhatrıyas. The Calcutta High Court, hovvever, has held 
them to be Sudras, (7) For fuller discussion) of) the 
qucstıon sec above, (s) 

The Patna High Court agrecng: avith: th: author s reasons 
dısagreed vvith the vievv of the Calcutta High Court even 
ın a cascıın vvhich the partics vverc Bengali Kayasthas. ( £) 
İn thc appcal from the abovc-named Pbatna ca-c, the Privy 
Council did not express any opinion on this question, (26) 

K/ratiks.—The Khatıks of the Punşab are Sudias, (7) 

Kos hatrıyas,—See “Kayasthas” above. The ofispring of 
illicit connection of Kohatriya caste is not a Sudra, (co) 

Kurmi13.—Sec “Bharbunyas” above, 

AVaəidağansis,— See “Ahırs” above, 

“Vadi Zotfat CÖeti: —See “Chettis” above, 

Səraybansi Ra?buts.— Yhey are held to be high caste 
Hındus, (a) but theti: position has not been stated. 

Yadacas —İn the persent census the Gopes, the Ahırs, 
the Nandabansıs and the Edayers are all included vvithin the 
Yadavas, See “Ahırs” above. 


(2) Sıta Devi Gopal, 1928 P 375 
(a) Vellaryappa v Nalarayan, 1927 M. 386, app roved by PC.asC V N 
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(s) Hira v Shibbu, 6 LL 442, Mevva Ram o Lal, rgöz A 4to 

(o) Tulsi v  Behari, rz A 328, 434 FB 

(2) İsriv Rai Hariprosad, 6 P so6 1927 P 145 (Beharı Kayastha), 
Ralendra v Gopal, 7 5 245 1929 P şr on appesal to PC), see to P :87 
s? LA 296 34 CVVN vir sz CL/ 287 igao P C 242, (Bengəli 
Kayastha) 

(ç) Subrao v Radha, sz B 497, so4 6 1928 B 29ş 

(r) Raykumar v Bessesur, 10 C 688, Asıta o Nirode, 20 C VV N gör 
asl C əz P C, appealın 24 C VV N 7gA did not touch the point , Bisva- 
nath v Shorashıbala, 48 C g26 os C VV N. 63g ÖöĞİC şço, 

(5) Suöra pp ışı-1s4, 34 C VVN rı: sə CL / 28? 

(0) See foot note (2) above 

a E ən A PLR CL/ Ic 

v olar v Emperor, IĞI R 1914 1 .) 639 24 947 

(ev) Sitla s Gay, ıq OC 227 ral€ ə 

(x) Sahdeo v Kusum, so LA 8 2 P.atoroz CVVN. gor i37C.L 1 
269..44M L.1 476.2s Bom LL R şöo 
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Snb-gee 1—INTER-OASTE MARRIAGE 

Sages and Mıtakshara and Dayabhaga on inter- 
marrtage.— The account of the origin of the mrved castes, 
as given by Manu and other sages, shovvs that there vere 
many of them, that sprung from sexual connection betuecn 
inferior men and supertor Vvomen, 

A4nu/oma,—But xvhile: dealing vith: marriage, the: sages 
lay dovn that marriage betu cen person: of the samg caste 1s 
preferable, and they also recognrse marrrage betvveen a voman 
of an imfertor caste and a man of a superior caste knovn as 
anu(/ovta marrage to be valıd (7) 

Pratiloma —They do not say anythmg about the marriage 
betivcen an inferior man and. superlor vvoman, There are, on 
the contrary, passages in the Smiitis, providing pünishment 
for a man havıng sexual intetcourse 4vith a vvoman of a 
superior class, Thus they do, by implicatıon, piohibit mter- 
marrlage betuvcen a man of an infertor tribe and a vvoman of 
a supertor tribe, vhich is: called a 27:47//0//2a matriage (4) 

The Mitakshara and the Dayabhaga, the tivo treatises of 
paramount authority in: the tuvo sehools respectively, appear 
to take the same vıevv " for, partition of heritage  betvveen 
sos of a man by his vvives of the same and the mferior 
tribes, iə dealt vith by the former mn Chapter İ, Section 8, and 
by the latter ın Chapter IX, The Mitakshari also deals vith 
intermarriage in the Achira Kinda  vhile  dealıng: vith 
marriage, 

İt “hould be noticed, hoveevci, that these vvorks take into 
çornisideration onİy: the four original tribes and not the mixed 
çastes, vhilo they deal vith inter marriage or partition, 

İt should, hovvever, be observed that these: prohibitions 
appear to be of moral obligation only , hence, although 
marrıage of an infertor man vith a superior voman may be 


tv ) $ Natha v Mehta, şs Bi, Büt Ğolub sv liv ilal, 46 B: 8?r: ro B, 
32 Sohan ə K bl, ro L 472, 978 1928 L ?06 1928 L 166 , Ratansı v, 
Admınıstrator, gə28 M 1əzo, 1284. 

(2) Bar Kashı v lamnadas, rq Böm LOR sə? 16L C Tağş ın this 
connectton see Ratansı v, Administrator, ig38 M) to,, 1284) see fot nöts 


(4) to (? belov 
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dısapproved and condemned, still if such a marrrage does in 
fact take place, thc samc must be rcgarded valıd as betvveen 
the pa:tics to ıt, and the issuc legitimate. They may be 
excommunrcated, and excluded from müheritance of their: rela- 
tions, (a) but as betvvcen themsclves the relationship: of 
husband and vife, and of parent and child, müst be held legi- 
trmate and there must also be reciprocal: heritable right 
among them-elves,—there beg no authority for pronounce- 
mg the marriage to be mvalid, hovvever reprehensible, the 
same may be repre-ented to be 

Prohibition of intermarriage by latest commentators— 
The latest commentator: Raghunandana and Kamal3kara, 
hovvever, prohibit: intermarriage: betiveen the different tribes, 
upori the authority of some passages in the minor Puranas, 
enumeratıng practıces that should be avorded ri the Kalı 
age. (5) But ın this re-pect they differ from the: tvvo İcadıng 
treatıses and the Smritis, vhich recognize the: lavfulness 
of marriage betvveen a man of a, supertor tribe and a 
vvoman of an mfertor tribe. And) their vicv appears to be 
adopted by the Calcutta High Court shich: held that a 
marrıage of a 2o//e Brühmana vith: a girl of the //Zz?ee caste 
is mvalıd, if not: sanctioned by local usage. (c) The High 
Courts of Bombay (/) and Allahabad (?) have held the same 
vrevv, So a marrtage betveen a Brahmin vvoman and a man 
of AZ/Zatrı by caste is held mvalıd under Hindu lav (7) 
Buta marriage betivcen a man of: /262/Fa Zayğıt and 7ayd/nani 
Vvoman has been held valıd in the Punyab, (z) A 
deciston of the Calcutta High Court has lad doövn a novel 
proposeton that accordmg to lav and. custom a marrİlage 
betvveen a Ayar //a and a Zanti or a ome is valıd, unless 


the contrary ıs proved (2) 


(a) Dayabhagqı, Xİ, ə, 0 (b) See p 8 suöra 

(e) Melaram v Thannooram, 9 VV R ss2), see /oot note (52 above, 

(d) See Bu Kasht o Vamnadas, 14 Bom LOR sa? Mİ C 133 , see fdof 
nüte (z) above 

(e) Sespuri v Diyaraka, to A, L ) 18 161 C, 22 

(2 Pars Ram ə Hukman, 73 1 C 239(L) 

(e) Hardıal v Kalı, 188 P VV R. iri (5 PR 1911 101 C, işə, : 

(2) Bisvranath v, Shorasıirala, 48 G, 926 : 35 CVVV, N 63: 66 1 C, ş9o ) see 
p. 151: 154 54/79, 
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There cannot be any room for doubt that the Kayasthas 
vvere Kəhatrıyas, if they are not so novv on account of non- 
observance of a fevv of the rules enyomned on them. VVhatever 
rules mıght have been violated by the modern Kayasthas of 
Bengal, they rıgıdiy adhere to the marriage rules (2) and a 
marrıage betveen a Kayastha and a Söz? is not valid etther 
ın lav or custom, Büt a recent decision ( 7 ) of the Calcutta 
Hıgh Coürt, vvhich has come asa surprise to the Hındu com- 
munıty of Bengal, lays dovn that by lav and custom a mar- 
riage betvveen Kayastha and 7azZ? castes is: valid unless a 
special custom to the contrary disapprovmg: such: marrtage is 
proved. Though lav ıs not alvays logical still a: logical con- 
clusion has been dravn ın the above case, that inasmuch as 
Kayastha: have been held to be Südras, the lav applıcable to 
the Kayasthas must be that applıcable to the Südras, As 
nterecaste marriage is alloved by Shistras among the Südras, 
though not folloved in practice except m fev) instances in 
East Bengal, so on logical conclusion an inter-marriage bet- 
vveen a Kdyastha and a Tantı is held to be legally valıd, İn 
the first court Mr, fustice Greaves distinctiy stated that no 
evidence of custom vas: addüced to  prove the validity of 
such marriage, still the court of appeal has held that by 
çustom, unknovn not only to the Kdyastha and Tantı com“ 
munittes, but to the vvhole Hindu community” of Bengal, an 
inter-marr age betuveen Kdiyastha and Tantı castes is valid 
urless the contrary is proved İn another case a marrtagie 
betvcen a Kayastha vith a: 290/:e vvoman has becn held 
valıd (2) 

İn Oudh, as ın Bengal, marriage betiyecn different sub. 
divitions of Kayasthas is not common m daily İlfe, (2) 

The marrıage betveen a Z2exya and the illegitimate 
daughter of a Brahmın by a 2ü9z?a vvoman (7/4), and betvveerni 


a Vats/ya and the illegitimate  daughter of a /7az:/ya born 


(1) Şən, Bər, bala, a8 
(4) Bisvinnath v Sm Shorasibala, 48 C gö6 26 C VVN 630 661 : 
. ee Bhola v, King Emperor, si C 488 a tər v. N 333. əş Cr L, əv 
1 709 

o Har v Chand, 48 1 C 400 2:0.C 298 SOL 

m) Madan v, Emperor, 34.A, Ş89 10 A,L ) 82, 161 Ü, şiş, 
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of a Sudra vvoman (7?) have been held valid, İt is observed 
that illegitimaey is no disqualificatlon for marı lage, (?) 

A marriage of a əöragi vitha vyoman vho is not a Bairagi 
is valid, (2) 

Different subdivisıons of the same caste — There is no 
text of Hindn lav, prohibiting an intermarrıage of persons 
belonging to the different sub-divisions of the same tribe or 
varna, (ç) A practice, hovever, has grovn up, and inter- 
marriage betvveen the different sub-divisions of the same 
tribe does not nov take place, although there is no legal bar 
to the same, (7) For instance, there ıs no cov/zrz.ö2//9) betvveen 
the Bairendra, the Ridhla and the Vaıdıka subdiyisions of the 
Bengal Brahmanas, nor betvvecen thc Bangaşa, the Uttara- 
Rüdhiya, the Bürendra and the Dakshına-Radhiya Kayasthas 
of Bengal, İt is extremely doubtful vvhether such practice or 
custom may be the foundatıon of a rule of lav, such as vill 
yüstify a Coöürt of yustice in declarıng an intermarriage: in fact 
to be invalid, vrhen it is not prohrbited cıther by the sages 
or by the commentators, İn Öudh also marriages betvveen 
sub-divisions of Kayasthas are not in common use though 
held valıd, (s) mn the Madras case of 7əzaerxn v. Ramasıoaıny 
() the Privy Council has uüpheld an mtermarriage betveen 
tvvo different sub-dıivisions of the Südta tribe, İn the case of 
VNaraiön Dhara, (u) there is one passage in the ludgment from 
vhich it may be ınferred that a contrary vtev, of the lav vas 
taken. In that case the question vas, vyhether from the fact 
that a man of the Zazöa?fa class and a vvoman of the 7az:/7 
class lived as husbahd and vrfe for a period of” tvventy years, a 
marrıage in fact could be presumed to have taken place bet- 
vyveen them. And it vvas held that it could not, inasmuch as 
the foundatıon of such a presumptton vvas vvantmg: in that 
case , for, the parties being members of tvvo different subdivi- 
sions of the Südra tribe, betvveen vyhom there is in practice no 


(ə) Baı Gülab v hvanlal, z4 Bom L R s (o) Madan v Emperor, 244 


$89 10A.L ) 82 16LC sn 
( 2) Advata v Lalıt, ne VV N (9? 1920 C s? 
(q) See Domar o Hırc f 
o (r) əv Chand, 48 1 əl 400 so L İ 6şs 210 C əş, sec fəot xole 
p Iş 
(5) ərə Chand, 481 C qoo 2:0 .. 298 SOL ) . 
(0) 13MTA ş41 12VV R,PC 4 Tı 
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intermarrlage, the Court could not think it a fact likely to 
have happened, İt vvas not İntended to be lald dovn that an 
intermarriage in fact, betvveen different sub-divisions of the 
same tribe is legaliy invalid , nor did that question arİse for 
decision on the facts of that case. İt has, hoveever, been 
eleariy lald dovm that such intermarrıage is valid, (v) The 
questton of intermarriage betvveen tvvo classes of Südras and 
the questton of adoption from these classes are the same. (zz) 

It should be remarked, hovvever, that vvhat vvere taken in 
those cases to be different sub-dıvısıons of the Sudra tribe, 
are represented by the latest vvriters to be mived castes 

It may be mentioned here that in the Eastern Districts 
such as Syihet and Tıppera, therc is a custom of” inter- 
marrşage betvveen the Vaidyas and the Köyasthas, (3?) as vvell 
as betveeen the Kayasthas and the Shahoos, So mn the Presi- 
deney of Bombay a marrtage betvveeen different sect- of the 
Lingayets is not mnvalıd, (7) 

Excepting lav relatıng to marriage (2) the Sikhs are 
governed by Hindu lavv, so therc can be a valıd ma:riage 
betvveen members of different castes, (zz) 

Converted Hındu”s Marriage —A svoman 3vho is con- 
verted to Hındutsm can contract a valıd marriagc under the 
Hindu lav vith a Hindu. (2) 

Legislation on inter-marriage ——By Act XXX of ı9ə3, 
Vvhich: amendə the Special: Marriage Act, (Act HU: of 1822) 
marrıages betiveen diffcient  castes havc becn sancttoned, 
But by a marriage ünder this Act a Hindu. loses his right: to 
marry another vvife during the presence of one (c) and his 


(o) Upoma v Bholaram, 1 C zo8, Müthusimi v Masıilamanı, 33 M 
gə 20 Yə L Il 49 əə 42, Mahantaıa v Gangava, "33 B 693, Har 
rasad vo Kevval, 47 I 172 22 1009 19026 A 

Sohan v Kabla, roL gə 7 ) d855-. 


(xə) Girish v Mahomed, 25 C VV N 634 (1888) 

(x) Ram Lal, v Akhoy, ? C VV N Girış, 

(7) Fakırgauda v Gangı, 22 B, 277 

(s) Sufbsa p 04 

(a) Chandıka v, VVidov of )agan, 6 OL 7 33r sə1 € 449 


(5) Muthusvamı v Masılamanı, 33 M 342 s C, 44 20ML I 
, . 49 
Ratansı v Adnırmnıstrator, 1928 M rz , $€€ SıtaD ” 
(c) .Sec 1 79 ıta Devi v Gopal, igə8 P 375 
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right to adopt a son (4) and he is severed from the co-par- 
cenary, if he vvas its member, (:) No man can marry under 
this Act vho is at the time marrled, (//) that is, if he had 
vvife being married under the Hindu form of marriage. 

Bs 8—L1ABİLİTY AND GUVARDIANSEIT? ?OR 


MARBIAGE 
Suh-Sec i-EXPENSES OF MARRIAGE 
Marriage-Sanskara or Sacrament —Marrrage is the last 


of the Savs2ards or sacramental rites that arc ordaımed to 
have the effect of purifyıng the body specıally from inherited 
taint, if any. Ae regards the “vomen marriage is declared to 
be equivalent to mnitration by the mnvestiture vvith the sacred 
thread, from vvhich they are disqualıfıed The performance 
of this sacrament for both male and female children is.an 
imperatıve duty imposcd. on the father, 

VVhile dealıng vvith: the sübyect of: gift, the Mitakshara 
says that a person havıng male issuc is not competent to 
alıenate his zv/2o/€ property, and in support of this: proposi- 
tion the follovıng text of Smriti is cited,— 

xər sayma deyər əf vi xyrüq 
vhich mcans,—“İTavıng begotten sons (the father) shall per- 
form the Saxs2a?as or sacraments (Çinclüding. marriage) and 
shall make proviısions for their: mamtenance,” 

İt should be observed that th c father has to perform 
certain religious ceremonies connected vvith, and to bear the 
expenses of, the mrrrtage of sons although the İlatter are 
represented in the Smrıtıs to be free agents vyith respect to 
their marriage. 

Liability for expenses.— Although the texts mentioned 
belov enumerating certam relations having the right of duty 
in their order, of disposing of maıds in marriage, may be 
held to be of moral obligation only, still: there is abundant 
authority ın the Smritıs and the Commentaries for the proposi- 
tion that the father ıs legaliy hable to celebrate the marrıage 
of his maiden daughters, and that the expenses of the marriage 


(d) Sec 25 (e) See, 33, 
(7) Sec ış 
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of a damsel, and her maintenance until marriage, form legal 


even of those charges on the property of the family, of vyhich she is a 
bəri member by birth, (z) Even the daughters of those that are 
ance, excluded from inheritance, are to be maıntaıned and marrfed 
at the cost of the famıly property. İt is dıfficult to understand 
the principle underİying the vieyvr expressed by a Brahman 
Tudge of the Madras High Court, zöz,, that under the Hindu 
İavv a father is not under legal oblıgation to get his daughter 
married (2) But in the case of //e/2əə//z v, Kal/lağiran, (f) in 
ə vyhich a brother takıng by survivorship the undivided copar- 
"— cenary interest of a azceased brother vvas held lsable to pay the 
expenses of the latter"s daughter”s marrrage İn a İater case, 
the Madras Hıgh Court has held that rcasonable marriage 
expenses of a daughter of a deceased co-parcener must be paid 
out of the estate in the hands of other co-parceners, even vvhen 
the mother of the gırl celebrated the marriage, although the 
gir?s paternal grandfather and the other male members of her 
father s famıly have not svrongİy or improperiİy refused to 

perform such marrıage (7) 
a charge The expenses for marrtage form a charge on the family 
on the estate, property. (2) Therefore, a debt contracted fo- the marriage of 
a member ıs for the benefit of the famıly (2) But the 
expenses of a marrtage performed after a suit for partıtion is 
vhen not filed, is not a charge on the cstatc, (?/2) nor: 1s the marriage 


—- 


(93 Mit 17 , Vir o, r, or, D B 3, 3267 seç 

(2) Sundarı v Subramanıa, 26 M söş 

(ə) 23M şız 1oML y rrrand26M,49? r3ML ) əş 

(7) Ranganuıkı v Ramanuyı, 2: M L ) 600 as M 728 

(£) Mit 1, z, 3 e£ sez,, Daya 3, 2, 38 e/ seg , Debi v Nand, r P 266, Ranga- 
niki s Ramnnuyş, 35 M 728, 7307 2:M Lİ 6oo rl C szo , Pohumal 
v Naroomil, rg 1: C 83 6S LOR ə46, Kamesiara s Veeracharlı, 24.M 
422 20M L /ü:s 81C ig o ML T 36, Arunadhalı v Arunachala, 
ıo1 C 28: 

(/) Mit r, r, 28-29 , Sundrabaı v Shivnaryana, 32 B8: 4MİL T 4, 
Srinivasa v Thisuvengada, 38 M ss6 əş ML 1644 işML T 707 23 
I C 264, Kamesvarıo  Veerucharlu, 44 M 422 20M Lİ Ses 81: C.19s 
9 M LT 26, Gopalakrıshnım v Venkatanarasa, a? M 273 i?1 C 308 23 
M L ) 288, Marınav Doddisetti, i21 C sag 2.M. VV N 380, Malayındı v 
Subbaraya, zr M L ) sər 81 C 8s4 9M. LT iş, Pohumal ə? Naroomal, 
6 SLR 246 ıgl C 8, Prabh v, Ralla, ıga3o L 672 (sale, sıster”s 
marrıage), 

(m) Ramalınga v Narayana, 45 M 489P C 43M L,) 428 e6C VN 
929 37 CL 15 24 Bom L R 209 20AL 1899 (81: C, aşı, on 
appeal from ag M söz, see ğost Ch V, Sec tr Sub Sec iv “Common Charges”” 
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expense of the nephev of a member of a divided family 
bınding on the divided member, /2z) 

The Madras Hıgh Court, horvever, has held that in 
partıtıon-decrees provtston should be made for the marriage 
expenses of those person. only ho are of the same degree 
of relationship as those vvho have been married at the expense 
of the family. (o) 

Expenses for Dvviragamana ceremony —The 2zezzaza- 
mana or gamana or götüna ceremony is m: effect a part of 
the marrıage ceremony., The expensees relatıng to such a cere- 
morny 1s binding: on the yont family estate, (2) 

Sub-Sec 11—GUARDIANSHIP POR MARRIAGE 

Guardianshıp —İlindu lav does nüt contemplate marriage 
of males in their infaney, and: so therc is: no tul regarding 
guardianship in: their marriage: According to Pindu lav a 
man attaıms maypority after the completion of the fifteenth 
year, and this rule is unaffected by the Maprity Act, so far as 
marrıage is concerned , so a young man of that age is sz //4715 
and may be taken to act for h-mself as regards his marrlage, 

The Shastras, hovrever, enipin early marrtage of girİs,and 
rules arclaıd dovrn ielatıng to güardianship in their marriage,(g) 

But according to the practice növv prevalent among the 
Hındus, the marriage contract is made by parents for children, 
so that the bridegrooms also are mere passive agents exer- 
cising no volition, their: assents to their: mürrrages: are only 
inferred from the absence of dıssents, (2) 

Yaüinavalkya has land dovn that the persons vho are 
entitled to exercise the povver to give a girl:in marrtage, are 
in the follovmng order the father, the paternal grandfather, 
the brother, a saZız/ya or a member of tlic same family and 
the mother, (s) On a consideration of the texts of Vishnu, 
Yayavalkya and Naürada cited above, Raghunandana places 


gə Bhura v Ramrao, 17 1 C 366 8NL R s 
o) Goparam ev Venkatarayhama, 29 M.İ) 710, 71ş 4oM 632 3:1 C 
874: see ğəst, Ch V, Sec 11 Sub-Sec iv “ Common Charges” 

(2) Bagrangı v Padarath, i9go A şo4 , in this connection see 2:2 Ch: Xİ, 
Sec, z, Sub-Sec in 

(7) Text Nos rq 16, suöra, pp 118 119 

(2) See Purshotomdas v Purshotomdas, 2: B, 3, see p Tor, soğra 

(5) Text No, 14 suğra, 2, 118 


Provısion 
for expen- 
sesin 
decreeş 


Guardianship 
in marftage 
of 


males, 


and girls 


Present 
practice 


Guardiahns 
for marriage 
and their 
order, 


position of 
mother, 


her rights 
explarned 


Ma HC 


on mother 


Punlab 


Court”s di- 
rectron ın 
disputes 
before 
imarrlage, 


164 GUARDTANSHİP FOR MARRİAGE İC, Hi, S, 5, ss, il 


the maternal grandfather and the maternal uncle before the 
mother. But the author of the Mitakshari has adopted the 
rule laid dovmn in the above text of Yayavalkya (2) vithout 
any such addıtıon, probably because cognates are not much 
thought of ın that school, İt is vvorthy of notice that the 
mother, vyho is the nearest natural guardian, holds the last 
place in the above order, although she may, after the death 
of her husband, give avvay her son n adoption vhich affects 
the interests of the boy given, to the same extent as marriage 
does those of a girl, There are some reported cases shovv" 
ing: that a difference does  often arise betvveen the mother 
and the patecrnal relations of a girl vith: respect to her 
marrıage. The latter vvould prefer a bridegroem vvho thöugh 
not vvealthy, is member of a famıly deemed highiy  honour- 
able according” to the artificial: rules of 22/2/2232), such allıance 
being conducıve to the promotion of the social status of thetr 
ovn family ş vrhilst the mother vould prefer a vvealthy and 
othervvise most eligible bridegroom: though belonging) to. a 
family of inferror social position according: to 22:/z)zz82)6.(24) 
The text of Yaymnavalkya has been explained by Chanda- 
varkar, )., of the Bombay High Court Aceording to him the 
text only deals vvith” the bare right to give a girl in marriage 
and not to the chorce of a husband for the girl, Had that 
been the ıntention, there vvould have been express texts to 
that effect.(v) The Madras Hıgh Court has held that after the 
death of the father, the mother, vvhen she is the guardian of 
the person of the daughter, is competent to marry her 
daughter, even if it is not proved that the paternal grandfather 
of the girl had vrrongiy and improperly refused to perform the 
marriage (zv) The same rule has becn observed m the Punliab.//r) 
İn a case of dıspute 2e/foze marriage betvveen the paternal 
arid the maternal relations for güardiariship: to dispose of a 


x 


(£) op rı8 suğra 
gi Text No, ı9 svöra p r19 Texts Nos 14, iş, 16, 
(6) Ba: Ramkore v lamnidas, 3? B 18, 24 iyl C gşe 4 Bom LOR 7üğ 
gee afs S Namasevayam v Annammaı, 4 M.H C R 33 
M (6) Rangansikı v Ramanuya, gş M 728 tl C şzo zr ML 1600 ic 
, 57 
(x) hivani v Mula, 3 L 29, İndi ə Ghanıa s3 1: C, ?8 
Ram, 20P NN. tgt6 177 P VV R roiş 3rİl C “86. -... Maya v, 
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girl in marriage, the Court as representing the: Sovereign and 
as such being the Supreme Guardıan, may mpose terms upon 
the relatıon having the right, for the benefit of the girl, vvho 
should not, hovvever, be forced into a marriage odious to her,(2 

İt has been held that a guardıian must obtaın the permis- 
sion of the Court, before marryıng the İlunatic under his care , 
it vvas, hovvever, not decided vvhether a male  lunatıc can 
contract a valıd marrtage according: to Hindu lav (ə) 

The Allahabad High Court has held that the maternal 
relations of a girl: have no authority to give her in marriage 
vyhen therc are competent paternal relations in: existehce, 
unless, hovvever, the paternal relatıons refuse to act or have 
disqualıfied themselves from actıng (a) 

Duty not right —The above texts, hovever, appear 
rather to impose a moral duty on the relations in the order 
they have been enumerated, enyornirig: them to provide a 
suttable match for a girl before her puberty, than to lay dovn 
such a strict rule of priority betiveen them as might: nvall- 
date a marrrage that has actually taken place but not under 
the superintendence ofa relation vvho, under the circümstances, 
is the guardıan ındicated by the above rule. This appears to 
follovv from vvhat both Raghunandana and Kamalakara say, 
namely, that if the betrothal of a girl is made by her father 
vvho is of unsound mind, and thereupon a marriage is cele- 
brated vvith the usual ceremonires, then the fact of the father"s 
insanity cannot render the marriage invalıd, 

This: vievv of the lav ön this pomnt, has, subyect to 
certaın salutary exceptions, been taken by  lüstices  Norris 
and Ghose ın the case of 27?24a/a2os v. Cöandra, (6) in vvhich 
the paternal uncle of a girl impügned the validity of her 
marriage celebrated by her mcther. Theır Lordships lay 
dovn the lav thus “— “There can be no doubt that the uncle 
of the girl had a right: m preference to the mother, under the 
Hındu lavs, to give the girl avay mn marriage, but the 


(9) Shridhar s, Hiralal, rə B 460 

(ə) Chellathammal v Ammayappa 32 M 253. 

s Kasturi v Pana, 38 A szo, 526 14A L 1754:361 C əqş. 

(8) ız € 14o, ın this cönnection see Venkata v Ranga, 14: M, 36, Bal e, 
Motı, az B og, Mulchand v Bhudhua, 22 B, 82, Kasturi o, Chiranis, aş A, 
aöş (81 C.gö7 .rt A.L ) 273, r 
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mother, the natural guardıan, havıng given her avvay, and the 
marrıage havıng not been procured by fraud or force, the 
doctrine of) /zc/z2)z valet vvould apply, provided, of course 
that the marriage vvas performed vrith all the necessary 
ceremon1es.” 

Having regard to the fact that amongst the respectable 
Hındus it vould be difficult to find a man vrilling to marry a 
girl vvho has already passed through the ceremonies of marrı- 
age vvith another man, no marrrage should be set aside even 
in a suit by the girls father, only upon the ground that it 
took place vvithout: his consent or against his vil For, the 
sacrament of the marrıage rite has the effect of causıng the 
status of svife, ünless the same has been vitiated by fraud or 
force, This vievi has been adopted by all the High: Courts, 
and the texts relatıng to guardıanshıp have been pronouced 
to he directory and not mandatory. ( c ) Accordingly, in a case 
vrhere the mother of a girl: married her in disobedience of 
the order of a Civil Court directing her: to make over the 
girl to her: paternal uncle for the purpose of getting: her 
married, it vvas held by the Bombay High Court that the 
principle of /ecZx9 valet applıed : neither the disobedrence 
of the Courts order, nor the disregard of the preferable 
claim of the male relations vvould ınvalıdate the marriage, (4) 
But the case may be different vvhen a second ceremony of 
marriage vrıth another man has already taken place at the 
nstance of the proper güardian, vyhich is possible among: lov) 
castes, and there is a dispute betvveen the tvvo husbands : 
for then the Court may take into consideration v/hich of the 
tivo marriages is more beneficial to the girl, 

Betrothal.—Marriages are preceded by contracts of 
betrothal made in more or less solemfi form by the guardıans 
of the parties to them, But these contracts of betrothal are 
not considered to be bınding. or: irrevocable, so as to be 
capable of specific performance (£) But damages may be 


. (€) Venkata v, Ranga, tq M. 316, Ghazi v Sakri, ig A şiş, and Mul- 
chand s, Bhudhla, 32 B ız ” (d) Bal o, Moty, 23 B 509) i 
(0) Gunpüt v, Rayun, 24 VV, R. 207, 
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clalmed and avvarded for breaches thereof, (7) There cannot 
be en antenatal betrothal and hence there can be no damage 
for its breach., (7) 

Extinctlon of right of guardianshıp —Ön the marriage 
of the minor girl, her father vho vras till then her natural 
guardian ceases to be so (2) 

$o. 6—OHREMONTAES 

Gift and acceptance —İt is unnecessary to enter, in 
detail, into the numeroüs ceremonies generally observed in 
marriages, as most of the Hındu readers are avvare of them, 
having passed through the same But the question that 
strikes a lavvyer is, vyhat ceremonies are essential for the 
completion of marriage? Let us see vhat is stated by the 
vriters on the ritual of marrrage, as: vvell as the customs on 
the subiect. 

Religious rites.-—Thc necessary ceremonies according to 
the vvorks on ritual are the formal gift and acceptance, (7) 
accompanied by religious rites consistmg of the recitation of 
Vedic texts and the performance of the nuptial Zona 
called Cesandıda including sağfağadı-gamana or vvalking 
seven Steps, The Vrıddhı-Sraddha 1s not an essenttal cere- 
mony, and that if it be proved that the mother made a gift 
of the bride, and that the nuptial rites vere recited by the 
priest, ıt ought to be presumed that the marrıage vvas good 
in lav and that all thc necessary ceremonies vvere performed.(/) 
İn this case the performance of the ceremony of sağ/aa 
ğadı-gamana or vralkıng seven steps, vas not proved, İf the 
performance of somc of the ceremonıes usualiy observed on 
the occasion of marrrage, be proved, a presumption should be 
dravvn that the marrıage has been duly completed, (2) But if 
in a marriage of persons belongıng to a partıcular casta 
certain ceremontes vyhich are in ordinary use for a valid 
marriage, are not performed, the marriage cannot be valıd. (/) 


—————nud 


(Ç) Purshotamdas s Purshotamdas, 2: B 23 

(z) Atma c Banku, r1 L s98 oo L sön 

(2) Narayana tv Andılakshmi, sı M, qöz 
Kalı, 28 C 3z, 49 sC VV N tros (0) Manu, Ch. V, ts, 

(2) 13C 140 (8) Bar Moti, s3B 

(2 Visvanathasvamy v Kamu, 24 ML )/ özt ər1 C 7g4 see also Ram- 
prayar v, Deva, r R rə 1923 R z2o2 
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It should hovvever be observed that the religious cere- 
monies including vvalking seven steps are not necessary in 
the marriage of non-virgins, v”hose marriage therefore, may 
be performed in a secular mode.(??) So also in a marriage of 
a vridov” all the usual ceremonies may not be observed, (7z) 
Accordıngiy, religious ceremonies do not appear to be per. 
formed or deemed necessary in the re-marriage of vvromen 
v/ho are either vridovvs, or relinquished, deserted or released 
by their living husbands,/o) prevalent amongst the lover 
castes in all parts of India, under the name of s/zziya or saya? 
İn Bengal, 2azao in the North-VVest, and 647 or zdfra in 
Bombay. These marriages are instances of the Gandharva 
form, as they take place by consent of the bride vvho 1s 
presumably a grovm-up vvoman. But some cüstomary secular 
ceremony is performed, such as exchange of garland of flovers 
or the puttmg by the man of a red mark of vermillion on the 
forehead of the bride, in the) presence of assembled friends 
and relations, (2) and some ceremony is necessary, othervvise 
it vvould be difficult to dıstinguish G224/2a/za marriage from 
concubinage (z) The Gündharva marriage does not seem to 
be obsolete, as it vvas thought in this case, The Madras 
High Court has held that ın order to constitute a valid marri- 
age in the Gündharva form, nupttal rıtes are essential, (7) But 
İn practıce, some secular ceremony only ıs observed ın the 
marriages of vvidovs in the Gündharva form, among İovver 
classes. (s) 

The latest commentators unanımously maintain the 
necessity of the performance of religious rıtes for the com- 
pletion of marriage in all cases includıng even the Gündharva, 
although the vell-knovvn instance of Sakuntale”s espousal by 
Dushmanta negatives that vtevr, İn order to arrive at a 
correct conclusion, vve must take into consideration the 


(m) Text No or, p 120, səra 

(s) Ram Raklı v Daulat, go1 C ros6 26P.L R 744 1926L 3t. 

o ukni v Qucen Empresv, io C (ə? yir ıudra, 8 M 440 

2) Bissuram v Empress, 3 C,L. R, 4ıo (7) Bh Maharai 

iH Brinda e Radha, i2 M 72 bi 0) Bhaonı v Maharai, 3A 738 
s) Benode v Shoshu, 24 C VV N gş8.. sol C 882 
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marriages of virgins, non-vırgins and  vvidovvs, and the cere- 
monies that are common to them, Manu appears to lay dovn 
that the essential cetemony for creatıng the status or marital 
dominion of the husband ıs the gık of the damsel by the 
father or other person havıng authority m that behalf , (2 
the rclıgıous ceremonies being pci formed for procurin g good 
fortune to the bride Giovn-üp damsel- avho hayc passed 
the nubile age, as vell as x dovvs, are decmed  ,ə/z 222F25 m 
this respect, and thercfore may become  seli-given, ör give 
their ovnselves ın marriage to men villing tc: mariy them 
"The secular gift and accv ptance of (he b ide ivoald be: suffi- 
çient to crcatç the relatıon of husband and. vife: Lytiyecn the 
acceptor and the vvoman YFvcn acccptance is not nccessary 
for the completion of a gift, according: to thç author of the 
Düyabhiga, vyho mamntarms (zz) that the reliqu:shment by 
the donor canscs the right of the dönec  vyhose non-accep- 
tance vvould extingüsh the right ercated by the donor”. act, 
İn this connection the madman”s marrtage  iecognised by 
Hindu lav, should be taken iınto consideratıon Under 
cc tann circümstances “Silence is: evidence of” consent”. 
viyət qsafir eyer and “VVhat is: not dissented from, becomes 
assented to”, vefafyy vqnq svafq:ı 

İt has been held that a marriage cclebrated dürmg a 
period of pollutton is not mvalıd on that ground alone, (z) 
A marriage is not ıneffectual ın lav: if .t is: celebrated at 
an fnauspıcıous time, (7c) 

İt has been held that it is nöt  necessary for the valıdıity 
of a marriage by A/az?: vvidov to gö through all the usual 
ceremontes vvhich have to bc performed m case of a A7/az?2 
girl on her: first marriage , büt the  proof of any such cere- 
monres expressıng unequrvocally the intention of the  parties 
to enter mnto the marrıage relation and follovved by their 
İving together as husband and vife is sufficient to validate a 
marriage (r) 


-————— 


(2) Text No 20, p 110 sıfra (u) D B,r, zr 24 

(v) Venkadam z? Sıva, 22M L ) 40 1 C o8s 

əə Maya ge Ram, 2:1 C 83 20P” R 1916: r?? P VV R iss 

x) Ram Rakhı e Daulat, r926 L 3: 26PL R? I C ros6 L 
Chand v Thakur ag P R ıgoşg 118P LİR 1goş “9 məlbu 
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Ghariamai and Ghardamad.— The usage of G/azyaəıqi is 
a vell-knovn institution prevailing among Hindus in all part- 
of India (22 VVhen the father or other güaidian of a damsel is 
desirous that: a girl should not İcçave her father ə house: after 
marrıage and go over to hcr fathcr-in-lavy”s house to İlve vith 
her husband there, but on the contrary, the son-ın-lavy 15: to 
İcave his ovn: family and come over to his father-in-lay”- 
house to İlve therc xith his vyife as a member of his fathet- 
in-layys family: for evcr, hc is called a GZ2ezzamaı, Agccording 
to this arrangemcnt it is: vvell: understood if not expressiy 
stipulated by the güardians of both partics to the marriage 
that the son-ın-lav 15 to receivc a surtable maintenance from 
the samc source from vihich the damsel is to be süpported, 2 e, 
her father5 estatc of vyhich she, or the son expected to he 
begotten on her by the G74z7aəıaı, is to become the helrr, 
İt should be spectally noticed that by this arrangement the 
G/ar?aman leayes his ovn family, and: becomes a member of 
his father-in-layy”8 family, and as: such: İlves m) the: İlatters 
house, ın the same manner as an adopted son, He resembles 
more closely a son adopted m the Zeyaəyzəə Zyayana form, 
vrho becomcs a son of tvvo fathers and vvhose: relationship to 
his original relations: subsist:: nötuyithstandıng the: adoption, 
2,6., his status in the family of birth continuceə for all purposes , 
and ın addıtton to that he acqures the status of: bemng the 
son of the adoptiye father, 

This analogy ıs referred to only vrith a vievv to explain 
the rıght of the G2a?7ayzaı to clamm martenance from his 
father-ın-lav”- estate İt müst be presumed that there vvas 
or müst have been an implied, if not: exbress, agıeement that 
the G2aryamıı is to get a surtable maintenance in his father- 
m-lavvs famıly, of vyhich he becomes a member, 

İn these cırcumstances, if he is: villing: and: continnes to 
reside mn his father-in-lay”s house, then: his: right to get 
maintenance from his father-in-lav”s  estate is not affected by 
the subsequent death of his vife, nor by his: marrtage: vith 


(9) See Sama vg Bat Vali, 4 B s48, ss0 
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another vvfe after the death of the former, İt has becn held, 
that a son-ın-lav, vvho ivas married vith: the: daughter of a 
Hında on the understandıng that he should be brought uf 
and marmtained as a member of his family, and as such remain- 
ed m his father-in-lavvs family, has: a iight of maintenance 
so İong as he reside- as a membet of the family of his: father- 
in-lavv, (777) The Coöurt, under: special: circumstances, hac 
povver to pass a decrec for separate maintenance (:) 

The mamtenance cannot be sad to he a: charge on the 
e-tate, so as to bc anneved to it even in the hands of a 20,/4 
/füde purchaser for value, unless it is made: so by a decrec of a 
Court, declarıng the mamtenanee to be: ə charge on the estate, 
ör ön aty particular property appertamıng: to the samc, (2) 

Ghardamadl --İf it i- contended that a person has acqurred 
the status of GZazafarağl and to inherit the property, it is to be 
proved that, /7/ :/, therc vvas definite intention of: the: partics 
that thc status should be acqurred and: eecoza/y, the person 
taken as such, like adopted son, definitely foregoes his: rights 
ın natural famıly (5) 

Se 8—LEGAL C0NSEQUBNOES 

Guardi: nship.— The: effect of marrtagc iə the: acquisition 
by the vife of the dömicile of the husband (ce) and to place 
the avife under the contiol of the husband, Vho is: cntitled to 
the custody of her person vvhen she: rs minor, even m pre- 
ferencc to her father (47 ) Though the icgal effect of marriage 
is to transfer the girl under the control of the husband from 
that of the father, still vhen the husband is a minor he 
cannot be a guardıan of his mmor vife (€) So, ehen the 
husband dies and the vvife is. a minor, her deceased: husband”s 
relations are entitled to be her güardian in preferenec to her 
paternal relatıons (./) But the husband”s revcrstonary hetr 


(yr) İn this: connection öee€ Mis: Appeals Nos 447 to 449 Of 1026, 
yudgment on 1-2-29 by BB Ghose ğ Panton 17 of Cal H C 

g) Gobind Rani v Radha, r2C L. 1173 is C VV N zos 71 C 8 

(a) See Ch XI (Maiıntenance) “/Zeu for a charçe” 6z "Böna fide ğürə 
chaşer for value qörthont 9rotte” 

(2) Nara v Butna, o P 683 to2o P 278 

(Ə) See, ante b 69, Kashiba v Sripat, rg B:697 

(4) In re Dhuroni, 17 C 208 

(e) Mohideen v L Mahomed, 35oM L ) oro? 

. Khudiram v Bönvrarı, 16 C s84 , in this cönnectilon see Tota e Ram, 
a3 A, azə. 
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172 
vyho is interested in determming her: İlfe, should not be 
appointed the güardian of her pe:son 

M intesane residence, dc —Although the  conygal 
rclation is: based upon a contract of the either parties to the 
marriage, or their güardianə, the rights and the düties of the 
marııed cəuple do not arise feom any implied contract, but 
arc annexed by lav to the connubual relatton as its incidents, 
A contract to mamntain as vifc a veoman, vho is not: his lav- 
fully vedded  vife, 8 contrary to public poliey and uncnforce- 
able, (x) The avife r) bəund to) reside vvith: the  hüsband 
vyhercvcı he may choose to live The fact of the husband 
havmg another vrfe: vill: nöt: relieve her from that düty . 
nothing short of habitual cruelty or: illtreatment: vil: yüstify 
her to İcave he: husband”s house and reside elsevvhere, (2) 
The düty vvhich: Tindü lav imposet on a, vife to reside 
vith: her: hüsband, vvherever he may: choose to roside isa 
İcgal and nət merely a moral düty An ante-nuptial  agree- 
ment on the part of the husband that he vill never be at 
İıberty to remove lit: vifec from: het patetnal abode, (7) or an 
agıcement that the husband and. vife vill İive apart: from 
each other, (2) vvould defcat the rulec of) Hindu lav, 
and is mvalid on that giound, as, vell as on the ground 
that ıt 18 oppoəcd to public: poliey, Obedience and 
conyagal fidelity to the husband are datıcə at all times 
requrred of the vvife, vyho is: not absolved from: marital  obli- 
gatıon by apostasy (2) 

The husband ıs bound to maintaın the vvife, to provide a 
surtable place for her residence, and to live vith her, Büt 
the vifes right of residence does not empover her to 
restram her husband from alıenatıng the family dvellng 
house (/) 

İn the abscnce of any breach of conyugal duties, the vife 
İs entitled to the right: of maintenance against the hüsband 


(g) Bu Kashv himn, röl C 133 4 Bom L.R), s47 

(2) Sitanath v S. Hamnbutty, 24 VV R. 372, Dülar v Dvvarka, 34 C 97t: 
9 C VV N şro 32C 234 Bindav Kaunsılia, 13 A 125 

(:) Vekutə Bisanta, 28 C sr, Göbind Ranı və Ridha, iş CVVN 
205, 269 

(2) Krnshna v Balammıl, 3a M 398, 401 

(2) 1n:e Ram Küumar,, 18 C 224 

(Ö Olagğayee v Pichammal, xı ML) ) 302 91C $4 9MLL Til 
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personalİy so long as he is aliye, and against: his: estate after 
his: death (92) İH beg) ünchaste: shc is penitant, she has a 
right to astarviıng: maintenance, (7) Büt: if the vife: reside , 
mn her fathers house against the ill: of the husband or 
deserts (o) him. vithout: sufficient: cause, she: cannot: clam 
mantenancc vvhile İiving: separate from her husband. VVhen 
she vvithout: yüstification İived. apart from her hu-band for 23 
years, she ts not entitled to maintenance (Z) 

But vvhen the husband habitually tücats (hc vife vith 
cruelty and such violence as to create serious apprehenəion 
for her personal safety, she is şuüstifted in İcaving her: hüs- 
band”. protection and is: entitled to separate maintenance 
from him (g) So also.a vife, “ho is süffering from: virulent 
type of leproey s entitled to live apart from her hüsband and 
claım maintenance (7?) 

A vidov is not cömpelled to reside ivith: the: relatives of 
her husband and her husband”. telatives cannot compel her 
to İrve vvith them if: she left her husband". residence from 
çauses other than unchaste and improper purposes, (4) 

Dov/ry.— The respective righto of: the bridegroom: and. the 
bride over the doviy and nuptial giftə are discussed in Ch: Xİ 
Sec, 2, Sub-Sec, ır Gift of immoveable  property to the 
daughter at the time of her marriage by sa)22a22a is not, in the 
absence of a registered deed, a valıd gift as the provision of 
Section 123 of the Transfer of Property Act is imperative, (2) 

Marriage complete vvithout consummatıon.— Accordıng 
to Hındu lav marriage iə a sacramcnt, and m a religious 
pomt of vtev it canises a permanent indissoluble union of: the 
husband and vife, extending: to the next vorlİd , and vehen it 
has been solemniızed vvith the: essential: rites: prescribed” for 
matrımony the status of husband and vife: ariseə, and the 


(04) Sita Devi ev Göp il, rg28 p 375, 389 

(əs) Sathyauppma v Kesh ava, 39 M öş8 291 C 39? 29M L )7 87 

(ə) Sher Sıngh v Sham, rg28 L.so2, Yesubat vg Sadashiv, a3o1 C g3q (B) 

(?) Nagannı v Rayya, 1928 P C 187 reversing 1925 M. 7s7 

(,) Matangını r logendra, rg C 84 

(r) Shinappaya ov Nayaımma, 45 M. 8rz 

(s) Prithee Singh, Raya v Ram, PA: Sup: Vol z03 20 VR ər PC.i iz 
BLR 298, Srınivasa v Lakohmi, 1g28 M z6 

(6) (9ee 2os4 Ch XVI, Sec 3, Sub-Sec , “Transfer of Property Act affects 
Hundu lav as to gift”, Hira v Aumol, 1928A 6gg 
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marriage iə complete and binding, although, ıt may not be 
folloved by consummatıon at all (z/) 
Seo 0-CUDIOIAL PROOEEDİNGS 

CourÜs gürisdiction — Although marriage: itself i: dealt 
vith: as the last of the sacramental rites in that part of the 
Hındu lav vhich is 27c247a as distingurshed from: /ydoa2dza 
or Litigatıon, still: the: marital rights and düties form a sub- 
yect of litigation , and as this: sacrament: 8: pieceded by, and 
founded on, the consent exvp css or: implied: of cither the 
partıcs to it or their güardıans, the: valıdity of: a marriage 
may be impeached mn the Civil Couit, upon the gioünd” of: the 
absence of such: conseat, and of) the use: of fraud or force in 
bringing: it about, and it may be declared null and vold, (z) 

Setting aside marriage —But the Madias İigh Coürt (ze) 
has held that the marrage of a girl given by her: mother, 
vüthout the consent of the girP- father and falsely representing 
to the priest vvho officiated at the: marriage that: her father 
had consented to ıt, is valıd 

The Bombay Hıgh Court /?) goes furthet and. holdə that 

neither the abscnce of consent of thc güardıian, nor the fact 
that the marıtagc vvas  cffectcd in: disobedicence of an order 
of a corüpetent Court, vould tender a marriage invalıd, The 
Qeciston vas based on the doctinnc of faclınınn galet 

The Allahabad Tligb Court (7) holds the same viev 

The Calcutta High Court (s) hovever, appiyıng the 
doctrine of: /ze2/4/z valet has held that a marriage is to be 
held valıd if all the necessary cercmonics vvcie: performed 
and if it vvas not procured by fraud or force, 

Factum valet —lf a marriage has been celebrated mn the 
presence, and vvith the presumed assent, of the relatives and 
caste-people, it should not be set asıde on the ground of 
bemg vithin: prohibited degrces, (4) or on the ground of 


(sə) Admınıstrator v Anandı, 9 M 466, Bhagıt v Santi, so 1 C 6 
5 P VV R ı9ıg 92P L.R ıgıg 5 dı 5 
(v) Anyona z Proladh, r4 VV R. 493 (ə) Venkati v Ranga, r4 M. 316 
(x) Bar Moti, 22 B og, sec aöso Mulchand v Bhudhia, 22 pa 3 
gə əsr 0 Oluram, 95 A 22: TAL ) əyə 181 C göz 
z) Brindaban v Chundra, i2 C 140, in this connect da . 
Kali 8 Cd?) ag: s CV” iş 40, s Connection s ur)yamohi v 
(a) Suğra 26 103, 144 
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yrant of consent of the guardian (2) ivhere no fraud or forqe 
İs set up, (£) or because it is solemnızed in contravention of 
an express order of the Court, (7) on the principle of) /262:2 
valet, 

Presumption of Marriage. —VVhen it is proved (z) that a 
marriage has been solemnized there vill he. a presumption of 
its valıdıty, (7) and of thc performance of all the necessary 
ceremonıcs (2) So also it is to be presumed that a marriage 
vas açcordıng to 27a7//a (/) or one of the approved forms, (z) 
A marriage m the 224z:/zava form by exchange of  Kathis 
is to bç establıshed by legal evidence (7) 

The strongest presumption in favour of mairiage arises 
vhen a man and a voman aiç recognised as hu-band and vife 
by all persons conçcıned and are so deseribed in important 
documents and on important occasıons, (6) “he habit and 
reputc may bc pıicsumptive: cyidence of: marriage, büt no 
amount of suçh evidence can establish a marriage, vhere no 
valıd maıriage is possible (2) The evidence of  treatment is 


(8) Ramplayar g Devə, 1 R rg: See /2ə/ noğe (v)p 16s 

(6) Kasturi ve: Chiranlı, 35 A 20ş 101 A İL 1 a?2 181 C 927 

ii Gəylınand ə Ciovn, 2L 288 C4l C co, see /2o/ əso/e (2) p 36C 

ea) As to proof of murriage, see Section şö cf the Evidence Act (Act 1 of 

1892), Luchmi Koer v Roghunath, 2? C ot özl A 14: 4C VN 
(8ş , see a/so Mathusamı g Masilamanı, 33 M 342 s1 C 42 


(/) mderun Valungypooly Taver o Ramasavmv, 3 MTA di, s8 3 
BL R,P C r,ş,4 Y2VV K,P C ar, az, Moup e Chindrabiti, a8C zoo 
381 A ro2 Iş C VV N 7oo iş Bom L R şş4q 1 :C şo 2:ML ) 
933, Fakırgauda v Gangı, 22 B 277, 279, Bu Kashi v lamna, iq Bom LOR 
$47 161 € 193 


(£) Brindabon v: Chandra, 12 C 140, 142, 143 , qAdmiınıstrator-General v 
Anandacharı, 9 M. 466, 409, 470 , Divvali s, Moti, 22 B:soş, sə 


(3) Maghlı v Ladlı, ı31 C 644 (A ), Gabrelnathasiyvamı ə Vallammı, $3 
L C a33 26M LT 384 

(3) Thakoor Deyhee v Rai Baluk, rr MT.A 120,175 T(0VV R,P C 3, 
9, lagannıth v- Rent, 25 C 454, 200 , Padunith v Büssunt, İB L R 280 
288 16VV R,C R qoş, ro6, Authikesavulu Chetty v Namanuyam, 32 M 
sız, Chandrabhagı s Vishvamth, 20 1 C s5s2z 9N.L.R Toz, İagannath 
v Narayan, 34 B sş3, $s9 , Kolhapur, Maharayı of ə Sundaram, 48M ıTozş 
M 497, Umrao s Sarabyıt, 81 C 6:8 gös Ö (zo, see page 122 s4427a 
Bhagvandas v Guyadhar, 1927 N 1927 

) Gopal s Btoyə, 34 C VV N 944 

(2) Mouşt e Chandrabıttı, 38 € ?co 38 1 A oz is C VV N 7go 
13 Bom L.R s34 rl C soz 2: MT.) 933, Chellammal o Ranganatham, 
s4 M əo77 21 C 247, Seetion şo of Evidence Act (Act 1 of 1872), Bepin 
Behary v Atul Krıshna, rz C VV.N 404 rl C 328 


(2 Chellammal ve Rangnatham, sz49za, İndar v Thakar, 2 L əz 6, 
VC 987 ki: 
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of no gieat valüc vyhen it ro knovn that thcrc vas no marriage 
ın due form, (7) 

But there ıs a conflict of: opinions about: the application 
of the rule. for p csümption of marriage: According: to one 
vrevy (r) it. is applıcable to qucstrons of inheritance büt: döcs 
not appiİy to sürt for restitution: of: conyügal: rights, büt 
accərding to anothci viev (ə) it is eqnally: applıcable to: both 
cases, 

The fact (2) and valıdity (g) of: marriage must: be strietly 
proved svhen the qucətion arıses mn: criminal: qases  nnder 
Sections 494, 495, 497 and 498 of the Indian Penal Code.(?) 
Marriage and Legitimaey of Child. -A child: born mn 
lavvful ivediock is the: legitimate 1ssuc of) its parents and 
18: entitled to all the: legal incidents: vyith vyhich the lav, has 
clothed a son or a daughter. A child born even after the 
death of his father, vvill be his legitimate child, if born vrithin 
280 days after the death of hıs father, the mother remaining 
unmarrted , and it vill be presumed that the aforesald issues 
are legitimate,(n) The Prvy: Council in: the: casc of: Pediiz 
Amant v, Zemindar of Marungaburı (() has held, that a 
child, born ın veedlock of a husband and vife, is not rendered 
İllegitimate by the circamstance that he vas begotten before 
their marriage, The İcarned Coünsel vyho appeared on behalf 
of the Appellants could. not: citc any aüthority to the effect 
that ın order to render a child: legitimate the: procreation as 
vvell as the birth: müst take place after marrtage, and hence, 
their Lordships held that the Hindu lav is the same in that 
respect as the English lav İt is to be nöted that the English 
lay on this questton has been more relaved since this: decision, 

İt is a matter of great regret that such an eminent yüdge as 
Sir Barnes Peacock, havmg a xast experience of Indian lav 
and custom, bərmg) the first: Chief: Vustice of the: Calcutta 
High Court, vas led to such a conclusion, düc to the: ignor- 


(əz) Vashvnn ith isivamı v Kimu,24M L ) əş: ər1 C 724 

(n) Suryyamcnı v Kalik ut u 28 C əz, şo s Cİ VV.N tos, 204, 205 

(o) Brindabon v Chandra, iə C 140, 142, 142 

(2) Empress v Pıtambur, $ C s66 5C L.R 9? 

(v) Danesh Sherkh s Tafir, ? C VV N 142 (7) Act XLV of 1820, 
(:) Sec 112 of Evidence Act, (Act 1:of 1872) 

(60 11:A 282, this case begins at p 287, decısıc tp 292 
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ance of the leamned Counsel for the Appellant, The ques- 
tion involved in the above case vras about the legitimacy 
of a natural son vrho vvas begotten by his parents before their 
marrlage. The only natural son viho is növr recognised by lavr 
and custom is the aarzsa son The oəzrerra son r, defined by 
Ya/navallya as the one begotten by the man himself on his 
lavfulİy vvedded vvife, (/2) İt is said “on the lavfully evedded 
vyife,” and not on the vvoman Vho vvas subsequently married 
by the begetter. Moreover, such a son is never recognised as 
a legitimate son even by custom. 

Marriage Brokerage and consideration for marriage — 
An agreement to pay money to the narent or güaidian in 
consideration of giving in marrıage the son or danghter or 
vard, is not valid and cannot be enforced by a suit, (7) 
But vhen the money is paid it cannot be recovered back, (to) 

İn 3a/deo Das v. Mahamaya (x) a leamed udge of the 
Calçutta High Court has held that a mother cannot recover 
a sum of money vrhich the defendant had axreed to pay to 
her İn consıderation of her consenting to give her daughter 
İn marrlage to his son, İn the case of Gozu” Kani Daşı v, 
Kadha Ba/lav (y) a Division Bench of the same Hıgh Court 
lays dovn that a father-ın-lavv or his: representative  cannot 
resile from an ante-nuptial agreement entered ınto by the 
father-in-lavv vith the son-in-lavv vrhereby the former agreed 
to maintain the latter and his children, İn the case of 
Goöinda Kan the claim for maintenance of the 6 /az74:za? 
(domestcated son-ın-lavv) vas: allovred on tvvo grounds., 
Firsi, it vas held that the system of (7/z74/zza? vvas of 
recent origin and ovved its origin to the mstitution of 
Putyifa-öufra, one of the tvvelve kinds of) sons, and there 
vas no reason vvhy a Court of yustice should refuse to recog- 
nize it, Secondly, it vas held that the text of Manu by 


(6) Yayavalkya ə, 28 , see Text No gin Sec r, Ch İV gösr 

(v) Baldeo Das e Mahamaya, 1 C VV.N 4q?, 452 , Ramchand x: Audorto, 
1o C 1054 (observatıon of Garth, C 1), Dholidas v Fulchand, zə B ($8, 663, 
Kulavagunta Venkata v Kulavagunta, 33 M: 185 F B, Devarayan v 
Muthuraman, 24 M. L 1 30, Baldeo Sahaiv 6: yumna, 23 A 49$ (2e:d each 
case depends on its metits), 

(x) 3a M i8ş, ıgo F. B,, Shambhu v Nand, 23 O C 284 81, C 63 

Y. 15 C VV N 447, as3 02 is C VN 2oş:i2CL 1.1z3:71 C.ri3, 

, .—23 
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vrhich “a poor dependant” is declared as a person entitled 
to be maintaıned, vvas comprehensive cnough to cover the 
case of a Z2aryamat, (yr) The decision of this case dıd not 
rest on the general ground that all ante-nupttal agreements 
as such are valıd, But m a rececnt case another Bench (s) of 
the samc Ilıgh Court has, follovring the above decision, held 
that ante-nuptial agrecments follovved by marriage are valıd 
and bındıng, though the ruling.relied upon did not lay dovrn, 
as has already becn said, any such general rule, This obser- 
vation ıs, hovvever, an oğz/ez aıctum as, it secms, the dicision 
rests on the prınciple of part performance 

İt seems from the report of the casc that the attentions 
of their Lordships vverc not dravmn to all the cases on the 
pomt. The Lordships, hovever, distingüished the: deci- 
sion of the Madras Hıgh Court in Az/azaganta Venkata v. 
Kalavagunta (a) and that of the Bombay High Court ın 
Gudaöc hand v. Fu(9aı (2) holding: that these cases svvere vvhat 
may be called marriage brokerage contracts for: procurement 
of the marrıage. 

From a careful pernsal of these cases it seems that an 
agreement to pay any consideration to the parent or güardian 
of the parties to a marinage is: invalıd and ünenforceable, 
These may, properly, be held as marriage brokage contracts 
and hence illegal and opposed to public policy, 

In England marriage brokage contract is: illegal and 
opposed to public poliey as, it interleres yvith the free 
consent of the partıes vvhich is the essence of marriage 
contracts , and in İndia such marriage  brokage  contracts 
shquld be still more so, masmüuch asın almost all cases the 
parents or guardtans enter into marriage: contracts for the 
partıes to the marriage, and if they are allovved to make 
any personal gaı, they may disregard the interests of the 
parties to the marrıagc 

But the question is vvhether such contracts for payment 
of some consıderation or other, besides the dress: and orna- 


vr) For Cöarzamas, see pp 170-171 
z) Pran Mohon Das o Harı, ə C 42: 20 C VV N 880 
“33M is FB 

ıı Böm L..R 649,331 C 748 
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ments, to one party by the other, or his or her parent or 
guardıan, in consideration of the marrtage, is valıd ? The 
Hindu lavr condemns the payment of any consideration for a 
marrıage, İn the 274/2)a form of: marrrage the bride ad- 
orned vrith dress and. ornamentə is given to the bridegroom 
and accepted by hmm, but still: all these and the nuptial 
presents belong to the bride (ce) İn the 7/:2a2 form of 
marrıagc, hovvever, the bridegroom makes a present of a 
par of kine to the) bride”ç father and accepted by the latter 
for rclıgıous purpose only, İn neither of these tuvo forms 
it can be called that these gifto of dress or ornamcnts or the 
gift of a pir of kine can be: called the: consideration: for the 
marrage İn the A”szz, 4 form the moving: consideration for 
the marriagce is the payment of S2/2a or bride”. price This 
form of marrtagc 1. condemned by Hindu lav , (7) büt as 
Hindu lav: alyays lays dövn high: idcal3 for chastity of 
yvomen, it approves even of such a mariage  vvhen solemniz- 
ed for a monetary consideration, İn both the approved 
forms of marrıiage, namely, the 27a2/2a and the 2”/.2a 
forms, the dress o: ornamcnts or the pair of: kinc are 27e- 
sents and given out of free vil and camiot be called the 
consideratıons for the marriago, 

Restitutıon of Coniugal rights.—İf cither party is 
gulty of a brcach of the marıtal dutices, the other: party may 
institute a suit against the former for the restitution of con" 
ugal rights. (£) 

There may be cırcumstances vvhich though short: of: legal 
eruelty, may nevertheless bar a stit for restitation of conğugal 
rıghts (7) The court should be certam that there arc no 
rcasonabİe apprehensıons of eruelty beforc a decree for resti- 
tutton is made (g) Büt mis-construmg: this: decision, it has 
been held that the court cannot compel an unvilling vife: to 


(c) Vyüsa cıted ın D Bivl, 17 de bext No ro, Ch XİL önyza 
(4) Manu Sec 34 or Sır VVilltam Tone)s Translation Ch Hİ, para 2$ 


(e) Suryyamonı v Kalı, 28 C 3? s € VV N gs, Tekait Monmohini v, 


Basanta, 28 C 7?sr s C VV N 673 


C) Dular v Diarka, 34 C g?r 9C VV N sto İC L ) 283, Chilha s, 


Chedi, 1929 O zl 
(g) Baı ltvi o Narsingh, s R: 329, 342 (Madgavar 1, sitting vath C 7) 


1927 B 264. 
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return to her husband (2) But ın a suit by the husband 
agairist the vvifc for: restitutton of conyugal rights, the plea by 
the v:fe that sexual ıntercourse vvith her is: impossible  ovving 
to her incurable disease or physical defeet is not in itself a 
good defence (z) But a p:evious decision of the same High 
Court hold. almost a contrary veevv (7) İli-health: or inability 
to afford he hasband the marital rightə is nə gionud for hus- 
band”. refusal to give her: piotection, nör: the: refusal by 
parent- of the vide to give him the cüstody of the vife, isa 
g.ound fot refusing tho: testitution of conğugal rights, ( 2) 

Unity of husband and vvife.—According to Hindu lav 
as vvell a: to mariy other systems of lay, the husband and 
vyife becomc orc person by marrmage Many legal corntsequcn/ 
Çcə arc anneved to this thcəry of unity of person Amongot 
the Hındas this ünity is: növ cənfined to religion purposes, 
and does nət generalİy extend to civil: matterə The: vife 
can həld separate ptopetty, she may entec into a: contract 
vvith any pərson and even vith her: husband, and may sue and 
bc sued in her ovn name, Büt the theory that the vife 
iş half the bədy of he: husbund, haə an impo:stant bsarıng on 
sevoral pomts of Hindu lav, 

Accotding: to the Penal: Code the husband or the vife 
does not become güilty of the: offence of harbouring an 
offender by sercening: each other 

Seo. 10-REMARRIAQE 

Men,—Ünder Hındu Tava man can marry as many times 
üs hc likes even dürmg the: presence of another vife though 
this latter custom is extremely rare nov, Buta Hindu by his 
marrıage under the Special Marriage Act cannot evercise the 
İatter right even if he likes (2, 

A man, havmg marricd according: to Hindu rites, cannot, 
after embracıng: Christranity, take to himself another vife 


(2) Guürmükh ev H ib ins, gə28 L göz 

(:) Purshotamdas əv Baı Manı, 21 B 6:0 

(7).Bu Premkuvar v Bhika, ş Bom H C,AC) 
(42ə5Kuppammal v Kuppanacbarı, 241 C 389 20 İM los 
(/) Sec $, Spl Marg Act 

və) Thapıta v, Thapıta, 17 M. oğş) 244-245 


- 
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viife under the Special Marrrage Aet vihile his vife: marrred 
under Hindu. iites (vz) or under: the Special Marriage Act 
is İlving. (o) 

VVomen.—The Hindu sages provide single-husbandedness 
as the most approved mode of life for vvomen vvomen that 
əcek religious merit, müst not, according: to them, ever think 
of a second husband, Dut vrhile the Hindu: lavgivers: thrust 
into promınence the saıd high: ideal of conyugal düty for 
vvomcn ınfluenced by religious and spiritual: asptrations, they 
do, at thc same tıme, recognize, ündei certain circumstances, 
remarrıage of vvomen that are impelled by inclmatıon. 

Even v/hen her first husband ıs alıve, a vvoman s allovved 
to remarry, should she be abandoned ly her first husband for 
adultery or any other cause, or he be not heard of for. a certain 
period, or adopt a religious: order, or be impotent or become 
outcastcd, Thu- Narada (xir9?) and Parasara  (v,27) say 

”e ua nafirt afa q vfoğ vetti 

vaşerverq mröst vfevan fafiqxa i 
vrhich: means,“ Another husband is ordaıned for vvomen 
ın five calamıtıes, namely, if the husband be unhcard of, or 
be dead, or adopt a reclıgrous order, or be impotent, or be- 
comc outcastcd ” Thc usage of remarnage of vomen during 
the İrfetime of thcır first husband s found to be observed by 
some İovv castes, amongst vyhom the first marriage is dis- 
solved etther by a decision of the  caste 7zirc/ayet (a con- 
gregation of the caste people), or by the husband”s e/2dz c/4/22 
or letter of release granted to the vvife, vho may then con- 
tract saga or 24 marriage viith: another man (2) The re- 
marriage of a dıvorced A7o/z vvoman is valıd, (?) İn this 
connectıon See Sec 1 “Divorce” belov. 

İn the absence of a custom to the contrary a married 
vvoman cannot contract a second marrrage düring her 
husband”s lifetime (2) mn this connection see Sec, rr “Poly- 
andry” belov. 

(6) Sec, 1 (o) Sec 16 

(2) lukni v Empress, 19 C 627 


(2) Hira v Hansı, 3? B əş 14 Bom LİR ri82 izl :C, ga0, 
(r) Sri Ram ? İnchi, rr AL 1 7ir arl C 3t3. 
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VVidov/s.—The Smr"tis appear to provide three: alterna- 
tıve conditions for vvidovve, namely (1) 12/7/6615) Or Concrema- 
tion vith the deceased  husband”s body , (2) İlfe of asceticism , 
or (3) re-marrıage, The first has been abolished by) legis- 
lation. “The ascetic life is the alternatıve  adopted by 
vvomen of respectable castcs, so that amongst them re- 
marrıage of vvomen has come to be regarded as 1llegal, 
although it has all along prevailed among: the lovest: castes, 
İt dıd accordingiy become necessary to pass the Act XV of 
1856 for legalızıng the remarı tage of Timndu: viidovvs belonging 
to the higher ca-tc., among  vvhom it had become, and still 
is, obsolete This statute should properly be called after the 
name of the İlate Pundit Tavara Chandra  Vidyasagara to 
v”hom it ovved its origin and) ivho framed its provistons, 

The re-marrıage of a, vvidovv iə valıd among  Aeəz2is: of 
Berar by the a? form , (s) but a vvidovv of the Öessayııya 
Byrahman castc cannot remarry by custom (2) 

By custom a xvidovy may re-marry hei deceascd husband”s 
brother (z) 

Althongh the Remarı age of Hindu VVidovs Act: vali- 
dates the re-mairiage of Hindu vidovyə yet it expiessiy: lays 
dov that the rights avhich any virlov may: have, in her 
husband” or his İincal: successor”s pioperty, shall upon re- 
marrıagc ccase, (7) even if therc be any custom of re-marrı- 
age (zə) But in the United: Provmces and Oudh a different 
vievv has been taken and held that ivherc there is a custom of 
re-marrrage, a Hindu vvidovv does: not forfeit her rights to the 
property of her fist husband, (z) nor does she forfert such 
rıght if the vvidovv vvas permitted to re-marry prior to 186.(7) 
But ıt has been held that if succession: opens after her 


(s) Sıtaram ə Laxman, SN L R 28 7, C 133 

(0 Asharfi v İsbrr, 1r.A L 7 683 201 C 398 

(x) Nagar v Khase, 861 C 893 1925 A 440 (z) Sec 2 of Act XV of r8:6 

(xə) Rasul v Ram, 22 C s89, Gouri g Sita, ı4 C YVV N 34 şil :C 7to, 
Nıtya v Srinath, 8 C LT s42,  Vithu o: Gövinda, za B 32:F B.), Mürnu- 
gay Vıiramakalı, r M 226, Santala v Badasvvarı, şo C 727 2? C VV 
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(x) Har Saran z Nandı, rr A 420 9 A VV N 77, Ranpt v Radha, 20A 
476 18A VVN ızı, Khuddo v Durga, 20A iz2 3AL 1 729, Gaya- 
dhar o Kaunsilla, 3 A tör 11 :C zöt ,Bal Krishna z Par), 1920 A 593, 
Ram Lall v )avala, 3 Luc 6to 1g28 O 328, see Mula v Partab, 32 A 489 
(v) Mangat Bharto, 49 A 203 
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re-marriage her right of inheritance to the  property of her 
husband”s İmeal successor is not affected by Section 2 of the 
Act, and she vrll inherit such property (2) 

The Aect also provıdes that a Hindu vvidovv on re-marriage 
can be deprived of the right of güaidianship: of her: children 
by her latc husband, by a petition to a proper: Coürt by a 
member of the famıly of her deccased husband. (a) The 
Calçutta High Court, hovevei, has held that “the Court has 
a dıscretion mn the matter, though ordinaiy, ünless good cause 
vverc shovvn to the contrary, the Coutt vvould appomnt a rela- 
tion as güardian under: Section şin the: place of the mother.” 
“The exercıse of ench diseretion müst be regulated from the 
point of vtevv of the vvelfare of the infant conceincd,” (2) 

İt has also been cnacted that no vvidovy, vill: be: rendered 
capable of inheriting any propeity by reason of her re-marriage 
under the Act, if, bəfore the passıng of the Act, she vvould 
have been incapable of inheriting the same by reason of her 
being a childless vvidov, (6) There is. a repo:ted case of the 
Calcutta High Conrt (4? vhich held that therc is no gröund 
of exclusion of a childless Hindu vvidovi from claming” her 
father”s propetty for she may re-marry, un? the provisions 
of Act XV of 18$6, and have issuc, This vvrong) vievy of the 
lavv has been vacated by a revtevv of yudgment. (e) 


Yüstification of rule against vridov-marriage —The Hindu sages 
recommend that the vvidoyvss: should hve a hfe of: austerittes, and they dis- 
approve of remarrıage of vomen This recommendatıion has been adopted asa 
rule of conduct by the vvomen of the higher castes, and the rule is iustifled on 
the follovıng grounds (1) VVomen as: constituted by nature, can control 
and repress the sexual propensıty, but men cannot, (2) the number of vvomen 
İş larger than men , (3) there are, no doubt, young veidovs in Hindu society, 
but there are not old maidə, such as there are in European society , (4) the 
Hindu system ıs charoeterized by yüstice and equity to vvömen, 9// of vyhom 


(22 Okhora v Bheden, ro VV R 34 affirmed ın £: VV R 82, Lakshmana 
v Siva, 28 Mass 1 MİL ) 2as, Basoppa ve Rayava, z9B ər (F B) 
6 Bom L R 7?ə9, Chamır v Kashı, 9 B 388 4 Bom LOR 7?, büt see the 
contrary vteyv held on the mts-conception of the right of İnheritance of a 
vridovv from her deceased husbandr": İineal successors, as a contingent right 
Basorey v Ballabhdas, 6 N L R u?r(igo) 81:C 46 
(a) Sec 3 of Act XV of 8:6 
c (Uş ənsə v Yhalo, 8 C 86ə, 873, 875 101 C 69 :i3 C L)) s38. is 
, 579 
(c) Sec 4 of Act XV of 8:6 
(4) Bimola v Dangoo, ig VV R. 89 (e) See Order No. 457 dated 
28ih Mareh 1874 in connection vith Spl Appeal No 223 of 187a 


Guardianship 
of a remarrı- 
ed vridovv 
over £hildren 
by deceased 
husband 


Right of 
childless 
vridovr on 
remarrıage 


ustification 
agaınst 
vvıdovv 
re-marrıage, 


Polygamy 
alloved 


Provision for 
first vife 


184 TOLYGAMY Ec. m, s, 11 


are orce marreed, and they must: bliame therr ill-luck büt: not society should 
they lose therr husband , for, they cannot )ustly clarm to have another husband, 
as in that case so many mnidens vvould be compelled to remain unprovided 
yyith hüsbands, ($) the boasted liberty of vidovys in European soctety in this 
respect, 1s accomp"nted by grave inyustice to other vvomen vyho are on that 
account compelled to İtve as lifelong spinsters, vvhose compulsery single condi- 
tion möves not the van philanthropists vveepiny for Hindu vidovs,, (6) remar- 
nge of vvomen ündermine" the foundation of female ch astity, vhich is the sz 
güa nön of the bond, peace and həppiness of home , (7) the utilty of the instis 
tution should be tested by the good secured to the vhole soctety, for the vyell- 
being and vyelfare of vvhieh,”individusl interests are: öften sacrificed 


Soo 11—POLYĞAMT aniTOLYANDAT 

Polyxamy —Hında lav permits a man to have more 
vyives than one at the same tıme, ((/) although it recommends 
monogamy as the best form of conlugal life This recom- 
mendatıon has practıcally been adopted by the Hındus, and 
monogamy is the general rule, though there are salitary 
instances of polygamy., Thıs usage, hovvever, cannot bat he 
held lust, if the number of ivomen is really larger than that af 
men. There are varıous reasons for and agaınst polygamy 
yyhich is sought to be interdicted by legislation deemed by 
some as the 2azzacea for all evils: mn İndia The Hindu institu- 
tions are founded on the requtrements of the dıversifled haman 
nature and condıtion, and ought not to bə lightly ter fered 
vyith, at the instance of  paorsons distingaished by egotistic 
sentimentalısm and spırıt of intolerance İt is far better that 
those men of propəerty, that are impelled by inclination, 
should take the responsibility of openly having: several  vvives 
than that they should secretly contract as many left-handed 
marriages as they please. The modern legal dıstınction be- 
tvveen public and private character lends only an external 
vvhitevvash to the socral structure of modern times, As. to 
feelıngs of vvomen, evidence is not vvantıng that thcie are 
vvomen enyoyıng the İltbəety conferred on them by VVestern 
civilization, vvho vvould rather have a half or a quarter of a 
husband than none at all, 

Among the partıcalar class of /Vu/io4otla? ÇÖettzes 
of several vıllages in the Madura District there is a custom of 


(o Dayablağa, Ch, IX, s, 5 and Srikrishna on same Thapıta v Thapıta, 
17 Vy 235, 239 . 
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setting aside somc property by the husband in favour of 
the first vvife vyhen he marries a second vvife. (£) 

Polyandry”—or the marrtage of a voman vith several 
men is not lavyful except to some tribes: vyhcie it is: allovved 
by custom. İnstances of such ma"riages arc to be found 
among the non-Aryans, but not among Aryans, evcept the 
solitary instance in the epic: poem, the: /17e292247ata of the 
marriagc of 2)/azğaa)ğ vvith the five brothcrs of the Pdydarar, 
The varıous explanatıons and discussions: contamed in that 
great pocm regardıng this: marriage, gö tö shov the evcep- 
tional nature of the marirage: not approved by Hindu lav, 

Seo 12 -DİVOROR” 

Marrrage ın Hindu lav: is regarded as an: mdissoluble 
union of the husband and the vifc (7) extending to the 
next vvorld. But though Hindu lavv does not: contemplate 
divorce, yet ıt ha- becn held that vvherc it is recognized as 
an cstablışhed custom, it: vyould have the forcc of lav , (z) 
İn such casss, it is very common if not an universal custom 
for the vvife to return to her first husband all the ornamcnts 
given by him, and the second husband to pay the first husband 
the cost of the marrıage (2) But even if the existence of a 
custom, alloving a, Hindu. svoman to İcave her husband and 
çontract a second marrtagce vvithout the husband”s consent, 
İs proved, it is entirely” opposed ) to the spirit of Hindu lav 
and vill not valıdate the second mairiage , (2) the payment 
of money to the caste peopİc and to the unvrlling hüsband 
viill not improvc the ca e of the vvoman, (7) There are cases 
in vhich: Hindu lav allovvə separatıion, or desertion (7?4ga), 
İt cannot have the effect, like divorce, of: dissolving: the 
marrlagc-tic completely (77) 


(z) Palantappa v Alagam, 44 M 740 481 A sa 1gaz P C 228 

9 See are p 181 

(3) Munshi g Blhrgvranı, ra P L.R göz 6ql C 4s6 gəz, 7g, 

(a) Kudomee v Toteeram, 3 C, 2os,, Hira v Hansyı, 3? B 20 14 Bom 
L R ıı82 71 C ga, langlıa ve İhingnya, 631 C s94 (N)), see also Abdul 
v Abdul, 28 1 C zor 20. L ) 1ot, see also Budansa g Fatıma, 221 C, 
697 26M L ) 260 IşMLT roz 

(7 ) Kshamadhar o Sarasvratı, 1928 N 196 

(3) Reg v Karsan and Reg v Bar, (1804) Bom H C R rə4 Cr, Budansa 
v, Fatma, 26 M L f 26o, 26 221 C. 697 

()) Keshav v Bar, 39 B s38 r Bom L R s84 291. C 9şə, 

(ə) Manu ix 46 
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An apostasy or conversion to another faıith (2) or deser- 
tion (o) does not effect the dıssolatıon of marriage in Hindu 
lav, But the Calcutta High Court has held that a vvife vvho 
embraced Mohammedan faith and she havıng asked her 
husband to do so and the latter havıng refused, is entitled to 
a decree for dıssolution of her marriage, ( 2) 

Under Section iz of the Special Marriage Act the provi- 
sıon- of the İndian Divorce Act arc made applıcabie to the 


Hındus married under thc provisions of the Special Marriage 
Act, 


(s) Budansa v Fatma, 266 MEL ) 260, 264 22 1 C 697, Abdul 
Yarim z Abdul, 2xO L 7 yor 281: C zor , siec Nam Kumarı, 29r /)€ məaifer of, 
1 204 

(o) Pachaı v Gopal, 42M L ) 226 IL VV iss zol C 22, Nandıi s 
Emperor1 L aqo şəl C 33 əo2Cn.L./ı 

Gö) Ayesha Bibi e Bireshvar, 33 C VV N clxxix (Notes), Chalimut nessi 
Bibi g Surendra, decision of Büekland 1, of Cal H C 1924 


CHAPTER IY 
ADOPTI0N 


860 1—ORIQINAL TEXTS3 
tr sami vi? avuqifrafaz qaxar uni aqa 


“Tera, vv 3, gərir fer, 1 var sadliq q), qsm, ayağ 
"ıı : 

1: A Brahmına on bemg born: becomcs a debtor in three obligations , to 
the Rishis (uho are propounders of tle: sücrcd: books) fi Studentship (to 
peruse the samc), to the God, for Sicrifievs, to büs: Pitcmnal: Anecstors, for 
Progeny he is free from the debts, vyho has sön, vyho his performed sacritices, 
and vrho has studted the Vedas Revcl.ition 


“vi vetifirqaərı val srarftafafirra qes veTafraxasTüş 
evartfüarÖ mər in süd ya qarə xfanslamy at q fç verary 
varyını m əf qa" qun qforslarq ar xu xara xü li va” 
ftolluqq suya ren qəra süz faa vər aüyTaTı girər 
ZCATUNA a qəfqaya vq nfquzslumq e.€v Tüauğ qan qa şu 
xa eyra, faqmrl fç vğa qzərrq İs afev da, facie 
vee ard q ve İrani era qü afizi 


2 A son sprung from: the virile secd ind the: üterinc: blood. isin cffcet 
yyhereof the mother: andthe futl er ire te save, the möther and (bc faither 
are, thereforc, compe tent to give, scil er disovn him, but in only son should 
herther be giveh nor seceptid , for, hc is intended” for: continumg: the: İneage 
of the ancestors, but a vvom"n should neither give: nor accept.a soh vithout 
(he permission of the husband One desirous of adopting a. son: should) after 
having: invited: his relations, imformed: the king, ind performed in the dvelling 
house the Vydəs9q/:-ZZYoma, take one v”hose kinsmen  ire nöt unknovn or one 
yyho is.a near kinsman Büt if a dölübt arises (as to the caste), then the adop- 
ted son v”hose kinsmen are ünknovn, should be set part like a Sudra, for it is 
yvell knovrn that by one many are saved İf after he has been adopted an 
aurasa or real legitimate son be born, then the Dattaka shall be porticipator 
of a fourth share —-Vasıstha, 


Ri sci qatuftərqaee, yfirrtea: 
vr: zerer gül qata atı 
qü xur ved) məq hı sayli 
rəflər, ay qisrərrel) qranq-qdi sari 
varı qarsi sr əra: duy qq 1 
varan fran at q a müt yd vat 
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dlas anar fayla afa, sıq sar azı 
vurzur s viy şm qv fa sülşə ) 
“ave vı xeş düçüfidi söz əql 
feazelyımv oa” yi vəhraTa vv, vc 
TarasenT,, x, 1xC-13x İl 


3 The azrası or sel legitim ite söh is öne begotten (by the man himsel?) 
on the lavfully vedded vifc: equnl tö him is the appointed daughter”s son , the 
Kshetrayı or ippornted vifcs: son is önc begotten on i vife by a kinsmin or 
any other ( ipported to rüse issue) Güdhh: iyi or. idülterous yvife”s son isa 
son secretly begotten on a sifc: the Köninn or d imsel?s son isi: sön börn of 
in ünmirmied: d üüghter, ind: deemcd the son, of: hi, materməl. grandf ither 
the Paun irbhav ı or tiyicc miirricd vominn"s son iə one born of”: tüice mairred 
yom"n, iyhether her first m irri igc av as consünim ited or not: the Diütteika son 
1ə.a son vvhom thc mother or the father gives in: adoption: the Krita or pure 
chased son is one yyho is sold ffor idoption) bv the mother and the father 
the Kritrim tor son trade is önc, ivho iə adopted by the mün himself: thef 
Svayand it or: selfegiyen son: iv Əünc vho gives, himself: the Sahodhi) tor 
pregnant brtde"3 son is one vvho is:ih the avomb of his mother  vyhen she, is 
m rrted, ind the Apixiddha ər deserted son is one vho is, ibandoncd. (by his 
p ircnts) ind idopted is son: İn def lt ef the: first imong thesc: the next 
ın order is the giver of the Pizda ind the tiker of the sharc —Yaynıv lkva, 
2,t25-12, 

yı ran fqaT ar yarar x Tusi”, qav uüüfç:i 


var vifqraya sini) efas uq lü 
xam q yaln, s mv fev) 
vu qardaşı q fazi xq qfan ı 
“ə, 6, 14” (4€1 


4 A son equal in ciiste and affectionatcly disposed hom his mother or 
father (or both) give, vvith yvater ati time) öf: cal imity, is, knovn is the 
Datirm € Dattika ) son: A son equal in caste, competent to discriminate 
betiveen ment and demenit, ind endued vith filtal virtucs, ho is adopted (by 
the man himəclf), is knovn as the Kritrima son, M.inu, ax, 168-169 


Xi sya”da amr ay, qafa fir eri 
fuafıymTyareef qerq qerq xaaq, il 
far ya ar əmq ər yiq aq əsdi qaxı 
“Şü4 xifkaq qaxar qaaqış qisa İri. 
“TARTd q qq q fayrıTe sad) fqaT 1 
səfy nfaa xuyifq acaq mağ fe ə 
“va av4 qa xq siçfü qar aəqı 
Yüq randa sil araqq qədi sif.) 
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s By ıı sonlesş person only, should alıyayv a: sübstitute of son be VVho should 
anxıously made, for the sakc of funcr id. obl ittons, lib ilonv of) verter: ind """P 
Obsequtal ritc: If the: father sees the face of a İtving: son: after: birth, he 
transfer. the debts to him, and attuns immortality As soon as, son is 
b hk fath Patheris debt 
orn, the tather beçomev ibsolved from the: debtə to patemnal: ancestor) , On to ancestorə 
that day he ic qurres purity, since the: son: savcs from the infem il regtons  absolved on 
Many sons are to be securcd, if even ose may gö to Giya, or celebrate the birth of son 
ya y 


horse-sacrıhce or dedic ite: a Nila bul) —Atrı 

€ 1 drare, fax vaq quq sairi 
“uTaTq rey "Te YzTT çuTfEs 
"ra" nini qu” düm fa nəfifiyu i 
uvarr qv yar drevedl qerfl qeri 1 
der q aaqarıı xözüyfü vi astərı 
nar veTiz my” qfy xTE qursaq il 
amTcar fqeyceqv xurfeaq ver nf vər ii) 


d Ke religious mciti - 
6 But in piirticular places tbe religio s dadicas , it iş inexhatıs Religious 


tible in: a Sradhi at Giya, andın dc üth. and the lke: at Praylga (or concourac mertt cn 
Sradha at 


Gaya and 
ing verse,” M.iiny sönə sbotild be secüred, possessed of: göod ch ir icter and Prayaga 


endovred ivith virtue if imongst: them: all, cvon, once, göcə to Ğ iya, ind if 
having arrived at Ğiyi: peforms the Srüdha, the patern il ancestors being 
şaved by the s ime, att in the highest state "— Usanas 


ol srafe frac gəl searq malı 
“r xterfe m qz qv vaTaT fasiq) 
yarr-aqa qar qa siyfv nur aöq ı 
xöa anal “ə sayr qqqün tı Ava ı 


v Aİ the piternil ancestors apprehending fear of the infernal regions are Many sons 
desirouns that that söh vyho vall: gö to Gaya ill btcome our saviour Many should be 
son should be secured if even onc müay gö to Güya, or perform the horse 5ecured 
sacrifice, ör dedicate the Nila bull —Vrihasp iti 


c) Uyu ayi, yar xala) sa? xüqı 
qo arraddr silə at güv qq 1 fefaş ı 
8 This is almoət the sumc aş the second verse of Vrihaspatı 
€ siya uq azi” xy “TÇƏr unda”) 
fuağşsfaya sətr iqudi”u am qu 
“məfiərərirersəyqəl i 


0 By a sonless perəon, should iny deseription of sons be anxıously madc, 
for the sake of funeral oblatıons, İibutions of vater, and obsequial rite, as yvell Viho should 
ds for the celebrity of: nime —Cited in the Düttaka-mimönsi as. a text of vhy, 


Man, 


of the G imges and the fumni) AİL those s igcs ing: and procllarmm the follov 


Son”ş birth 
and religious 
merit 


Effect of 
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tə 1:3zvq siferər ayaq siqaraaaq meşfei 
fra qare əTarr vydq əftaeft qaq 
srererr qfervi dim vryrar sriiyeəlifa sad” 
afirg”t 


10 İf the fathcr sces the ficc of the İiying sön on birth, he tr insfers the 
debt to the son, and attaın- immortalıty İthas been reve"led that endless 
"re (he heavenly regtons for those having male issue but there is no "heaveniy 


region for n sonless man —Vasishtha 


gi ihafci” ərəfə xəz qfan ası 


"afa ry faağl qafa qa eni 
VU VLARLIT 


11, The adopted son ts nöt to tike avvay (vvith him: vyhen he is, passıng 


from the family of his birth to that of: adoptton), the Gozra and the /Fi/“2a 


of: they progenitor the: ?v/da is follover: of the Go/rze: and the £:422a, the 


SvvadhA (or spiritual: food) göes avay absolutely from the giver —Manu, 


1x, 142 
Gəfra as generlly rende red into family, büt it mens here, “the status of 
beg the son" 2)://Aa menns veenlth, büt it me ins here patrimony ör: fiimily 


property, / €, property to ivhich: the right of the mnle issüe rises by birth, 


or to vvhich the right of the boy has alieady arisen 
Sir VVillrim: )ones, hovcver, translated the first: line of: this text: thus,— 


“A given son müxt: never c/zzəz the family and csinte of his nitur d father,y" 
and this version has been accepted by the translator of Sanskrit vorks on lav, 


in vyhich this text is cited: Büt this version is: misleading, if not inaccurate, 


implying: as it does /zə/are and nöt vested right 
x Yamaq a? xq sz nsr sayıdır nə ı 

Əv xş avurmame? € emamşaTeyan, 1 

sYca, zora mm, Tas va vq 

“alaunıyafaq sTaTeT xTaTaTq vzin 

qTütaq qelru dq, Tavaemır 1 

vayeqq TİYYN YİŞ YETSTYATATAT, il 

YET el (X€ (qol 
ız Manü sprung from the Self-existent has declared tuvelve sons of men 

of these sıx become qifi/ra red or me nbers of the Gö/re: ind: Co Z?arceners and 
sıx become a//i”razıd or members of the Gəti ik büt not: Co-66, ceners “The 
aurasa or true legitim ite son, the appointed vvife"s son, the Dattakı, the 
Krıtrima ör son made, the secretİy begotten son of the yvvife, ind: the deserted 


son—these sıx become co-z?cesers and a//i/zated or members of the Gofra 
the matden daughter"s son, the pregnint: bride"s son, the purchased son, 


C, TV, 8, 2, ss, 11 “TYVELVE KINDS OF SÖNS 191 


ükevrise the tvvice marrled veoman”s son, the self-given son, and the son 
by a Südra vife,--these six become of?/4azed or: members of the Gözra but 
not co ğareeners — Manu, ix, 1:89160 


Se. 2—GENERAL TOT108 
Sub-Sec i—80N8 AND SPIRİTUAL BENETİIT 

Sons İn ancıent lavv, —The usage of) adoption is the Fathers 
survival of an archaic institution based upon the  principle of dd 
slavery, vyhereby a man might be the sub)eet of dominion or 
proprictary rıght, and might be bought and sold, or given and 
accepteod, or relinqurshed, like the lover anımals The above 
text of Vasishtha shovvs that children vverc: absolutely under - 
the povver of the father vvho could give, sell or: disovnn them, 
The 2afr:a ğofesfas of the Roman lav m its carlier stage 
furnishes us vvith a true: conception of: the: father"ə unlimited: kama 
povver over children in prmmitive society, Marriage mn ancient 7?)es/as, 
lav, consisted m transfer of the father”5 dominton over the 
damsel to the husband Lafelong, subyection vvas the: condi- 
1on of vyomen vvho svvere under the döminion of etther the 
father or the husband or their relations Male: children, 
hovever, became əzzz 2/4725 on the death of the fathe: and 
the like paternal ancestoi s, 

Tauvelve kinds of sons.—A ca:cful  consideratıon of the Tvelve kinds 
dese iptions of the tivelve kinds of son vil): give an idea of) Öf 9015 
the pı imitive conception of family relationship: The: /İx? asa 
or a son begotten by a man on his ovn, vife: is vhat is: növ 
understood by the term son But the A /e?/ aza or appointed 
vife€ s son vvas a. son begotten on one man”- vife by another 
man vho vas appomted by the husband or his kinsmen for 
that purpose, This resembles the usage of Levirate prevalent 
among the Yevvs, (a) The son so produced became the son of 
the vvoman”s husband, So also vvas a son vhom a vife 
secretİy brought forth by adultery, this son called Gxa//a?a 
became the son of the vvoman/s husband, A son born of an 
unmarrıed daughte: called Ea,:zəa  became the son of the 
maternal grandfather, “The pervadıng prınciple  appears: to 
have been that a vife and a maiden daughter belonged res- 
pectively to the husband and the father, and a son born of 
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them helonged to therr ovrner, in the same vay asa calf  pro- 
duced by a cov becomcə the property of the ovner of that 
covv So vas the 7,/zz6d6xira or a son of an appointed 
daughteıt vvho vvas given in marriage to the biidegroom, vith 
the condıtron that the son bərn of hc: vvould belong to her 
father, the marriage in such a case did not operate as .a trans- 
fer of dominion ovci the da nsel, fon the father to the 
husband Similarly the child in the vonb of the p:egnant 
bride called Sa/od/Zaya vvas transferred by marriage to the 
brıdegroonm The son of a tivicç-married vvoman: called 
PDaxmnaröfhava və növr decmçd azzzasa or real legitimate son, 
bat he is cnumcrated among: secondary sons, as re-marrıage 
af vyvomon vvas disappioved by the sages A man became the 
fathqr of these seven deocriptions: of child by the ope: ation af 
ancient lay, İt “hould be obecived here that although the 
Smritis purport to give thc above classification of: sozzr, it 
must necessarıly include azır /7£”s as vyell 


Then come the five descriptions of sons by adoptlon, 7g,, 
the Dazfağa and the A?z/c arc “on given or söld. respoctively 
by their parent- to a. man vho take. the boy for: affiliating 
him as a son The A?e// mə and the Szeayaşıdafta are the 
sons ma.1e and seli-given, they are destitute o? parentə and 
therefore s//z //2/ 25 and ficc fo dispose: of) the nsclye-, they 
become the “ons ot the adopter xith their ovn: consent , the 
difference betvveen: them bemg that in the case of the A7z/7z/)/a 
or son made, thc offer come. from the adopter, vvhile in the 
case of the self-gıven son the offer is made by him, An 
Apaviddfa or deserted son is onc veho is: abandoned or dis- 
ovvned by his parents and s adopted by a person as his son, 
this ıs like the appropriation by the: finder of a thing vithout 
ah ovvner, 

The above descrıptions of the divers: kinds of: sons: recog- 
nized in ancient times, disclose that: sexual relation vvas very 
1oose, and chastity of vvomen vas not valued The relation 
of husband and vife, of father and son, and of master and 
slave, appears to have involved the idea of absolute pover on 
the one hand, and abyect subiection on the other, or of the 
onç bemg the property of the other, Procrçatıon by the 
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father vvas not a necessary element in the conception of 
sonship, 

The hankering after sons, proved by the recognition of 
the different kinds of sons, appcars to havc oryed its origin 
to the exigencies of primıtivc society composed of” families 
governed by patriarchal chtefs, In the unsettled state of 
trıbal Government in early times, thc number of: male mem- 
bers capable of bearing arms vvas of special rmportance , and 
the same causc that enhanced the valuc of sons operated to 
lovver the position of vvomen as vell as of: men İabouring 
under bodily disability or nfirmity such as blindness 

Docetrine of spirıtual benefit —The Hindu socrety ap- 
pcars to have bcen cıvilized by mcans of rcligiovs influence, 
İndia is the land of religion, vvhere all concetvable  -ystems af 
theological doctrines arose and are still prevalent, ranging 
from polytheism to monothelsm and from Sinkhya atheism 
to Vedüntic: pantheism. İt has no place m the: polrtical 
history of the vvorld, but holds the most prominent position 
in its intellectual and religious: history, 


İt is erroneous to suppose that the lavv of adoption ovved 
its origin to the doctrıne of: spiritual  benefit conferred by 
sons Önce cannot assocıate the sacred namc of religion vith 
practıces based upon immoralıity and looseness of sexual rela- 
tion there is no system of religion knovn, that countenances 
an metitution partiy founded on adaltery, seduction and. İust, 
The Tundu religion vihich is möulded on: asceticism, is: least 
hikely to sanction the immoral usages relating to several des- 
criptions of sons recognized by ancient society As regards 
ancestor-vvorship npon vvhich the erroneous vievv is founded, 
its rıtual shovvs that that ceremony is performed not so müch 
for the purpose of conferrng any benefit- on the ancestors, 
as for the purpose of recetving: benefit: from them. 


On the contrary, the doctrıne of spiritual: benefit seems 
to have been ınvoked for the purpose of discouragıng: the 
instıtutıon of subsidiary sons, The Hindu sages vho aie 
the propounders of the Smrıtis or: Codes of Hindu lav, 
appear to have introduced the doctrine of: spritual: benefit 

H L —zs 


Necessıty of 
different 
kinds of 
sons 


İndia a reli 
015 Coünə 
try, 


Adoptlon 
does not 
Ovve its 
origin to 
spıritual 
benefit 


Subsidiary 
sons dis- 
couraged, 


Örder of varı- 
ous kinds of 
sons 


9 ETOuUps: 
(Ə 


(2) 
(9) 


Lav” of adöp- 
tion simple 


Nanda 
Pandıta”s 
innovations 
in his 
Dattaka- 
Mıimansa, 


104 LAV OF ADOPTION SIMPLE İ C, IV, S. 2) ss, 


derived from male ıssue, vith the vievr of suppressing the 
İaxity of marrilage union, the İooseness of sexual morality, 
the instıtution of subsidiary sons, and the improper exercise 
of 2afria pofestas, "Vhey endeavoured to impart a sacred 
character to marriage, to ımpress the importance of female 
chastity, to dıscourage the immoral usages of affiliation, and 
to ameliorate the condition of sons and vvives over vyhom 
the 2a/7e” famaıliar have absolute dominion extending to the 
povver of life and death, 

If one carefully rcads the passages of the Smritis, extoll- 
ing the importance of sons m a spirıtual pomt of viev, he 
viill find that they all relate primarıly to the real legittmate 
sons, and not to the secondary sons., İn fact the sages dıivide 
sons into primary and. secondary, vith a vievv to mark the 
superiority of the Aurasa or real İcgitimate son—the primary 
son They also divide the sons mto tivo or three groups to 
shovv thetr relative rank the real İlegitimate son and the 
appointed daughter"s son are declared to hold the highest 
position in a spiritual point of vıcıv,, to the sons by adoption 
1s assigned a middle rark vyhile the: sons by operatıon of 
lav, oving their origin to adulteiy, ünchastity and looseness 
of sexunal relation, are condemned and pronounced to be use- 
less in a spiritual point of vievv. 

Sub-Sec 11-LAYV OF ADOPTION 

Lavv of adoption simple —The lav of adoption, as 
propounded in the Smrıtıs and explained ın the Mitakshira, 
the Dayabhaga and sımılar commentarıes respected by the 
different sehools, is very sımple. But many useless and arbi- 
trary innovatıons  vvere, for the first time, introduced by 
Nanda Pandıta ın his treatise on adoption, entitled the 
Dattaka-Miminsa, composed sometme after his Vaifayanti, 
a commentary on the İnstitutes of Vishnu, vhich: vas com- 
pleted in Sambat 1679: 1623 A, D,, or a İtttle over a century 
and a quarter before the establıshment of British rüle in dia, 
There is no cogent reason vhy the position of the Legis- 
lator should be accorded to Nanda Pandıta, a mere Sanskri- 


5———,—- 
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tist vvithout lav, vrho had nothing vhatever to do vith: the 
then government of the country, and the novel rules unfairiy 
deduced by him from a fev, texts unnoticed by, if not un- 
knovn to, all the authoritative commentators most of vyhom 
appear to have compiled their vvorks under the auspices of 
reigning Hindu kıngs—should be inflicted upon the Hindus 
as binding: rules of conduct. The: adventitious: circümstance 
of the svork being translated into English at an early period 
maıİy contributed to the notion that it vvas an: aüthoritativc 
yrork on adoption, respected all over İndia ş and this errone- 
ous vtevy originating. vvith the İearned translator vyho assumed 
it to be an ancıent vvork, has been often repeated vithout 
questton, though there is abundant evidence m the reports of 
cases and record. of customs that ıt. pecultar: döctrines are 
not rc-pected ın most places The character of the vvork 
ha. been şüdicialİy considered by a Full Bench of the 
Allahabad High: Covet presided by Sir )ohn Edge, the 
Chief lustice, vho has mn: an claborate and: exhaustivc 
yudgment dealt svvith the matter and come to the: conclusion 
that the innovatıon- introduced by Nanda Pandita should not 
be folloved as binding: rülces,, The: mayority of the: yüdgcə 
have concurred ın that viey, but the mmority vould: follov 
the maxım Covzət.nis error facıt guş, and hold that the 
Dattaka-Mimansa is binding, because it has several times 
been erroneously asserted to be a vvork of paramount autho- 
rity on questions of adoptron, although there is neither 
rcason nor rhyme vhy it should be so regarded, (2) The 
Tudicial Committe, hovvever, have set asıde the vievv of the 
mayority, and upheld that of the minority, for rca-ons already 
quoted at page $ of this book (c) 

VVorks on adoption.—The 2azzıZa-Mümdnasd and the 
Dattağa-Chandviğd are tvo treatises on adoption, vhich: have 
come to be regarded as authorıty by rcason of their being 
translated into English at an early period: of: British: rüle, 
ard of the mistaken vrev of their being vvorks of author:- 


tatıve commentators : and it is said that vyhere they differ, 
- o 0 0”. 


(5) Bhagvvan Sıngh v Bhagıvan Singh, 17 A 294 IŞA VN 167 
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the latter is acceptəd as an authority in Bengal (4) and in 
Madras , (c) vvhrle the former is respected ın the other 
schools But the truth is that the first purports to be vritten 
by a Benare: Pundit mn the middle of the seventeeth century, 
and the second appcars to be a hiterary forgery , and the 
mnnovatıons intioduced by them: vere növrhere folloved by 
thc pcopic ın p.acticc, nör r thcic any: cogent  rcason vhy 
they should be 

About thcsc tuvo ivorks, Sir: VVilllam: Macnaghten says, 
that they arc respected all over İndia, but that uvhen they 
differ, the doctrine of: the: Dattaka-Chandrıka of: Devnanda 
Bhatta, 18 adhered tom Bengal and by the Southcin furists, 
vvhile the former is held to be the: infallıble gürde in the 
provineee of Mithila and DBenares, (7) And this vievr has 
becn adopted in the case of the Co//zc/oz of Afadura,(y) 

Dattaka-Chandrıka a hiterary forgery — There is a great dispute 
regarding the) atithorship of: the: Dattaka-Ch indrikl The vork: professes 
to have been vritten by Mahamahopadhyaya Kuveri Büt: notvithstandıng, 
Sutherland, the İearned tronslator, € me: to the Cohnclusion that it vas con s 
posed by the author of the Smrıti-Chandrika, apparentiy from 3 misconcep- 
tioh of the meaning: of the sloka yrith: vyhich the book: opens The style of 
the fuvo svorks are so different that they cannot be held to have been vritten 
by the sume atthor İn Bengol, hovever, there: is.a tradition that it asa 
İlterary forgery by Raphum ini Vidyibhushana ho vas the: Pundit: of Cole- 
brooke here are only tuvo slokas in the book, compösed by the author, 
the opcning he misled the le irned translator of: the Mvork: into the: obinton 
mehtroncd ibovc, and the concluding: one vrhich is an acrostic, supports the 
Bengəl tradition İt rün- as follovs — 


“—vi vfezm em-van qis e—şi 
uv -örorr gfeami efiri mfao—feni 


The tradition furhnishev üs vith: the: account of the circumstances under 
Vhich the book vvas vəritten, ünd: the internal evidence  afforded by the book 
itself: İsnds considerable support tor E he: circuümtances: ünder: vhich it 
vas composed may shortiy be stated thus - There vvas a veell-knovn titular 
Raya of Bengal, viho hadi adopted a son before. a son vras born to him, After 
his death a dispute arose betvveen the: real and the sdopted sons regarding 
süccEəstən to the est ite İcİt by the titular Raya, The estate left by the Raya 


(dy Asia v: Nirorde, zo € VV N gör 3sl C rə? (PC appeal in 24 € 
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vvas supposed to be a Mai, and one of the quest ons ralsed vas vihether the 
adopted son could tike a share of the Ra) , and the other question vas 
vhether The adopted son could take an equal share vith the real legitimate 
son, regard berng had to the fact that the parties vere Adyase2as of: Bengal, 
vrho vere taken to bc Sudras Both these questions vvere to be ansivered in 
the affirmatıve accotding to the exposition of lav, contained in this book, and 
the book itself is: beltevcd to have been vr tten at the instance of the party 
clarmıng by virtue of: adoption 

Evidence as to Dattaka-ehandrıka” bemg a forgery —The same 
tradition is: also stuted in the Tagore  Lactures on Adoption (2) Büt vith 
respect to it, a learned ludge of the Allahabad Hıgh Court has made the 
dısparagıng rem irk, that: “he is: not prepared to place any value on,” vhat 
he erroneousİy tmagines to be, “the story vvhich” the Tigere Professor “has 
stated” ( :, Had the lesrned yudge glanecd at the refcrence given at the 
bottom of p3ge 124 of the 1 igorc Lecture-, ind procured the: book therein, 
referred to, he vould havc found th it the tradition avas stated in 1856A D, 
by the greatest Beng ii of the nineteenth century Hovever, it hs, therc- 
fore, become necessary to set forth the evidence süpporting the concluston 
that the Dattak icchindrikü. isi liter ry forgery The  evidence consistəs of 
(he folloving — 


(r) Sutherland, the le irned tt inxl itor, belteved that this treatise vas not 
realiy composed by Kuvera by hom it purports to bc vritten, though he 
Vyas fot informed of the real düuthor 

(2) İn 8:5 A D, Pandit İsvvara Chindri Vidyüsagara published: his 
Disqutsition on the: Legality of the Re-marriage of Hindu VVidov çın both 
the English: ind the: Bengali: Hingüages, nd: succeeded in indücing: the 
Legislature to pass the Act XV of 1852 for leg ilizing the re-m irrtage of 
Hindu vidovs İmla note appended to the Bengali version of that vork he 
states to the effect, —thut Raghumanı Vidyabhushana composed the Dattak i- 
chandrıkh under the false name of Küvera, ind did at the same time, make 
it knovrn by the aerostic in the last sloka that he vas the real author 7) 

(3) In r858 A D,, Pandıt Bharat Chandra Sıiromanı published in the 
Bengalı character the origin al Dattaka-mimünsa and. Dattaka chandrıka vith 
his ovn Sanskrit commentary thereon He had been a Hindu lav-officer 
attached to the Distriet: Court: of Burdan, and: after the abolition of th: it 
post, became the Professor of Hindu lav, in the Gövernment Sanskrit College 
of Calcutta VVhile commenting: on the last sloka of the Dattaka-chandrikü 
he says as follovs — 


"rea ufefaanıqrafiifcav xfq xfefe vfenq vn saTülim. 
"fev yasaq zera ferq yrec qün nur qox rumel: eş. 
ufefiiq “üc ası (2) vyhich: means, “İt is x videly knovrn traditron 


(2) Adoptton ənd Ed bp tz4 
(a) 17 A 3 (7) See sıxth edition of the Disqursition, page 182 


(£) See second edition of those vorks iti Deva nagırt charact 
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that this is the vvork of Raghumanı Vidyabhushana, it is also a 
vvidely  knovn tradition that his nime is: made knovvnin this sloka , the 
name Raghumanı ıs given out by the first syllable of the first foot, the last 
of the second foot, and the first of the third foot, and the last of the fourth 
fot": 

The venerable Pandıt, hovvever, adds vəv ar ə Om vihich 
mens İrterslly,—” This to üs lis distasteful” The idea is uündoubtedİy most 
parful and humilhiating that a learned man like Raghumanı vvas gülity of a 
İlterary forgery commütted for the purpose of perpetratıng a fraud upon the 
Court of Pustice Assuming that the Pandit means to say thit “it is not 
acceptable to me,” yet that does not affect the tradition at all 

(4) The tradition is vvell-knovn to all Bengal: Pandıit. professing to be 
“Səza, taş or Hindu lavvyerə İt is: curious that the) tradition vi hich has, all 
along been so vvell-knovrn to the Smarta Pandıits is unknovn to the Eaglısh- 
educated Indian lavvyerə vvithout Sanskrit 


(5) 1n r833 A D), vrhen the author vras a student of the Smriti class in 
the Sanskrit College, he heard it from Pandıt Bharat Chandca Siromanı vvho 
also told the names of the parttes to the lav sutt for vvhich the book vas 
fabrıcated, and other details including the obyects 


(6) The tradition is svell-knovrn to the dest endant- of the htgant partres, 
of vehom the clamant by adoption vviis to be benetitcd: by the book And 
the author he ird it from that claimant”s son"s daughter”s son vho avas a Vakil 
of the Calcutta High Court 

(7) The tradition is vyell-knovn to the descend ints of the fimily to evhich 
Raghirmanı belonged, and the author heard it from his brother"- great-grand- 
von vyho also told that Raghumanr vas the Pandit of Colebrooke ind vvas un 
ınhabitant of Bahırgachı in the District uf Nuddea 

(8) The coace for avhich the böok vas fabricated is: referred to in Sir 
Francis Macnaghten”- Considerationu on Hindu Lav, he vas the cöunsel 
for the adopted son, and as he snud that from the lav, as it vvas ünderstood at 
that day, he vvas cert un that his client vvould have been entitled to one 22rd 
of the estate, had the cause been not settled by the parttes themselves,— 
therefore it is clear that his attention vvas nöt dravn to the book, according 
to vyhich: his celtent yveould have been entitled to övze 2a/7 instead: of oşre-286) d, of 
the estate Had the book been ın existence nt the commencement of the 
hitrgation, the counsel for the adopted son, the plaintiff, should undoubtediy 
have knovvn it vvhich vas so favourable to his client The book appears to 
have been forgcd subseqnently, and it did nöt become necessary to invite the 
Counselfs sttention to it a. the Case vvas vettled out of Court, The book 
appears to have been vritten in the year 1800AD 

(9) The book is said to be of -pecsal authority in Bengal and yet it vas 
altogether unknovn to Pandit lagannath Tarkapanchinana, vehose digest of 
Hıundu lav published in 1706 A D , does növrhere refer to it 

This iə not the only instance of hteriry forgery of the kind Subsequently 
in 1832 A D, some Pandıts of the Calcutta Sanskrit College gave a Vyavastha 
supported by the authority of certam: Manuscript book, in a case betveen 
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laınas (2) Those books vere realiy fabricated by the Pandıts, but the 
Lübrarian of the College vvas bribed and the books veere placed in the Library, 
and their names entered in the list of böooks contained therem The plan vas 
vvell designed, büt ünfortunately for them, Dr H H.VVilson the then Secretary 
of the Sanskrit College had ın his pössession another list of the Library books, 
and the fraud vas detected As the Pandıts confessed their güllt to Dr 
VVilson, the only punishment: inflicted on them vas, that they vere deprived 
of the source of income derived from giving Vy ivasthis, by in imperative  rule 
to the effect that the Pandıts of the Sansknt College shall not, on pain of 
dismissal, give any Vyavasthh intended to be used in a lav-sut “The rule 
has eyer since been in force and folloved Similar fabrications seem to have 
been made later on, but became unsuccessful f9z) 


But inspitc of such cönvincing. proofs of: the: book being 
a forgery it has, been finally settled by ğudicial decisions, that, 
so far as the questions relating to adoption are concerned 
the Dattaka-ChandrıkA is an anthority, inasmuch as it has 
been folloved for a long time (2z) 

The Dattaka-Mıma”nsa””— appears to have becn vritten on 
purpose to mvalıdate the affiliatıon of a daughter”. son, İt is 
doubtful vvhether it vvas really vvritten by Nanda Pandıta, The 
biassed and forced argüments advanced by it author in 
support of the mnovations introdueed by him, especrally in 
the second Section, give rise to a suspicion that: it is simi. 
lar to the Dattaka-Chandı ik4 as regards its origin, 

There ıs no cogent icason for regardıng this: trcatise as 
authority, But the adventitious circümstance of” bemg: tran- 
slated into English at: a comparativelv cariy period, and the 
ignorance of  therr age, led the yudge: to treat them as 
authority. yustice Knox vvho vas a Sanskrit: scholar held 
that their authority vvas open to examınatıon, explanatıon, 
eriticism, adoption ör: reyection like any: scientific: treatises 
on European lurisprudence, Büt the: udıcial Committee ob- 
se ve that their Lordships cannot concur vith that learned 
yudge, because, “such tteatment  vvould not: allovv for the 
effect vvhich long acceptance of vvritten opinions has upon 


(2) See s Bengal Select Reports, age 326, nevr edition 

(m3) Dey e Dey, 2 Indian Turist N 24 
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social customs, and it vvould probably disturb: recognised. lav 
and settled arragements.” Tüheir Lordshıps, hovvever, add,— 
“But, so far as sayıng that caution is requrred m: accepting 
their: glosses vyherc: they devrate from or add to the Smritis, 
them Lordships are preparcd to concür vith: the: learned 
yudge”” (ə) 

The obyect of adoptıon—is tevofold, the one is: spiri- 
tual and the other, secular " (2) a son 1s necessary for the 
attaınment of a partıcular region of heaven, for the perfor- 
mance of exequrnal rıtes, and for offering: pertodicaliy the 
funeral cakes and the İlbatıons of) vyater , as vell as for the 
celebrity of name, and for prepetuation of lincage. Most. of 
the spırıtual obyects may be attamed by a man destitute of 
male ıssue through the instrumentalıity of: other: relations, 
such as the brothers son, But the secular obyect may be 
gamed only by mcans of a son real or subsidiary, A. man 
agaın that aıms at z0292a or liberatıon from transmıgratıon 
of the sonİ, does not require a son and cannot adopt one. 

Sub-Sec ıı-—-FORMS OF ADOPTİION 

Dattaka and Krıtrıma.”—The Dattaka and the Kiitrima 
are the only forms of adoption vyhich are növ recognized by 
the Cu ts OT these the Dattaka is said to be in force every- 
vhere , and the Kriteima, confined to Mithila only, Büt 
an adoption in Mithila in the Dattaka form is not invalıd (4) 
The Kritrıma form, hovvever, appcars to be preyalent in 
many districts in: Northern İndia, if not also mn the Deccan, 

Putrika-putra,”” —İtis most natural that a person destitute 
of maİe issuc, should desire to give to a grandson by daughter 
the position of male issue, The appornted daughters son 
is not regarded by Manu as a secondary son, but is deemed by 
him as a kind of: real son Büt the custom has become obso- 


(ə” Sri Balısı s Sri Balısu, 261 :A iş, 132 22M 398 3C VV N 422, 


see Puttu v Parbcti, 47 A 339, 367 19 C VV N 8ar 23C L)) 90 3 
A L 72: 29ML Lö I8ML Töt: i?BonL R s əl C 
(17 421 A iss 

(2) (VVuth Agarvallas, it is Temporal) Dhanra) v Soni Ba, şə C 482 2 
1 A ə: 49ML 1173 o?BomL RSz NAL ə 2:NL 
R so 871 C 147 

See fost Sec 10 “Düttaka and Kritrima” 

(,) Chandreshvar v Bisheshvar, 1927 P ör, 

99. See fost Sec 10 “Kritma and Putrika Putra” 
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lete. (2) This form of adoption appears still to prevail in 
Malabar and in the North-VVestern Provihces, and the neıgh- 
bouring districts. (5) The Talukdars of Oudh submitted a peti- 
tion to the Government for recognising the appointed daught- 
er s son , and accordingİy in the Oudh  Estates Act “son of 
a dauhgter treated ın all respects as one€”s ovvn son”, is declared 
to be heir, ın default of male issuce, This sort of affillatıon 
appears to be most desirabale and perfectly consistent vth 
Hındu feeling: and sentiments , therc is nö reason vhy it 
should nət be held valıd ven actualiy made by a Hindu. 
The Dattaka-Mimansa appcears to havc been vvrritten on 
purpose to mvalıdate the affiliation of a daughterə son for the 
benefit of agnate relations. 

As to the burden of proof, the yudicial Committee has 
held, that “ınasmuch as it breaks m upoa general rules of 
succession, vhenever an heir clams to succeed by virtue of 
that rule, he must brıng himself very clearly vithin it)” (2) 

Sahodha and Paunarbhava.— The pregnant brideis son 
and the tuvice-married vvoman”s son are both  recognised at 
the present day, but they are deemed as azzasa or real legiti- 
mate sons and not as secondary or subsidiary sons Hovvever, 
it 6 thüus: cleai that the opinion of the authors of the tvyo 
trcatise- on adoption is not respected m this respect, 

Dvyamushyayana. See £osz, Sec. g. 

Adoptıon by Custom.—İn the districts of: old Delhi 
territory, a person vvhose adoption, though prohibited by 
Hındu lavv, is valıd by custom so as to invest him: vith all 
the rıghts of an adopted son. (7) 


Seo 0—V7Z0 MAT ADOPT 

Sub-Sec 1 -OAPACITY OF MEN 
VVhen son exiısts.—A consideration of the definitions 
Of the tvvelve kinds of sons, vvill shovv that there could not be 
any restrıction: as to the number of subsidiary sons mn) early 


(r) Babue Rita z Baba, 1 Pat L / e8i 381 C 44, Venkata N, 
g, Suraneni, ar M. ro), see Thakoor feebnath v, Court, x KA 163 (the 
pornt vras not actually decided) 

(s) In Oudh—Lal Tribhavin v Deputy, OL / 294 471 C 22ş 

(2) 21 A 103, 66 

(q) Sabha v Pıare, rı L"481F B 


H L-56. 
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times, for a man could have a subsidtary son even against 

vihen son his vill, There afe passages of: lav, hoveever, vhich 

sxsis, recommend that a man vho is destitute of son should make 
a substitute of son, vyhich evidentİy  discourages: adoption by 
a man havıng an azrasa or real legitimate son VVhile 
commenting on these, Nanda Pandıta concedes that a man 
may adopt a son vrith the consent of an existing 4/z/9ə4 son, 
Thıs recommendatıon has novv been converted into an 
mperative rüle, and) its operation has been extended by the 
Privy Council in the case of Azrəgana v A4fclma, (o) holding 
that a man havıng an adoğled son camnot adopt another, 
If the attention of: their: Lordships: had been dravn to the 
in)unctıon for securing many sons, lad dövn in Texts Nos, ş-8 
and ın passages to the samc effect in other Codes, the decision 
vvould have been different Bearıng ın mind that in Hindu 
lav a son”. sons son hold the same position as a son, the 
result is that a man havıng a real legitimate or an adopted 
(29) son, giandson or great-grandson, cannot adopt 

child in But the exi-tenec of a son mn e?z2) yo at the time: of: adop- 

embryo, tion vvould not mnvalidatc it, (4) 

Existence of made issue, —So also the existence of a male 
descendant ho: is , by rcason of any phyərcal, moral, or mn- 
telleetual deiect, excluded from inheutance and. incapable of 
çonfcri mg spiritual bencfit, is no bar to adoption, (7) 

For, the statrıs of sonship is constituted by the capacıty 
to confer spiritual: bencfit and by the capacıty to inherit: a 
child vrho is destitute of these capacıtıes has not the status 


Existence of Of a son in the eye of Hındu lay. 

banal əf Existence of son incompetent to offer spiritual 
perfürming benefit —İt vvould seem therefore that the exıstence of a son 
benefit, no VVho has renounced Hinduism or has, by becommg a sazizıyds2 
bar to adop” or othervvise, rendered himself mcapable of conferring spiritual 


(9)4AMIA : ?7V RP.C.sz7 

(ov) Shantı v, Dhan, şo C riş 42P VV R. igig 

(r) Hanmant v Bhima, is B rog , Daulat v Ram, 29 A, şio 

(y) Dattaka Mimansa, 2, 62, Adoption 2nd Ed p 190 , Strange"s H.L 
Vol 77 in this cönneetion, see Bharmappa v Uyangauda, aş Bom L R. 
1920 Üsl C, 2:6) Rara v Blimroo, sz? 1: C, 647 (N) 
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service, (z) 1s no bar to adoption. According: to: Hindu lav 
such a son loses both the capacıttes constituting sonship , 
although the Zez /ocz Act has conferred on such a son the 
capacıty to ınherit, yet it cannot be so construed as to 
deprive the father, of the povver of adoption he has in the 
cırcumstances under Hındu lav 

Sımultaneous adoptions —A man having no son by his 
first vvife, marries another mn the hope of getting. a son by 


the latter. 

İt often happens th it the first vyife herself, ho has f üled to become the 
möther of a son, makes "rrangemcnts for her hüusb ind”. second marriage and 
indüuces him to take: another vifc for the purpose of continumg. the hneige ind 
securing spiritusl benefit Such noble self sacrifice cin: only be: found imnng 
Hindu vvomen 


Hovvever, this second marriage: also often proves barren , 
and then the man ha- recourse to adoption “The most 
natural and reasonable course for him to follov is, to adopt 
and give a son to caclı of his tivo vives, and thcic ac many 
cases of such double adoptron in Bengal After Zaə,gama”s 
case mn vvhich: siccessive adoption of tyvo sons vas held in- 
valıd, the expedient hit upon to evade that rulmng vas to 
make sımultancous adoption of: tivo sons for tvvo vvives, and 
therc have becn many instances of such adoption in Bengal, 
But sımultancous adoption vvas pronounced mvalid mn  sevcial 
cases, though the decision türned upon other grounds and 
vvas favourable to the adopted sons, But it has, at last, 
been yudicaally held invalıd in the case of  2oozya v, Sa- 


yendira, (a) 

İt. is, hövever, vorthy of specinl remark that: nötvitbstandıng the declari- 
tion by the Cotrtə of yüstice, that such: idoptions: vere invalid, the adopted 
sons have been and ıre trcated by Hindu society as: sons of their adoptive 
fathers This önomaly is the effect erther of ignornce of the: sentiments and 
usages of the people, or vyant of eympathy vith the same İtiis also partiy due 
to the absence of English translation of the text, of İsa, bearing: on the sübyect, 
yyhich appear not only to permit büt to enyom plurality of adopted sons (5) 


(ə) See Nagammal z Sankarappa, s4 M. 76, s82 

(a) ız C (86, afhrmed on appesl by the Privy Council , see Surendio v 
Doorga, ıg C sr3 il A ro8, see ağo Tek vz Gopal, ı3 L C 482 
(Pun)ab) , Akhoy v Kalapahar, iz C 406 rol A rg8 

(8) Texts Nos 58. 
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VVife"s consent —The husband can adopt vvithout the 
consent of hıs vvfe, but the son so adopted döcə not become 
the herr to such a vife (c) 

Bachelor and vridövyer —İt has becn held that a bachelor 
(4) and a vvidovver (c) may makc a valid adoption, İn these 
case, a difliculty arıses as to vvho: should be: deemed the 
maternal grand-sıres of the boy adopted. 

Minor —lt has also been held that a minor may adopt and 
give authority to his vife to adopt (7) İt: is: not clear from 
these decistons vyhether: it is süfficicnt for the competeney of 
a minor that he should attaın the age of discretion or that he 
should attaın the age of mafority according to Tİlndu lav, £ £ , 

complete the fifteenth year (£) The valıdıty of adoption 
by a minor is maintained solely on religious ground, and it is 
looked upon as a purely religious: transaction, not: affecting 
the cıvil rights of the adopter This vicev may be qurte true 
ın Bengal vrherc it has becn held that sons acqurre no: rights 
to even the anceətral property durihg: the fatherə İrfetime , 
but it is not so vhere the Mitakshari prevails, inasmüch as 
the adopter s civil rights are materrally affected by: adoption, 
for the adoptce becomes the adopter”s co-sharer vvith: co- 
eqnal rights as regaids ancestral property, 

So strong, hovvever, iə the: sentiment of the Hındus for 
the contınuatıon of the famıly and lincage by adoption, es- 
pecrally in those: instances in vihich the extinction of famılıes 
ha- been prevented by adopttons, that they take the pre- 
caution of having: authority to adopt evecuted by infants as 
soon as they attaın the age of diseretion, such: as tuvelve or 
thirtcen years, in favour of thetr mfant vvives They are 
also made to give verbal permission to adopt, to their vvives 


ıh the presence of vvitnesses, 


(O 5ec Tagöre İT .ayk İ ectüres on Adoption, p 214-215, and Ed , Naratn 6 
Gopal 18 O C 34: sl C 901 

(4) Gopəl, v N irayan, 12 B 329, Chandrasekhara v Bramhanna, 4 Mad H 
C 270 

(e) Naz ipi v Subbi, a MH. C R 3607, Chindrasekhara v Bramhanna, 
AM H C R zo 

(7) Ryendro əv Saroda, 5 VV. R ş48, and lamoona v Bama, 1 C, 289 

(ge) Mondakıni o Adin th, 18 C: 69, 72: İn this: connection: sez Bassapa o 
Shidramappa, 43 Bağı, 486 01 C 736 2 Bom L R 217 
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A mınor ın Bengal under the Court of VVards cannot 
valıdiy adopt or give: authority to adopt, except vvith: the 
assent of the Licutenant-Governor, (novv Gövernor) obta: ied 
either  prevtousİy or sübsequcntly, (2) There are: similar 
restrıctions in Madra- (2) the: Central (7) and the United 
Provinces(2) and the Punyab ( 7) 

Lunatic.—A lunatıc can adopt a son during: the interval of 
sound mind (92) 

Leper —A leper, vvhose dısease vas of such a nature as 
did not ünfit him: for. performing) both: social and religious 
duttes in company: vith: others, vvas: not: disqualıificd from 
makıng,an adoptton. (/z) 

Special Marriage Act A Hindu marricd under the pro- 
Vistons: of this Act (İT of 1822 and XXX of igə3) forfeits his 
right to adopt (o) But his father, if he has no other son 
living, shall have the right to adopt, (2) 

Sub-Sec 11—CAPACITY OF VVOMEN 

History of vvomen”s pösition — Acco:ding to the: ancıent 
Hindu lav as vell as to Roman lav a vvoman vvas placed 
throughout her vvhole life under the tutelagc of her husband 
ör his agnates avhen she ceased tobe ünderthe paternal pover, 
She vvas not permitted to be siz 2477: at any period of her 
life (2) But important rights: vvere conferred on vomen by the 
Mitaksharğ and the Düyabhiga, so as to make their position 
almost equal to that of males, specially as regards the right to 
hold property. A great deal of misconception preyidicial to 
vvomen often arıses from not dıstıngutshing: the later develop- 
ment of lav from its earlıer stages. 

Her rıght to adopt.— The text of Vasıistha (7) provides— 
“But a vvoman should nerther give nor acccpt a son except 


Bi Court of VVards Act (Act ix of 187, BC) Sec 6 
g) Act) of göz (M C ) Sec 34 (c) 

() Act xxıv of i89gg (C P C ) Sec 32 

(22 Act a of 1899 (U, P C ) Sec 340b) 

(4) Aet s ol ig (Pun) C , Sec ts, 

(ə) Amıchı eshamma v A Padmanava, 19 ML T z43 931 C s78 


9 L VV go 
(a) Rumaba gv Harnabar, 29 C VV N rə ”P C 48B 3ö) 
(o) Section 25 (2) Sectıon 26 


(9) Sev lexts Nos ız and 18 aze p 119 
(72 “Alute,p 187 
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vith the permission of the husband” This text has been 
very differentİy construed by different sehools (s) 

This rıght differentiy construed —Some say that the 
husband”. assent is absolutely necessary for an adoptton by a 
vvoman Of these agam, some assert that the husbands 
assent must be given at the very time of adoption, so that 
accordmg to them a yvidovy cannot adopt at all, VVhile others 
say that the vvord “husband” in the above text is illustrative, 
ıt means the tütor or güardian of the vvoman for the time 
bemg, that is to say, evhen the husband is: alive: his: assent is 
necessary, and after hıs deith the as-ent of his agnates vvho 
arc his vvidovy”s, güardians is necessary and. süfficiqnt: for 
enablıng her to adopt 

There ıs a third viev entertamed by some vvho maintain 
that adoption by the vyidov: bemg: conducive to, the: spiritual 
bencfit of the sonless hu-band, his assent 1s alurays to be 
presumed ın the absence of expresə  prohibttton, The pros 
hibition may bə expiess or implied: (2) 

İt should be observed that according: to those vo main- 
tain that a vidovi can adopt vvith thic assent of her husband”s 
kinsmen, the ha-bind”. assent cannot: b, opərative after his 
death, on the ground of) his not bəmng: tic: güardian of his 
vvidovv Büt this distinction is not practically observed. 

Vievis of different schools —İn //z/2z2r: it is absolutely 
neccəsary that the hasband should give his: assent at the 
time of adoption , thercforc a vvidovy cannot adopt a, azz/2a2a 
son there, (7/) 

İn 2engal the husband”s express assent is absolutely nece- 
ssary and it is operative aftci his: death, so as to cnable 
a vvidov) to make a valid adoption 

The 5ez.ayes school follov- the Bengal doetrine (4) 

In 2Tadra, (sə) including. 2£ysoye, (£) Bombay, (9) and the 


(9) Collector: of Maduro Mootoo, tz M.1.A 497, 43, 10VV R.P.C r 

də) dud : ön, əə B Tsiş 3z 1-€ 404 SL VV 74o 

a Lə 
go , Babu Motising v Dürgabu, 3 Boyz 

(9) see əə əəşəzə6 po (x) Doddu v Narayana, 2 Mys L ) s 
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PDanfab (2) a vvoman may adopt either vith: the hasband”s 
assent or vvith his kinsmen/s assent if he ded vithout giving 
any. 

In 202n2ay (a) vnidovvs vvhose hüsbands vvere not members 
of Pomt family, may also adopt of their ovyn accord  vvithout 
any assent of either the husband or his kinsmen İt should be 
observed that ın this case the hasband”s cstate is vested in the 
vridovv VVhen the hüsband gavc all his propetty by a VVill to 
his: daughters, the vvidovv cannot: validly  adopt a son, (2) A 
yyidovv süceceding: to the estate not of her husband büt of a 
gotraşa sağında under the rule establıshed in Ze//ooö/az s 
case, (cz) cannot makc a valıd adoption , (4?) nor can a, step- 
mother succcedıng to the cstatc as gorra/ya sağında 
adopt, (e) 

A Zafüna vdov also can adopt of” her ovvn accord) vith- 
out any authority from cither the husband or his kinsmen : 
the reason perhaps ıs that she becomes absolute ovrner of her 
deceased husband”s self-acqurred propetty inherited by her, ((/) 
But the /aıns İrving vvithin a place göverned by the Madras 
school, ın the absense of spocial custom to the contrary 
yyhich: is to bo proved by him vho alleges it, are göverned 
by that school of Hindu lav and hencc a vidov) can adopt 
only vvith the permission of her husband or sağzıalzs (7) 

The vidovs of 2fa”əvar?, of Bikanı can adopt: vyithout 
the consent of the kinsmen (2) 


Nature of vroman”s yıght according to comməntarleg - According. to 
vhat is stated ın the commentaries, it vvöuld seem that the vido. adopts in 


(s) Gopi v Gopi, əz? 1 C zör ə? P VV R .T9:5 S? PL R 915 
o, Harıgır ” Anand, ıgəş MOVV N 44 2:N L Ri əz 8811C€ 
343 ıg?ş P C, oz, Kolhapur, Maharaya of v Sundarım, 48 Mı 
(Mayukha) 
(5) Malgauda v Babarı, a? B ro? 14 Bom L R riz 171 C 746 
2 1 A zı 
ıı Pattatraya v Gangabaı, 46 B ş4: 24 Böm L.R 69, Datto v 
Pandurang, 32 B 409, 10 Bom L R öga, Yeknuth v Laxmıbar, 
47B 37 1922 B 347 
(e) Basangovda v, Rudrappa, sə B 3g3 1928B zor 
(77) Sheo z Dakho, r A (88, Manık v lagat, 17 C 518, İivray v Sheoku- 
arba s6 1 C 6ş (Nag)), Asharfi v Rup, ao A 97, Manahar v Banarsı, 
29 A 49 
(2) Ammanı v Krisnasvvamı, 16 M 182 3 ML 7 1o9ş ĞGateppa v 
Bramma, 1927 M 228 
(2) Mathura v, Srikissen, ə? C Lİ si7 441 C q 
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her övrn right, but she being in a state of perpetual tutelage, the discretlon 
yvihieh she is deemed to vint is supplted by the aave29/ 9/aş of her legal güardian 
Aecording to some, the husband is the only güardian of a veoman in the matter 
of hayıng a son, vrhile others regard adoption as an appointment of an helr 
and disposition of property, and therefore the assent of the husband”s kinsmen 
vrhose interests are affected, is necessary and sufficient, there are some again 
vrho think: that the vvidovy inheriting the hüsband"s estate is: practically 
şün) yuris and is also competent to desl vith the property for religious purposes, 
s0 əhe may, of her öv accord, vithout the assent of anybody else make a valıd 
nüoption vəhich is conducive to te hüsband”s: spiritual benefit, and. yyhich is 
an act of self-denial on her part, as by it she divests herself of the husband?”s 
estate vvhich vests in the boy adopted 

Present vievv — But the modern vievv regardıng vvoman"s 
capacıty to adopt is, that she has no right herself, (3) but that 
ghe is deemed to act merely as an agent, delegate or represen- 
tative of her husband, or that she is only an mstrument 
through vvhom the husband is supposed to act (2) İt should, 
hovvever, be observed that the vvife is the only agent to vrhom 
authority for adoption may be delegated , a mani cannot 
authorize any other person to adopt a son for him. (2) A 
vyidovr is bound by the act of her husband ın making an 
adoption and she must adopt according: to all the implıcations 
of an adoption by him, valid or invalıd, (7) 

Aceordingiy the “assent of the husband” is 1ooked upon 
as pover İt has becn held that a man vho has a son in 
existencc, and ıs thereforc himself ıncapable of adoptinga 
son, may nevertheless give a conditional authority to his vife 
to adopt a son to be exercised m the event of the existing son 
dying vvithout leaving male issuc (ə) So also a husband can 
authorize his vife to adopt after his death vvhen he is a 
member of a )olnt family, and his vvidov/ on that authority can 
adont after her husband”s death even vhen the vhole estate has 
passed to the other members of the famıly by survıvorship, (?2) 


(:) Narendra v Dina, 36 C 824, Puttu Lal z Parbatı, 37 A 359, 306, PC 
1,9 ÖV N 84 

(?) Colleetor of Madura, ra Mİ1 A 4? 1o VV ROP C iş, Puttu v 
Parbatı, 47 A asg rg O VV N 8qr 22CL ) go 13 A L ) ?zt 
29M L 763 r? Bom L R ş49 əşl C 67 

VƏ) Sri Raya (Niirisimha) ? Sri Raya, 29 M 437, 444 

(Ö (himabar ve Mallappa, ?4 Bom L.R 489 

(m) Bykant v Kısto, 7 VV R a39?, M za, Rim o Surbanee, 2: VV R 
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(ə) Hıra Lall z Piarı, sı A s4 1958 A sos 
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But a lunatic cannot give a valid assent to his vife to 
adopt, hence a vife of a lunatic cannot adopt düring the İife- 
time of her husband. (o) 

Povver hovv construed,—İlt follovvs, therefore, that the 
vildovrs right of adoption depends entirely on the: povver, and 
must aeccordingiy be strictiy pursued, 2, e,, be subiect to the 
restrictions and limitations that the husband may choose to 
impoşe in that behalf , (2 ) but the father-ın-lavv cannot control 
the vvidov”s right to adopt by a VVill, (2) İf the vvidov is 
authorized to adopt one son, she cannot adopt a second, if 
the first adopted son dies ş if her husband directs the adoption 
of a particular boy, she cannot adopt any other , (7) but it is 
held that the specıfted child beg: dead or hi parents having 
refused to give hım in adoptton, the vvidovv can exercise the 
poveer ın favour of another, (s) unless she had been expressiy 
prohibited from adopting any other boy. İn this manner, 
the authority is: strictiy construcd İt vould, hovvever, be 
more consistent vvith the fcelıngs of the Hındus, should the 
authority given by them be İlberaliy construed, specialiy 
vhen it appears that they evınce a general intention to be 
represented by a son, and a partıcılar intention: vyith respect 
to the mode of carryıng out the same , ın such a case, effect 
mıght be given: to the former irrespective of the latter This 
princıple has been acted upon (2) So also m the case of 
Szyanaryana v Venkataramana (u) vrhere the husband 


granted to his vidovr a povveer to adopt, but placed no specific 


(o) Ramkrıshna v Laxmınarayan, s91 C 458 22 Bom L.R ri8r 

(?) Mustaddı v Kundan, 28 A 377 331 A s, 16MLL Vlya 8BonL 
R zr: 3 AL ) 246, see Pran Gopal v Chandra, 4: C L.) ss follov- 
ing Surendra v Dürga, to A To8, rəo2 io C 313 

(4) Natvarlal v Ranchhod, ss 1 C 312 22 Böm L R.7r 

(r) Sındıgı Lingappa v S Sidda,32M. L 147 381: C iöq 

(s) Shankar v Savritri, sol C s99(N) 

(£) Lakshmı z Raya, zz B ggö, Suryanarayına v Venkataramana, 26 M 
681 (confirmed by P C ınz9 M 382 331:A qs), Sarada v Ramapatı, 
1? C VV N vo, see also Rani Dharma s Balvant, 391 A 42 16C L 

6o 6 C VV N özş ısl C öyə 29A 3,8 r4 Bom L R 455 0A 
) 730, (on appeal from 30 A s49), Bhayvant v Murarıilal, rs C VN 
s24 71 C 427, Chenga z Vasudeva, 29 M L raq, Madana v, Purush 
othma, 38 M r1öş, 1111 , this approved on other grounds qı M. Sss 4s 
DA 136 35ML 18 28€ L ) 403 zo Bom L R ioqr 16AL 
1 755 42MİL 231 46 1 C 48r:23C VVN zz, Pran Gopal v 
Chandra, 4: C L 1 ss 
(s) 331, A 145 29M 382 confirmed 26 M 68r, 
H L —ə? 
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llmitation thereto and it vvas clear that he desired to be 
represented by a son, it is held that the povver vas not 
exhausted by the adoptton of once son 

VVhen the authority vas given to the vridovy to adopt 
A son from a partıcular famıly, and the vvidovy adopted a 
daughter”5 son of that famıly, the Allahabad High Court 
held that it vvas.a sufficeent compliance af the direction.(r) 

Preferentral right among vvidovvs. — If a person has,more 
vrives than one, and authorises one of them, she alone is 
entitled to adopt If any other partıcular direction is: laid 
dovrn, that must be folloved , should a general authority 
to ali the vvives be given, then there might: be some difficulty 
İn case of dısagreement and dispute, as only one of: them shall 
be entıtled to adopt, (ce) İt: has been held that the sentor 
yridovv has the: preferenttal right: to adopt, (a) even: vithout 
the consent of the qunior vidovy, (7) büt not 7zcz vezsa , it 
doc not matter, even if she lived  apart from her husband 
for teventy-fivc years (s) VVhen yont authority is given to his 
tvvo vvidövvs, both of them may İormntly adopt a son, but 
ın that case the sentor vvidov shall be the mother of the boy 
and her co-vvidov” shall be the böy”s step-mother, (a) The 
senior vrıdovy”s  preferential right depend: on her becoming 
the 2azəz or indispensable: associate for religious  purposes 
sınce her maırtage,— a position not affected by subsequent 
marrıage of another vvife (2) 

The adoptron by yünıor vvidovy, though earlier in point of 
time, 1s: vor vyhere she adopted  avithout: seeking the 


(ə) Br) əv Basant, 1929 A sö 

(40) See Narasımha v Parthasarathy, 37 M go, 220 qı 1 A sı :18C VV 
N ssa ig LL y 369 26ML 1/4 231 C 166, Yamuna v lamına, 
1929 N 211 

(x) Raniıt ve Biyoy, 39 C 82 (on appeal from 38 C 694) 16C VV N 440 
ra 1 C 17, Venkatappa e Damara, 39 M. 772 29ML 118 al C 
100, Kakerla v Kakerla, 28 ML 1772 əoz1 C 7?ş 16M LT Giz, 
Basıppa v Sıddramappa, 43 B 48: 2: Bon L.KR giz çol C 730 

00) Rukhmabnı əv Rudhabaı, $ Bom H C 8: 

(z ) Muthusumi v Pulavartal, 49 M 266 42M LL To" 3oM L T 6o 
15 L VV 40, 661 C s04 

(a) Tıruvengalım v Butchayya, sz M 373 1929 M tt 

(6) Padayı v Ram, r3 B 6o, Basıppa v Shidramappa, 43 B 48ı zi 
Bom L R or $o1 C 736, see Ranşıt v Biyoy, 39 C sz 16C VİN 
440 
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sentor vyidovv”s consent, (c) But the doctrine of the preferential 
right of the sensor vvidovr to adopt has not been extended to 
cases vyhere the husband dies İvvmg yomtly vvith his father and 
vrhen the vvidovv is to exercise her: right: viith the consent of 
her father-ın-lavv, (42) The Tudicial Commitee vithout: determi- 
nıng vvhether a povver given yomtly to more than one vife is 
valıd, have held that a povver given to more than one vife 
İomtly cannot be valıdiy evercised by one on the death of the 
other co-vvıdovv, (€) But vvhen permission is given to the 
vvidovvs: severally, the younger vvidovv, on the refusal of the 
elder svidovr can adopt ( /) Büt if onc is vvilimg: to loyally carry 
out the husband”s vvıshes by adoptton and the others are 
opposed for selfishness, then the former may adopt by givng 
notıce to the latter, (g) But all of them may agree m ignoring 
the authorıty, 

VVıdov: may nöt adopt though enlormed —llovever 
solemnly a husband may enyoimn his: vvife to adopt. a sot ünto 
him, she is not legally bound to fulfil his dying request , her 
rights to the husband”s estate are not ın the: İcast affected by 
her omission or refusal to adopt (/) But an agrcement by the 
yvvıdovr vyhereby she undei takes not to evercise her pover to 
make adoptton is votd as being) opposed to public policy. (2) 

Authority in excess of donor”s pövver —An authority is 
Vvokİ if it directə adoption under: circumstancees mn, vvhich: the 
man hımself, if İiving, could not have adopted, 

Povver given to vvıdöv/ and others,—A fomt  povver to 
the vridovv and other: person or persons (7) or to tho te-tator”s 


(ce) gə c s82, 958 ML 1:72: Dama, Dimara, 39 M 77239 ML) 
1 


(4) Dnyanu r Tanı, 44 B q08, sr? 22 Bom L.R 390 sz?İ C riş 

(e) Narasınha (Sn Raya) v Parthasarathy, 4:1 A si, 69, 7475 32 M 
.. 18C VV N ss4 ig CL 13609 26ML ) 4rt 16 Bom L İL, 
32 mə L 135 231 C 166, see also Lachhmi v Mst: Parbatı, 42 


(£) Sankar z Saıvrıtri, ol C s99 (N) 

€ Mondakini ve Adiınath, r8 C €g 

(2) Uma Sunduri v Sourohinee, ? C 288, Mitter z Data, 926 A 194 

(s) Vagannadha v, Kunya, 49 1 C 929 (org) MV N sı ML T 
204 9L VV, 38: 

(73 Adoption, ond Edn 2 223, in this connection see Narasımha v Partha 
sarathy, 37 M icg. ar A sı 18C VN ss4 İ9C.L ) 369 26M, 
L T4ır:331 C, 166. 
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vridovv coniointly vrıth his executors and trustees is invalıd, (2) 
But the chorce of the boy for adoption may be restricted by 
the husband requrrıng the consent of persons named by him (/) 
İn such cases the consent of the mapority vill be suffi- 
cıcnt (22) 

İn a case vyhere an author ity is given to the testator”s vyidovv 
in a VVill to be: evercised “ vyith the: permission” of the testa- 
tor"s father, Sır Binod Chandra Mitter, vvho delivered” the yüdg- 
ment of the Prıvy Council, folloving: the: vvell-established. lavv 
in England that vyhen a pover is given to be evecuted vvith the 
consent of a person and that person dıes before the povver 1s 
executed, the pövver comes to an end, held that an adoption made 
after öhe death ofthe father of the testator vvithout obtainıng the 
permission of the former is mvalıd., The adoption vas chal- 
lenged forty years afte: thc adoption vvhen the  adopting 
vyidovv died, the estate bang in the: pössession of the 
adopted son”s son on the death of the adopted son, (7?) 
Hıs Lordship in support of his vicv relled on an: carlıer 
decision of the same Board (o) In that case the adop- 
tion vvas invalıd because the: povver vvas given to the vyidovy 
conyomtly svith öther persons and it vvas held that yoint pover 1s 
invalıd and “it (the VVİİ) never gave any authority at all 
to the vvidov”. Büt in the case of Zayeəzdira v, Goğa/, (6) the 
pover vvas given to the vvidov) büt it vvas directed to be ever- 
cısed “Avith the permission” of thc father of the donor of the 
pover. The result of this last decision of the Privy: Council 
comes to this, that vyhen a povver is given to the vvidov to be 
exercised vvith: the permission of another, the povver vvill be 
extingülshed if the other person dies before giving: his: permis- 
son, even vyhen there is no provision in the pover that it 


(2) Amrıta ə Surnomoyee, 2? C gg ro? 1 A 128“4C VV.N x490n 
appeal from 24 C s89 r C VV N 3as and əş C. VV N 662 2€C v N, 
3 

(7) Amırnıta v Surnomo Pran Gopal q 
do, əzə C, fı yee, sa?ra , Pran Gopal z Chandra, 4 C L )/ ss, 

(əz) See Bal Göngdhar Tillik v Shrinivvas, 9 B qar qəl A 135 9 C 
VN 729 22C 1, To9ML )34291C 6 13AL 1 s7o 0 
Bom L R 529. (Observatıon at the end of Tudgment ) 

(ə, bə Gepal, Bö 3 VV N rir. saC L ) 287 :1920 

appeal from 4 , 192 2and 7 P 
(o) Amrıta v Snrnomoyee, siöra .n.."?y:£....... 


(2) 1o PP 182 ::34 C, V/ N rir .saC L)) 287 ::gioP € 242 
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vvill come to an end vvhen that permission vill be incapable of 
beingobtaın ed, But this viev, of the lav is agamst the spirit 
of Hındu lav, and the opinion of the Patna High Coürt (7) 
vhich has been reversed, expressed the true spirit of the lav. 

Povver hovv given.—An authority may be given: cither 
verbally, or by a VVill, or by a vriting (2): called araınadıığalra 
yihich müst növv be engrossed on a stamp paper and must also 
be registered (s) A document though inoperative as a, VVill 
might neverthcless constitutc a valid authority to adopt, reqdir- 
ing to be registered, under Section 4o of the Registration Act,(2) 
by the donor, or, after his death, by the donec of the 
povver ın the manner provıded by Sectton 41), (zz) it can be, in 
the absence of any guardian yudicially appointed, presented 
for registration by the natural father of the adopted son (z) 

Adoptıon by daughter-in-lavr.—İn the: Central Provinces 
vvhere the exclusive: estate of a person vests on his death in 
his predeceased son"s vvidovv, she can makela valıd: adoption 
to her husband so as to makc the adopted son an hcir to the 
last holder, (ur) 

Povver ıncapable of execution —VVhen a, vidov. 1s 
authorized to adopt in the event of the death of an existing 
son, and the son dtes, and the estatc vests ın the sons vvidovv 
or any heir other than the first-named vvidovv, then: the first- 
named vidovvcannot adopt, as her pover of adoption is then 
“mecapable of execution and at an end”, in other: vordə, it: is 
absolutely suspended so as to rendci: an adoption then made 


(g) 7 P 246 1929 P st 


(r) Mutsaddı 6 Kundan, 331 :A $, Samsundara g Dürtasimı, az? M. go, 
Kustom v Dinkar, ss CC 38 N) 


(02. Anangı z Runra, 44.M ?33 481A 48: 26 C, VN. 374 4r ML 
648 24 Bom L. R 6oo öq 1 C 458 ıgəzP C fi6z, 


(1) Act H1:of 1877 


(u) Xondapallı v Mandapaka, 3oC VN uP C.AƏMİLL 1 247 , see 
Ananga v Kunla, aöove, 


Xv) Venkatapayya ev Venkata, s M. 175 33 C VV Nor 49CL ) 
148 , ın this connection see Narayana v Audilakshmiı, sr M. 462, 


(6) Basvantrao u Deorao, iə N.2 
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absolutely vord, (x) Even an adoption by the fathers vvidovy 
vyrith the consent of the son”s vvıdovy mn vvhom the estate vested 


after son”s death is mvalıd (7) 

The pover s2oz/d revive vihen the estate reverts to, and becomes vested ın 
her (z) But the Calcutta, Bombay and Madras High Courts have construed 
that expressıon of the Prıvy Council to men, that the pover s absolutely 
extingüished by the vesting of the estate in the son"s vvidovv ind: cannot  revive 
on the est"te reverting: to the vyidovy of the donor of the pover, after the death 
of the daughter-in-lav (a) These eases ire in direct conflict vath the decision 
of the Calcutta High Court, in yrhich an adoption in similar circümstances vvas 
upheld as valid, as by making the same the vridovr divested her ovn estate 
only (2) The Caleutta Hıgh Court, in 3 recent: cise, (c) on a revtev of: all 
the cases on the port, has snid that “in all these esses the principle: lard dövr 
appears to be that an adopton vihich ye ould have the effect of divesting an 
estate already vested ın a person other than the adopting mother, vas not 
permissible ” (4) İtis further stated in the sime yudgment that “the obyect 
of adoptron among: Hindus is not merely the düe perpetuntion of İineage, büt 
is also to secure for the adoptive father and his ancestors the spiritual blessings 
yrhich only an herr male can confer “ “ ” Moreover, the spiritual purposes of a 
çon are not exhausted ın the person of a son vvho though he attaıns mturity, 
yet dies vithout issue”: The Madris High Court holdş this vrevv ind rıghtiy 
adds that the ob-erv"tton of the Privy Council in 4::M. 8sş is an o”)/e,  (e) 

The Prıivy Council in a subsequent case (7) has stated the Tav in the 
follovving vay “Unless there is 3 time İlmit impösed in the aüthority vyhich 
empovvers her to adopt, or she is directed to adopt promptiy, she miy make 
the adoption so 1ong as the poveer is not extingushed or exhausted The 


(x) Pudmi Rumari x Cöürt of: YVards, 81:A 229 8C€ göz, Thayımma 
v- Venkatırama, to M zo 141 .A öz, Tara Charin v Suresh, 1? C 
ızə 161 :A 166, Manikyamılı v Nanda, 43 C r3o6, Adiıyı v Nida 
murty: 23 M 228, Madanı z Purushoth ima, 38 M os 24 1 C 99 
afirmed by P C 4:M 850 4sİ A işt 23C VV N iz ?8CL " 
ao3 35 ML 1198 24M LT. z3r zoBom LL R ror i6AL 
yış 46 1 C 48r, Venkataramter z Gopalan, 4: M Lİ 608 ag9İ C, 
88 24M LT 440, Amulyac Kal, 9z C 8öt , Uttamrao z Daulat, 192 
N 8 F B,sec Amarendra v Banamalı, ro Pir 1ggo P 417, see Lachm 
v Durgar, 40 A ölg 16A L 1 646 461 C s66 


(ə) Sangangouda v Hanmantgouda, $$ B 699 
(s) See Bhoobunmoyee 9 Ramkıshore, ro MİT A ozo, Mahnikchand s, 
Yagatsettanı, 17 C çı8 


(a) Manıkyamala ə Nanda, 33 C 1306, Krishna e Shankar, r? B: 164, see 
also Adiyı ov, Nidamirty, 33 M. 28, Yeknatlı v, Laxmıbal, 47 B: 3? , 24 
Bom L R 836 


(6) Bykant v Kısto, 7 VV R 392 


(c) Rumud v Ramesh, 46 C 749, 758 ə C VİN şs8 29C Lİ ər4" 
ag 1 C 609, See Shivbasappa z Nilava, 47 B ro 24 Bom q R “ə 4 


(d) See Bhimabal v Tayappa, 37 B sg8 zr1 C ro? 15 Bom L R783 
(e) Tripuramba v Venkataratnam, 46 M 423 44 ML İ 349 


Pratapsıngh v. Fhakur, 43 B. 778 . 461:A 7:24 C VV.N 
o) C. 457 :30M LL.) sın 4 $7, 67 150 
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circumstances under vəhloh her pover becomes extingülshed” is: cleariy poln- 
ted out by them Lordships in: 52o06ö 2/oye”s case (2) and" " "in Afadan 
Afohaə Deov Purushothama " (2) 

İt should, hoveever, be observed that in such cases it müst be oying to 
some accıdent that the son dies vyithout making any provision for the  conti- 
nuatıon of the famıly Havıng regard to the intention of the son in such 
cases, that dies making provisions in this respect, ind tq: their feelings on the 
şubyeet, it is natural to presume the revival of the mother"s pover to be vrhat 
the son yould haye assented to, had he expresged his vievvs Such  revival 
appears to be agreeable to the sentiments of the Hindus Besides, a Hindu 
vyldov” inherits her husband”s estate in the character of belngithe surviving 
half of her deceased husbind as soon as she gives up that character by re" 
marrlage, her estate comes to an end” her İlfe is deemed as a continuatıon 
Of her husband”s İife VVhy then should the vesting of the son"s estate, in the 
son”s vvidovy, or cörrectİy speaking, the  continution of: that estato in her, 
yehich had vested in her yörlntly vith the husband since the time) of: their 
marrıage extingulsh the möther"s povyer, vyhen it is ün ifected by the  vesting 
in the son, othervvise th:in beg: merely süspended ? Moreover, the: position 
of the mother İs the saüme vhether she inherits the son)s estate yust after his 
death, or after the death of his vidovr, the estate becomes vested in her as 
the açı”s her in both cases, vüthout any distinctinn vhatever: İt is impossible 
to conc etve any reason or principle for difference, vith respect to the conti- 
nuance of the pover, VVhy should it revive in the one cise, and be 
extingülshed in the other ?, İt has been held that the son)s marriage does not 
affect the mother"s pover, if his vife dies before him, and the mother succeeds 
on his death, she is cömpetent to adopt (:)  VVould it not be arbitrary to 
hold that she is not competent to adopt, if she  succeeds: ifter theison"s 
veidovya deith ? 

Hence, that expressron must be tiken to be used vvith reference to the 
actul facts of these cases: The) principle underlying: their Lordship"s deci- 
sıon appears to be that the adoption by a vidov, is the execution of the 
povrer of adoption vyhich isa kind of  pövyer of appointment of the dönors 
estate (7) İf that estate is not ready to drop: dorvrn on the adopted son at the 
time of adoption by reason of the same being vested in a person other 
than the adoptıng: vvidovy, the povver müst be deemed əöər e5Z, and the adoption 
vor Seo, it has been held by the Privy Council, that though there is strong 
presumptton that a Hindu likes to be represented by an adopted son if he 
des sonless, still such: presümption does not: arise vihen a Hindu testator by 
his VVill authorised his vyidovr to adopt if no issue, male or female, should be 
born to him and vhen a posthumous daughter dird shortiy after her birth (2) 


(ge) roM I A 270 

(A) 4 M 8ss raşl A s6 on appeal from 38 M rtos 

(4) Venkappa vn İiva)t, 25 B 306 

(0) Bhagvat v Dhanukdharı, 461 A 2g 1 Pat L Tir s3l C 247 97 
MEL sn I7AL ) 1o36 

(22 Bat Moti v Baı Mamu, 241 A 93:21 7og 
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Limit to the exercise of povver by vvldov,.—Having re- 
gard to the religious beltef and the feclings and: sentiments of 
the Hındus that give to their yvvidovvs pövyer of adoption, to 
be exercısed on failure of male issue by reason of a begotten 
or adopted son dying after the death of the donor of the 
povver, thç queətıon as to the limit of time vithin: vhich, and 
the conditions suhycet: to vyhich, the povyer should be exercis- 
ed must be ansvyered thus -—The vvidovvis: death, is the limit 
of time vvithin  vyhich, and the failure of male issue in the 
male lınc and the vesting of the estate in the: vyidov, are the 
only tvvo çonditions, sübyect to vvhich, the povveer may be 


exercised 

It makes no difference vyhen the estate vests in the adopting: vyidov: İüst 
after the death of the son or after the denth of his yvyidovy, ör sön, ör even, 
grandson 

The difference that has been İaid dövrn by qüdicial decisions (7) betiyeen 
the cases vhen the) estate vests in the idopting vvidov) after the death of the 
son, and after the death of the son"s vvidovv, sön” son, son)s grandson İs 
not consonant vrith the feelings and. sentiments of the Hindus There 
cannot be any doöubt that the Hindu lav. ön this subyect should be 
enunci"ted in "this: manner, if the requrrements of Hindu religion and the 
feelings of Hindus be  respected 1s there then “anything: against: public 
conventence, anythıng generally misehrevous, ör anything: ignınst the general 
prınciples of Hindu İavr"" in alloving 3 Hindu vidovr tö exercise the pövver 
of adoption subyect to the snd. təv conditions 5 The only difficulty in 
this: matter is created by an observation of Lord Kingsdovn, founded on an 
inaccür ite vievr of the requtrements of: Hindu religion, expressed ir: these 
yvords, “İn this: case, 2/22z0 nz Aiishore (the son after ivyhose death the 
adoptton vas made by his mother: during: his: vridovr”s: life) had İlved to an 
age vhich enabled him to perform—and it is to be presumed that he had 
performed—ali the religious services: vyhich: a son could” perform for a 
father ” 

The layv on the subyect, could not have been enundttated in the vay it 
yvas done on the  basıs of the above vteyv, had it been brought to thetr 
Lordships” notice that the same vr3s not the correct viev, and that the 
service absolutely necessary in a religious polmnt: of vievy, vyəhich a Hindu 
son has to perform for his father, and vvhich is ordarned as the debt every man 
oyves to his paternal  ancestors, is, to lesve behind him a male: issue for 
continuing: ther: lineoge The religious belief of the Hindus that the 
continuatron of: male issue in this: vorld is necessary for the spritual: benefit 
of the vhole senes of the paternal ancestors from the fither to the founder 


(2) Manıkyamala ve Nanda, 31 C 1706, Adıvı v Nidamurty, 33 M 28, 
Ramkrıshna v Shamrao, 26 B s20, Krishna z Shankar, ı? B 164 
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of the Gəz, —ls exemplifted by the aceount of the İntervtevy of: yaratkoru, 
the bachelor aseetıe and the 27/72: or spinits of his paternal ancestors, İn the 
Mahabharata, A"dıparva, A"stileparva, Chapter 13, and by the account of 
Rueht in the Markandeya-Purana, Chipter 9ş e/ sez, The Mahabhırata sa 
vrork of the sacred literature embodying the idesls of conduct religious, möral 
and soctal, for the gutdance of tha Hindus, amöng vyhom the knovledge of 
its contents is dissemin"ted in vartous vyvays, reg irded as religious rites, such 
as recirition of the original: Sinskrit, ör impressive  apeeeh İn vern"enlar 
explarnıng its contents, both made by learned Brihminas İt saya thit 
Tratklru in the course of his pilgrimage once met the spirits of his on 
ancestors in a large pit, suspended” vith their heads dövnürards and) feet 
upvrards, by one tiny rööt of a bimbooyclump , seeing them in this plighr, he 
vras möved by sympatly and asked them vho they vvere, and vvherefore vere 
they ın that miıserable position They said they vvere the ancestors of one 
Taratklru ayho yas their onİy descend int on eirth, and iris lesding” 3 bc he 
lor.s fe praetising süsteritics, and vras:in: conseqacnee not likely to leive 
a son behind him, and therefore they must, for vant of üny mnle İl sue  ifter 
him, fall dön very soon from henven to thelesrth, ind that vs the reason 
of their miserable state Thereupon Turatkaru  annotünced himself to them, 
vrho told him that he eould aave them by marrying and begetting möüle (usue 
He promısed to do so, and did mürry and bec "me the father of A”stika, and 
go the "ncestors vvere siyed 

Markandeya-Purani—vhich: contaına the Devi-M Yhitmya also called 
Chandı, the recitation of vvhich is: regarded most auspicious,——isa another 
şaered book of the Hındus Tt deseribes 4 diseourse betvveen the (2)z? is) or 
sapırits of ancestors and Rüchi ivho had fully sübdued all appetites for pleasure, 
and controlled his senses and led a irtuous life of celibacy The: Pizrrsen 
devoured to ınduce him to take a vvife for getting male issue, and” hen Rüchi 
ratsed the obyection that it vvus difficult and hard for a poor old man hke 
himself to get or take) a vrife, they spoke to him thüs —“Olnr dösnfüll vəl 
assurediy come to p3sə, O son, and so also ty dovrnvrard course, İf thou 
dost not vrelcome our request,” (and leave behind you a son) Rüuchi vas, 
hoveever, induced at last to marry, and he becime father of a renovrned 
son (//) There are many other sacred books ordarnıng the necessıty of the 
existence of müle issüe mn this yyorld for theycontinu ince of the heavenly abode 
of the Peres ör p iternal ancestors in the məle line Thus: it is clear that in a 
religious port of vieyv, it s.a spiritual necessity that tbe Hindu vvidov. should 
be allovveed to exercise the pover of adoption yrhen there isa failure of male 
issue , for it is the existence of male issue for the continuance of the İinege 
and not the performnee by such issue ofyany religiots rites, vhich is requrred 
for the spırıtual vvelfare of the ancestors The vidov is deemed the surviving 
half of her deceased husband, and her competeney "m this respect should be 
the same as that of her husband en?oining her to adopt on his beh ilf 

İt is unreasonable to suppose that: their: Lordships: of the Tudicial Com 
mıttee vould adhere to thetr observatıons th it partoke of the character of oğ,/e” 
dicta, vihen the same vvere based upon an erroneous vievv of the religious 


(74) Chapters 93-99, see Vustice Pargıter"s English: Version, pp: 526 et seq 
H L —ə8 
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bellef of the Hindus Aİİ that has been held by their Lordships, is, that an 
adeption made by a uridoy is invalid, if at the time the estate İs vested 
İn the son”s vvİdövr or some other person vyhose estte she cannot defeat by 
the exercise of the pover Although there are expresstons in the Pudgment 
appearing to restrtet the vidovy”s. pover vrithin too narrovy İlmits, such as 
that “the povyer İs inc"pble of executton and at an end,” vyhen the estate İs 
vested İn the son"s vido they are not to be token ltteraliy as: if their Lord 
ships vyere legislating, büt should be: confined to the facts of the partlcular 
€3568 Ter 1 ord-hips themselves observe that the fet of the descent be- 
İng est veould make no difference “unless the case fell vathin the authority 
of that of 32 oözəryoyee v Ram  Kiishore, (0) in vyhich it vvas  decided that 
the son havıng died leaving. a vidoyv in yyhəm the inheritance had vested, 
(26 mother confd not defeaf fhe es"afe qphnh had so bccome vestcd öy makinç an 
adoğ"ıon” (6) it has already been shövrn that: there is: no difference in the 
mother"s succession, vhether she gets the son”. estate immedintely after the 
son". death, or aftci the death of the son”s viidösv ho: inherits first and: after 
her the mother İt avould be arbitrary to say that the mother is competent to 
adopt in the former ense, büt notiin the İltter, it is absolutely impossible to 
find uny rationil principle for such: a distinction excepting the vtevy that: 
married son has exhausted the performinee of: ill the religious services that 
A son may render to his father,—vvhich: müst be discarded as beg.) in- 
eorreet (5) mn this case Mitter 7 held that the vtev, tiken by the yudicral 
Committee that 3 mürried son exhausted all the spiritu"l bər efit that. a son 
can confer on his father—is suppörted by no authority, and is: contrary to 
the usages of Hindus: and in the case of: Sizyasaryana (/) the yudicial 
Committee have spprovud of the observitions made by Mitter İL on this 
question 

But, even after the decision m the case of Sizzyasarayana 


the Calcutta High: Court: thought itself bound to follov the 
sad oğıterv: dicfa of the yudicial: Committee, and. to set 
asıde the: adoption in a case vyhere the estate had vested in 
the son”s vvidovr, and on her death passed to her mother-in- 
lav vyho then made the adoption ( 7) This viev of the lav on 
vrdovy”s pövver to adopt, vhen the property vestə mn her: after 
the death of the son”s vyidovv has becn accepted by the Madras 
Hıgh Court (6 


(u) 10M TA 220.3V R PC is 

(o) Raya Vellankı v Venkata, 41 A ata g riM 174 at 2 186 
(5) Ram v Surb"nee, 22 YV R 121, 123 

(?) 331 A Tas, 154 29 M 482 roC VV.N ozi 


(r) Manikyamalız Ninda, 43C rao6 rrC VV N 12, Kumüd v Rar 
40 € 749, 758 23 C VV N 438 ə29C 1 ) arq . al C Goş, 
(6) Adıyıe Nidamirty, 33:M. 228 
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That the attammcnt by a son, after the father s death, 
Of ceremonral competeney by marriage, investiture or: othe: - 
vvise: before his: death, is no bar to adoptton, s: held iş 
Pustice Ranade avho explain. that: the: rcal: İmmitatıon on. 4 
mother”s rıght to adopt )s based by the: evhole current: of 
recent decisions sölely on the qucstion: vhethei the: vvidov”, 
act of adoption: derogated from her ovn rights or the vested 
right: of others (2) İn.a dübsequcnt case mn x hich a great nüm- 
ber of authoritie. meluding: this: decision: vere cited, vuth 
respect to the effect of the attamment of: ceremonal cömpe- 
tency, the Pudicial: Committee: observed that they appecared 
to their Lord-hip.: to be: rathci: in fivour of than against the 
valıdity of the adopton , büt then: Lordship , did not expiess 
any opinion on the question  excepting: that: it: 15: open to 
controverey (ze) 

İn a later case, (ə) hovever, m) vhich a vidov-—vhose 
husband had predeccased his: fathei, and. vvho süceceded to 
her fathc -ın-layy”s estatc vhich had: devolyed at first on her 
son, and then on her giand-on ivho dicd unmarrıed, and 
lastiy on herself as heness of: het giandson,—had adopted 
a. son, three learned ludges of the Bombay Tligh Court have 
held that the adoption vas: mvalid, relying, on: the: oöz/er 
dieta of the Privy Council: mn 2/6o6//4//4/0 ye6”ə case and) also 
ın other cascə, m əyhich ayhat vas actually: decided, vas, that 
an adoptton made by the mothet-in-lav, vyhen the: estate is 
vcsted in the daughter-ın-lav is: mvalid, and relying al-o on 
an carlıcr case of thc same Court, (ze) in vvhich the: adoption 
vas made by the mothci-in-lavv vvho succecded to her son", 
estatc after the death of the daughter-in-lav vvho had) inheri- 
ted the samc at first, But the same High Coürt has növ held 
that a mother, vvho succecd. her son vho died a vidover, 
15 competent to adopt a son even thouglh the son had attamed 
the agc of ceremonral competeney (r) 


(2) Venkappa v )ivaıı, 26 B, 3066, 312, 

(a) Verabhat v Bar, 301 A, 224, 297. 

(v) Ramkrıshna z Shamrao, 26 B s26, 

(ee) Rrıshna v Shankar, iz B, 64, 

(x) Anşırabar v Pandurang, 48: B, gə: 26 Bom L.R 326 8oH, Cı :: 
ı924B qat, 
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But ın a recent case, the Bombay High Court has held 
that a grand-mother can adopt a son vyhen the property on 
thc death of her hu-band fell directiy on her: göandson and 
then on the death of the grand-on it devolved on her as 
herress of the giandson () The Madiaz High Cöürt has held 
that a vidov, can adopt after the death: of the vifc and daugh- 


te: of her son folloved by the İatter death (s) 

İt has already becn s id that the oZ//e? 42:42 vverc made under the mis- 
coni eptton of the religious ideas ind sentiments of the Hindis here is no 
renson vhy the İ"yv should not be enunci ited consistentİy vyith: them, in the 
m inner submitted above İf the foundation, namely, the exh3ustion of 
religious: services by) 1 :son attining” i pirticulir igc,—fals, then the vhole 
superstructure of (he o?//.) dafa müst neccəsərily fall And it evould not be 
consistent vvith the true loyalty ind: respect: düc to the Lordships: of the 
hadicail Committee to hold that their Lordehip. Hud dövn an arbitrary rule 
founded on no principle, ind th it the sime: ehould be: adhered to, notyyith- 
ət inding the reyection of the limitatton of ecremoni ol competeney, by resson 
of the sime being: inaccür ite, vyhich: ilone did form the principle of: the 
distinction İt isi qıtestion of fact, not of: Tivv, önd the inicturicy of the 
yievr is düe to thc m iteirilə for the riyht vievv nöt beg” plaecd: before: thetr 
Lordahipsa İn this connection the folloving observationə made by the Privy 
Council in in eariy case should be borne rn mind, nimily,.—”The) interest of 
Soyerelgns, s: eell as thetr düty, vill ever: incline them to secure, as, far 
is it isin their povyer, the happincss of those vho İtve ündüc their Gövern 
ment, and no person can be hippy. vhose  religious feelingə are: not 
respected ”(a) 


There ıs no limit of time—for thc evetcise by a vidov in 
vhom he: husband”ə estate is vested, of: the povci: ol: adop- 
tion , she may adopt at any timc she: plcase-, vhen the 
estatc is vested in her, (2?) But it seems that there müst be 
some İmit vhen the hüsband”. undivided: coparcenary  inter- 
est becomes veəted on his death: m the surviymg. male mem- 
ber of the family: according to the Mitakshara, 

VVhen vvidövv cannot adopt.—As a viidov: adopts a son 
unto her hüsband, in her capacıty of bemg) his survivng: half, 
she cannot adopt aftei rc-mari age, nor ühen she: is pregnant 
mn adültery But: in Bömbay, a Südra vidov) though unchaste 


yabr v Bilyint, 48 B:$s9 26 Bom 1 R 528 8o1 C 435 1924 
437 

(ə) Kolhapur, M aharala v Sund ram, 48 M. ii 0zş M, 497, 

(a) Ramtchoo v Ramgopnul, i Enipp 243 ıPcClos 


(5) Mutsaddı s Kundon, 33 £ A, 28 AİL e o 
8) Narayan s, Debidas, 47 ),C r (N) 377 Sırtova g, Bhmali, g B, 
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can makc a valıd adoption (ce) A vvidov cannot adopt a son 
vrhen a son ptevtousiy adopted by the husband is alive (4) 

A vidov aftei the death of her: second husband canrnət 
adoyt to her second husband her son by (he first hüsband, 
as in such: case, the giving and taking müst be by the same 
person (c) 


Adoption by infant vvidövi —As9 an: adoption by the 
yyidovv: divestə her of: her: hüusband”. estate, therefore in an 
adoption by a young vidov, vi hethci: mfant or not, (he: Conrt 
vill evpect: cleai: evidence (hat: at the time: she: adopted, 
she: yvas informed of) her: rights and of: the: effect of: the act 
of adoption upon then , anil if it find. that cocrcion, Taud. or 
cayolery “vas: practised upon: het to mdücc: het to adopt, or 
that she vas not a fiec agent, or that there vas süppression 
or conccalment of facts from her, it vil refise to üphold the 
adoption (7) The Cotit s to consider all the ci cümstances 
surrounding: an adoptron made by a minor vhen she: disputes 
the samc as not having becn made by her of he: fice-vill () 


İt has been held that a minor gül. o7 fiftoen can make a 
valıd adoption , (7) bat a vvidov of telvc yes of age (2) can- 
not, nor can a girl vho has nət attamncd: suüfficient məturity: of 
understandıng: (7) to make a valid adoption 


Suh-Saec ni KİNSMEN”3 ASSENT 
Adoptron by Kinsmen"s assent in Madras —İn the 


Diavtfi: districto: or (he: countiy. gövcined by the Mad a- 
School of Hindu lav a vidəv may, m the ab enec of7 prohibi- 
tion, adopt: vith: the: assent: of) her deccased husbind”- kins- 


(6) Basvyınt s Mallappa, 4 B: 19 22 Bom L.R. r4oo so 1 C $o 

(4) Bhau v Nurasagoudi, 233 Böm L.R 1272 01 C (q, Bhuyigoudi v 
Babı Bala, 44 B 027 22 Bom L.N 817 v?1 :C s?) 

(e) Fakırıppıiv Savitreva, 23 Bom LOR 482(5B) 621 C 318 

(/) Som isekharaz Subhadrıa, 6B şə4 and Ranganiyiv Alviır, (3M. 214, 

(£) Ganashamd iv Laxmıbı, 24 Böm L.R 726 

(2) Basıppı v Shidramadpia, 43 B: 48r, 486 501 C 736 2: Böm L-h, 
217 , see Parv tava z Fakirnuk, 40 B 307 23 Bom L.R royş 

(4) Murgeppa v Kalayva, 44 B, 327 22 Bom L.R gr, Parvıtivı o Fikir- 
nalk, 40 B: 3o7 

(2) Ramacharl s, Sarasatı, (o LC, 246 (1g20) MVVN zər tə2L MV s4q, 
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men (2) An mplted prohibitton is: suüfficient to prevent a 
vvidovv: adopting () VVherec: adoption may: be made by the 
vidov vith the: assent of the kinsmen therc if the hüsband vas 
a membei of an ündivided family, the assent müst be sought 
(72) from the suürviving male members of” the family, İn 
“üeh a casc th assent of) the sentor and managing member 
may be sufficient, (2) but the assent of a divided kinsman 
vill not: be süfficicnt: (o) İt is not necessary that all the 
kimnsmen should give their assent , the: assent of thc maşority 
18 süfficient in the absence of improper consideratıon, (2 ) such 
asecnt should be presumed to have been given: on: 26vza //Zel? 
constderation (£) Büt thc.e müst be some reasonable: şüsti- 
ficatıon for the omissron to consult the other Sapındas 
othervvise, the adoptton avill be: mvalıd (£) The consent of 
the hu-band”. mother, m the ab-ence of any other Sapında, 
vill validate an: adoption (3) The propet person to givc the 
reqursitc asəcnt, is he, under: vvhose götardianship: the vvoman 
should temam  according: to the: circumstances in each case, 
If therç 18 the: fathci-mn-lav,, his assent (2) or that of the 
senior surviying co-par ccner (//) 5: süfficicent, The assent of 
thc daughter”- son avho is a mayər and next: hcir and) other- 
Vdə6 Competent to advıse is: necessary (7) 


(2 Vee: ibəsiyarığır r, Bialasury a, 4p:M.) 098, roc? 4s1:A aöş 23 C, V 
N əsr 3OML İ4o 481 C zoo 17?A Lİ .34 zr Bom L, R, 238 
29 C 1) 38) 35 MI :li1 OL VV 243 Kristnayya ev Lakehmis 
P ethi, 43.M. Cso, Üş) 4A71A 9 90M LL 170 s01C 3: 24C VV 
N gös 3 ML ) ?o, rəz ve Narasimha £ Parth isarathy, 4: 1:A si, 
Gə a M 190, 220 38 C VV N sş4 i9C LL ) 309 26M.L 14 
23 1C0 

(0 Knsknayyac Pıittipur, Riya of, sı M:603 192? M. 733 

(ə) Venk imma əz Subrahm mnyam, (34 1:A 22 30M şo it C VUN 345 
on ippeil from 26 M (2? 

(gə) XimiXioos Nirasmhu?8M 1) aa 281 C 302 2L VV 286 

(o) Virida s Broyo, M. €9 31:A 1s4, Venkamma 6 Subrahmanyam, 
441 A oz xe sufra 

(23 Veerabas ivaryu v Bilasurya, 41:M gö8, oro 481C ?c6, Rristnaya 
v Likshmipathi, 43.M. 60, 6s4 47 1A gə 39MT 170 z4C VN 
008 01 C 301, Anne g Rattayya, zo LVV so3 831 C şg iig M öz 

(4) Venkata v Annn, 23 M 480, see Vadrevu v Ryalı, 43 M 876, 881 

(r) Subbamma x? Adımoorthappa, zr L VV 8 192 M VV N o? 861 
C 2609 1925 M Öls 

(6) Kolhapur, Mihiraya z Sund iram, 48 M r 1925 M 407 

(2) Veerabasavaraşu s Balasırya, 4::M. gg8, icog, Colleztor of Madura 
v Moottoo, ız M.A 397 ro VV.R r?) see Vithoba v Bapı, 15 B ro, 

(ə4) See Rustom v Dinkar, şs 1, C 38 (N 

"g) Anne v Rattayya, 2oL VV şo3 , 83 İ.C sə: 1925 M 67 
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The assent of a son to an adoption by his mother, ın case 
Of his death, is suffictent assent to validate an adoption, vyhcie 
there has been no change ın the circumstances and the:c are 
no other grounds to obyect to the adoptton (“v) 

If the husband vas separate, the vvidovv müst 2o2/e:/7az 
appiy (z) for the assent of the nearest Sapındas, and then 
it vvould seem that the consent of the presumptive rever- 
sıonary heir müst be taken (9) İt is no excusc to say that 
the nearest Sapında svould have refused his assent vithout 
a yust cause (s) But a ncarest Sapında vvho is incapable of 
forming a yudgment, such as a minor, or a İunatıc, or Vho is 
İving in a distant country, may be ignored , so also the 
dıssent of the ncarest Sapında vho. is cicaily provcd to be: ac- 
tuated by corrupt or maliciou- mötiyes, may be disregarded (a) 

But if the ncarest reversioner: rcefuses to yive consent on 
thc ground that by adoptton he: ill forfcit his right to the 
property he expects to get, the xvidov. can adopt vvith the 
consent of thc remoter Sapında (2) 

A genctal authority given tö the vvidov by het hüsband”s 
Sapındas “to adopt any boy at any time she: İrked” iə not 
ınvalıd if the: adoptton is made: immediately and vhcn all 
the Sapındas vverc alıve, (c) 

But an assent previously obtamed from a deccased 
Sapında vvho vyas ncarest at the time vhen the consent yas 
obtaıned, cannot be efficacıous to validate an adoption vhich 
is not approved by the nearcst Sapında at the time the adop- 


(x) Annspurnamma z Appayya, $2 Yİ özoF B- r92o M s?7 
(v) Chiravuri v Kallpallı, 481 C 222 (1918) M VV N 628 8L (VV 43 


02 341 A 22 goM co irC VVN 44: oC LT 40 İ7ML İ tiq 
g Bom LR 89 4A LT rsoon oppeal from 26 M 627, Krishnayya o 
Lakshmipathı, go ML 7 26 321 C 253 19M.L 1: 286 affirmed by 
P C 45 M Go €ö1 C gr sec a/ə Sohay s Ram, ?8 P LİR Tor4 69 
P NV R rg9t4 221 C s42, There vas." difference of opinion: betiveen 
tvvo learned yudges Anne v Rattayya, 20 LOVV s03 831 C 39 19os 
M 67 


(sz) Krıstnayya v Lakshmipatbı, 43. M 6s0, 6$4 see ağove , 4t M 08, ror 
(ə) 9 M öso, Nagarampallı v Nagarampallı, z4 1 C 257 (914) M VV 
20 


(5) Venkatarıma v Papımma, 39 M 7z ə? ML 1638, Kirsniyvi v 
Lakshmıpathı, ao MT: 7 z6s 221 C z3 iffirmed by P C 43 M so 
sö1 C göt , see alo foot vote (7) belovr 


(£) Nagarampallı v Nag ir impallı, 24 1 C 27 (194) M VV.N 62o, 
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tion is actually made , (4) but a later decision seems to hold 
a contrary vıevv, (€) 

The assent to be legally sufficient should be given after 
the exercıse of discietion, not: mn exchange for valuable consi- 
deratıon (/ ) and not from any corrupt motive, (g) the 
aşsent must not be obtaıned by fraud, coercion or corrüp- 
tion (2) İn giving ör: refasıng: his: consent a Sapinda must 
act vith: the: consideration: of: Yyhat: is for thc bencfit of the 
famıly and not upon personal ground: (:) But a consent 
given by a Sapında s not vitiated avith: fraud or corrupt 
motives, vrherc he protects himself fron  103s that may be 
occasıoned by such adoption (7) İTe is: not bouünd to give 
rcasons for his refusal to assent, but he cannot decline to 
state them in Cout (2) Bat: an assent valıdly given cannot 
be arbıtratıly vithdtavvn (7?) but it can be revoked for 
a rcasonable case (22) VVhere a üvidovr ivho, by represent- 
ng: to her: hüusbands Sapindas that she had her husbands 
authority, induced them to give their con ent to an adoption 
made by her, but vyho fails to provec her: husband”s authority, 
canıot supp xt the valıdity of the adoption by the consent 
of Sapında. 4yho thought they xerc only ratifying: the 
husband”- authority (/2) 

A registered: letter in a cover requcsting: assent to an 
adoption: being: icturned unopened by the kinsmen: competent 
to give assent, is nota valid consultatıon. (o) İt should not be 


(d2 Mamıu və Subbanyar, 72 M Tas, 148 101,C 604 22ML ) 484 , vez 
Lakshmib"i g Vishnu, 29 B qro 7 Hom L R 446 

(e) Suryanırıyınız Rimiadass, 4::M doq, 600 33ML 7 8/9 2ML 
T sor 431 C s20 

(? Dinikəti z Balasındarn, 36 M tg 81: C "989, Anne v Rüttayya, see 
üöope 

(g) Venkimmi z Subrimanıam, 26M şo 241 A 22 r? ML li ri 
C VV N 34 SCL y 40 gBeöm L R 89 4AL ) rsoon appeal 
from 26 M 6027 

(2) Sri V idrevi vg Ryali, 43 M 876 

(g) Krishniyya z Pittapur, Raya of şı M. 893 1927 M 71, Venkstapitbi 
və Ppunnamm?, 281 C 373 Ty ML T z:8 (igi) M VV N 236 

(7) Sriniyasa o Rang ismi, q::M 49$o), see a/so foət nofe (9) above 

(7) Annc v Ruttayyı, vi z)ğf?a /2o£ 9) ofe (0) 

(2) Suryan"rıyana ə Sunkura, 4: M 604 343M L 1587 

(0n) Suryn irayını v, Nimdoss, 4::M 604, 610 34M L)1:87 

(ə) Venkamını z Subr dim iny im, 341 A 32 30M şo oppeal from 26 M 


€ə7 
(ə) Anne z Rattayya, zo LL VV so3 831: C s9, rg M) Üz 
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sought by false representation that there vvas husband”s 
authority. (5) 

Adoptlon vvithout assent in Bombay —İn Bombay a 
vvidov” in vvhom her hu-band"s property is vested, may adopt 
vvithout any authority from her husband or assent of his 
kinsmen, İn the absence of express prohibition (g) or direc- 
tion(?) by her deceased hu-band, provided she docsnot act capri- 
clousiy or from any corrupt motive. Buta vidovv, vrhose husband 
at the time of his death vvas ioint vvith his co-parceners, 
cannot adopt vithout the consent of the husband s co-parcencrs, 
(s) even vrhen the co-parcener vvas in his mother”s vvomb at 
the date of adoptlon (7) The consent of the co-parcener 
becomes İnoperatİve after his death (7/) 

The husband”s assent İs presumed from the absence of ex- 
press prohibition , but no such presumption arİses İn the presence 
of a natural son, (z) But mere refusal to adopt by the husband 
during his life-time is not of itself tantamount to a prohibition 
to adoptton by his vidovv, (ze) 

But v”hen the husband”s estate is vested ın other rela- 
tlons, she may adopt only vvith their assent, ıf the husband 
gave none (z”) But acquiescence implied by mere presence 
at the ceremony and the absence of any obiyection is not 
equivalent to consent ( 7) VVhen one or tv undivided brothers 
died leaving a son, and this son, having separated from his 
uncle, died: leaving his mother as heir, the adoption then 


(2) Venkita se Venkamma, rg2z M. zoğ 

(7) Rami v Ghamuu, 6 B 498, Shrt Sitaram s, Shri Harıhar, aş BÇ 169. 

(r) Sıtabaı v Bapı, q? C rorz əs C VV N 9? 39ML) ) o. 

(5) Bachoo o Mankorebar, şt B 373 241 A 107, Lakshmibat o Vishnu, 
29 B 4ro, Vıthoba v Bapu, 1, B rto, Rami v Ghamnu, 6 B av, 
Dinkar o Ganesh, 6 B şöç,, Yashodi v Chandradhan, og N 367, Tanı 
v Krshnappa, 1920 N 289, in this cönnection read “Adoption by Kinssn 
men”s assent ın Madras" above, 

(£ ) Bala Anna 6 Akubsı, şo B ?az 1936B s84 gol C 417 

(u) Lakshmibaı v Vishm, suğ”a 

(v) Dalpatsıngyı s Ratsıngyı, 39 B s28 1? Bom L R s66 əol C 43 

(ə) Sıitabat v Govindrao, 1927 Bist 

(x) Bhimabu v  Tayappa, 37 B sg8 zr 1 C oz 1 Bom LOR 78), 
Shidappa v Ningangauda, 38 B ?24 16 Bom L R 6933 əz 1 C şr, 
Puyapa v Appanna, 23 B gəz, Pandu v Dhondi, 22 Bom L R 1403 $9 
IC 783, Dattatraya v Gaagabar, 46 B s4r: 24 Bom L R 69 

Üy) Vasudeo z Ram, 22 B şqı , Bhimappa v Basavva, 29 B: 400, 
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made by the mother viithout the assent of her husbands 
brother, is held valıd iz) 

But the Pıiyy Council: has held that in the Maharatta 
countiy of the: Piovinee of Bömnbay, hovevci, a vyidov, may, 
vvithout tic: paemtosion of: he: hüsband, and. vithout the 
consent of his kindeced, adopt a son to him, no mattcr, 
vhethe: hec husband at the time of his death vas yömnt 
Or sepirate and ayhethe: his: property vas or vas not 
vested ın her as his hc at the time vyhen she made 
the adoption (a) A Full Bench of the Bömbay High Coürt 
consıde:cd the: effect of this Pi.ivy Council şüdgment on the 
decisiqn:n dəy v Givi (0) and: held that this 
decision: 1, not overrulçd by the Privy Council and that in the 
Bonbay P:esideney, the vidovv of a, deccased  ço-parcener, in 
The absenee of an exp:esə authority from her husband, cannot 
makc a valı adaptıon under he ovn: inherent: right, vithout 
the con-ent of the surviving: co-parcencrə of her hüsband ın 
vhom the propətty passed by sürvivorship (£) 

Rega dıng the questions iclatıng: to assent, see “Adop- 
tion by kinsmnen”s assent mn Madias” a2əzc, 

Se 4-V.H0 MAT GİVE İN ADOPTİON 

Father and Məther —The fatlic, an 1 the mothe. only 
ofa boy ac competent fo give him avay in adoptton (4) 
The concürrenec xi both vvould be desnahic Büt the 
father may act even against: the: vvill: o? the: mother, he 
mothct, ho yesor, cannot give xithout: the assent of: her 
husband uvhile he is alıive , büt after his death she can 


give her sonin adoption, in the absence of expicss prohibition 
by he: husband fe) 


(s) Mallappı s Hanmippi, 44 B övz, 302 22 Bom L R 203 ssl C 84 
(a) Yadao v Nimdeo, qoC r 7 NOR r4s 4814 sr3 26C VN 
993, 403 20A L 7 481 94 Bom L R Goo 4?MT 17029 641 C sö 

(2) 6B 498 

(O har v Gayıbar şə B: 498 FB: 28 Bom L.R 782 göl C ?7iz 
1920 B Aşş, eee Bhimab r vi Gürünathgauda, 1928 B: 367, Babanı z 
Parava, so B Sis, 828 192? B 68 

(d) Shrinivise: Balıvant, 3? B:şrq iş Böm LR. 33 20İC 162, Vairthı- 
İnngam 6 Murugrn, 23 MT: 1 189 işl C ə99 37M şəş, see also 
Krishna v Paramshrı, 25 Bsq? 

(e) Togesh o Nrıtya, 30 C 9öş 7 C VV.N B?r, Tukaram v Babayı, 1 Bom 
L T44, See Dhanra) v Soni Ba, sə C 482 s21A 236 AooML) 
Bu —. LK3u344AL 1 273 21N.L R ço 8?1C 337 1925 

ki ” 
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There is a great distinction: betiveen the giving and the 
takıng of a böy ın adoption, as regards vomar"- capacıty 
mn that behalf Het povet is almost unrestticted as tegards 
goöft, but not so as regards acceptance , though both seem 
to be dealt avith in the same vay, and the assent of the 
husband rs requmed by: Vasishtha, ( £ ) as vell to the gz/Z 
by the vvife of a son m )adoption, as the occe?/ance by 
her of a boy for adoption as son unto the husband 

But as adoptron is a, knd of advancemcnt of the boy 
yrho iə to become  entitled to a, rich: inheritance, and. as 
such benificial to him, it may be safely left to the dis- 
cretton of a mothet: to makc a gift of he: child for 
adoption, and the fathci”s assent reqined: by, the text of 
Vasishtha may be presumed in the ab-eence of express 
pohibition, (7) 

Gift by VVidovy, Büt. a xvidov has no: pover, after her 
re-marriage, to göye m adoption hc: son by her: first husband, 
The Bombay High Court ha- held that the ripht to give a böy 
ın adoptton is a right of disposition, a portion of a? za Zozes- 
fes, VVhich comes to the vvidovv by rcason of” her connection 
vvith he: deccased husband”s estate, but vvhich is lost by ie- 
marrıage (2) The capacıty to give may also be regarded as 
an incident of güaidianship vhieh she 1o-es by re-marriage (2) 
But the Bombay High Cout haz held that evherc the husband 
authorized his vyidovr tö give their son. in adoption, the vvidovv 
can makc a valıd gift.in adoption even: after: hei re-marriage 
(2) But a re-married ayüdovv cannot give hei son m adöption 
to her second husband aftcı hrs death as the givci: and. talker 
vvould be the same person (2) 

As regard. the gift of an only son,” the: effect of vvhich 
vvould be the evtinction of” the family, and the ces-ation of 
spırıtual benefit derived from the: son, it r doubtful: vhether 


ÜƏ Text No 2 

6) See Mükünd ə Tayanatb, 2 P 400 4 Pat LT1:4r 1 Pat LİR. oot 

(2) Panchappa ə? Sang inbas iv a, 24 B 89, Sheok ibu v Ganpaüt, 2.-NLR 
67 791C 142 igəsN r 

() See Sheokabar o Ganpat, 925 N r (FE 

(7) Putlabuı v Mahadu, 33 B to? 

(6) Fakırappa əv Savitrava, 23 Bom LR 48:(FB) 021C 38 

“ See ğost 6 go “Only son” 
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this prcsumption öfT assent in the  absence of express: prohi- 
bition, can İcgitimatciy be made This appears to be 
the prıncıple of the distincfion, upon vvhich: Sir Michael 
VVestropp”s vtevv is based, namely, “that assuming: that a 
mar”s only son may be gtven in adoption by himself, yet: if 
he has not exp:essiy given to his: vvidov an authority to 
make such a gift, it cannot be implied by lav” But if the 
father vvas poor, he may be fairİy presumed to have preferred 
the son.s secular bencfit by adoption, to the: spiritual benefit 
of hinself and. his: aricestors And the mother action in 
this respect may be taken to be governed by the same 
consideratioris, as that of the father, The attention of the 
Tudicial Committee seems to have not been directed to the 
prıncıple underlyıng the: distinction: vhich: is: therefore: pros 
nounced by their Lordships to have been qurte novel, And 
their: Lordship: approved of the vicvv cexpressed by the 
Madras Hıgh Court that thc vifes  pover, at İcast vith the 
concurrence of Sağız.aas in cases vhen that is required, 1s 
co-extensive vith that of the husband.( 7) But it should be 
observed that ın this case there vas the requlsite assent to 
enable the mother to make the gift , for, according: to the 
guardianship theory adopted mn Madras, the: husband” kins- 
man". assent İs sufficient, 

No relatıon except parents.—Considering the conse- 
qucnccs of adoptron vhich appears to operatc as civil deatlı of 
the boy as regardə the family of his birth, the lav confers on 
the parent- onİy, the pover of making a gift in adoption, (9/2) 
A “tepmother, or any other relatıon, cannot make such a gift, 
(x) Büt in a case vhere the: question of the validity of: adop- 
tion vas raised after 38 ycars of adoption, the Calcutta High 
Çourt, not vvithout: considerable hesitation, has held that an 
adoption of an orphan given by his brother after the death 
of the paicents 1 valid on the doctrine of) /acizın galet, (o) 


(7) Sn Balısı o, Sri Balusı, 26 LA 13, 28 3 CVVN 42? əo2M 398, 
Lakshmibal 2 Siirasvatibat, 23 B: 780, 798 

(9) Dhanrı) v Soni Bu, ş2C 482, 488 s21A r 49ML) 123 ə? Bom 
LER. 837 23AL) 273 2:NLR sox 925 PC s18 :82 Cs? 

(s) Papamma r Venkatadrı, i6 M 364 

(o) Bhagvant v Murarlal, ış CL ) gz, top , iş CAVN 524: ? İC 49? 
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The doctrıne of /ac xs: za/c?, hovvever, cannot be applıed to 
valıdate an adpotıion of an orphan, (2) 

Delegatıon of Povvers.-—The parents cannot delegate thr- 
poveer to any other person , (?) but it has been held that 
the persence of the natural father at the time of adpotion and 
hs direction: to hand over the boy ss sufficeent compliance 
vvith the lavv (r) But the gift and acceptance form the essen- 
tal: part of the ceremony , if the parents have pet formed 
the same they may delegate the relıgious  portion to any 
rclation or to their pireət for performance and completion of 
the adoptıon (5) VVhen a Brahmana died after having taken 
a boy ın adoption but before the ceremony of the Datta- 
Homam vvas performed, and the same vas periormed by hıs 
vvidovy, the adoption vas held valıd, (2) 

Gölt by cönvert —Thc pover vhich the İindu lav, confers 
on a father to give avay: his son m adoption is not lost by a 
Hındu pertvert to Eslamism İf he thinks it beneficial to his 
son to remaın a Hındu, and to be adopted as a son to a Hındu 
adopter, he ıs competent to give avay the son in adoption. 
He may be a party to the secular gift and acceptance, and may 
delegate to a relation the pe: formance of the religious portion 
of the ceremony of adoptıion İn a caseın vvhich the natural 
father after havıng adopted the Mahomedan religion vvas 
desirous to give his son m: adoption and) authorized his 
Hindu brother to make the güft, and then dicd, and subse- 
quentiy the boy vvas given by his said üncle, it has becn held 
that the father vvas competent to delegate the authority, and 
the adoption vvas good (44) On the same principle it: has 
been held that a Hındu becommng a 27442?/2 may give his 
son in adoptton, the religious ceremony beg: performed by a 


(2) Sonibat o Dhahnra), s6 İC 620 (N ),, see a, to Mareyya v Ramalakshmi, 
44.M a6o 6olC st 39ML) 498 28MLT 428 1(1920) MÜVVN 
708 , see also "Orphans” p 219 tn/?a 


(9) Dhanral e Sonı Bar, sec above 

(r) Chatıbat v Shrimalı, 88 PC 73 1925 5 22) 
(s) Lakshmı v Kam, 22 B şgo 

(0) Subba s Subba, zi M 407 

(ə) Sam v Santa, 25 B sşit 
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Hmdu relation , the son is entitled to revert to Hindursm 
vvith the father”. consent (7) 

Consıderation for giving —Though the parents have the 
povver to give the böy m adoption, yet an agıeement to pay 
an annutty m consideiation of giving the: böy in adoption is 
invalıd and unenforceable, (ze) 


Seo. 5—VHO MAT BE GIVENANDIAXENİN 
Sub-Sec 1—QUALITY OP 80NS TO BE TAKEN 

Only Son.” —VVıth respect to eligibility. for adoption, the 
only rule on the subycct, piropounded by the vell-knovn 
legislators, is the: prohibition: contamed mn the above text 
No 2, (r) of Vasıshtha, forbidding the: adoption of an only 
son, This rule is merely iecommendatery in character, and 
it vvas held to be so by all the super or Courts m mdra till 
1868 A D,, vhen for the fist time, it vvas held by a Division 
Bench of the Calcutta High: Court that the adoption of an 
only son is mvalid: Once of the Tüdges vvas: fustice: Divarka- 
nath Mitter, but bemng a “lavyer vithout Sanskrit” he vvas 
not m a bettc: position than the Buropcan yudgeə holding the 
contrary viev, as regai du the: interpretation oz Tindu lav, (7) 
The Bombay lligh Coöurt: also had, since that decision, been 
expıessmg, tlict opinion agamıst the adoptron of an only son 
tilla Full Bench of that Court did in 1880 AD, hold süch 
adoptron to be invalıd: (2) Büt such adoption has all along 
been held valıd in Madıas, N VV, Provmees and the Puniab, 
ln r892, a Full Bench oftthe Allahabad High Coürt did, upon 
a reconsıderatıon of the lav and the previous cases, come to 
the concluston that the adoption of an only: son is valid (a) 
The very fact of there bemg so much difference of opinion, 
proves the rule to be of moral obligarton only 

But the controversy has becn set at rest by the decision 
of the ludicial: Committee holding: the: adoption: of: an only 


(ə) Kusum v Sitya, so C 999 7 CVVN 784 

(x) Narayan v Gopal, 24 Bom L. 44 67 İC 8şo 

“ See ante b 227 

(x) Axte,p 187 

(y) Raya Opendur v KNanee Bromo, ro VV R. saz, and Manik: Chünder 6 
Bhuggobutty, 3 C 443 

Ə) VVomin z Rrishnayı, ra B 240 

( a) Beni Prasad v Hardaı Bibi, i4 A (? , ve Dharam o Kalayatı ŞoA 
885 1928 A 439 
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son to be valıd, (2) Thıs vievr is peifectİy consistent vith 
vhat is deducible from the Sanskrit: vvorks on lax , and it is 
due to mısapprehenston of their mcanıng, that some İcarned 
vvriters maintain the contrary  vievv . 

üornt adoption of the same boy.—The adoption by tuvo 
brothers (c) or by tuvo vvidövvs: even Öf tivo brothers, (4) of 
the same boy cıther at thc -amc time: or at different times: is 
invaıd. 

Orphan.—İt has already becn said, (€) that the lav 
confers on the parents onİy the povveer of makıng. a gift in 
adoption, vvithout ayhich nö adoption can bc valıd (/) So it 
has been held that an orphan cannot be taken m adoption, (£) 
The prınciple of: /£acizə/, valet does nöt appİy even if an 
adoptton, as a matter of fact, has taken place, (2) nor vill the 
adoptive fathci be estopped from questioning: the validity of 
such: adoption vyhere both: sides vere avvare of: the full 
facts, (2) 

The adoption among ,/azizs is a merc temporal or secular 
arrangement and has no spnitual or teligious significance and 
hencc an adoption of an orphan s valıd by custom among 
them ( 7) So adoptıion of orphans is: cüstomary among the 
H2u.avs of Gürgaon, (2) and /aZ, of Ballabgarh district (2) 


— —————————————- 


(8) Sr Bilusu o Sn Bialusu, 261A rr 22 M ag8 See also Gim,batı sv 
Krishn:, za IC 204 

(ce) Dh"nra) v Sont Bar, sə C 48z, 488 PC s21 A ? 49ML ) 
173 27 Bom L R 8iz əş AL ) 273 ər ,N LOR so 821 C 457 1925 

118 

(4) Gopı Kıshen v Gopi, az P VVR igiş s? PLR işgiş əz 1C zor, 

(e) 2 226-227 sunu 

(9) Dhanra) v Soni Bvi, see abose 

(£) Dhanr?) ve Soni Banı, şə C 48ə, see ağove , Shrinivas nv Balvvant, 3? B 
513 15 Bom LOR s33 zo1 C rz, Vaithılıngam ve Murugain, 3? M 
$29 233 MLT I$9 ış IC 00, Bindiru, Bandıru, 44 M 260 (1920) 
M VV N 7c8  6oTC 4: 2 L VV cr 79 ML) qgş, hamkıshore v 
qpanarayan, 481A q4eş iz? NI R 163 22CVVN 88: 49C 120 20ALİ) 
57 64 IC 782 42 ML) So ıgə2 PC  z fafter remand 40 C 066), 
folloved in Raimyı v Dürga, 6 PR: ror8, VViryim v hivan, 205 PLR 
1013 191C osa, Chhingiv Ta, Gİ) 174) 1924 L 480 78 İC ir, 
Sukhbir v Mangetsar, 1927 A 262 

(3) Sonabaı v Dhanriy, 651 C zo (N ), see a/ğsc Mareyyı v Rama 
lakshmi, 44 M. 260 Gö TC rr 39 ML) 495 28 MLT 428 (192o) 
M VVN 7oS, ee afso Bhagıyant v Murarilil, rs CL 7 97, og z71C 427 

(2) Rayımbal “ Shanmug”, (1922) MVVN 4Sı 

(2) Parshottam vo Veniehand, 45. 754 23 Bon L.R 22? öl İC 492, 

(2) Ramkıshore v lan irayın, sec above 

(2) Bri) Ra) v Baxant, 1929 A sö 
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The person vvho sets up such a custom is to prove it, “zə) 

Some other similar ruleş held admonitory — There are 
some commentators vvho say that a man should not give avay 
his sön mn adoptıon vhen he is not in distress, and that he 
should not give in adoption his eldest son or one of tvvo sons, 
But these are considered to be merely directory and not 
İmperative, 

The Dattaka-Mimansa and still later commentarles say 
that a man should adopt his brother"s son if available for 
adoption, ın default of him he should adopt a ağzı”, ın his 
default a sasəzöxrodlağa, and ın default of an agnate relatıon he 
should take one belonging to a different go/rae or family. 
But this rule relating: to preference in selection has been held 


by the Prıvy Council to be merely recommendatory. (zz) 
Sub-Seec 11— PROHIBITED RELATION 

Prohibition of certian relations for adoptlon by “iviceeborn 
olasses —Nanda Pandıta and his follovvers maintain that certain relations 
such as a brother or an uncle, or the son of a daughter, ör of a sister, or 
of the mother”s sıster, or the like, should not be adopted by a tvyice-born 
person Na such rule is lard dövn in any earlier commentary Nanda 
Pandıta deduces the rule from tvvo texts o£ doubtful import, vvhich are not 
noticed by any €: mmentator of note, and üne of vrhich is said to be " text 
of Saunaka and the other of SaAkala, nerther of vhom is recognized as a 
İegislator, ind vyhose nümes are not found. in most of the commentures on 
positive lav, The texts are as follayys — 


(1) difcn frdarı zey fayl” ari 
"üvify mü vifeq vifiriz: qir meyin nr: i 


vrhich: means,—”“A d aughteris son and a sister”s son are made” sons by Süqzas 
among the three tribes: beginning vith the Brühmana, a sister”"s son İs not 
(mate) son somevrhere (or anyvrhere) "—Saunaka 

The second İine of this couplet is: nöt found in many copies This 
passage is found, in a book on ritual, the authorship: of vehich: is: attributed 
to Saunaka, but yhich on penisal vvould appear to be a mödern production 
1: does not profess to deal vyith lav, büt vihile dealing vuth: the: ritual 
of /4ta kar ma or the natal ceremony, it professes to deseribe the ritual of 
adoption, and the “böve passıge and some) others relating to  adop- 
iton are found after the description of the said ritual İn the course of 
describing the ritt il, it is süd) ifter the formal gift and acceptance have been 
completed, that the boy özcarıng 74e ve/lecison of a şon Hey should be 
adorned $ğze , and brought vithin the house vihere 20)a should be  performed 


(ən) Sukhbir ve: Mangelsar, 1927 A 22 
(s) VVooma Dayee o Gokoolanınd, 3C 587 si Aqo, 
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(4) ufiayreaqaıq x qülməramİfİ arı 
vaar fçeh sene, yev sferevləri 
qərarlar"? qerar, varisi 


qüfça" sufirarıq qarqara fqəm il vrsir:i 


yihich: means, —“ A sonless tyyice-born mn s24/7 or s2os/d adopt, a son ofa 
Sağında or also next to him a son of a Siçoz/a , and in defiult of the son 
of a Sagotra, sha// or should adopt: one born of 3 different ço/ra, except the 
daughter"s son, the sister"s son, ind the mothci”, sister"ə sön ”—Sak ida 

From vhat book of Sök ila"s these lines are: quoted by Nandi Pandita, 
or yrhether Sakala is the author of iny book, no one cin tell 

From the above couplets of Saun ika and Sakala nd the vvords “6ca? // 
the vefleif”on of a son” qualifying the boy, Nandi Panditii deduces the rüle that 
amongst the tiyice-born classes such a boy snould be: idopted, as could be 
begotten by the adopter on thc böy"s mother by ippomntm nt: to lt use issue 
in the Kehetriyi form, ind: ice ordinely hi orohibits the: adoption of the 
relations mentioned abovc 

Sutherland, the learned translator of the Dattaka-Mimansi ind the: Diittbaka- 
Chandrıka, formul ites the rules thus,— That-a tvvice bor man cannot adopta 
boy vvhen the ielatronship: betiycen the boy”s mother ind the adopter is such 
that there could h ive been no vilid marrrage  betiveen the  idopter and the 
boys mother, had she becn unmarrıed This, hövrcver, does not cörreetly 
represent Nandı Pandıta”s v ev , for, this rule  cnnot exclude the rel itions 
yyhom he his expressly exvcluded 

Dıscussion aB to there being any such binding rule —İf vhat Nında 
Pandıtı says be iccepted s inthoritative: ind imperative, then the uütməst 
that cin be sald is, that the relatrons to be övorded ) irc only those: enumerated 
by him. İf on the other hind, it be open to üs tö ex. iminc the text avitha 
vicv, to seve yihether theic ii iny binding: rule prohibiting the adoption of: iny 
relatıon, then the qucstton c innot büt be insyerid in the negütive, as has 
been done by the Full Bench of thc Allahabd fligh Court (ə) for the folloving 
reasons — 

(1) The abov- text of Saun"k: does nöt embody any command or 
in the language of the Mimin5) bit it is merely 3 statement of facts, or vhat 
İs called in Sanskrit a urn dama, yi As regirds the vrords: “ 2ea, inç f)e 
veflecion of a son”. forming an "dyective of the boy vho has already been 
formally given: and ccepted, they cin fairiy be taken to indicate only the 
effect of the ceremony already performed , but they cın by no means impiy 
the meanıng forced upon them by Nanda Pandıta, vyho has rather evolved it 
out of his innei consciousness, than from the n tural imnort of the vords 

(2) Then as to Sükaly”s text, it should be observed in the first place, that 
the obyect of the text ıs not to liy dovn viho sho ild or shöuld nöt be adopted, 
but to declare vvho should be adopted first, v”ho next, and vvho İast or in 
other vrords the order of preference in the m"tter of selecting the böy to be 


adopted İt says, you 92:77 or .464/4/ adopt from amongst the S ?ğcəzdaş , in 


Yi pəzvun Sıngh ve Bhagğıvan, 17 A 294 , See p 240 foot note (2) 


and Sak ila 


N ında 
P inditafs 
conclusions 


Sutherlan İ"s 
Marrnage 
theory 


Nanda 
Pandıita"s 
rule not 
ımperative 
because 


(1) Saunaka”s 
texts not a 
command, 


(2) Sak ila 
merely 
e numerates 
the order, 


Logical 
construc- 
tion 


Grammattea"l 
constructton, 


Same, 
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their default, from amongst the distint Saçof) as ör agnates , and ın default 
of agn"tes, from amongst those belonging: tola different şə/) a such as cognates, 
then follovs the exceptıon, “ except the daughter". son, the sisters son, and 
the mother”s sisters son” Nov, the questiqn arises, tö yyhat does the 
exceptuon relite 9: 1: üdmits of) tivo constructions, one of vhich is logical 
(sqfaerar) and the other gramm itie"l LİLODU 

If the text be construcd 799zc2//y or hiving: regürd to its true: intention, the 
rule may be put thus —” İf ii sağırzd bas av ülable for adoption you s/427 or 
göould not adopt a distant sgço/24 or agnnite , ind if an agnate is: avsilable for 
adoption you y2a/) or: s2on/d not: adopt one belonging: ton different go/ra ör 
family, execpt the d aughtci”s son, the: sister”ə sön, or the mother"s sister"s 
son” that is (0 ciy, the danghter”, son, the sisteris son, ind the: mather"s 
sister"s son, though belonging ton different çoöra,, may be idopted: althongh 
there may bc in aüniite av ülible for adoption: tbus, the exception relates to 
the o, der vehic h is the sübycet of the rulo And this construction is: cönsistent 
yith vhat: is lüd dövn by all the sages dezling vith positive lav For, they 
recognize the tvvelve kinds of sons,, therefore . d aüghter"s son may) according 
to them, be the son of the m iternəl griindf ither, as: vz? 2/d324//a or appointed 
daughter". son, or as Zirlva or m. üden daughters son Hence there is no 
reason yihy the same danghter"8 son ce innot be his: material: grandf ithers son 
as Datta) a or given son khercfort, consistently: vith: vhat: is necessarily 
İmplied by these veell-knovn İc gislstors, Sak ila ce innot: be tiken to prohibit 
the adoptron of“ the dauxghter"s son.” yvho has been declared to be most 
eligible asla sübsidtary son inder the nimə of: Pər?/d 2 9//6: declired to be 
equ il to the fa, asa or real İlegitimate son, ind. consequentiy, of “the sister”s 
son and the mother ls saistci”ə son” 

Next, if the text be constined ,?gərzəzafıc (İy, tncn the: exception is to be 
connccted vith (he verb: “ iza/A or 92ouZf: alopt,” ind the text müst be put 
thus “İn def lt of in ignote, he s2əT7 or: s2ox/£ adopt one belonging tola 
different: gozza: exc ept (or büt not) the daughter”s son, the sister"s son, and the 
mother"s sıster", san”-—iherc fore the prohibitory propositton or sentence must 
granınadıca/ly be formed ayith the verb:” 2477 or s2gekf adopt " as used in 
the text, and must stind thus,—“Büt- he: s2a// or: s2oxld not adopt the 
daughter"s son, the sister"s sön, and the mother"s sister”s son” 

It should, hovrevcr, be börne in mind mn this connection, that the Privy 
Council have dezlared the rule  propounded by Sakala relating to the order 
of preference, to be directory only (2) Therefore, although the veord qaya 
in Sakala”s text may, having reg:ird to its form, men: either s24a// o”, s4ox/d 
idopt/” it müst: növ be tiken to mcin: “ş/ox/£ adopt” consequently, 
the vety səmc ord qaq ör “)2ot2d adopt” bermg- grammitıcally 
connected vith the exception, the prohibitory sentence müst mean, “But he 
söould not adopt the daughter"s son, the sister”s son, and the mother "s sister"s 
son”—that is to say, the exception ilso müst be a precept of moral obligatıon, 
İlke the rule: In this connec tion the folloving Sanskrit: rüle of: construction 


(2) VVooma Dayee v Gokoolanınd, 3 C s87 şI.A 4o 
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should be borne in mind, namely xasafuq YTET, gidi “uiq or“ 
vrord once pronounced can convey only one mcaning:” hence, although the 
vrord vreyyey may men eitther “ s29/7 adopt” or: “ s4ev)d  adopt”, it: being 


authoritatively settled by the decision of the: Privy Council that it means 
“ s2ouda adopt” in conncetton vith the rüle, it cinnot büt beor the same mcan- 
ing yvyhen grammitic ilİy cönnected avith the exception 

Thıs interpretation ippenrs to be unexceptionable and. ünüse ilabilc frcm 
a Sanskritist"e as vell as: a İayyyer"s port of viov: its correctness, hövvever, 
depends upon the viev adopted by the Privy Council, of the rulc: relatii x to 
the order Of preference for adoption And) the vtev tioken by the Tudicisl 
Committee appcare to be suüpported by the Yiminsı Those iyho feel 
currosity to study the suübyect suth details, are reh ired to Tumini?s Miminsl 
yyith: Savara-evym?s Bhishyq, (2) and: “peeiiiliy to faferefey ma TFayan varır 
or “the topic of recommend.ations in thi: form of imper itive: rules: (2) İn: this 
topic is: disciissed the: qnestion, avhether pre ccpts like tle: folloving: are 
mmper itivc or only recommie nd atorv, nömely, xrTü Eli srafer, S, or “A 
saenifikinl post is mad of (the x ood əf) the Udumyari tic, Re" ind the 
conclusron arrved: at is, that it is mercly rc ommü nd toy, əni üf iht rcason 
assigned being fay gala cq cqaaraar: “the impreb iihity of the prees pt being 
imper itive, and the prob ibility ç f its bcinç n rccemmend itton "A, sacrifici 1) 
post 1s but a meins to in end, it: 3 nc cessüry for tying the animal to be 
vacrıFced iy strcng vood x ould bc süfficient: for tfe: purposc,  therefore 
the ibove precept is, interpreted to be-a recommi nd ation only Similarly, 
an adoptcd son, is onİy i mc -ins to on end, ind the direction that: x Drother”ə 
son if av ulable should” be idopted, in hs defqult a ağcə? ry and 80 0n—is, 
for simili rre isons, merely recoommend itor,, hc tiuth: is, that there are 
various re3son) for tönsidering. i rüle to be ret ommtnd itory only eb kik: or 


yasnfaqır,) and not imperative fafay or əl əmu )—“ryafamş ora 
precept vvith the reason for ıt,” betng only önc of the testə for: diserimi 
natıng it as directory and it is impossible for in nb sed ind: ünpreyudiced 
mind thut is versed in Sanskrit lav, £o find Fault yith the: rational: vicvi taken 
by the Privy Council, of the rile relating to the order of prefcrence for idop 
ton, and vvith its: corollary that the excc ption to it is, of the saime character 
vrith: the rule, having: regurd” to the lingi eige of the text, and to the rules of 
construction 

(9) İt is conceded that the idoption of the daushtees and the sister s son is 
valıd amongst the sudəyas (s) From. this it mav, according: to Sanskrit rules 
of construction, be, very farrily inferrid that such idoption imonrst: the tyvice- 
born elasseə is only censured” and not: ibsolutely interdic ted: Büt the Boömbay 
High Court, relying on. n hasty cönclüsron (ome to by Sir Raymond VVest, un 
emincnt Tüdge and Sinskritist, gets rid: of that circumstance by observing 


(2) Ch 1, Pad: or Section ə, and Ch Xİ 

(r) Ch r, 2, T9 et seq 

(s) (Sayın Z”hatrıs of U P follovv this) Makham ə Kanhaiya, 86 İC 3os 
92 A, 688, 


P C ön 


same, 


(3) Sueh 
adoptton 
valıd 
amongst 
Sudras, 


VVho are 
təvice-born 
and vyho 
are Sudra4 
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that “the Hindu Lav regarded the: sudzas as: slaves, and. their: marri"ges 48 
İitilk better than: concubin age” (6) VVitb: great: deference to Sir Raymond, 
it müət be süd that the above proposition is: entirely erroneous, for, the 
Smrıitis or Codes: of Hindu İavv did not regard the su f7/as as sləves, and their 
marrtagcs "s concubinage 

Aceerding: tə the ömritis, every man is by birth a se7ra , at is by learning 
the s acred hterature, that amin becomcs tyice born The privilege of study- 
ig the saicred literature ix, no döubt, denied to the sod?as 3 vvell as to the 
femalc. of the so-called buice born dlasscs Büt the staftis of beg: /6xz/e-8orn 
depends on the x qursition of knov İcdge of the sacrcd: hterature Manu (4) 
rd üns (hat) fayicc-born min shill abide yüth the preceptor, and study the 
the Ved aş for thirty-six ycarə ora hllf org quarter of: that: penod, or: üntil 
knovledge of ihe sime is icq ired: The: consequence of omitting to do the 
ə me İs thus declared by Minn (z) 


üişəndlan fe aq qoya qad xd 
vu əftaq qin ea sry qaşiq unlu li vq ç, (681 


yyhich. me ins,” That: tavrce born mün, ho vithout: studving: (hc Ved is, 
ipplice: diligent: attention to anything: else, soon fall even: vyhen İlving, 
togetther vrith hiş desecndənts, to the condition of yisiza ” Hence the mülcs 
of the tvice börn c1asses, vo: have: no knovvledge of the s icred Hterature, 
arc Hike their fem iles, in the sume categoty as ssd?ar, ?e, they rem un such 
as they are by birth: hc miüğority of thc so called tiyice born classcs have 
ac cordingly becomc long: since: reditced to the: position of vzefizəs by resson of 
neglectıng the study of th: Ved is from gener itron to generition İt: follovs, 
thercfore, that iccording: to (he Smritis, the: sef a İav should be applic ible to 
them vho are tuicc born by couttesy only, and hold the position of isa, ayı Our 
Courts of: Tustice ire: called upon, therefore, to enquirt, in every “neh c ise, 
vrhether the so-ca"led tiyice-bomn htügünts: are: really so, before ipplying: to 
them a rule different from that applıcable to the su İyar , andın ninety-nine 
cases out of a hündied, it vill br found that the parties, though: tivice-born by 
courtesy, arc Teafiy 14924) by qır dification There are, no doubt, some modern 
fabrications called Za: Zeerdnas, and. cöncocted for the purpose of avolding 
the forcgomg evil conseqüenec propounded by the Smritis, —vihieh siy that 
the study of the Vedas for 3 long time is) i praclice avhich is to be escheveed 
in the Kali ige(m) and accordingiy a farce of thc Vedic study for day or tvvo, 
İs nov: made ven the 4Zaxayana ceremony is nöminiilly performed, and 
fittingiy callc di investiture: vəvith the sacred. cord, though at really ment com 
mencement of the study of th Ved is, the hteral import berng: £e/2unş (a boy 
ind hinding: him over) /6 ta te icher of the Vedi literature) But these 
spurious bookx forged and thrust into prominence by the Pandıits of the: Maho- 
mednn period for the benefit of the unlesrned members of their class, cannot 


5451“ 


(8 Gopal ) Hunmint, ş Bəz? (259) 
(u) Ch İİİ, versel 

s) Ch İL 168 

Və) See gafö, p io 
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be regurded as any authority by a Bittish Coöürt of hustice The u7d)ra5 and 
spectally the (/2a-/7z/ dnaş are no aüthority in hi İhce Coürts of yustice are 
to be gurded by the Smritis .nd the ancient cüstoms only, as is declared by 
Yayn"valkya ( n, s) vhile defining. ni cazəs of acfion, thus — 


“renraTcarüqa srüsumifaa, geli 
xTazu”a “q rq qlxqrc va İv qıl TqaTET, çəx) 


v/hich mesns,—”İf a person vrronged by other" in a viy cöntrary to the 
Smnitis. or the customs, complains to the king, that is. a topic of: İltigation ( or 
cause of actıon)” Ölür Cotrts of Tustice, if rigbtiy "advised, vill not İisten to 
an unreal distinction, althotugh the degenerate Brahm?nns by courtesy might 
be loudest in adv incing: their pretension to a false ind artificial superiority 
A perusal of the Smritis vill convince the reader that the Si77a: 33 such: Sudraş and 
vere not regarded as slaves Any person vihether 22 a2//də a or Süfra might slaves 
be a slave in the recognized mödes such as €ptüre in var, or sule by the compared 
father (:)  VVhile desling: vrith hc müdcs of: acqurring: subsistence by the 
different elisses, Manti says, that a 54? a is to sibsist by serving the: tvvice- 
born claisses, or by the prctice of mech inrcal irt, Büt is this service the 
same thing s slavery ? Not i vörd to that eflect can bc ionnd in the Smritis, 
though no doubt (he holders of service are comp ired to dögə, to vh itever caste 
they may belong Tüherc is hovever, a passagc in the öraörrza Purana, vrhich 
depicts the 54.” as sübsisting by service, is sl ivçs, and that is the only slender 
basis on vhith is founded the conclusion thit the Hindu lav regards the 
Si baş as süves Büt that p issige does not: ipply t all to the Südzar praetis 
ing the mechanic il rt. Besides, slivery has been "bolished” vithin İrving 
memory, although the importatron of slives into British İndia, and the recogni- 
tion öf sl ivery by Gavernment official,, vere prohibited by esrler Enactments 
slavery vas abolished in 1820 AD by the Indian Penal Code Therefore if the 
position of Sodzar had been th:it of sl ives under the Hindu lav, that state of 
things vvould have continued döyrn to the abolition of slavery , but has any one 
ever henrd that the general body of the Su 27 as or any section ,of them vas Z2exz 
emancipated ? The Brntish Gövernment hs undoubtedly emancıpated ihe people 
from moral thr ildom But no purticular caste of Hindus yas under: physical 
thraldom at the time sİavery vas abolished, though there yrere certarmiy some 
Hnidu slaves vihose cste is nknovn, that vere liberated by legislation 
The Hındu legisiators vere inxtots tö provide every man vith. a source of Illegitimate 
maıntennnce , ace ordingly they ord uncd that the illegitimiite sön of. a, tiyice-  S0n of Sudra 
born mnn by a Sir? ravomin not mürrted by him is entitled to müintenance from 
his estatc ind ax reyords 54: 7)a they provide that. an illegitimate son may, by the 
(Şu 7ra fatherə chotrce, get in equial shire vith:i resl l,gitimite son of his, and 
that ifter his de ith, he is to get a half share in comparison vith vhat: is obtarned 
by his legitim ite brother- , and that in def tult of legitimate heirə döv to the 
daughter"s son, he miy get the vvhole property Nov it should be observed 
that Su /7/a3 vvere all poor men at the time ven the: iböve rirle vas: lard 
dov” the only property they might İcave behind them: vould. be a dvell- 


(x) Manu vit, 415 
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ng house, and if he practised any mechanic il art, ilso the tools of such 
art Consequently 3 3 7.aiş illegitimate son by, getting even: his: vihole 
property, obtaıned codsider ibiy less than a Brihmuna”, illegitimate son vyho 
yas entitled to m.untenince İt re difcult to apprecrate the process of 
reasonıng by vhich, from the  ibove prövisions for the benefit of a Sud?ais 
illegitimate son, any inference cin be dravin that the mürri iges of 6793 
are İicensed concubinage Yet that is the only gröund upon vvhich that 
remark of Sir Raymond”. is founded there is nothing else in: Hindu: lav, 
vyihich: can even remotely lend any support to such n disparagıng: vievv as 
that If ave turn onur: attcntion from, the Hay books to the actul usaga 
amöngst the Hındus, vee do not find anythıng peculinr to the 5u /7ras, that 
may şustify that contemptuous conclusion On the: contrary, having regörd 
to the actual practice, the disp ir iging rem irk might be applied to marriages 
among the Narr Brihminas in the Decc in, and also imong:a cett un section 
of Beng ili Brülim inas by coürtcey, vvho used to, p.iss through the ceremony 
of marriage vvith scores of vvömcn, sömetimes  exc eeding: a hundred, though 
they vvere too poor to provide even one of them vvith: maintenince and 
residence 

Sudra”s Besides, it is difficult to ünderətiind the Togicil: sequcnce befavecn: the 


m"rruge 


and adop- 
tron if admıtted to be correct) of the Hindu lay reg irding: Sief,a müarrruges as 


adoption by 5udzas of their daughters ind. sister"s sons, ind the fact (cven 


concubinage 1f the Hindu luv hid provided no prohibited: degrees for 
mərrrage amongst the $ 7 ar, and had allovcd them to marry their daughter- 
ind sisters, then ind then only corildl the: distinction hive been: acconnted 
for in the müanner: ittempted to be done bor, in the: prüricnt: imagin3tion 
of Nindi Pindita ind the İlkc, the idopted: son is to be capiable of being 
begotten by the adopter on thc son”, natural: möther, by appomtmeht to 
raıse issue, nicrely for the purpose of yüstifying the: prohibitron propounded 
by him, for the fir-t time 


Fıciion əf For, evcn ccording: to him, the: ction of adoption, is: not, that the boy 

adoption iə begotten by the: idopter on: the böy”. natural: mother: Because if that 
had bcen so, the hoy onght to have ret ined his rel itonship: to his: natural 
mother ind her relittionu On the contrary it is, iimitted on all hinds, that 
the real fiction of adoption is, that the böy is begotten by thc idopter on 
his: ovn vife, and it: is, on that footing that the  adopted: son”s right: of 
inheritance from the: idoptive mother: and) her rel itions has been recognızed, 
and thit from his nitural mother: ind her relations, denred to him. İn per 
forming the Plrvinn Sraddha he is to offer Pzəedaş or oblations to hİs 
adoptive mothcr”s sires, nöt to those of his natural: mother 07) So the pro- 
hibition is ütterly incosistent xath this theorv of idoptton, növr universally 
accepted 


(4) Yama”. (4) Hhere is:2 text of Yamı, vvhich appeiro to support: the adop tion 
texts seem to DÖy a tvrice-born person, of his daughter"s son — 
approve of ——— 00.00. 
adeptton of 
daughter”s 

(y)) Dattaka-Miminsi, Sanskrit vi, şö 
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efv meq v eimfefiryd) q fçi 
xüütaraax aq feTeftaq rq vosrə, qiq, il 

vrhieh means,—”The Homa or the like ceremony is not (necessory) in the 
case (of adoption) of: the daughter"s or the brother" son, by the verbal 
göft (and acceptance) alone, that is accomplished: this is deciared by the Lord 
Yama "— This text vvos reled on by some S istris of Bömbiy in 1827A D,, vho 
yvere consulted in the case of Huebut Rao (s) İt is not to be found cited in 
any commentary of note , but Pandit Bharat Chandra Siromnni used to repeat 
it to his puçils, and it is also cited in some ünimportant syvorks on adoption (a) 
" his text, höveever, is not found in the Code of Yamn, such as is növ extant 
and published , it does not contaın a single passage on positive lav, nör do 
the published Code of Vrihaspati: and Katyay ına, although nümercus texts 
from them are cited by commentator ön pösitive Ta, nöne of vhich: are 
found ın the published editione Another text of Yımn, cited in the 
Dayabhıga,/2) ris the subyect for: considi ration by a: Tull Bench of the 
Calcutta High Court(e) and the: learned yüdges vere inxious to see the 
context for the purpose of ascertaming the true mening of that text, (4) 
and the anthor of this treatise vas: consulted and asykcd by an eminent 
hüdge of that Beneh to procure the Code of Yum: Hhe author sav Pandıt 
Bharat Chandra Sıromini on the subyect, but he sad that the complete 
Code of Yama contarnıng the chapter on positive İav he had never seen, 
and could not be found anyvhere, so far as he vs ayvare Hence the 
above text cannot be supposed to be spurtous, simpiİy. bec nise it: is: not 
found in the published incomplete Code of Yamı, it seems to hive been 
traditionally knovn in the Sanskrit İav sehools, yyhen once finds it cited hy 
the Bombay S stris and 3 Bengili Pandit 

Nor cin it be cont nded thit this text of Yuma shonld be constrted to The text can 
refer to the 3:7 is only, und. not to the: tavicc born class Bee use, in not be con 


construrmng passages of Vay, öne müst tike info consideration the: religionus tended to 
ppİy to 


disability of the Sadəas under the Codes, to vhom the privilege of per çlıdras only 


forming: sacrifices vras denied: see, Varmıni?s Mimiünsl(e) under the topic of 
incompeteney of: Sitİzas tö ( erform. sacrifices or İTİ) res safraTofı- 
ərcayq 1 This vtevy is entertamned even nov, vrith this ditference only, that 
certaın modern vvriters say that the 270)sa and the like ceremony may be 
performed by the Su ras, vicariously through the Brlhimana pnests But 
the Calcutta High Cöurt and the Privy Council have held that this modern 
vrevr, hovvever beneftct il and profitable it might be to the Brihmancal class 
subsısting by priest eraft, is not binding on the Su 7/as, vvho may, therefore, 
valıdly adopt a son vvithout: performing the: /7ozzz ceremony ( /) 


(s) z Borrodnule, 7s, (8) 

(a) The Pandıtis compilation, called Dattaka-Siromanı, pp: 45, 92, 244 
and 246 

(5) Ch XI, Sec q, par 37 

(o Puqkrsore v Gobiınd, 1 C 27 

(a) ı C oz, 38 

(e) Taımını”s Mimlins), 6, 1, 2: et seq 

(f ) Beharı Lal e İndur, 2: VV R, ə8ş, affirmed by Privy Council , İndro- 
möni z Beharı Lal, s C 7zo,, Asıta v Nirode, zo C VV.N gör 3s 1: C 127 
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(s) Nanda Pandıta vvas neither a lavyer nör a yudge, büt merely a 
Sansiritist and teacher of the  sacred hterature, and the above prohibition 
may he fairly taken to be intended by him as directory only, and a rule of 
the Lav of Honaur Nor does he say that an adoption made in cöntraven- 
tion of that prohibition is invaltd, as he has done in respect of another rule 
see hıs Dattaka Mim)ns? v, 50 

Dıscussion academical —This discussion as to authority 


of Dattaka-Mimünsi is: no longer of) p actical import tance to 
lavvyers , since the Pudicial Committee has held that as 
Nanda Pandırta”s vtevv has been adopted and acted upon by 
all the High Courts for So or g) years, it is inçompetent 
to a Court of ustice to trcat the qucstion növ as an open 
one (s) The Tudicial Committee has said that “the 2a/77942- 
ATim ind is undoubtediy a high: authority on the lav, of 
Hındu adoption and is trcatoed  vvith: respect "(72 

Nanda Pandita”s rule as taken by Courts.—The prohi- 
bition is not follaved m) the 222242 , (ə) nör m /Zadras 
vvhere the adoptıon of the daughter”s and the sistei”. sons has 
been declared valıd by custo n amongst the Braihmanas, (7) 
but the adoptıon of the son of the daughter of an  agnate 
relatıve has been held invalıd (2) 

Nor dıd the prohibition obtaiın in 3o)22ay before 1829. A D., 
vrhen, hovvever, the adoptron by a Biahmana, of: his: daugh- 
tol sön vas: dacla q4: invalıd., (7) büt not the: adoption of 
the father”s first consin, (2) nor of a half: brothei,, (2) nor: of 
fathe”s  sistc”s son (o) The prohibition iə not: respected by 
persons adoptıng in the Kritrima form n Mithila, 

In the /Vo, 22-IVest Pəovinces the adoption by a Bohia 
Brahmana, of hı: sister"s son has been held valıd according to 


(ə) Bhagvan v Bhagvan, 261:A , rsş, 166 2A qarə 

(3) Puttu Lal v Parbatı, a? A 3so0, 377 19 CVVN B84ı 

(9) See Lala Rup ev Gopal, 13 C VVN gö roCL) 58 9 ML) s48, 
Shona v Nanak, 91C 45 4 PVVR Tı, sez 2 244 /2o" nofe (2) 

(4)9M 44 , Sri Vadrevu və Ryilr 43 M 8/76 , in this cönnection see 
Kanhat v Bu, 40 A 457 451 A 118 22CVVN giq 35 MİT İ 460 16 
AL ) 82:s 28CL) 34 s Pat LVV ə94 4? İC 207 zo Bom LL R 1e49, 
set 5 244 /oot note (1) 

(2) Minikshr v Ramanıda, :r M 40 

(4) Gopal v Hanm int, 3B 272 

(əə) Mallappa v Gangavn, 43 B 2o9 491C şiz ər BoömL.R. 7 

(ə) Gayanın v Kashinath, 20 B 4ro 281C 978 r? Bom LOR 272, svez 
a/so Bisveanath v K alicharan, 27 CLİ rro, rəs 461C 246 in vhich: adop- 
tion of daughter”s diughter”s son is held v lid 

(ə Ram Krishna ə Chimanyı, 2: İC 34 iş Böm LR. 824 
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custom (2) and in the Full Bench case of ÖZayıcan Söng, 
(?) it has been held by the Chief yustice Sir Vohn Edge and the 
mafority of the yudges of the Allahabad High Court tuat 
Nanda Pandita/s rule ought not to be enforced, and that the 
adoption of the daughter"s son and the like is valıd amongst 
the regenerate classes. But thıs decision of the mağority has 
been overruled by the Pudicial Committee, as has already bcen 
noticed, accordıng to the maxım-—Co?/zə//)ri$ error facit güs, 
(?) But the same High Court has held that adoption of: sister”- 
son is invalıd, (5) 

İn Beyxyral there is no recent reported case on the point, 
but there vvere several early decisions:m: conflict vith: cach 
other, Here a person daughtet”. and sister"s son bemg 
entitled to inherit hıs property even vvhen he dies yomnt  vith 
his co-heirs, in preference to near agnates, the questton vvould 
not arise in many cases, ın vhich the  daughter”5 and the 
sister"s son as such vvould suececd, even if their adoption be 
invalid,-—and this accounts for the paucıty of cases, Ina 
case vvhich came up to the Calcutta High Court in second 
appeal, but ended ın a compromise, a Brahmana had adopted 
hıs sister”s son and died leavıng him and a, vidov and alsola 
VVill, and then the adopted son dicd during the vidov”s İlfe- 
time İcavıng sons, and thence arose the İltigation betvveen 
the reversıoner and the sısteris sono son 

The exıstence of usages to the conttary, proves that 
therc vvas no restriction such as is propounded by Nanda 
Pandıta If the vvorks of Nanda Pandita and his follovers 
be throvrn out of consideratton, there s: nothing: else that 
may suggest to a student of Hindu Lav the existence of any 
such restriction, 

Conclusion as to prohibited relations for adoption — 
It should be observed that Nanda Pandıta expressiy prohibits 
a brother, an uncle, and a daughter”s, a sister”s, and a mother” 
sister”s sons, of vyhom the last three onİy are to be excluded, 
accotding to the texts of Sikala and Saunaka , and Sutherland 


(2) Chain v Parbatı, r3 A s3 

(q) Bhagıvan v Bhagvan, 17 A 294. 
(r) See foot note (r) p 240 

(s) Raghunath ə Kishen, 281C 84 
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lays dovm the rule that a boy vyhose mother is prohibited for 
marrlage to a man by reason of relationshıp, cannot be 
adopted by him. İt is very difficult to say vhat is the effect 
of the fudicial Committee”s decision in 22ayzaa Sö/g”s case, 
on this rule, since the: razzo  qecidendi: of their Lordships” 
decision in that case may be contended to be applıcable even 
to this evıde rule enunctated by the İearned translator, 
although it: is not: legitimately deducible from vhat Nanda 
Pandıta says on the subyect Because, right or vvrong, 
Sutherland”s rule has bcen reiterated by most text-vriters on 
Hındu Lavv as vvell as by the ludges of the highest: tribunals 
in many cases, though it appears that therc is onİy one single 
case ın vyhich an adoption has been pronounced mvalıd by 
the application of this: rüle  propounded by the İcarned 
translator, (2) 

"The Icarned Vudges appear to have reyected Sutherlands 
rule by refusıng to accept the glosses addıng to the Smritis of 
Sakala and Saunaka—agrecably to the observatıon of the 
Tudicial: Committee: in the case of S?z 2a/zsz v, Sri Balust, 
namely, that although—“Theır Lordships cannot concür vith 
Knox )/, ın sayıng that their: (of Dattaka-MimönsA and 
Dattaka-Chandrık3) authority is open to examınatıon, explana- 
tion, eriticism,  adoption, or reyection: like any: sctentific 
trcatiscs on European qürisprudence,”—yet, —“So far as sayıng 
that caution is required in accepting: their glosses vyhere they 
devzafe front or adh fo the Smritis, their: Lördships are 
prepared to concur vith thc İcarned ludge.” (7) 

The Vudicial: Committee has subsequcntiy lard: dövvn 
“that Nanda Pandıta in the “Dattaka-Mimansa” extended 
tc adoption by females the rule of Hindu lav that no one 
can be adopted as a son vvhose mother the adopter could not 
have İegally married, an extension by Nanda Pandıta avhich 
is nöt based upon the authotrity. of any of the S)z?z/zs or 
İnstıtutes of sages ” (7) 


(2) Mın ikshi v Ramınında, rı M 49,(F B) 

(66) 20 1A 113, 132 22 M 398 4 C VV N 427 

(v) Puttu s Parbatı, 37A 399, 307 19 CO VV N 84: 22C LL ) 100 42 
PA rss 1? A LT zər 29 M L ) öş izBom LOR s40 291C 6? 
fut see, Krishna v Ra), rg29 O 469 
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“ 


The vtev of the Allahabad High Court has: already been 
stated, (ev) 

İn Bengal, as has already been stated (r) therc arc no 
recent decısions on the qucstton of” prohibited telationship for 
adoption, The Patna High Cout, m -a case m) vhich the 
parties arc göverned by the Bengal Sehool, has held that 
adoption of step-brother is invalıid (7) 

But the Bombay Hıgh Corrt have, on a teviev of: all the 
Cases bcarıng on this subiccet, comc to the conclusion that the 
rule that—"a man cannot adopt a böy vhose mother he 
could not have legally marricd”—is cönfined to a zy 22e? s 
son, a szsfey”s son, and the ?əz0/2e)”s: sisfey”i son, xvvho arc 
specifically menttoned in the text of Sakala (2) But the adop- 
tion of a sisters son is valıd amöng: the Sudras (a) and 
hence, among the Leva Datidars of Güyrat vh) arc Sudras (2) 
The Vz vala Samöandlın rules: confined to the three 
Caseə, namely, of daughter”3, sisters, and mother”, sisters 
sons and hence the adoption of a, vifess brother: is 
valid among Brahmins governed by the Bombay school m 
the absence of any custom to the contrary, (z) İn Bombay 
the adoption of daughter s husband is valıd, (/?, 

İn a İlater case the Bombay High: Coürt (2) ha, held 
that a vvidov) can adopt her hüusband”. brother: İt s cürious 
hov the most clementary principle of: the: lav on: adoption 
vas not dravn to their Lordships notice, The adoption by 
a vidov is not for her: benefit bitt for her husband and a böy 
adopted by the vvidovi is, to be deemed the son of he, deccas- 
ed husband, So the result of the decision rs that abr other 


(00) Sufra 2 241 

(c) era 241 

in Rayendra ? Gopal, ? P ə4s tozo P şi se P C in toP i8p 

a) Rim v Göpal, 32 B: 619, see iso Yamaava v Laxman, 30 B: şg3.h 15 
IC i8o iq Böm LER. 43, VValbar o, Hecib ir, 34 B:49r, in C P— 
Pralhad v Mahadeo, 2r 1 C 266 9N L.R go, adoptton of sister"s son 
among Desbastha Brahmins—Bhau v Hari, 25 Bom L.R. 4ir, Subrao z 
Radha, sz B 497 1928 B 29: 

(a) Subras v Radha, sə B 497 1928 B ays 

(9) Kahan Das v Tivan, 2ş Bom 1, R sro 

(0 Prahlad v Mahadeo, 9 N L R rao zil C 266 

(4) Sıtabaı v Parvatıbat, 47 B 3$ 24 Bom LR 748 

(e) Shrrpad v Vithal, qg B:6rş az Böm L.R, 674: 89 İC, 1g?:t lgös B, 
999. 
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can adopt another brother as his son, a fetion most revolting 
to thc sentiments: perhaps of all: natıonalıty, The adoption 
of a brother is the first thing: prohibited by Nanda Pandıta, (7) 
The Lordships have relted on a: decision of the: Privy 
Council and another decision of the: Allahabad High: Court 
vyhich have no beatıng on the adoption of a brother, The 

Bombay Hıgh Court, hovveever, prohibits the adoption of 
mödhev”s sister”s son, (g) but the same High Court allovs the 
adoptton of ?/zoZ/e?”, son 

The adoption of daughtets son and. siste78: son is valid 
by custom among the Mahdrashtra Brahmıns of Nagpur. (2) 

Among the Brihmıns of the Andhra portıon of the Madras 
Presidencey it is as: in the southetn districts, (2) The: adoption 
of brother”s daughter s son is valıd by custom (7) 

The Patna High Court also has held that among the 
regenerate classes, the adoption of a daughter s, sisters or 
mothevs sısters son is mvalid (2) 

İn the Punyab ıt has been held that adoption of: daughter s 
son is invalıd,() but it is: permissible among the Kashmiri 
Brahmans, (?/2) and among the Khatrıs of the təvn of 
Amrıtsar, (4) The adoption of a daughtet”s son: cannot be 
taken ın the azz/242a and: hence relationship: does not, İlke 
ğritima form, extend beyond the personal relationship of the 
pat ticə to the adoption (o) 

An adoption of a sistes son is valid among: the Sudras of 
the Punyab This applıcs to the lats also (22) Among the Sazsi 


Tats of the Guüyranvala Tashil, a person may adopt his daugter s 


(/) Se” $ 332 

(g) Ranıchandra v Gopal 32 B Gtg ro Bom L R g48 

(2) Togeshir v Pandurang ? N L 7 83 781 C 840 1024N 73 

(:) Visyyasındara v Somasundara 43 M 876 so1 C. og 

(2) Soocratha v Kanoka 43 M 827 12L, V 245 s91C ş85 

(£) Ishvari v Rai Ha, 6 P 06 1927 PP 148 

(0) Baldes v, Ram, 13 L 126, Gopi v, Malan, 48 IC 373 
Parmanand v Shiy, 2L 69 ş9l1C , 256 zi PLER, igit 
Tansukh v Som, 1,30 L 391 

(m) Vkbal v Rayendra ər OC ə76 481:C 76? ş OL İ.zot 

ə xtela çoğun 3 L 302 FB L U 
(93, Bu) , Snanbo, 113 P L.R 1908, $ P ” R. də " Kius, gap L 

(6) Hira v, Shibu 6) Li 1442. 


106 P R, 1918, 
ıs PVVR gor, 
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son, onİy if the person adopted is a collatcral or is of the 
same Göz as the adopter 2?) 
Sub-Sec 411—0ASTE OF THE BOY 

The adoption of a boy belonging to a caste different: from 
that of the adopter is not forbidden by the Smritis There is, 
hovvever, a passage m the alleged vvork of Saunaka, already 
referred to, recommendıng adoption vvithin: the caste , and 
provıding that an adopted son belonging to a different: castc is 
entitled to food and raiment only and not to a sharc of the 
property, as hc cannot serve thc spiritual purpose, The caste 
exclusiyeness has become so rigid növ, that an adoption of a 
scn knovvn to belong to a different caste, is impossible at the 
p esent day, (7) But it is held that a 7 adopter: belong- 
ing to onc sub-division, can validiy adopt a böy belonging: to 
another sub-divısion of the same caste (s) 

İn an unreported case from Sylhet the Calcutta High Court 
upheld an adoption ofa Kayastha boy by a man of the Shahoo 
castc, by rcason of there bemg thc usagc of intermarriage 
betveen these castes. 

Bub-Sec iv—AGE AND INITIATORY CEREMONİES 

Smritis do not limit. — Neither mn the Smiitis nör in the 
commentarıes on gencral İlavv is therc any restriction cither as 
to thc age of, or as to the performance of any initiatory 
ceremony upon a person, vhich İmits his capacıty for bemng 
adopted, 

Nanda Pandita —But Nanda Pandıta ecıtes a passage of 
the Kalıka-Purana, a modern production called Upa-Purana, 
layıng dovn tüat a boy vho has completed the fifth year, or 
one upon vvhom the tonsure has been performed, though he 
may be vvthin the fifth year, cannot be adopted. Nanda 
Pandıta, hovvever, construes the passages to mcan that a boy 
yihose age exceed: five ycars cannot be adopted, and that one 
vithin that age may be adopted though the tonsurce has becn 
performed upon him, but ın that case the addıtıonal sacrifice 
of Puttreshtı must be performed 


(,) Labha ə Raman, 9 L.1 

(7) See Narain v Shiam əş İC, 45 ::17 OC 185 

(s) Girish v Mahomed 25 C VV..N. 634 , Shib v Ram 46 A. 6? 22 ALL, 
6go : 1925 A. zə, 
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The above lİimitatıon is another innovation introduced for 
the first time by Nanda Pandıta, uselessİy fettering the 
freedom of actıon of persons in a matter vhieh is, as it ought 
to be, left by the Smrıtis to their diseretion 

Dattaka-Chandrıka —ln the Dattaka-Chandrıka, the 
passage cited from the Kalıka-Purana is declared spurous , 
but a nevv rcstrıction is lad dövrn to the effect that the agc 
should not excced the primary period for the ceremony of 
investiturc vvith the: sacred thicad, evhich: is the cighth: year 
for Brahmans, the eleventh fo: Kshattiyas and the tivelfth for 
Varsyas , and that a Sudra may be adopted if ünmarricd İn 
casc of adoption of an adült his assent should be taken (7) 

But it 1: vvorthy of remark, that for the purpose of affilra- 
tion an infant of tender age, vvhose mind and affectton are yet 
unformed ıs preferable, There should also be such a difference 
m the age of (he boy and the adoptive parents, that the 
former may İlook like the son of the İatter But all this 
should be left to the discietion of the persons concerned , no 
igid rüle is desirable, 

Case lavv —The Court:, hovvevci, are disposed to iclect 
thesc rules, but at the same time they appcar to lay dövn 
that a tuvvice-born böy may be adopted if the ceremony of the 
invcətiturc vvith the: sacred thrcad has not actualİiy been 
performed upon him, and a Sudra, before his: marriage, (2) 

The pcı formance of the Cğaxayana cevcmony, of the boy 
is. an absolute bar to the adoption mn the: 5ezraz es school, (7/) 

The adoption after investiture of sacied thread among 
Kashmırı Brahınıns domiciled mn the “Pz.4266 s, hovvever, held 
valıd by custom, (v) But there is no such restriction in the 
Punyab, or ın /7:222/z as regards Kiitrima adoption, 

İt is also held in 27a677as that: according to custom 
amongst the Brahmanas the adoptıon of a boy of a same 


(6) Chandrika, Sutherland"ə Ed , Syn , and Note vit 


q) Gopi v Kishi, 1ç27 A 624 see a/so /foot note ( ) abovt 
(e) Durga v Shambhu, ə C VV N, ro PC, 
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gotra, after söa-xayana or investiture vvith the sacred cord, 
is valıd, (ze) 

The 2oz:2ay Hıgh Court has expressed an opinion thət 
the fact that an adopted son ıs older than (he adopting mother 
does not ınvalıdate adoption , (r) and it has növ been held 
that he may be older than the adoptive: father, (7) 

But it has been held by the Punyab High: Court that a 
marrıed boy cannot be valıdly adopted among any class of 
Hındus. (z) The samc vievv is observed in the Benarcs 
school , (a) the Madra- High Court holds the same viev , (2) 
but ın Bombay, a married man vith children may he 
adopted, (c) 

İt has been held that an adoption of an infant in arms 
is not illegal, (4) and that amongst Agarallas the age 
of the bəy for adoptton extend- even to thuty-rvo ycarə. (€) 
İt is held that, in the absence of any proof of custom, a 
marrıçd //ararvarı Brahmın cannot bə validiy adopted (7) 

Amongst the laıns there is no restriction of age or 
marriagc of the boy, (x). 

See. 6— CEREMON1ES NZOZSSARY 

Giving and takıng — The ceremoniıcs of yzzəzg and 2eZ7xy 
are absolutely necessary in all cases, These ceremonies must 
be accompanıted by the 4eZza2 dfzfioery of the child, symbo- 
lıcal or: constructive deliver y by the merc parol expression of 


(ə) Viraraghavi v Ramalınga, 9 M r48(F B) 

(x) Gopal sə Vishnu, 23 B 250 

09 Balabu v Miahadu, 48 B 387 So C şə 1921.) 249 

iz) Hira ə Hardit, 47 PL. (1933) ör İC 70), 1923 L. 26 

(a) Krıshnı vo Deolia, 44 İC 28 (N)) 

(8) Somasekharı v Mahadeva, s3 M 297 1930 M 496, Lingayyı v 


Cheng ilammil, 48 M 407 47 ML) 776 2oLVV os os M ə?z, 


Yanakıram € Venkiah, rr İC 3830 MLT zr 
(c) Dharmn v, Ramkrıshn?, 10 B 80, see Manikb iv Goküldas qg B, s20 
8? IC 816 1925 B 363 
(4) See Beloy o Mathuriya, s2 1 C ç? (C) 
(e) Dhanra) ə Soni Bar sə C 482 sz 1A ör 49 ML) ry əz Bom 
L R 83? 23AL ) 223 2:NLR so 8?İC 457 1925 PC r8 
(7) Phul v Gobardhan, r929 A 739 


(22 Asharfi v Rup, 20 A 197, o, apöeal az A 247 OC 272 321A 93 
14 CVVN qar CL7 4:4 20 ML) 439, İimun"bsi vr, Tuharm?l, 
sö İC 8:(N) 
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248 GIFT AND ACCEPTANCE, HOÖMA İC. IV, S, 6 


intention on the part of the giver and the taker, vrithout the 
presence of the boy is not sufficient, (2) Nor are deeds of 
gift and acceptance executed and registered in anticipatıon 
of the intended adoption, nor acknovvledgment, sufficient by 
themselves to constitute legal adoption, ın the absence of 
aetual gift and acceptance accompanred by actual delivery , (2) 
a formal ceremony being essentıal for that purpose, (7) 

The formalittes of giving and taking may) be either vhat 
may be called ordinary and secülar, or vrhat may be design- 
ated religious and ceremonial, the lattet are accompanied by 
the recital of Vedic texts, and therefore cannot be performed 
by Sudras and vvomen , and so in an adoption by them, the 
acceptance of the boy vvonld be secular, like their acceptance 
of a chattel.(£) 

Homa —İn a Sudra adoption no other ceremoney is neces- 
sery, giving. and taking: being süfficient.() Tt is alıcady said 
that Z/o,”na is not necessary for an adoption among: Su- 


" dras , (9) it used, hovvever, to be, and still is, oftener than not, 


performed by them vıcariousiy through thermr  Brahmana 


priests, 

İn the Panşab no spəcific ceremonies or formalıties are 
provıded under the cüstomaty lav, () No dözfa Aoma s 
necessary here, but there must be the ceremony of gift and 
acceptance, (o) 

Among the )aıns the giving: and taking are: essential: but 
the relıgıous ceremonies arc not necessary , (2) büt it has been 


(2) Sıddessory e Doorga, 2 Indian Turist, NS. 22 

(a) Noggendro e Kishen, 19 VV R 133 1A Sup 149, Gangı o Amır, so 
İC 3ss (Pun) ), sec Gopt z Malan, 481 C 373 106P R igi8, Krishna v 
Broya, aq C VVN 4o3 661C 38, İshvarı o, Rai Hari, 6 P so6 gö? P 
ı4:, Balak ev Nanu, rr L:so3 193oL 79 

(Ə Knsha v Sundara, s4 M 440, 444 PC 

(0)D M ,ı? 

(2) Kuppusamı v Venkatalakshim, 18 MLT 434 3: İC 8 (i9rs) 
M V/ N o2o 

(m) Asata z Nirode, zo C VVN gör aş İC z7, Shankar z Savritri, so 1, 
C og (Nag ), İndramoni z Beharilal, s C ??0 7 LA q affirming a: VV 
R 28: 

(a) VVaryamın v Kanshı, 3: L T7, Divan v Dvarka, 201C 303 izşP 
VVR tgrş, Rauttan v Muno, 481C 776 riz PR ($Şi18 soz also Göpi v 
Malan, 48 1C 373 106 PR ışı8 

(o) Daya z Hans, 1930 L ıgış 

(6) Yamunabaı v  yuharmal, s6 IEC 8r (Nag)), hra) ə Sheokuvrarbal, 
sö 1C 6 (Nag)), see alse Sri Mandarıı o Fateh, 20 1C ss3 149 P VR. 
1913, Aga? vala Beniat—Ganga v Gapal, zo OC 3:6 43İC 318. 
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held that there İs no bar of their adopting in the 2a/zaZa 
form, (2) 

İn matter of adoptıon the Agarvalla Benias of the Pun) ib 
do not follov, the general rules of Hindu lav and an uün- 
equtvocal declaratıon of adoption: follovved by treatment of 
that boy as an adopted son rə, though İlmited, sufficient 
evidence to constıtute a valid adoption (7) Adoption vith the 
Agarvvallas is a mere temporal arrangement (s) 

VVith: respect to the threc regencrate tribes the: cero- 
mony of 2az/a Foma or buürnt offering is: said to be 
necessary ın addıtıon to giving and takng (2) The Patna 
High Court has held that /7)//7es2/: /dgy as not cəsentral to 
the validity of an adoptton even amonget the: regenerate 
classes, (::) 

But Zoəza is not necessaiy among: tivice-born classes 
vyhen both the adoptei and tc adoptec hslong to the same 
zotra, (v) 

The females of the regenerate classes are, İlke Südras, 
İncompetent to study the sacred Hiteraturc , so they cannot 
themselves recite the sacred textə and. cannot  consequently 
perform thc sacrıificc-, although they may yon thcir: hüusbandə 
as indispensable associates in the: pe formance of) sacıl- 
fices. Hence svıdovvs, like Südras, can, pörform the 2/o/z24 
rıtc vicariousily through: the: saceidətal p:icstə The: sacred 
texts are omitted if vvomcn oi Sudras, pirform any: tcligious 
ceremony , vöryaTura ryazar q Vachaspatı Misra, hovveever, 
maintaıms ın his Vivada-chintamanı that: vvidovvs, and: Südras 


(2) Gopı z Pana, yə 1C 424 (LL) 

(z) Chlman v Hanı, ao C 8790 401A s6 17 CVVN 88s İ8CLL) 7o 
14 MLT 83 iş Bom LR 646 ig IC 609 

(s) Dhanara) z Soni Ba, sz C 482 s21A 23: 40ML 173 27 Böm 
LER. 8az 23 AL,) ə23 2ıNLR şo 8716) 157 1925 ,C 118 

(£) Govıddaprasad v pundabaq, 49B şış 22 Bom L.R 3ös 8?1C 472 
I B 289, Mayne 8 ıs?, 7th edition 

(o)yblakund fay 0 Sri 1 ig innath, z P 469 r PLR or, Sheolotan v 
hirgun, 2 PL 48: ar 1C 475 

(v) Bal Cangadiar Tılak v Shrinivas, 39 B 44: 421A T3s əc 
19 CVVN 729 29ML) 34 291C o, Retki v Lakpatı, 20 
VVN r9 20CLİ 3t0 əo?1C 20, Sheolotan v Bhırgun, z Pat LT 48tr, 
Lakshmımalı s Üdit, 3 Pat Lİ 499 401C əş, Üribhavnn o Deputy, 
SOL ə94471C əzş ,Govind iprasade Riundabu, 42 8 şiş (sec aöove ), 
Chhotey v, Chandra, 45 A s9 SoTC To4l 
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cannot adopt at all, by reason of their incapacıty to personally 
perform the 27?//:a ceremony. 


“ama may be İt should, hovvever, be remarked that the performance of 
—. ense4 the A/oma ceremony mıght be dıspensed vvith in the case of 


an adoption by a vidovv of the: tvyice-born class, for the 
same rcasons as ın an adoption by a Südra Hence if A/zəsa 
be not necessary m an adoption by a Brahmanil vidov, the 
result vvould be that it is not necessary in any case, 

Adopfon During impürity — Pollution on account of death or 
m bu birth of a relatıon does not vitiate an adoption made during 
not vitite İt , (ze) the secular formalıties of gift and acceptance may be 

performed by a person under it, vvhile the religions part of the 
ceremony may be delegated to a prıiest or a relation free 
from mpurity (r) 

Dattaka and Dattrima.—İt is vvorthy of? remark that 
according: to Hindu lava boy could be given and taken as a 
slave and not as a son, such a slave vvas called 222/2/z23z4 or 
güven , hence, so long as slavery vvas in force, the /o/zza 
ceremony vas of very great importance, conclusively proving 
that the boy vvas adopted as the Zaz/raZa or ven son, and 
not given and taken as. a 224/£7z)na or goven slave, Büt nov 
that slavery has becn abolished, it is nöt of müch value in 
that vay, 

See 7-STATUS AND RIQETS 
Sub-Saec i—STATUS AFTER ADOPTİION 
Relation yath in Natural Famıly —Except for thc purpose of prohibited 
"miy neases degrees in marriage, the: connection of: the adopted son 
yith: his: relations by, birth: becomes extingüuished: ünless 
they be also his relations by adoptton, asın the case of the 
adopter and the adoptee bemng related before adoption, İn 
such cascs, hovvever, the original relationship c€as6ə, and a 
nevr relatıonship based on adoption arises as far as possible 
betvveen the adoptee and the original: relations, through the 


adoptive parents, 
 —  — —“————5N5c5o£ho£oO00.,Vv. 


(av) Yhangathannı v Ramu, ş.M 338, Asıta z Nirode, zo C YVN göt 35 
İC raz, Santappayya v Rangappayya, 18 M 397, 328 5 ML) 60 
Lakshmimalı v Üdit,a PL 1:42 401C ərş 

(x) Santappıya v Rangappaya, 18 M 307 , Lakshmı v Ram, z2B şgo, 
Vedavallı v Mangamma, 2? M s38, 539 . 
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The consanguneal Sapında relationship: in the family of 
his birth continues even after adoption, and in consequence an 
adopted son cannot marry a damsel belonging: to that fan iy 
vho is vvithin the degree of Sapında telationship 

Absolute adoption is civil: death and nev, birth — 
An absolute adoption appears to operate as birth: of the boy 
in the famıly of adoptton, and as civil death in tne family of 
birth, having regard to the legal consequences that are incidents 
of such adoption He is deemed to be begotten by the 
adoptive father on his ovn vvife vvho is: the: adoptive: mother, 
His status as son of his real parents ceases mn the same vay 
as if he ve e dead at the time of adoption He cannot be 
born again vithout having been dead Manu”. text Nos, 1 
and 12 (7) as explamed mn the Dattaka-Mimansa and the 
Dattaka-Chandrıka, and by other Sanskrit: co ümentators, are 
clear authority for the propositton that adoption is tantamount 
to cıivil death and fresh birth 

The boy cannot take avvay vyith him the natural father”8 
gotra and ?:4/da, vvhen he is passing fron the family of) his 
birth: to that of adoption, or möre  piopcily speaking, vhen 
he become: dıivested by adoption, of the status of bemng 
the son of his progenitot, and is iüvcəted vvith the status: of 
being the son of thc adopter Hıs status of sonship to the real 
parents bemg extigurshed, he ccaseə to be a member of the 
natural father”s gofra or family, and his existing: proprietary 
right in the progenitors property also comes to an end, as 
vvell as his capacıty to perform the excqural rites for the 
spiritual benefit of: his: natural: father and other: ancestors 
ceases , both secular and spırıtual conncctton vith the natural 
parents and thcir: relations, ccases for ever At the same 
time the very same conncetton, arises vyith: the adoptive 
parents and their relations , he acqures (he status of: sonship 
to the adoptive parentə, and as such: becomcs a member of 
the adopter”. gofra, becomes a coparcener of his family estatc, 
and ıs invested vvith the capacıty for: offering: 22242 to him 
and hıs ancestors, 


(7) Suğva pp 190, 
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According to ancıcnt Hindu lavv the status of a person 
appears to have becn determined by three things, namaely, 
the gozra, the ?z2//a, and the 2ezalz, The yomt family 
system vas and still is the: distinctive feature of Hindu 
socsety, the famıly and not the individual vvas the unit of 
soçlety, and each family svas possessed of the ?z£22a or 
prope: ty formıng the hereditary source of maimtenance of” its 
members , and ıt vas an imperative düty of a person to 
provıde vvith 222297 on funeral oblatıons, the deceased ancestors 
of the family to vhich he  belonged, The members of a 
famıly appcaı to havc been divided” into tavo classes, some 
VVere co-piroprietors of the: ? z/22a or family  estate, vvhile the 
rest vverc not so, but entitled tö maintenance onİy, out of the 
said estate, 

The tuvo passagcs of Manu, one, (:) dealıng vith the 
extinction of (he adopted son”y status mn the family of” birth, 
and the othci (c) vith: the: acc ual of thc nev status mn the 
famıly of adoptton, ac illusttatiyve, and. are based on the 
punciple and: fiction of cavil death and fiesh birth, Accord- 
inigly the samc legal cənseqacnces follov: from adoption, as 
from retnement, or adoption otla religious order, The adop- 
ted son ıs to be decmed dead m the family of) birth, and 
successlon müt: thcicfo,c opon to any property that may 
belong to him at the time of adoption, of: vhich: he: becomes 
divested (2) 

Vhe lav on the sülyec t haq been misunderstood, öving: to the: misstransla- 
tion, of Minas text, f £ q yyhic h ele ariy implics that the adopted son”s existing 
proprretury qiyht in the: natüral father”v property becomes extungulshed , 
othervise, vhy should he not tike avyay vith him such property or his share 


in the sanre vihen hc is leving the progenitor”, family for yorning the adopter"s 


family ? And the text his been so ünderstood by all the Sanskrit: commen- 
tatorə ihe vicvv expreesed in the 1agore Lay Lecturcs on: adoption, that 
there İs no aüthərity for msuntarning edoptron to be tantamount to civil 
death,—ıs erroneotiş as betng contriry tö the sard text of Manu, and to the 
commentariev on Hindu lavy, vyhich do not: appear to have been taken into 
consideratıon in the snid Leetures, (zz) although the same vtevi has also bee 


taken in the case of: 2:2a?: v: Adı/aş, (d) in consequence of the proper 


(z) ıX, 142 (a) ix, is8 Go 
(5) 5ve foot notc ih) p 23 in/)q (69 Ch ix, sloki 142 tezt No tt. 
(e2) Sec end of Ch İV, Appx A 6.B (d) IC VVN ızı, 
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materials for a correct decision not bemg placed before the lesrned yudge 

Manu/s text (e) ıs cıted and explated in both the Treatises on Adoption 
(fay rəfiq 1 çoq fi, uzi fin fran, fra sufi çəri 
vəqt 1) İts correct translation is as follovs, “The: Gəzra (“-sonship) and toe 
RiktAa(-evrealth) of the progenitor, the Dattrima (£-dattaka) son is not to take 
ayvay the Pinda (oblatıon offered to deceased ancevtors) is: follover of the 
Gotra and the Riğtha , (therefore) the SisaqA2  (— Pinda) göes avray abso- 
İntely from the Gerer (of the son in adoption) s” 

The author of the Dattaka-Mimansha ((/) cites this text of: Manu, and 
intrqduces it by sayıng, “Manu declares also another rule,” and explaıns the 
text thus,— 

"The gıven sön İs not to partake of the progenitor”s goz) z and ? z222a , 
İtkevvise of him vəho gives the son, szead/As, £, € , sada perTormed by the gzvev 
son goes ayvvay absolutely (r € , cesses) The author of the (Smrıti)-Ch indri 
ka (says)—"By this (text of Manu) is declared that by the very act creating 
filial relatton (to the adopter), the given son"s proprietary right: in the adopter”s 
property and the status of bermg: of the same göra vvith him, arise , and on 
the other hand, through the extinction of the filial relation (tə the: g/ve/) from 
the very act of çevəeş (in: adoption), the extinction of the giver son"s: pro 
preetary right in the gese?”r property, and ihe extinction of the give? s gö/ra, — 
take place 

The author of the Dttaka-Chandrik: also cites this text of Manu (g) and 
offers the folloving comment on it, —“By this (text) it is deciared that 
through the extinetion of: the fihil relation (to the g/zez,), from the very act 
of giving: (in adoption) the extinction öf the: g?vzi son"s proprietary right in 
the giveris property, and the extinction of the gİver”, çör, —take place” 

The commentators of Manu"s Code and other commenta- 


tors put the same meaning on this text of Manu, mdicatıng 
that the z?zex son.s existing rights become extingürshed by 
adoption. İt should also be borne in mind that vhat is 
prediıcated vvith respact to the progenitor  applie: to all 
relations in the famıly of bırth, 

The princıple vyhich underlies vhat is understoəd to be 
the meaning of this text of Manu appears to be that adoptıon 
operates as cıvil” death as if the adopted person as son of his 
natural parents, becomes dead, and at the same time: operates 
as nevv birth, as if he becomcs agaın born as son of the 
adoptive parents, This prıncıple is parfectİy  consistent: vith 
the principles of equity, yustıce and good conscience, and acco- 
rdingiy it has been adopted by the Calcutta Hıgh Court, (2) 


(e) No, ı1 suöra p, 190, (?) vi, 6-9 
(6) 1, 18-ış, (8) Birbhadra v, Kalpatarı, i CİL ), 388, 
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But nevertheless, in the case of S?/ Raya Tes/ata Nara“ 
söntha  Apğa Rom v, Sri Raya Rangayya Ağğa Kov, (ə) 
the Madras Hıgh Court refused to accept the doctrine that 
an adoptioni opetates as: civil death Cüriously enough, the 
Tudges refused to accept the correstniess of the Sacred:Books- 
of-the-East-Series edition of: the translation of Manu”? Code 
vith respect to the Sloka, (ix, 142), vhich: vas: different 
from its translatıon by Sır VVillam  lone:, in fact that 
edition may be deemed to bə a revised and. corrected edition 
of Sir VVilliam Tones” vərk, İt. is difficalt to understand hov 
it is that the learned Tudges say that an adopted son does 
not İose his right to p:operty inherited before adəption, vheri 
both the Dattaka-Chandrıkk and the Dattaka-Mimansi, use 
the expressions c./2xc//0x and ceases vvith  respect to sucü 
property, 

But the matter has nov, been finally settled by the Piy 
Council (7) ag.eemng to the  doctrine, namely, “the: theory 
of adoption involveə the principle of a complete severance of 
the child adopted from the famıly ın vvhich he is: born, both 
in respect to the paternal and the maternal İme, and his 
complete subətitution into: the adopter”s family as if he vere 
bərn in it.” The various decistons of different Hıgh Courts 
hold the same vievv, (2) So the daughter is entitled to inherit 
the property of her father, the sole ovner of ancestral proper- 
ty acquired by him by survivorship: on the death of: his 
natural father before the former”5 adoption ınto another 


famıly (7) 


(ə) 20 M qə? affirmed by PC 37M 1og 4 1A. si 22 M.L qi i8C 
VVN sş4 16 Bom LER 328 12AL) 215 23 IC 166, this folloved 
İn Mahableshvvor v Suramany, 47 B 542 2 Bom LOR 274 distingülshing 
Dattatraya v Gobinda, qo B 420 

(Up Nagindas v Bachoo, 40 B əzo, 288 a31A s6 20CVVN ?o2 3oM 
L) 103 18 Bom LK 2:4 ALİ, 85 32 İC 403, Raghura) o, 
Subhadra, 32 CVVN qoog PC gə$ PC ş, sş 1A 139 see Ram 
Chandra v Chaudharı, 29. A 184 341A əz? nn CVVN şət s CLİ) 

ış YMU o 

(8) Daktatraya 0 Göbinü, AB: 420 (büt see a? B, 42 2 Bom LER 24) 

Lala ə Nahar, 34 A (s8 o AL) 200 İ61C.i8i, Ramchantra v, 
Manubat, 435 774:777 S21C 6os 21 Böm LOR 776, Thammın v Dal, 
mA 7 271C 34 12AL) moğt, Umac Kalı, 6 250 ,255ə F B 
apheld by PC 1oC 232 to1A 128, yughal v lot, it... (24, Dharma 
v Parmesharı, 1928 L $ see Bri) v Subhadra, 1926 O 449 

(7) Manikvat v, Goküldaş, 49 B, şao , a? Bum LR 44 87 1C.816 1gaş 


B, 369. 
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A contrary vievv has, hovvever, been expressed that 
property once vested is nat divosted by his subsequent adop- 
tion into another family. (v”z) 

Ca/cutta Füüyh Court—The Calcutta High Court in a 
recent case has held that under the Dayabhaga Sehool of 
Hındu lav, an heir, v”ho has inherited any property from 
the famıly of hıs birth, is not subsequentiy diıvested of it on 
his adoption to another family. (22) İn comıng to the conclu- 
sion Mr. yustice Mitter practically relted on the translation 
of Manu:s text as rendered by Sır VVilliam Tones, but his 
Lordship, hovvever, dıd not port out vvherein the translation 
göven in this treatise is vvrong. (o) The translation of the said 
text of Manu by Dr. G. Buhler vvhich had been edited in 
1886 by Professor Max Muller, both of vvhom require no 
commendatıon, runs thus “An adopted son shall never 
take the famıly (name) and the estate of hıs natural father : 
the funeral cake follovvs the famıly (name) and the estate, the 
funeral offerings of him vvho gives (his son in adoption) ceases 
(as far as that son ıs concerned).” This translation and the 
one given in this vvork convey the same meanıng. Unfortu- 
nately this translatıon of Dr Buhle: as vvell as the remarks 
on Sir VVıllam”s translation given above (2) vvas not dravn 
to his Lordshıp”s notice Be it noted that Rao Saheb V. N. 
Mandlık in the introduction to his translation of Vyavahara 
Mayukha and Yainavalkya remarked that Sır VVıllıam /ones”s 
translatıon is imperfect, as Sir VVillam relted on only one 
of the commentators, namely, Kulluka, Dr Buhler, hovvever, 
çonsulted Medhatıthi as vvell as others. İt should be added 
here that the above translatın and the remarks of 
Rao Saheb arc made long before this controversy 


(ə) Ramchandra ve Harischandra, 927 N7z, Maroti ev La 
N.R 68 ösl C. 362, Rula v Sodhan, ig3oL azo, Chhanga v lai, 
6 LL Yə 781 C ör 1024 L (480, see, Mahableshvar v 
Subramany, sö” 
(na) Shyma v, Sricharan, s6 C.ri3s 33 CVVF.N. s83 49 C L. 7 298 1939 
C. 337 
(o) Aste P 2s3 
(2) Ante P, go, Text No, tr, and P zs, 
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arose, Dr Buhler in his note observed that /1e4247//2£ has 
dısapproved of the different reading for the vvord “to take) 
so as to mean “shall allovv to be taken Şust as a 
Doyamas/)yayasa son remaining the son of both the natural 
and adoptıve fathers, The explanation on this verse by Mr 
Hopkms throvvs considerable lıght on the question vvhich 
runs thus: “The general meaning is that all connections 
vrith the first family ceases. Nevertheless, according to 
Katyayana and the later usage, if therc is a special agree- 
ment to that effect, the son may belong to both fathers 
(d"cyamdusyayana)”, (9) 

The exposıtıon of the Manu”s text, made in the tvvo 
vvell-knovn vvorks on adoption, particularİy, in the Dattaka- 
Chandrika, vvhich, accordıng to the decisions of highest 
tribunals, is an authority on the lav of adoption ın the Daya- 
bhaga and Dravıda Schools, cleariy support the vievv express- 
ed in this book, His Lordshiıp, hovvever, did not controvert 
the vievs of the Chandrika bat merely folloved the viev” of 
the lavr expressed by the Madras Hıgh Court as referred 
to above. (7) The recason vhy the Madras vievv is not in 
accordance vvıth the Dattaka-Chandrıka has already been 
explained, but still the Calcutta High Court has adopted the 
Madras vicv. 

TThe cırcumstances under vvhich the mistake crept into 
the first edition of the Tagore Lectures has been explaıned, 
(s) Had these been dravn to his Lordships notice, the 
follovving passage vvould not have found place in his 
yüdgment :: “Büt it is to be noticed that this vievv (refering 
to that expressed in the sıxth edition of this treatise) is 
directiy oppossed to Mr. Sarkar”s ecarlier vievy, as stated in 
Tagore Lecture on Adoption, 1888, published in 1899, pages 
389 and 3go.” 


(o) Manu Smriti, Notes Part 11 Explanation, published by thə Calcutta 
University, p ö93 (1924) 

(r) Suğra osA, foot note (ı) 

(5) See anfep 2ş2 and the Appendixes A 8.B at the end of this Chapter 
TV, vvh ere the vrhole history is stated, 
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His Lordship relied also on the principle laid dovrn in 
the Unchastıty case, (2) From a certain obsctvation in this 
yudgment, his: Lordship comes to the conclusion that 
nothing sho t of degradation can deprive a Dayabhaga son 
of property inherited from his. father Hs: Lordship at the 
beginning” of his öüdgment rerterated the vvell-knovn maxim 
laıd dov mn Qızım v: Azaflenı (z() “that .a case iə authority 
for vvhat it actually decides and not for vhat svyould seem to 
flov legically from it” His: Lordship”.. şüdgment: offend- 
the rulc hc ha- hımself indicated The qucstion mvolved in 
the casc of) /Zoxzranı: KOo/ifa vas, vvhethci a yvidovv by her 
subsequcnt unchastıty after shc inhe-itd he: hüushand”s estate, 
forfeits her right to it, and their: Lordship, of the yudical 
Committee held that the property once vested cannot be 
divested, The: Lordships did not: lay dovn a, general rule 
for applıcatıon in all cases, This very principle, that proper- 
ty once vested cannot be divested does not appiy in the case 
of even an adoptinz vvidov : the vvidovv is divested Of the 
estatec vested ın her by adoptıin The folloving: observ- 
atıon of the Bonbay Hıgh Court (?) shall not be out of 
place hec “The general rale stated by their: Lordships 
of the Privy Council müst be taken vvith: reference to the 
port vvnich had to be considered in the case see /7o9)z2?a2/z 
Kolita v. Keri Kolitav? ts applıcatıon in the Madras 
case secms to be far-fetched, Here vve have to consıder the 
case of an adoption, and a partıcular text bearıng upon the 
port arısıng ın the case” The Calcutta High Court: dis- 
agreed vvith the Bombay case of Dazzazrzaya v. Gobind (ao) 
as ıt vvas governed by the Mitakshala lavv although the 
Madras decision thəugh gövetned by the same lav has been 
follovved, 

The fiction of adoption is. a peculiar institation and should 
be given effect to, if at all, as given mn, the original text on 
the subyect, othervvise, it: vvill İcad to mconsistencices, The 


(2) Moniram Kolita v Keri, $ C 776 7İA irş 

(4) (gor) A C 405 

(ə) Dattatrya v Govind, AoB 420, 438 

(uv) /önd ı 


H L—ə, 


Punyab 
custom 
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Privy Council (22 na number of decisions: has: given effect 
to the lav, of the original texts on this: subyect and this 
Calcutta vievv seems to be against these decisions, İn the 
casc of Kali Komul Masoomdar v. Uma SÖanfar Moitra 
(ə?) therr Lordships of the yudicral Committee  accepted the 
principle of: lay: lad döv m the Full Bench (z) particularly 
by Romesh Chandra Mitter, İ., namely, “The theory of 
adoptron mvolves the principle of complete  severance of: the 
child adopted from the family in vvhich he is born, both in 
respect to the paternal and the matemal İme, and hıs 
complete substitution mto: the  adoptive: /iəz2// ay if 2e 
zveyg ğorn in it” Yhis viev of the lavv has been reitterated 
by the Privy Council in all the aforesaid cases, The vvords, 
aş if he qvere 5örx in if, arc very significant, İn case of an 
adoption by, vvidovv, the adoption speaks from the mömcnt 
of the death of the husband. Nov, if a bəy of four years 
be adopted by a vvidovv vyhose hüsband ded ten years ago, 
the boy shall be deemed to have born sıx years before his 
birth, in the family of adoption at the moment the adoptive 
father died, İt is one of the impərtant  fictions vvhich led 
the Privy Council to hold that he is to bə deemcd as öorxz 
on (he family cf a fobtiox, vvnich: p e-supp ses the: idea, 
namely as əf /e adl never been born un Ae natural family, 
a fiction, vyhich: has rightiy been: adopted by the Bombay 
Hıgh Court, (ə), 

An heır appormted under the customary lav of the Puniab 
does not ordinarıly 1ose his riyht to succeed to property in 
his natural family as: against: collaterals, (2) But in Karnal 
and Rohtak districts, m: common vith other parts of the old 
Delhi territory, the Hindu conception of: adoption prevaills, 
and by adoptron the boy s completely severed from his 
natural famıly and becomes a memher of the adoptive famıly(c) 


(x) Kali Komül v Uma, roC 232 101A 138. Nagindas v Bachoo, sağra 
Ram Chandra v Chandharı, sağa , Raghura) ə Subhadra, sxzöra 
(y) 1o C 232 101 A 138 (zs) 6C əöö, the italics are not in the original 
(a) Manıkbaı v Gokuldas, 49 B, 520 27 Bom L.R 4iıq 8zi C 8is-i92:B 363 
(6) əzəl v lot, L 24, gagəl vg İshar, ır L ölş, see Gaısu v Har, s9 
2 


(0 Tug Lal v ot, suöra,, Mansa v Surta, 9 PRİL1 see Sahha s, 
pla, 11 L, ə F,B, gə, i 
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Though ın some parts of İndia the adoption of: marrted 
man vvith son is: sanctıoned, still by such: adoption the 
adopted son”s son born before adoption, does not forfeit, lil, 
his father, hıs rights and gora acqurred in the family to vhich 
his father “vas born, nor acquire nev rights or gö/?d in the 
family to vyhich his father is adopted , (4? but a son, in the 
mothevs vvomb at the tıme of his fathera adoption, is born 
into his father s adoptıve famıly. (e) 

Guardian of adopted son —The natural father is: held 
to be the most suıtable person to represent the minor adopted 
son?s interest as next friend ın a suit to assert the adopted 
son”s rights against rival clamants , ( / ) as also for partition 
agamst  adoptive  fathci: vvyhen the latter took a, persistent 
hostile attıtude against the minor adopted son (zz) 

Sub-Sec 1—STATUSIN ADOPTIVE FAMILY 

Adopted son cannot renounce status by adoptıon — 
The boy vho is validiy given avray in adoption by his parents 
has no chofec ın the matter he cannot ienounce the status 
as adopted son , he cannət question the pəvver of his: parents 
to cause the severance of his connection vith: his: natural 
relattons , he may give up his right of iheritance from: the 
adopter, but he cannot give up his status as adopted son, and 
return to hıs famıly of birth (2) 

Status and inheritance in the adoptive famıly —— 
The adopted son”s status and rights in the family of: adoption 
are dealt vvith by commentators, as bemg based upon express 
texts, and according to them the adopted son stands in many 
respects on a footing very different from that of the real 
legitimate son As regards imheritance, there is a conflict 
beteveen the Smııtis, somc of yhich: are very favourable to 
the adopted son vhile others are not so, the latter admıttıng 
his right of ınheriting from the adoptive father: alone, The 


(a) Kalgavda v Somappa, 33B 662, Dharım v Bikhsli, 1026 A 425 

(e) Advi 5:2: v Fakırappa, 42 B s47 20 Böm L R 7o3 461 C. 644 

(//) Garımella ev Venkatasubramanıum, 49 M..L 7 49 22 L VV s6o 
r02s M ı28ş 

(g) lagadısh vo Sridhar, 027 A 60 

6) Lukuru sv Biryi, 57 C r3r2, Rüuvee v, Roopshunkur, (1824) a Böv, 656, 
Mahadu v Bayayı, 10 B, 329. 
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commentators endeavour to reconcile the conflicting: texts by 
holdmg that pəssession of: göod qualitics vill: entitle the 
adopted son to müsa from, the: adoptive: father as: vvell 
as from his relations , othei vvise, he) vvill: inherit: from the 
adoptive fathci alone There is, hovvevcr, no expicss: autho- 
rıty ın Hindu lav: recognizing the adopted  son”s right: of 
inheritance from the adoptive mother”. relations, 

The Court. of yustice have avorded the: difficalty by 
layıng dovn a rule based üpən the pemnciple of equrty and 
yüstice, and so cütting tic: Gördlan knot of con licting texts,— 
the prıncıple bəmng that the adopted son should have the 
same rıghts ın the family of: his: adoption, as: he loses in 
the famıly of his birth, uünless there be express text 
curtaılıng the same they have thus adəpted a, principle 
vhich appsars to bo qurte conttary to that: follovved by the 
commentators, namely, that the adopted son cannot claım 
any right unless the c bz an exp çe text giving. him that 
rıght,——and: have disregaided the abovc distinction dravn by 
the commcntators, by tacıtly assuming the adopted son to 
be endovved vvith good qualitics in every case 

Accərdingly its: növ. settled by, the: decisions of: the 
supertot Coürts that, as tegards mheritance the adopted son 
holds in all icspectə the same pəsitlon as an az/22 a son of 
the adoptive father and the adoptive mother, and. is entitled 
to all the tights of a real son of the adoptive parents (2) vith 
the exception of only such as has becn e.r?/ess/y dented him (7) 

An adopted son is the continuator of his adoptive: father s 
İnne exactly as: an az/?ata son, and an adoption, so far as the 
continuıty of the line 16: conccincd, has a retrospective 
effect, (2) 

The result is, that he ill: inherit: from the: adoptive 
fathci, the adoptive mother (7) and all their: iclations: vvithout 


(z) Thürimil və Kangadamı, 2) ME) zo, 9z, Düttatriyi v Gangabar, 
40 B s4r 24 Bom L R 60 

(7) Ganguüdhar v Hiri, 43C 944 20C VN 48) 33CLİ) 372 34 IC 
10, Nagindas ov Bichoo, 43 1A 60 ao B 70, 287 az IC 403 22 
CI 395 20CVVN z7oz 20ML 7 193 18 Bom LR i?2 ra ALİ 
185 Pratapsıng ov Ag -irsingin, q3 B: 778, 792 42 1A 99? 24 C VV 
67 30 MLİ şır so İC 457 41 Bom LR 406 iz? AL) şə2, 
Kolhapur, Mohar q v Sundaram, 48M r 1925 497 

(2) 43 B 778, 792 above (2) 1eencovri v Denonath, 3 VV R 49. 
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any diıstinction or: restriction, subyect only to once excep 
tion mentioned bclovv the adopted “on of a full biother  vill 
take ın: picfcicnce to the Aəzrasa son of a half brothet Q an 7 
onc daughtci”s adopted son vill inherit equally  avith: anothci 
daughters real son, (y) Büt svhen the adopüüon is nət in 
the Dattaka form, hc cannot mheiit: collatcially in: the 
family of his adoption (7) 


An adopted son, aftcı the birth of a natural son, cannot 
perform the deye or the fir et söz zolZa the: tavelvc monthiy 
shradithas vvhich: folovv, six: möntüly and: the anniversary 
s/v daha and thc soğzəal2-Faraxa Büt he can pertoim all the 
other s/rddidhes üke the natmnal son (o) 


Theory of adoption,—İit has alicady been oLacived that 
the theory of adoptron r. complete affillatton, ənd consists ın 
the fiction of nevv birth, hc adopted boy being dcemed. to be 
begotten by the adoptiye fathci on, his oxn efc Bütit 
must not bc supposed that thc inequalıty of the azz/aəa and 
the aaztağa sons as regaids their rights, such as is found mn 
commentarıcs, 15 inconsistent svith: this theo y, Tor even 
among yasa sönə uncqual distiibution of property at paiti- 
tion, is lad doövnn the Smritis, and used to be madeımn 
former time. 


Sub-Sec uı— ADOPTİVE MOTBER 

VVhen the adopter ha- more viycs than onc, then the 
qucstion may arise as to evvhich of them xili be the mother of 
the adopted -on İf thc adoptet allovvs any one of his avives 
to yom him mn the cercmony of taking the böy in adoption, 
ın that: case shc vill be his adoptive möther and her co-vvivoə 
his step-mothers, (2) -o that the adoptıng” mother: vvould 
succeed to him to the exclusion əf) the other vvives of the 


(m) Padm ikumari s Coürt of VV.ards, 8 C 3o2, Kalrkomil ə) Umasunker, 
ro C 232(P C ), see olso Mokundo v Bykünt, 6 C 280, Sham cv 
Gaya, 1 A əşş, Sumbhoov Narainı, 3 Knapp, 55 VV, PC oo 

(4) Yirath ə Kahan, r L 583 Go TC ror 3LL) gs, hivin vg lamua- 
das, 67 PL ıgir ro l1C 822 


(ə) Tagore Lav, Lecturcs 1589, p 388 ond Ed , Asıta v Nirode, zo C VN 
gor, 922 (P C appeilin 34 C VV N 794) 


(2) See Gunamanı v Devi Prasanna, 23 C VV N 38 sa IC ö97 
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adoptive: father, (?) On appeal against the Madras case 
(18 M. 2?7), the yudicial Committec held these tuvo cases to 
pe rightly decided İn this: case a: man selected one of his 
tvvo vyivcə to adopt a böy in conşunction vith: him, the boy 
mherited the: adopters  estate and died an mfant leavıng the 
tyvo vyidovvs of the adopter “ the: adopting: vidovr vvas: held 
entitled to succeed to the estate m  preference to to the 
other (7) Simrlarly the: adopted son cannot mherit the 
property of the relations of) the: vvife of the adoptive father 
other than the vvife vvho yörncd vith her hüsband at the adop- 
tion (s) 

But a difficulty  anises if the adopter alone takes the boy, 
or Vhen all his svives görm avith: him, if the latter course be 
possible İn cither case all the vvives might be taken to 
be his adoptive mötherə But: fiction vvould then surpas- 
nature yomt production of a single: son by several females 
iv.a phenomenon unhcard əf, except in the story of Parasandha 
ın the Mahabharata The İtihösas and the Puranas, hovever, 
are books of precedents here, and onc may rely upon them for 
draving an argument by analogy in favour of the adopted 
əsəblə rights, So the adopted son evho is a, favourite of: lav 
vould have different set- of matcinal relations to inherit from, 
if süch an anomaly be permissible 

The folloving obscrvations of the fudicial: Committee are 


very impərtant 

“Only one sife vin recerve the child in adoption so as to step into the 
position of) bcing its adopfive mother: This is evident from the cases vəhich 
cstablish: that the recciving: möther ac qures in the eye of the lay, the same 
positton is: q niütüral möther to such. an evtent that her parents become legally 
the maternal grandparents of the child. To hold that: child could bear such 
a relationsbip: to ni rc than onc möther vould be contriry to settled lav, and 
vonld produce inextric ible confuston in the lav. of inheritance ”( 2) 


(9) 5xc K isheeshurce g Greesh, VV R. Gap No p ?t and Anmbpirn 
Colleetor, (8 M. 277 (r) Annopurn: s Forbes, 33 Mi 261A 
240 0 ML 200, ve Yanına s amuna, 1920N ort 

(5) Venkatasıbbicr s Sund ar imma, 48 ML İ, r26 z01 VV 025 8s IC 
181025 M. ao 

(0) Narasimhia v Parthasarıtby, q VA sr, 60 3? M. 190, a20 18 CVVN 
654 190CLT 309 20ML Tİ 4 231C 166 
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“ .. ” 


But their Lordships are of: opinion that the valıdity of a 
yornt pover of adoption and its interpretation are questions of far reaching im 
portance ın Hındu lav and that in the present case the materials before them 
are very insufficient They vould grestly regret to find themselves compell.si to 
decide such questions on, imperfect: materi ils and inasmuch as in the vtev 
vehich their Lordships take of their case it is not: necessary that these: points 
should be decided they desire to expiess no opinion upon them, and vill 
assure for the purposes of their decision that the Respondests are üyht 
ın their contention that such a yomt pöyver of: adoption given to to vidovis 
vyas, if properiy interpreted, a valid: povyer, and that if: thev had agreed to 4 
person to be ehosen for such adoption they could have v idlidiy executed the 
pover” 

A greater difficulty presents itself vhen a: vvidover or 
bachelor adopts. İn the first: case it might be said that the 
deceased vvfe of the adopter vill be the adoptive mother, and 
her relations, the maternal relations of the adopted son , but 
it is held that the latter cannot inherit the pioperty of the 
relatıons of the predeccased vife of the adopter vho vasia 
vvidovyer at the timc of adoption, (/2) The difficulty in the latter 
çase, hovvever, must remaın unsoİved, 

But ıt should be observed that although the husband”s 
son 1s deemed by courteey to be the vvife"ə son, yet acceptance 
by the vıfe is abəolutely necessary to constitute the hüusband”- 
adoptee her legal son Even evhen a man has only önc, vife, 
and the man alone adopts, and the vvife döçs not yon 
ın the act of adoption or concür m it, the legal: rclatiıon of 
mother and son cannot arısc betvvcen them. Nanda Pandıta, 
no doubt, maımntaıns that although the husband”s assent 15 
neçessary for an adoptton by the vvife, yet the husband may 
adopt vəithout the assent of the vvife, and the son so adopted 
vrould belong to the vrife, in the same manner as any property 
given to, and accepted by him, Büt as the vfeb: cc-ovner- 
ship: in the husband”s property, although it amounts to a legal 
interest thereın, ıs neither co-equal nor similar to that of the 
husband, but is subordinate in quality and: character, and is 
acknovvledged to entitle her to use and enpoy the samc, as 
vvives usually do , similarly, there can be no actual and legal 
relatıon of mother and son betuvecn the vvife taking no part 
in the adoption, and the husband”s adopted son, any more 
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than betvvecen a vife and the husband”s bəgotten sop by her 
co-vrife, That a stranger adopted by a man vithout: the 
concurrence, or even against the vill, of: his: vvife, vvould 
become legalİy her son, is a, p.oposition: vhich: must be 
establıshed by authority , should these be none, the above 
ıbse divif of Nanda Pandıta döclarıng the husbands  indepen- 
denec of the vife as regaids adoption, vould not be: sufficient 
for tbat purpose İt vvould be begging: the: qucstion to say 
that the husband”, adopted son becomcə the: son of”: his vife 
vvhen he has only once üifc, evin, vithout İci consent, 
Nanda Pandıta also, appears to indicate: that: acceptance by 
the vvife is neecssaiy to) consttütc her the: 1egal: mother: of 
her husband”. adopted: 4on, by sayıng that the ancestors of 
the zof2er: (Aat accabfı an adoption —nferafqsi xr rar 
arc the adopteo”ə matcinal: giandsire- in: the: ceremony of 
Parvana Sraddha per formed by him Dattaka-Mimansa, vi, 
so İenee the term, “üloptive: möther müst: be taken m 
it: primary meaning, of: de70ğ/zg moöthci,,, and not m the 
figürative: sense of the: adopter”- avife hc: Sanskrit: rüle 
of legal construetion 19 that every: Vvoid: should he taken in 
its ordinary petmary  mecanınq 9 feft ve vse 1 The 
incident- ob Xritrima: adəpən in: 172//22/q, (hrov) cönsidei - 
able hyht on the port 
Sub Sec ıv—ANTE-ADOPTİON AGREEMENT 

Such agreement hovv far binding —it has alrcady been 
noticed that a vido. is: not legally bond. to execute the 
povyer of adoptton, höv evci: sölcmnly ehe might: be: eniorned 
by the husband, Tert interest in the hüshand”- estate is not 
affected by her omission to adəpb: Het mterest is opposed to 
her duty to carry out the hisbands avishes , these arc sought 
to be reconciled by an agicenont before adoption, betiveen the 
vridovr and hi müdtüural father of the biy, vyiceeby the: vyidovv 
retaıns some interost in, the b isband/  estate: for her: İife 
Such arrangement: does not: appcar tə bö opxa to any valid 
Obyectton, if the: inht retamnod. do23- nət excel. the vidovy”s 
estate vhich sik: iə entitlel 9 enyoy notv ithstanding: an 
authotity to adəpt, evnreh: she: müy igaore İt cannot be 
deemed to bc a franidulent cxecutton of tic pover: VVhen the 
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donee of the povver derives a benefit from the executton of the 
pövver in a partıcular manner, but for vvhich he could not have 
got the benefit, then and then only the execution may “€ 
regarded a fraud upon the povver, But the povver of adoptton 
Is. a pecultar one, the like of vyhich is not found in thc English 
lavv. 

Privy Council against such agreements — The yudicial 
Committee has expressed an opinion against such: agrcemcnt, 
in a case in vhich it vvas made a/7ez adoption, Their Lord- 
ships obseryed,-— 

““No eondıtlons vvere attached to the adoption Had it heen othervvise, 
the analogy, such as it is, presented by the doctrine of: Coöurts of: Equity in 
this country relating to the executton of povvers of apporntment vəould rather 


suggest that even ın that case, the adoptton vvould have been valıd and the 
condittons votd ”(e) 


Relyıng on this oğğzez dzctüum. of the Privy: Council: the 
Madras Hıgh Court held that the adopted sor/s rights: cannot 
be curtailed by any ante-adoptron agıcement of the natural 
father, (cz?) But the attention of the Court appears to have 
not been dravrn to the decision of the Privy Council in the 
case of /üa/aasam v, Venkatarama, (ə5) in vyhich: their: Lord- 
ships observed that the question hov far the natural father 
can by agreement before adoption renounce his son”s rights 
İs not unattended vvıth difficulty , and then after referring 
to the Bombay case of C2//2o v. /azalı, (y) mn vvhich: such 
agreement vvas declared valıd and binding, —vent on to say, 
—“İn this case their Lordships think it enough to decide that 
the agreement of the natural father vvhich has been set out vas 
not void, but vvas at the least, capable of ratification vyhen his 
son became of age.” 

A still: İater decision of the Privy Council, (2) setting 
aside the decisıon of the Madras High Court, has held “that the 
consent of the natural father shovvs that it is for the advantage 
of the boy, and that mere postponement of his interest to the 


(v) Bhalya v İndar, 16 1A, ş3, $? 16:C, 550. 

(vv) laşannadha v, Papammş, 16 M 4o0 (z) 6 TA 100, 208 : 2 M, ot, tor 

(yl rn B.HUC. 100. 

(ə) Krishnamurthi o, Krishnamurthi, so M. 08: s4 VA, 248 : 4 CİL) 
620:31 CC VN şo: tot İC, 779: iga? PC. 3 
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vridöv/ə mterest, even though it should be one extending to a 
İlfe interest in the vehole property, 15 not meompatible vvith 
his: position as a son” And. “as soon, hovvever, as the 
arrangements go beyond that, : e,, either give the vvidovy: pro- 
perty absolutely or göve the property to strangers, they think 
no custom as to this has been proved to exist and that such 
arratgements are against the radıical vievv of Hindu lav”, 
Ther  Lord-hips: further added that they “are, therefore, 
against the tdca of a general propositton that all arrangements 
consented to by a natural father, and of bencfit to the boy ın 
the sense that half a İoaf being better than no bread, he is 
better vvith an adoption vvith: transcated rights than vvith no 
adoption at all, are valıd”, 

Effect of P C dıcısıon —The effect of such a vtevr as 
expreseed ın the abovc Privy Council: case (a) and the one 
taken in the above Madias case (2) vrould be, that adoptton by 
Vidovvs vill not take place at all in most cascs, that is to say, 
a gtcater fraud vil: be perpetrated on the: povveer, vhich: the 
Courts are poverless to prevent İt is doubtful: vyhether this 
result is desirable, and the Courts shonld consider vrhether ıt 
19 not preferable that the lesser fraud, if fraud it be, should be 
permitted Besides it vvould be no less a frand on the 
Purdaya hən vyidovr vvho iş mdüced to adopt upon the under- 
standıng, that the conditions subyeet to vvhich she adopts are 
valıd and bindmg on: the adopted son, if the conditions be 
declared vord and the adoption good, 

Madras Vtevv on P C — The Madras High Court/(27) vath 
168 past experience in connection vith (a: Pass C/andra”s 
casc, (c) has tried to explaımn avay the above Privy Councıl 
decision in: Ay Zəy lli, case (4) in the ltght: of: true 
Hündu feeling and “entimentə, though it is too apparent to be 
a icepectful mode of dissenting by a subordinate  Court from 


(a) Krishnamurthi Hn Krishinamürthi, dlovc, 

(6) Tagannadh iv Papımmı, 16 M 400 

(ör) Rayu x, Nagammal, sə M. 28 U31C 440 9384 1289. 
(€) 93A 47 441A 13) (d) Sea foot note (3) a)ova 
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the decision of a higher tribunal, not alloved by lav, İn 
the ahsence of fraud or other sımılar causes, the parents are 
the best persons to look after the interests of their son 
and to yudge vhat is beneficial to the boy given in adoption, 
İt is: hoped: that the noble Lord5 of the Piivy Council, as: in 
the case of 2?z/ /Va?ass:, () vull reopen the qucstion and lay 
dovvn the lavv according to the real Hindu viev and save the 
institutton of adoption by vridovvs from its burial, 

Other Madras cases —İn the case of Vevsa/a/:2: v, 
Szzaramaen, (f )—ın vehich an adoption vas made by a vidovv 
ın consequence of the consent of thc natural father to the 
terms of a registered deed executed by her ın favour of the 
adopted son before adoption, vyhereby it vas provided that mn 
case of dısagreement betvvcen the adcpted son and the vidov, 
she should enyöy for her life about a morcty of the husband”s 
estate, vyhich vvould devolve after he, death on the adopted 
son,—a Full Bench of the Madıias High Court has held that 
the provıson in favour of the vridovv is binding. on thc adopted 
son, “The prevtous ruling: in the above Madras case is: over- 
ruled by the Full Bench, the vrev taken thercin bermng such 
that cannot be maıntaıned as yüst andşequrtable The ieal 
test ıs, vvhether the arrangement is fair and resonable, and 
1s necessary for safc-guardıng the interest of the Pazolz- 
xashın ladies vv”ho like the mfants that arc adopted are 
entitled to the protection ( £? -The abovc Madras case (27) 
has held that thıs Full Bench has not becn overruled by the 
decision in A7zs2əzaxz r İÖi”s case 

Bombay and Allahabad vievvs -The Bombay High 
Çourt has held that an agreement by the natural father con- 
senting: to the retention by the adopting: vidov, of a, certamn 
interest in the  hüsband”s estate is binding on, the adopted 
son (2) A contract by the adult adopted son agreeımg at the 
time of hıs adoption to a family settlement vhereby the 
adopting: vvidovr beqücathed certain properties to the daughter 
of the predeceased son of her husband, is binding) on the 


(e) 46A gs sı)A ız. (f) 7 M 77 
(2) ce Mittero Datta, 192(A ıg4 (7) Raşu v Nagammal, sura, 
(2) Ravyfvykəkshmi,Erı B:38r, 398. 
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adopted son. (4) But the Allahabad High Coürt, in an appeal 
under the Letters Patent arisıng out of differences of opinion, 
has, in a simılar case, held that mere fact that an agreement 1s 
entered into by persons vvho are relatıons of cach other does 
not make such an agreement a family settlement so as to be 
enforceable by persons vvho are not even partıes to the 
agrcement on the ground that a famıly settlement ıs one 
arrived at by members of the same family in settlement of 
doubtful claıms. (7) 

Conclusıon.—So it has been held that an agreement, 
betvvcen the adoptive father or mother and the natural father 
or mother of the adopted boy, by vihich the latter”s rights are 
eithe: vholly or partially postponed after the death of the 
adoptive mother, (2) or arc cürtailed by reasonable conditions, 
(/) is binding on the  adopted son, provided the agreement 
vvas for the benefit of the boy, Dut if a viidovv in vy”hom the 
property s vested ın her by virtüuc of her husband”s VVilİ, enter 
into a contract vvith the natural father of the boy before 
adoptıon, that does not violate the rule lad dovn by the 
Prıvy Council: in KzerAsamurtAZs case, (74) 

Nature of this right —Thc rıghts thus reserved for the 
adopted son is a vested interest and is transferable, (4) But 
reservatıon ot absolute right of disposal of: property by the 
adoptive father in any vvay he pleased, (o) or reservation of 
any property or right in favour of charities or: religious 
endovvmcnts, is not binding, on the adopted son, (2) A condi- 


(2) Kashibar v latya, 4o B 6€8 

(7) Mitter v Daca, 1976 A 104 appeal from 1026 A z? 

(6) Kri hnamurthi s Krishnamurthi, see /oo/ soze (z) above , Panchanon s, 
Binoy, a7 CL) 274 44 1C 438, Balvant o Toti, 40 A 692 47 IC 
569 16 AL/ 7ös, Shantı ev Dhan, ço İC riş 43 PVVR.ıgig 
Keshobatı ve Satya, 47 İC. ss, Göverdhundas z Laloomal, s3 İC" 
Yal ISLR.) ass, büt see Purshottam v Rakh, 6 Bom LER $? 213 
IC s99 

(2) Riyı v Nagammal, qa M rə8 tra 1C 449 1928 M i28giif the inter- 
pretation given in this casc of P C case of Krishnamurthi be correct “ 
Korat v Pinchanon, r3 NL 29 3) 1C 78o, for vhat is proper or 
impropez möttve, see Krisbnayya v Haya of Pillipur, M $98 

(93) Parashram v Shrram, 1920 N 3zr 

(ə) Bilyvant v yotı, qo A (92 

(o) Parbatibai s Vishiy inath, 2? Bom L.R rsoo rg26B go 


(2) Balkrıshna v Shri, 43 B ş42 şo 1C,giz zr Bom L,R azş, 
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tion postponing the vesting of the estate in the adopted son 
beyond to İlves in existence is held valıd. (4) 

Compromise by vvıdov before adoption —is sometimes 
bindıng on the boy subsequentiy adopted , and the decree for 
money obtaıned against the vvidov, on the strength of a 
compromise vhereby she agreed to pay an ascertained sum 
for the maintenance of the vvidovv of the person from vvhom 
the husband of the former vridovr: alleged to have mherited, 
but faıled to pay the sum, is binding on the cstate and conse- 
quentiy the adopted son ıs bound by it (z?) 

Conditional gift and gift for valuable consideration — 
The gift of a son in adoption for valuable  consideration or 
for an agrcement executed by the adopter stipulatıng: that 
the natural father ıs to get a maintenance allovyance out of 
the adopter"s property does not seem to be obicctionable, 
A gift of a child in return for any bencfit is not contrary to 
Hindu lav, (6) . 

Sub-Sec, v -SHARE OF ADOPTED 80N 

Adopted and after-born sons —The only exception, 
agrecabily to the prınciple: mentioned) above, (2) is. as to the 
amount of share to be obtaıned by the adopted son vvhen a 
cal son becomes subsequently born to the adoptive  father, 
therc being express texts giving to the adopted son, a, lesser 
share in that event, İn this respect too, there are conflicting 
texts, some giving: him a, third share, some a fourth share, 
vhile therc is a text of Vriddha-Gautama, cited in the 
Dattaka-Mimansa, v. 43, vyhich says that an adopted son 
endovved vvith  excellent qualıtıes and. an after-born son are 
equal sharers, 

In dealıng vvith the adopted son" heritable right, the 
Courts have assumed him to be endovved vrith excellent 
qualıties ın all cases , if the same assumption be made vith 
respect to the questton as to the amount of his share, vrhen 


(g) Kolhi v Mt Chottibar, 68 IC 294 (N)) 
(r) Ra) Narayan z Beroy, 34 C VVN 754 
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an auzasa son İs subsequently born, then he should get an 
equal share in all cases, according to the above text of 
Vriddha-Gautama, But the question has not been considered 
from this polnt of vtev, in the casçs on the subieet, 

Vasıshtha (r) lays dovn that if an azzasa son be born 
after adoptıon, then the Dattaka son gets a fourth share, But 
Devala (7) says that he partakes of a thırd share, 

The expressıons one-third share and öne-fourth share 
appear to bc used ın the texts, as having reference to the 
share of the az?asa son , and not as beg so müch part of 
thc estate, for ıf that had been the case, then if many real 
sons be born, the adopted son vrould have got a İarger share 
than cach of them The conflict has not been reconciled, 
nor are the terms satısfactorily  explamed, But the rule 
ndopted is, that m Bengal the adopted son vaüld get half of 
vhat a begotten son gets (4) and ın other places one-third 
of the same (4) But it has subsequcntly been held by the 
Privy Council (9) and Bombay (s) and Madras (a) High 
Courts that he İs entitled to.a fifth share instcad of a fourth 
share, in other vvords, to onc-fourth of vhat a legitimate son 
gets. And the Calcutta High Court also has taken the same 
viev (2) 

Calculation —But the quarter sharc to yhich a maiden 
bister 18: cntitlcd on partition made by her biothers of the 
lont family properiy is thus explained in the Mitaksharü, (c) 
—at first allot to cach of the maiden sisters a share equal 
to that of a brother and a vife of the father, if any, and then 
assıgn one-fourth of such a share to cach of the maiden 


(ə) Text No 2, p 185 an/e 

(v) Cited in the Döy ibhaga, Ch x para, 7 

(69) Raghubanand v Sadhu, 4 C 425 

(x) Ayyavu v Nelayadatehı, r Mad HC R 45, Rukhab v Chunilal, ı6 B 
347 , Permanand və Sheo, z L 69 sg İC əs6 ər PLR igət Iş 
KFVV R ıgəzi 

(ə) Nagındas v Bachoo, qoB 270 421A s6 z20CVVN 702 3oML) 
1g3 18 Bom İR. 172 14 ALI I8ş a21C 4o3 

(s) Tukaram s Riimuhandra, 49 B 672, Girtapı v Nıngapa, 17 B oo 

(a) Karutur: Gopalam v K Venk itaragh ivulu, qo M 032 29 ML) 
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sisters, and then distribute the: residue equally among the 
brothers and the mother and step-mother, if any. 

İf the Dattaka son". one-thırd or one-fourth share he 
explained in this vvay then he ıs to get £ or 1, if only one son 
be born after adoptıon—and $ or r, if fuyvo sons be born 

Shares of adoptee and father"s relations.— Therc ıs no 
other express authority in the Smritis for cürtailıng the rights 
of the adopted son But the author of the Dattaka-ChandrıkA 
extends this rule of dıifference in shares, to cases of partition 
betvveen male descendants ın the male İme dovn to the great- 
grandson, vhere there is competition beteveen an adopted and 
a real descendant. He does so by analogy vvhich vvould 
makc the rule applıcable to all case- in avhich: there is: com- 
petition betveeen a real and an adopted relatıon 

The extended rule has been follovved by the Calcutta 
High Court in a case in svhich the adopted son of  onc 
brother brought a suit for partıtıon against the sons of tuvo 
other brothers , (47) they formed members of a yont family 
govened by the Mitakshara, The Madras High Court 
doubts the correctness of this decision, (€) İn a subsequent 
case, the Calcutta Hıgh Court expressiy observed that there 
is nothing in the text of Dattaka-Chandrıka to prevent the 
adopted son takıng the fathers full share though the question 
vras not actually decided” (7) 

The rule vvas not applıed to a case ın vyhich: the: adopted 
son of one daughter vvas a clamant together vvith the real 
legitimate son of another daughter, both of uyhom  vvere held 
to be equal sharers., (7) 

Share among Sudras — Another novel rule enunciated for 
the first time by the Dattaka-Chandrıka, is that a Südra”s 
adopted son should share eg:za//? vyith his begotten son, on 
the ground that a Südra”s illegitimatc son may by the father”- 
choice get an equal share vuth his legitimate sons İt is 
difficult to understand the cogency of this argument, This 


(4) Raghub v Sadhu, 4 C 42$ 

(e) Rala v Subbaraya, 7 M aş3 
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rule, hovever, has been folloved by the Calcutta (2) and 
Madras (z) Hıgh Courts, for, this book is said to be of special 
authority in Bengal aud Madras, But the Madras Hıgh 
Court, after a careful consideratıon of all the authorities on 
the subyect, came to the conclusıon, folloving an: earlter: deci- 
sion of the same Court, (/) that an adopted son of a Südra 
vvas entitled to only a fifth share mn a competition vith a 
natural born son (2) But in the case of 47z/2//2 Perrazu 
v. 4. Suöğarayadlı (/) the above decision has been overruled 
and it has been finally settled by the Privy Council that an 
adopted son shares equally on partition vith:an after-born 


natural son of a Südra 

The Prıvy Council, hoveever, did not attribute sufficient reasons for meeting 
the argüments on ivhich the Chief histice Sir: )ohn: VVallis and Mr: İustice 
Sheshagırı Ayyar based their decision Their: Lordships of: the: )udicial 
Committee decided the case mainly on the ground that “The rule of the 
Dattaka Chandrik3, that on a purtition of the yornt family property of Sudra 
family an adopted son is: entitled to share equalİy vvith the: legitimate 
son börn to the adoptive Father subseqdentily to the  adoption, had been 
accepted and acted upon for at least more han a century in the  Presidency 
of Madras, as the lav applicable in: such cases to Sudras üntil the lav, on 
that subyect vras distürbed in 19 by the deciəton of the High Coöürt at 
Madras ın Gopalanı v Veniataraghavılu ”(n)  1n the last mentioned case 
Chief Tustice Sir Pon VVallis and Mr: Yustice Sheshagırı Ayyar folloving 
the earlıer decision of the same Couürt, ())) refused to accept the olzrer 
expressed by Turner, C V, ind Mathusvamı Ayyar, 1, in Aa/a v 368 
öaraya (ə) and discussed the lav on the subyect carefully Büt therr: Lördə 
ships of the yudicral Committee overruled the decision of: 3 Chref: İustice 
and a Büühmin İudge and folloved the oöz/e, of 3 similarly constituted Bench, 
hamely, a Chref fustice and a Böhhinin ludge sayıng r: “Nevertheless it vas 
the opinion of the Chief lustice of Madras, vho vas an able and eareful 
layer, and of Mr. lustice  Mattisvvami Ayyar, vho vas a member of 
Brühmin tamily of the Madras Presideney, and vho earned for himselt the 
vvell-deserved reputation of being one of the most accomplished and rellable 
lavryers in İndta in cases involving. a knovrledge of Hindu Lav” 


(3) Asıta v Nirode, ao CVN .. on ippeal to PC s: CVVN 
(6) Rapıv Sibbariyu 7 .M aç i 794. 
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Thelr Lodrships vvent on to add that, “ıt İs to be observed that the İsarned 
Hindu Subordinate Tudge vrho trted that suit (Goğalıs v Vs::24£aragavulu) 
İn or after 1911, must have belteved that in the Presidenoy of Madras the 
rule of the Dattaka Chandrıki, that amongst Sudras an adopted son vvas 
entitled to share equalİy on 3 partition iith the subsequently born legitimate 
son of the adoptive father, vras “ne rule to be applied in the Presideney of 
Madras ın cases ın vyhieh the pirties vere Sudras” (2) İt İs to be  noticed 
İn this connection that the Privy Council, in more instnces than one, ın 
deciding important questions of Hindu lav has relied on the experiences of 
the tryıng Hindu yudges, (g) vrhose decisions vere seriousiy eh dlenged before 
their Lordshıps But it is not very clear: vyhether thetr: Lordships: intended 
that the prınciple should be adopted by all Courts of appenl, 


Sub Sec vi—ADOPTEE"S RİĞHT AGAITNST ADOPTER 

Under Miıtakshara — The positton of an adopted. son is 
secure under the MitaksharA fot as he is entitled to all the 
rıght- of a real legitimate son, he aecqures from the mömcnt 
of adoptton, a right to the ance-tral property, so as to become 
the co-ovvner of the adoptive father vvith: co-equal rights So 
his rıghts cannot be affected by an attempted alıcnatıon so 
far as the anccstral property is concerned (7) 


Under Dayabhaga —But if his position be not better 
than that of a real İcgitimate son, then under the Düyabhaga, 
and also under the Mıtaksharğ so far as regaidə the self: 
acqutred property, the adopted son vvould be left completely 
at the merey of the adoptive father. The proposition that 
an adopted son is entitled to the samc rights as a real: legiti- 
mate son of the adoptive  parents, confers on him in Bengal 
thc contıngent and uncertaın: right: of: inheriting from: theiın 
and all theır relations 


Protection needed by adopted son —But the certaın 
right of inheriting the adopter"s property ought to be: secured 
to him by: cürtailıng: the adopter”5 pover of giving avvay his 
property to the detrıment of the adopted son, secing: that: the 
moving: consideration inducing the: parcnti to give their son 
ın adoption is, his: advancement by his appomntment as hetr 


(2) 481A 280, 204 

(?) a8 TA a8o, 296, Ramehandra v Vinayak, 4t İ.A 290, gto 
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to the adopter/s property, According: to the princıple of 
equlty and fYustice, therefore, the Courts are competent to 
protect an adopted son agaınst the caprıcions and vrhimsical 
disposition: of his: property by the adoptive father under the 
Dayabhaga school, made vith. a viev to: deprive the son, of 
the right of inheriting the same, vyhen the protection afforded 
by natural love and affectton to real legitimate sons is vantıng 
in his çase Therc are, hovvever, some cascs göverned by 
the Mıtakshari, in vhich: it: has been held that an adoptive 
father 15 competent to makc a gift of his: self-acqured immo- 
vable property cıther by an act z)//£? vz7os (s) or by a VVill (2 
so as to deprive the adopted -on: Büt m these cascs, the: prin- 
ciple of cqurty could not be mvöked, iasmüch as the adopted 
sons became entitled to large ancestral estates 

In 1Tindu lav adoptions took the place of VVills: vvhich 
vere unknovn and. unrecognized Adoption is iegarded by 
the Iindus as an appomntment of the hen and successor to the 
adopter The möving: consideration: mflüencing the: natural 
parent. to give ayvvay their son: m adoption is the belief that 
it 1s.an advancement of the child iyho is süre to get the rich 
nheritance of: the adoptive father They vould not have 
parted vvith then son, if they had: belicy ed that the: adopter 
could disinherit: hini, according: tö his pleasure had they 
thought such disinherison possible they vvould have: requred 
the adopter to settle his property on the böy before makmng 
the gift Büt this course has növ. become: ab-olutely  neces- 
sary, masmüch as the Privy Council has held that ın adop- 
tion, therc 8 no mplicd. contact: xith: the natural father 
that ns consideration of: the: gift of: his son, the adopter vill 
not makc a VVill depriving: the adopted son of: his estate, (4) 
İt i5 so held even in a case vhcie there vvas an express 
agrcement in vvhich it svas said that: the: adopter: constituted 
the boy his heir to his estate , their: Lordshipə remarked that 


(0 Rungimie Atchıma,4 MTA r z? VRPC sz 

(4) Purushotim s Vasudev, 8 Bom HC R OC 195, Sudanund o Böno- 
malec, Marshall 37 z Hay əos, eve Piramanınd s Sheo, sg İC 250 
2L 69 21 PLR toz: rş PİVR. igər 

(a) Sn Rayi ov Court, 261A 83 3CVVN qiş, sec birendri v Kala, rz 
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by sayıng that the adopter meant onİy that he had güven 
him the same right of  mheritance as a natural son vvould 
have, But it should be observed that that is a, right: vhiv: 
the lavv gives tö: an adopted son, no contract vas necessaiy 
for securing: it to him, in that case 

An adopted son cannot questton the validity of a: bequcst 
made by a testator by a VVill giving authority to his vife to 
adopt,(z) Nor can the adopted son avho xas the: adoptiye 
father”s brother” son, qucstion an: alicnation: made: by the 
adoptive fathei yomtly vith: his brother, ho vvere yönt at the 
time of alıcnatıon, becaqisc his right. mn: the: natural father”s 
c-tate ceased from the date oF adoption and his rights in that 
of adoptive father accrired after the ahienation 70) The adop- 
tıve father can compromise a sürt on behalf of tic: adopted son 
as to bind the latte: (r) 

Sub Sec vi —ADOPTİON BY VİDOV AND DİVESTİNG 

VVhen a person dies giving. an: aüthority to his vidov to 
adopt a son uünto him, then his estate müst vest in the ncarest 
hcir living: at the time of his death , for. a İlmdu”. estatc cannot 
rema in abeyance for a ncarer her vvho may com into exis- 
tence mn future, Hence if he dies vvithout leaving male: issuc, 
his estate must vcət either in his vvidov ör: vidovvə, or: m) the 
surviving collateral male members of the yomnt family if: gövci- 
ned by the Mitakshara, İF agam) the person İcaves behind 
him a son and authorizes his: vvidovv to adopt in the event 
of that son”s death vvithout male issue, his cstate vestə in 
that son, and on the İlatter”s death may vest ın a person 
other than thc sevidovv: authorized to adopt,(?) Betvveen the 
death of the adoptive: father and the adoption, süccesəion 
might open to the estate of deccased relations of the adoptive 
parents, vhich vvould have devolved on the adopted son had 
his adoptıon taken place before the fallıng ın of the inheri- 
tance. Hencee ariscs tlic vexed quecstion as to vhat: estatos, 


(0) Sri Ğadicherla v Nayapathy, 46 M 30033 MLT 47::7L Vİ 3 
(ev) Nagarmal v Abdul, iga35 N ş 89 LC gar, 
(3) See Medhi v Ghanshlam, 3? CİVV N, 93 :: gaz PC 404, 


(y) In this connection the şübyect, “Posver incapable of: executiən” pp. 
19:21ş should be read 
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already vested m other persons, may a subsequentiy adopted 
son take by divesting them, the ordinary  rüle of Hindu lav 
bemg that an estate once vested by mheritance cannot be 
diveəted by rcason of any subsequcnt: disqualıfication of the 
her (s) or by rcason of a ncarer hcir commg) into existence 
after vards, (g)  İTence divesting, by adoption is an evceptional 
rule founded on the peculltar character of the mnstitution, and 
entirely based üpən yüdicial: decisions, yhich do not secin to 
be qurte consistent 

Adoptıng vyidovv, “VVhen the estate is vested in the: adop- 
ting vıdov: as herress of her deccased husband, she becomcs 
diyested by, thic: adoptron iyhich is an act of her ov chorce 
Even if absolute povve: over property 19, given to the vvidovv 
by a VVill avith: pover to adopt, the vyidovv on adoption vill be 
divested of: the estatc (2) Büt evhen it vvas stated in the VVill 
"she should be absolute ovner of his entire cstate the adopted 
boy having no povet of intci ference: düring: hec İlife-time,” the 
adopted son “hall have no right to posscəsion dürmg: her: İlfe- 
time (c) İf the hüusband”. cstate is vested mn: tivo: cozvvidovvs, 
and once of them or both of them yomntly adopt a son in the 
evercisc of: tic: pover gianted by the husband, bəth the 
vi dovvv (become diyested (4) including: the office of tirusteeəhrp, 
(£) even if they divided the property  among them-elves (7) 
So m DBonbiy it has been held that avhen the sentor vidovv 
vithout authority feom the hüsbund adəptu a son of: her oyn 
accord, the yunıor vvidovv is: also divested of: her: mtercst: in 
the husband". estate (7) 

Other than adopting vvidovv “Büt in: a case here a 
person dicd: İcayıng: tevo: vyidovve and a. son by the senior 
vidovv and giving: authotriy to the: güniot vyidov to adopt: m 
thc event of that sor”s death, and. on the: happening: of: that 
event the fumor vidov: adopted. la son, it has been held that 


— —————.- —-.,—.. 


( ) Moniruni s Eeri, $ C 7?” 

(a) Callydoss s Kinssin, ri VVROC ni BLRFEB 102. 

(6) Krishnumnia v Lakehminir iyana, ig39 M) azı, 

() Dürgi ve: K inhalya, 49 A $?) igaz A 387, 

(4) Mondukim v Adınatb, 18 € o), Tiruvengalam v Butehayya, 2 M, 
373" 1939 Mitr 

(e) Tiruvengalim sv Bütchayy i, aöəve 

(72 Atnapusabu ve Ruprao, igə4 N si 

(2 Rakhmabaş v Radha, s Bom, H Ç R .A.LC./ ığı, 
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the senior vvıdovv cannot be divested of the estate v.hich 
became vested ın her as the mother and herress of the -on (2) 
So also vhen on the existing. son”s death the estate vested a 
his vidovv or in his paternal grandmother or other hetr, it has 
becn held that hıs mother in the former casc, and his step- 
mother ın the latter, could not adopt, and cause the estate 
to be dıvested.(?) 

Mother after son"s death, —But if (he estatc vest- in 
the adopting: vvidovi by inhetitance from her “on or son” son, 
and she then adopts, the adoption xüll be valıd, and the 
vvidovv vvill be: divested of the estate according to (he 
Mitak-sharA school (7) 


The lav may be contended to be different in the Beniyal si hool, 33 regördə 
divesting: in such cascs, because here under no circim-tane 5 cin a brother 
take ın preference to the möther, or i paternal uncle n preference to the 
paternal grandmother , vihere3s açcording: to (he Mitik isnar? the male mene 
bers of a yort-famıily tike, to the exclusion of the fe m"les, the undivided 
coparcenary interest of a decessed member, and the adoption may be issum 
ed to relate back to the time vrhen the estate vested in the adopting. vridovv 


Different opinrons havc been expressed by the İcarned 
Tudges of the Calcutta High Couit, thc preponderanee is in 
favour of the viev that thc mother becomcs divcsted (6) Tbe 
prıncıplc upon vvhich is based, the opinion exvpressed by the 
Padicial Committec in the cases of 220o2z//2/)0oyee, (/) namely, 
that the svidovv becomes divested of the cstate even 4vhen 
ınherited by her from a deceased son, —appears to be, that the 
povver of adoption is a kind of pover of appoitment, (7/2) and 
accordıngiy the adoption of a son by the vvidovv operates 
as the execution of the povver and the appomntment of the 
property to he adopted son, and so the svidov. becomes 


divested by the operation of lay, of the property, from vhom- 
soever inherited, 


(2) Faiz uddin v, Tincoveri, aa C s6s 

(u) Bheobunmoyee v Ramkıisore, to M İİ.A, 270 3VVR PC s, Drobo 
moyee v Shama, rz C 246, Annımmah ə Mabbu, 8 Mad HİCR Ic8, 
Anandı əv Kashı, 28 B 46 , Manıikyamala ov Nanda, 33 U 1306, Adıvi v 
Nidamarty, 33 M 328, Madana v Purushothama, a8 M tos 

(0 l1amnabar v Raychand, 7 B azs, Ravyı və Lakshmibu, rr B- 38r, 
Lakhmı v Gatto, 8 A 3rg, Manikchand v lagat Settanı, iz C,şi8, 

(6) Puddo ə luggut, s C örş, Amrıto v, Surnomoni, 2 C VVN gög i zs C, 
662 , Ral latındra o Amrıta, s C VVN zo, 

(2) 10oMIA əqd see Vellanlkı v Venkata, M. 174, 185 P.C, 

(4) Bat Motiv, Bal Mamu, 2: B, 7oş, 
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An adoptton by the vvidov, of a predecceased son vithout 
the assent of her mother-in-lavv cannot: divest the latter of 
the father-ın-lavy". estatec vested mn her (yz) 

Undivided coparcener —VVhen a member of a yont 
famıly göverned by the Mitak-hara dies giving: permission to 
his vvidovv to adopt a. son, then his undivided  co-parcenary 
interest: vestə, on his death, m the surviving male members, 
vvho, hovvever, vill be divested by the subsequent: adoption 
made by the vvidov (o, İt should be observed, hovvever, the 
vestıng and divesting) gö ön continually by births and: deaths 
ın a MitAk-hara  yomt family, and the lan this respect, is 
somevhat different in the tivo school But it appears that 
if the male member in avhom the undiv ided” mterest of another 
member authorizing: his: vyidovv: to adopt, vests by survivor- 
ship, dies and. the iyhole family property vests mn his vvidov, 
and then the other vvidovv adopts, such: adoption: vvould be 
nvalıd by rcason of thc second vvidovi bemg) not divested (2) 
So, if the solc co-parcener, inspite of the: an hority to adopt 
given by his deccased  co-pai cener to his: vvidovv, alienates 
all or any of the family proportics: ab-solately, even by, gift, 
the son adopted after the alienation cannot qacətion it and the 
ordmary doctrimne that adoption iclates back to the date of 
the adoptive fathers death, does nət apply to such: cases (7) 
The dustinction is, that: if the adəption is: made vvhen the 
undivided co-parcen”ry inteicsr of the adəptive father remaıns 
Vested ın his co-par cene: takiıg by: sürvivorəhip the interest is 
divested and the adoption is valid , bat if the adoptiron is made 
after the cstate ha- pas-cd fron ih co-parcenci takıng by sur- 
Vivorsiit,y tö his hetr or to a stianger by, alienation: then the 
estatc cannot be diyested and the adoption is mvalid. (7?) 

Any other person —.- iegard- the cestate of any: person 
other than the adoptive fathicı, sücecs-ton to vrhich had opened 
before adoption, the adopfed -on camnot lay any clatm to the 


(ə) Gopal v Vishnu, 23 B) 256, 
o) Bachoo v, M nkorebat, 34 1A o, Sri Vitada İ 
, 3 VA 4) Surendra v Saraya, 18 C 38 da s $: Biogo, r M, 
(6) Rupchand z Rukhmabar, 8 Bom HCR,ACI 114, 
(g) Veeranna  Sayamma, şa M 398 gə? M azö, 
(72 Çhandra v Goyarabar, 14 B: 4öş 
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same (s) even vrhen the adoption vvas delayed by the fraud 
of the person in vvhom the succession vested, (2) So the sons 
adopted by the vvidovrs of tuyo gofra/a sağdızdas of a decen ed 
ovrner vvho succecded to the estate on the latter.s death, can- 
not resist the clams of the reversionets, masinuch: as, the 
adopted sons may clam the estate of therr respective adoptive 
fathers, but cannot claim the estate in vvhich their: adoptivc 
mothers had only a İlmited interest: (iz) 

An adoptton made by the mother avho inherited her son 
on his death does not divest the ve7a)) property x hich: vested 
in the son”s male heir on hı. death (7) 

An adoptton made vith the assent of the person mn hom 
the estatc is vested vvill diyest him of that estatc, (66) 

Sub-Sec vii—UNAUTHORİZED ALIENATİON BY VİDOYV 

As an adopted son becomev entitled to the adoptive father”- 
estate by divesting: the vvidovv, he acqumros from the: time of 
adoption (r) the right to iccover any property that has been 
alıenated by the evidovv avithont legal necessity The position 
15 not altered if a second adopted son, qucstion the valıdity 
of an alıcnatıon by the vvidovv before the adoption of: a, first 
adopted son vyho died a minor, (9?) He is not to vait: üntil 
the vvidovs death, like the reversioner , for, the vvidov”s 
estatc comes to an end ımmcdaately on adoption, consequcntly 
no unauthorısed alıenatıon by her, can subsist beyond the 
extinction of” her ovn title vyhich: alone: could pass tö her 


transferee () 

A contrary vtev, hovever, has been taken inisome eases in vyhich the 
unauthonzed alentton by the yidov) before adoption is held valid for her 
life, upon the hypothesis that she had povcr to transfer her İife interest (a) 
But this decision has subsequently been overriled by Full: Bench holding 
that an adopted son can set aside an unnuthorized altenation made by the 


(5) Kally z Gocool, z C 204 

(£) Bhubanesvarı v Murugnin, iz: C: 18 affirming, 7 C 178 

(u) Hanmava o Venkappa, t02? B 26 

(v) Adıveva z Ch nmall, 26 Bom LR 460 8r IC ror8 1924 B 393 

(x) Payapa v Appanna, 22 B 227, Sıddappa v Ningangavdn, 38 B 724, 
see Vaman v Venka), aş B 820 23 Bom L / 269 ör € 400 

x) Hanamgovda v İrgovda, 48 B 64 23 Bom LR 829 ro25B g 

(r) Hanmınt v Krishna, 49 B 604 

(s) Banomalı v yagıt, r CLİ qi9 (PC ), Morov Balay, 19 B £og 

(a? Sreeramulu v Kristamma, 26 M. 143 
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adoptive mother (3) Some İearned yudges of the Caleutta High Court 
thought that ın 24ooösz)40yee s case (c) the adoptlon vras not İntended to 
Contrary vrev be declared invalid, but all th at the Privy Cöuncil intended to Tay döv, vas, 
tiren by the (hat the adopted son, as brother to the last full ovner of the estate, could 
High Court not succeed düring the İifestime of his iidovr and mother, (4) and accordingİy 
their: Lördsbipa held that the adopted son could not get possession of any 
property aliensted by the vido, düring: her İife (e) 


Reason vhy It is difficult to ünderstand hovr the vvidovi could be held to have a İlfe- 
the above 


VIEVV i1n- 
ceur"te by adoptron 2 İf the exercise of the: pover of: adoption oper ites as the 


“ppoörntment of the estate to the adopted -on, the legal effect of vvhich is: to 
case the estate to vest in the son by divesling the vadovv, then the yvyidovy”s 


interest in the eətate inhenited by her İf that vere so, höv is she divested 


transferee also müst necossarıly be divested , he cinnot ben a higher  posi- 
tion than the vvidov herself,, İt: is impossible to find opt any principle: for 
dravring:a distinction betivecn the avidov and the transferee from her, vith 
respect to divestment There İs no reason vihy the vidovis estate should 
be deemed li ible to determin"tion by her death ör re-mirri ige only, and not 
also by idoption under the hüsband”". pover: The adopted son”ə righto should 
be the same is those of n posthumous son 
A prırchaser from a vvidov vo is: anthorized to adopt, 
cannot invoke any prıncıple of cqiuty for preventing the 
immedrate resumptton by the adopted son, of vhat has been 
alıcnated vithout legal necessity The: adopted son"5 cause 
at Of action is held by the Privy Council to arıse from the date 


datev from of adoption, to iecovci p?ssession from the vvidovr”s trans- 
ad option 
held by ferec , (/7) s0 3dverse possessron agamst the: adoptive mother 


Pe does not affecet the rights of the adopted son as time: does 
not run agamst the adoptce prtor to the date of his 
adoption (£) 

Sub Bec ix—INVALID ADOPTİION 
İavalid adop Effect — Therc arc tuvo clements in an adoption, /72s2, the 
BORRƏLS”. transfer of thc 247? za 2o/esfas or paternal: dominion: over: the 


“al of the boy from the natural father to the adopter, çausıng the 

evtinction of his status in the: family: of) birth, seco,a?, the 
investment of the boy vvth the status of son unto the adopter, 
VVhen -lavery vvas recognised, if the adoption vas mvalid, the 


(5) Vaiiyanath v Savyithri, qr M. 7ş F B 3 MLİ 98? z22M 

oTəfiəb 220 
€) 10 7Q ea Puddose “ggüt, s C öıs 644 

e) Gobindo : Ram, 24 VV R. i8y, Kily e G , 

Prosonn" z Afzəl, 4 C s23 y ocool, 2 C gs, 207, 
) Rus laşat, 321A 80 TCL İ 49 

b) Sitar im v, Rayram, 48 İC 2)0(N) 
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boy vrould not acquire the status of sonship to the adopter, 
but the effect of zi/7 by the father or the mother and occep- 
face of the boyş vvould be the loss of his status ın the famıl, 
of birth, and the acquisıtion of the condıtion of a slave of the 
adopter, and as such he vras entitled to maintenance onİy ın 
the family of adoption, (2) But such an effect as this cannot 
arise novr that slavery has been abolished if the: adoption 
falls, the boy”s status ın the famıly of his birth uvill: remain 
unaffected by the ınvalıd adoption. (:) This: distinction: is 
not borne ın mind "There arc some decisions in vyhich the 
former vtevv vvas taken, vhich vas correct before the abolitfon 
of slavery , vvhile there are others ın vehich the lattet viev ha 
been expressed, 

A person vvhose adoption is invalıd, is in the eye of lav 
an absolute stranger to the adoptive family. (2) An x?axayana 
ceremony performed by the adoptıive father in an mvalıd 
adoption is a nullıty and there is no bar to his sübsequent 
adoption. (2) 

Though an adoption may be mnvalıd yet an adopted son as 
such may acquıre by adverse possession property belong- 
ing to another, (/) 

The vvidovv ıs not personalİy estopped from disputing: the 
valıdıty of the adoption and  recovering: the estate of her 
deccased husband, ın the case vyhere the adoption is: mvalıd 
unless the adoptee”s position has becn preyudiced, (7/2) 

Ratıification of invalid adoption.—An important qucstion 
often arıses vyhether an invalid adoption can be made valıd 
by subsequent ratıfication, İt: should be borne in mind that 
there is a vast diffeience betvveen estoppel and ratıficatıon, 
The former binds the partıcular person or persons or those 


v”ho might claim any right under them, vvhile the İatter 


(5) Ayyüvu v Nıiladatehi, : MHCR 4s 

(x) Bavvanı v Ambabiy, r MHCR 3ğğ, Laksmipp v Ramava, 12 Bom 
H.C R 3öq, 397, Dalpatsıngyı 6 Raisıngy, 19 B: ş28, s33 rz Böm 1 
R s66 29 İC 43, Varthilıngam v Murugaran, 3? Mc027 0708 
LT 89, Vaman vc Venkayşı, 45 B 8əg 23 Bom L-R 269 “ör IC 460 

(2) Ramkıshore ev Tayanarayana, roNL R.) 40C, 066 401A 213 17 
C VVN rı89 i9 CLİ) 237 1 Bom LR 867 IrAL) 8öş 25ML 
)1 sız 2o1C gş8 

(2) Vadervu əv Somasundaram, 43 M 876 so IC 6os. 

(?) Alyanacharıar s Lakshmi, 2: ML V şoo (oMLT ig tolC toq 

(ən) Ramcharı v Sarasvratı, 6o İC 246 Ta L.VV. ş44 (1920) M VVN zər, 
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valıdates the act of adoption and it: binds all: perşəns, aş 
if the adoption yas: valıd at the date of adoption, Nov 
the questions vyhether an adoption 42: 2//2/20 vo qan 
subsequently be valıidated by ratificatıon The: Madras High 
Court, ın the case of /Ve,,Zaza v, Rusxgayya, (0) vrhich: vent 
up to the Prıvy Council, has held that the ratıification 
valıdated the adoption, inasmüch as, no once”. interest yvaş 
preğudıcrally affected in that case by the subsequent ratı- 
ficatıon, mn consequcncc of anything vyhich: happened before 
it. A latçı decision of the Madras High Court, (o) hovvever, 
has refused to accept the doctrine of: ratification lad dovn 
ın the abovc casc as it appeared to Oldficid, 7., obiection, 
able on its merits, The: same High Court, in the absence 
of any authority holding that such: sübəequcnt: assent of the 
Sağiüzdas vvould valıdate the adoption, has held that subse- 
quent ratıficatıon cannot turn an invalıd adoption valıd. (2) 
Mr, Şustice Ranade of the Bombay High Court (?) haş 
expressed an oöf//e/, namely, that an invalıd  adoption can 
be valıdated on the prınciple of: ratificatıon by conduct or 
acqurescence on the: authorities of: SadasZıoa v ffari, (7) 
Tayı v Lakshmıtat, (6) Sukhöası v (Yuman (0) and 
AVayenedvo v, fogendro (u) Vhe first th cc cases  involved 
the qucstion of: estoppel, vvhercas in the: last the: decision 
many turned upon the genuimneness of a VVil contafnıng: the 
authority to adopt, İn a Full: Bench decision (7) to vhich 
Ranade, /, vvasa party, it ha. been lad. dövn. that snbse- 
qucnt assent to an adoption cannot give it valıdity, if: it 
vas mvalıd vyhen made, Mr: ustice Ranade, hoveever, in 
the c ncluding. line: of: his: yüdginent: has sad that “the 
adoption in this case vas: yold for vvant: of: legal  povver 
ın this: adoptive mother to make a valıd  adoption and that 
this defcct vvas not cüred by the cönsent of the real herrs," 


(s) 3) M 477, 446 affirmed by P C a? M 199, 411A st 26ML 
d4ıı 18C VV Yə ış C LL) 309 26 Bom L / 328 ı2A 
333 331C 0 
(0) attırayu 0, “Venkatasıvamı, 40 M ozs, 938.33M L 1 rış.4o1C 


o) Dorarsamı v Chinnıa, 343M L ) ost 

9) Paya gə Appanna, 23 B 227, 333 (r) r Bom H C R. go 
5) ıB 2.A 366 (O) 

iv) ayıdan v Ramchandra, 22 B ssr, ss7 
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İnvalid adoption and Persoa aesiynata. -VVhen a gift 
is made by a Deced or VVill to a boy vho has been adopted, 
ör vyhose adoption is directed, by the donor, but vho is: not 
adopted or vyhose  adoption is held mvalid, then a questron 
arıses vvith respect to the valıdity of the gift H the: nten- 
tion is: clear to: benefit the boy vrho is ident fied irrespective 
of adoptiqn, the reference to vrhich is: intended as mere 
description, then the gift müst be held good according: to the 
same prınctple as is: lad dövm in Section 76 (old 63) of the 
Successton Act (co) But, if on the other hand, the: adoptfon 
of the boy appears to be the conditton of, or the: n öoving: con- 
sideratton for, the gift, then the gift cannot take: effect, if the 
adoptron fails or: is pronoanced mvalid (7) The fact that a 
VVill desci ibes the donce as an adopted son does not mean 
that unless ın lav and fact he is an adopte1 son the testator 
mtended that he vvas to get no beneft under the VVill (9) İn 
such cases the Couit should not stra, to adopt a construc- 
tion vyhich vvould defeat the intention of the testator, (2) 

A document vhich stated : “further you, becömmg a son 
to me, vill be such an ovner of all my propertics as. a son 
13,” cannot amount to a gift or transfer of property. ( a) 

Seo 8-YUDİCIAL PROCEEDİNGS 

Surt to set asıde an invalıd  adoption —The  presump- 
tive reverstoner (2), or, more properİy, the next heır, and 
yyhen he refuses, or is: in collusion, or is. a female, the remoter 
reversioner is permitted to bring a suit for a deciec  declarıng 
the mvalıdity of an adoption during: the life of the adopting 
vvidovr,  Considering the gravc and important nature of dis- 
putes relatıng to the truth or valıdıty of an adoption, involving 
questions of famıly status and the serrous consequences of a 


(ee) Nidhoo z Sada, 31 A 253 20 VV R gr, Biresyerz Ardhu ?ç1A 
ror 19 C aş2, Mürari v Kündan, 3r A 339, see Hiriv Kadhn, 37 
B ı6 

(x) Fanındra v Rayesvar, ra 1:A 72 rr C 403, Karamsı ə Karsan, 23 
B or 

(0) Khub s Rami, 7? ALT 8s3 ş21C ar 

(x) Barı Dhondubat x Laxmnnrno 24 Bom LER 7g4 (G81C , so4, in this 
connectton see, KRriəhna vv Sundara, as CVVN ör PC 

(a) Surappa v Sundrimma, rg28 M tz76 - 

(3) Venkstanarayan v Suhbammal, 38 M qo6 zr: CL sr 19 VN 
Gar, final decision 39 M: ro 431A zo, Müthukrishna v, Harinarayan, 
1927 M 785 
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decree declarıng the ınvalıdity of ap adoption on the rights of 
the boy adopted, ıt appears to be desirable that such surts 
should be permitted to be brought: vithin a short time from 
the time of adoption, and that the adyudıcatıon made mn them 
should be made final as fa: as possible, Büt vvith: respcet: to 

sültə relating: to alıcnations made by a female heitr it has been 
held ın a se.ies of  casc: that the presumptive: reversioner 

cannot represent the remote reversioners, And although suits 

to set asıde adoptions are analogous to surts relating: to alicna- 

tiors, still they stand on a different footing. Accordingiy a 

Full Bench of the Madras High Court has held that on 

prıncıple the pcəumptive reversioner or a möre  remote 

reversioncr vyhen permitted to bring: such: sutt, ought to be 

held to represent all reversioners, provided the plaintiff diselose 

thc name, of all persons interested in the reversion, and serve 

noticeə on them to cnable them to be made partıe-, should 

they so desire, and provided the matter is decided after a 

far tual (the truc obyect of the concçession of: thta 

night of sutt, is, the protection of: the interest of: the actual 

reverstoner, and the perpetuatıon of: testimony vhich might 

be lost by the time the süccession actually opens, (6) A suit 

by the mother of the last male ovyner of the state, to set 

asıde an adoption made by the vidovv abates on the mothers 

death. (4/) 

The Prıivy Council (ə) ha, held that a next hearest rever“ 
sloner may cohtinuc the sült to set: asıde an adoption com- 
menced by the plaıntıff, the then nearest reverstoner, İn 
arriving: at the above conclusion the ludicial: Committee has 
made uhe follov mg obseriatıon vith respect to the declsıon 
of the Madra- Hügh Court in the case of Chiruvolu v, 
Cüiruvo/u (f) 

“The Madras High Court hev"drayn a distinetion betveen a suit brought 


İenatton by a qualıfied 
ovvner is not binding bi yond the İlfe time of the alıcnor In the: first class 
——————” ”. 

(e) Chirivolu v Chiruvola, 29 M 390 
(4) doru hallum Pıllır v Velliya, 33 M LT ?t9 
(c2 Venk tanariyanı e Subbimmal, 33M 490, 411- 

küy əs 19 dəl öqlı il decision 3 iə ə Ms cə 

indappa v CÇhanbas ippi, 28 C VV k i 

(o ə üə ppa, 28 € VVN 666, özs 48 B. qır 


to eh illenge an: adoption and one to declare an a 
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of cases it has been recognised that the presumptive reversioner"s sürt isin 
a representatıve character , in the other, hovvever, chtefly on the ground 
that the adyudıcatıon relating to an alienatıon to the suit of the presump- 
tive reversioner does net oper"te as a zes yoduafa against the conting M 
reversioners, it has been held that these have no right to: continuc: an action 
brought by him Although, no döubt, aş their Lordships have already 
remarked, there ıs great difference in the character of the tiyo tlasses 
of: surts, the position of the: plarntifis in both: instinces: iyhen: elosely 
examıned vrill be found, so fir as the potnt for decision is concerned, to be 
the same The test of ?es  //rafcafa applıcd by the Madrasş High Court 
seems, therefore, to be irrelevint to ihc inqurry vrhcther the petilioner is 
entitled to continue the action commenced by his grandf itler” 

“VVhat has to be considered is vhether “the right to suc/” in the yoords of 


the statute, “survives,) and if it does, vho can “continue thc action to obtaın 
the reltef that is sought 


The ground: on vvhich: sach: sürtə arc brought: are the Groundi on 
absence or illegalıty of the povvc: of: adoption given to the nə 
vvidovv, the ineligibility of the böy by rcason Of: his ber: idoption 
v/ithin prohibited degrees fər adoption, or: othet defecte, and mate: 
the non-performance of the necessary cercmonies, The pay- 
ment by the adopter of any consıderatıon to the boy"s natural 
father for ınducing him to make the gift in adoption, has in 
some cases been contended tc constitute the boy as £2:£4r or 
barchased son, and not Dattaka son, and so to render thc 
adoption nvalıd, Büt the Madras High Court has held 
that the receıpt of money by the natural father ın considera- 
tion of giving: his son, thöugh unlavful, döes not vitiate: the 
adoption: consisting: of: the gift and acceptance of the boy— 
vihich is. a distinct and separate transaction (2) 

Court-Fee.—A suit by a reversıoner for a declaratton that 
an alleged adoption is mvalid, affects title of the adopted son 
to the property and so aa/ za/or em court-fee ıs to be pad (2) 

Onus —A person settıng up title on adoption, as against: Onus 
another v/ho vrould succeed ın case there vvas no such: adop- 
tıoh, must prove the fact of adoption by evidence  frce from am tsup. 
all suspicion of fraud (4) and the oyzzr? is on him to prove the 


(g) Murugappa o Nagappa, 29 M ığı But see Esan z Harlsh zr: VV R. 381 


(2) Noksıng v Bholusing, 930 N 73 ic 

z) Sutroogun v Sabıtra, s V/ R, PC roş, Chatib uv Kundibar, 88 

(ə 73 1925 S 223, see Venkata v Papayya, 21 IC 732 (9:3) M VVN 
, Baluk v Nanu, 930 L 579. 
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adoptton, both as regards the povver of the adopter and the 
fact of adoption (2) Büt ehen the: adopted son has been 
treated as such for a long serics of years, slight: evidence: vill 
be sufficent, (/) and Courts ill: presume: adoption (2) as 
also the authority of the vido: to adopt , (//2) and so the 
person vvho challenges long after adoptron, the: authority of 
adoption, müst: clearly prove the vant of it (zz) İf the re- 
quısitc authority and the /acizəz of adoption vith: the 
neccssary formalıtıcs are proved or admitted, the ozzzs vil: be 
shifted: on the party opposing the adoption to prove the ex- 
istence of otber invalidating circumstances such as the adoptee 
bemg the only son of his: natural father, or of a. different 
faith (ə) But if the adoption is denied by the person said to 
have been adopted, the burden of) proof lies on the person 
alleging it (2): The oyzes is on the person setting up adoption 
that a person vas ın a fit state of md to perform the: act of, 
takıng vyhen the alleged  adoption vvas made by a person 
vlio vvas zə? e v£rentis and vas delirious, (7) 

İt is to be presumed that Z7oəza, if necessary, yas: perə 
formed vvhen the adoption is challenged aftci 48 years, (2) 

A person setting up. a, o/ayarzz (2ydyana form of) adopa 
tion is to provc the agreement: neccssary under such an 
adoption, (6) 

But the oyrzş hes on the plamtiffi to prove that an adops- 
tioh is invalid or false and: fraudulent vvhen the sutt vyas 


69) Ki v, Goluck, 4 VV R. 78, Farinee vz Saroda, tr VV R. 468, Kishori 
9 Chun, g CLİ i2PC tq: A 16 İTCVVN 4zo 36LA 9 
Bon IR. 606 Lale Chirani, 32.A oq P.C g?1A r r4CAVN 
285 12 Böm LOR 246 sİC sag, Chovdry vi Koor, ız MİA ago, 
986 32 VV R, PC) r, 2-3, Ramprotab v Abhılak, 3CLR 17o, 174 
Hur Dyil ve: Ray kuusto, z4 VV R. CR roy, Bissessur o Ram, 2 VV R) 
CR 325, 328, Roopmon)ooree ve Ramlall, r VR, CR 14 , 147. 
“ə ə Ning pa, o Bom HCR 26 note, Kallas s Biloy, 30 

D1414 

o) Karlash Biyav, 30 CL) 404 

2) Sambasıvın Rimasiviımi, 48ML13953 831C ??z 1) 

(m) Prem v Shambhu, az A a8z 18 Ai 3 4731 76 . ə M.B 

(ə) Kanchumarth: ə Kanchumartbi, 89 1C 87 92: PC zor 

(o iyun v Səy so C og9 

(5) Chandra e Narpat, 331 A 27 20 A 18 ır C 

Sankar 9 Eal293A sig şal A izş niC Vi N Sa: VİN sa, He 

(z2 Kolhapur, Mahırıya v Sundarım 48M r rozş M 497 

(r) Chhote Lal v Chandra, 45 A $9 (s) See Sec 9, 2 aşı tn/ra 
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brought for declarıng an adoption mvalıd (6) But the 
Madras Hıgh Court has held it othervvise, (a) 

Evidence, —The factum of adoption is to be establiched 
by clear and satısfactory evidence, (ə), VVhen there is no 
avritten record of adoption, vvhen the: child”5 name vvas 
not changed, vrhen hc vvas not taken to live vith: his 
nev, famıly, vyhen he vvas not recognised as an adopted 
son and vrhen the accounts vhich give minutest detail dö not 
refer to any expenditure on the cetcmony of: adoption, the 
briefest possible evidence of the ceremony having, taken place, 
18: highİy improbable, (ə) VVhen after exccution of a 
registered deed of adoptton, therc is no evidencc: of continuou- 
trcatment as adopted son, and the adopter consistentiy 
repudrated the adoption, it could not be sarl to have becn 
proved that adoptıon has taken place. (x) The Courts vill 
be yustifted in vrevving) vith care vhen an adoption: based on 
authority is said to have taken place many years aftcı, (7) 

A statement by a vvidovv since deccased as to her  povver 
to adopt is not admıssıblc a. evidence of: such: pover  ünder 
section 32 ($) of the Evidence Act vhen she adopted one of 
her ov relations long after hei hüusband”s death (2) 

İn orde: that the evidence given in a, former  yudicial 
proceedıng may bc admıssıble under section 33 o? the Act, 
the party challenging it shoald have had both the: right and 
the opportunıty of cross-examınıng the vvitness (4) 

The 2a/z entries vyhich relate to a family partıtıon of 
immoveable property of more than rupees one hundred in 


oa 


(2) Brofo v Sreenath, o VV R 463, Patel, o Fatel rs B scs, Ashrafi v Rup, 


30 A r97 
(u) Raya Gopalu v Natha, 3: M 329, this folloved—Laxman v Bhulabuı, 
78 IC 802 


(v) Padmalav v Fakıra, 35 CVVN 45PC- s3Cİ Tİ 262 

(uz, Divakar o Chandan, 125NLR. 64 44 C 20: 18 Bom LOR öz os 
CLli? 2: CV N 34 32ML) 6360 39 İC 6, ee also, /2o7 roft 
(v, above 

(a) Ghulam Haider ə G Nabi, 342 PL. 1913 21 TC 648 

0) Krishnayya v Lakshmipatlı, ao ML) 275 32İC əs affirmed by PC 
43 M (so S61C 101 

(z) Dal Bahadur v Bia, s3A  34CVVN sö sıC LL 7 2) rg? 

79 


(a) 79:4 


value though madmıssıble in evidence to prove partition may 
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be admıssıble ın evidence for shovving the consent to adoption 
of one party in favour of another. (5) 

Unless a man, vho vas only thirty years of age and had 
only married about three years ago, had been stricken viith 
some serfous ilİness, it is not likely he vould think: of: there 
bemg a necessity for a son bemg  adopted to hm, and the 
questuon hovv long he had been aılıng prior to his death vvas 
a vital qucstion in determinmng. vyhether: he had or had not 
authorıised to adopt  (£) 

Estoppel —A uvidov,, representing that she had: authorilty 
to adopt, made an adoption , but she vill: be estopped to 
ımpceach the adoption on the ground that she had no 
authority, (7) A ividovy, hovvevcr, adopting an orphan boy 
vvill not be estopped to challenge the valıdity of the adop- 
tion, (“) 

Recognition and acqutescence on the part of members of 
the famıly acquaınted vvith the facts may give rise to an 
inference that the condıtıons relatıng to the adoption vvere 
duly fulfilled, (7) but it vill not operatc as an estoppel 
against them if the adoption vvas invalıd 

VVherce an adoption had taken place vith great publicity 
and all necessary ceremonics, a formal deecd of adoption had 
been executed and: registered, the: adopted son had been 
received mto the family of his adoptive: father and the: adop- 
tion vvas not challenged for several years, the adoptive mother 
İs estopped from challengimg the adoption (z) 

But estoppel must be taken as purely personal and it does 
not bind any one vvho clams by an ındependent title, (2) 


(9) Tehhnun v Banvvarı, 1929 L 16 

(ce) Ramadhın v Chandrama, 22 L.VV or 89 LC s6s 1935 PC $4(PC) 

(d) Dharam vs Balvvint, 14.A 3098 401A 42 16CL/ 60 16 CVVN. 
N 675 151C 673, Göngü ev Buda, tr 1C 27(A) 

(e) Govind v Chandrabhagı 2 NL. roo 441C 675 

(7) Barangovda ve Rudrappa, 2 B 403 1928 B: og ın this: connection 
se Roayendra v Gopil, o P. 157 34C VV N riöi s3CL) 287 
ıgao PC 249 

(ə) Dharım v Kalavati, gö A 88: 

(3) Dharam v Balvant, 34 A. 198 49 1:A az 16 CVVN öz 16 
C L )6əo tsl C üz, P irasuram iyyı v Venkalaramayya, ıgzz M 
777,. 466 Vyulilinga v Münigan, 47 M. s9 23 ML İ, i89. IŞ 
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Limitation for declaring invalidity of adoption — The 
viev/ that if an adoption is invalid, the adopted son/s natural 
rights remain quite unaffected, is yüst and. cqurtable, The c 
is hovvever, great practıcal difficulty in giving: effect to), it, 
vrhen the adoption ıs set asıde after a considerable time: has 
elapsed from adoption, and most of his natural rights have 
become barred by limitatıon. 

VVhile construing the provisions of the Limitation Act: of” 187r, ön this 
point, the yudicial Committee observed,—”lt: seems to them Lördshipə that 
the more ratıonal and probable principle to aseribe to an et vhose language 
admıts of it, is the principle of alloving only: i möderate time vithin vhich 
such deltcate and intricate questions as thosc involved in: idoption shall be 
brought into dispute, so that it shall strrke alke at all sünts in vyhich the 
plartıff cinnot possibly succeed iithqut disolacıng an ipp3rent: adoption by 
virtue of vyhich the defendant is. in possession ”(z) 

But nevertheless, all the High Courts didiat one time həld that under the 
present Limitation Act the reversionary her is entitled to bvelve yerə after 
the death of the vvidovr yiho inherited her hüsband”s estate and idopted 3 son 
unto him, for instituting. a süt to obtun possession of the estate on declara 
tion of the invalidity of the adoption) and th it the Article 118 applres tö suits 
for declaratory decrees only ( 7 ) But havıng regard to the principle enanciated 
by the ludicral Committee in /açaqayıöa v Dal hina”s case, and to an, obser 
vatlon made by their Lordships in: 1/22es)2aaiə?: case (k) and also to the 
decision İn Z? e3man ZaPs case/(2) the Madras High Court, and a Full Bençh of 
the Bombay Hıgh Court presided by Sir Lavrrence yenkins, have held that the 
Article 118 cf the present Limitation Act: göverns a süt for a declaration 
that an adopttön vvas invalid, vhether the question as to its: validity is raised 
by the plartiff in: the first inst ince, or arises in consequence of the defence 
setting up: the adoption as. a bar to the pl untifi”s clarm to the adoptive father”s 
estate (73) 

This vrev) is supported by the opinion expressed by the Prvy Council in 
the subsequent case of 2/2/Zazysə v MNVarharə (xi) in vhich their Lordships held 
by applyıng the prınciple set forth in: /ag2o/a)/2a”y case that one years İlmita- 
tron prescribed by Article rz: (a) of the Act of 1877, is not confined to only 
sutts in vrhich no other reltef than a declaratıon setting: aside a sale, is söught, 
but apples also to suits vrhere other relicf is: sought vihich can only be 


(3) Yagadamba ev Dakhına, 13, (A 84, 95 13 C 208 

(7) Taganath e Ranyt ə C 334 , Ram v Raniıt, 27 C 242 and the cases 
cıted therein 

(8) 201A 3o 2oC 487 (7) 221A şı 2 6og 

(4) Parvathı e Samınatha, zo M qo , Ratnamassarı s Akılandammal, 26 
M əgr and Shrınivasa v Hanmint, 24 B 260 (FB), see Laxmını əv 
Ramappa, 32 B 7, Shrınivasi v, Balvaat, 3? B şr3, s3r iş Böm 
L R s33 2o1C 102 

(92 27 1A 216 2 B 3y. 
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granted by setting aside the sale This: principle is applıcable: syazazir 
mülandis to Artleles 18 and 110 :of the present Limitation Act XV of 1877 

But in the case of 72 :///z: ZesöAnüan(o) the yudicial: Committee appears 
to have expressed 3 contr"ry opinion vyhich is no doubt on: oös/er defa The 
same vtev” İs expressed in 3 subsequent case by the Privy Council, büt that 
also is an oöz/er dutum (p) 

Hence, the result of the conflreting decisions of the different High Courts 
is that the Caleutta, (4) and the Madras (r) High Courts hold that, vhere the 
plartiff seeks to recover possession as." reversioner on a declaratton that the 
alleged adoption is invalid, ör never, in fact, took place,” the İimitatron: applı- 
öable is that provided in Arttele rat of Sehedule İT of the Limitation Act and 
not Art £18, and the İtmitatıon begins to rün from the date of the death of the 
viidövy, vhen tho pliantifi"s suse of action arises: Articles 118 and 119 are 
applıcable to suits vyhere mere deeclaration is prayed for and no  possession 1s 
elarmed So iyhen an adopted sön seeks to recover possession, the period 
of İimitation ill: be: tevelve years from the date vrhen hİs rights have been 
interfe red vvith 

But the Bombay 5) High Court holds a contrary vievv 

A later decision (6) of the Allahabıd High Court (seems to follov the 
Bombay High Court but the trend of authority (6) of that Court is the 
other vay 


The Tudicial Committee, on a. carcful reviev, of all the 
cascs on the pomt, İncluding its previous  observations 
expressed in 72azxır Tırokuuvan v, Kaşa Rameslar (v) 
Umar Khan v Muhammad Nass-ud.din (vo) and Öiyoy Goğad 
AMooler)ee v, Srimati Krihsa Mahisüi, (6) has finally set- 
tled the qucstion holding that the: reversioner in a, suit for 
possossion vvill: get 12: ycarə time: from: the death of the 
vvidov (7?) 


(o) “1 1A 1e6 22A 727 

(b) Umar? Nuaz-ud dın, 3991A 19 :6CVVN 458 14 Bom LR, 82 
?o C 48, 

(2) Bhagıvant sv Murarilal, rş CLİ gy, ro4-r66 rs CVV.N” sə4, S3$ 
IC 427, Bukuntaz Kil, 9 VVN ə22, lagannarh v Ranyıt 25 isi 
354 , Ram v Raunyit, 27 C 243, 2sy265 4 CVVN qoş, qrlsqış , Lala 
Parbhu e Mylne, q C qor 

(r) Vclaga ve Bandlimudi, 40 M. 308 

(r) “hrinivas v, Balvant 47: B:si?, s , Laxmam z  Ramappa, 32 B 7, 
Shrinivasa v Hammant, 24 200 (F B3, see also Ramchandra v 
Narayan, 2? B 6r4, Barot Niran x Bürot, os B 26 

0 ) ını o Site, 33A 8 

n) Chandanın v S digrm, 26.A 40, Ləli e Mürlidhar, 24 A 195, Nathu 
v Gulab, t?. A rüz , Bisdeov Gopü 8 A (44 , Cont 
AVVN Hi5şo) zar p 44 , Contar o Tehangıra 

(ev) 331A rs6 roC VVN ro6ş (20 1A ig 16C. 

ə RA 141A CN 424 ə 9 VİN 48 

y) Kalyandappa 6 € hanbasoppa, 48 B qır 26 Bom LR 28. 
€ VİN 666 46 ML ş98 22AL) şoğ ?o1C gyr igaş PC iş? 
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Similarİy, a suit by a viidovr to recover: posseşsion of: her 
husband”s estate on declaratıon that an alleged adoption is 
false, ıs not governed by Article 118 of the Limitation Act ç ) 

But vvhere a sürt is: suübstance onc for declaration that 
an adoptıon is: mvalıd it is göverned by Act 118. of the 
Lumitation Act and the suit vill: bc barred by: İmitatıon if 
brought more than sıx ycars from the date of knovvledge of 
the palıtıff, (a) 


Se 0—DVYAMUSEYAYANA ADOTTİON 

A boy vrho is adopted ın the 47yarzzsZyayına form 
retaıns his natural relattonship: to: all the original relations, 
and acqurres, in addıtıon, a nev relatonship: to his: adoptive 
parents and their relatıons, (2) He is called the son of tivo 
fathers, as he is not absolutely given avvay in adoptlon, büt 9 
made a son common to both his original as vvell as: his: adop- 
tivc parents, yüst as a property may be transferred so as to 
become thc ?ornt property of the transferrçi and the tiansferce 
A son could be of this description by agiccınent at the time 
of adoption, (c) and not by reason of the performance by the 
natural parents of any initiatoy cetemonics for the boy : such 
a son of tivo fathers s called  /Vi/ya- Öeyamınşayayana, (4) 
The Bombay Hıgh Court has held that in evciy case of 
adoption under this form, there must be an agıcement to that 
effect and the person settıng it up müst provc it İikc any other 
qucstıon of fact, (c) But a later decision by the same: İcained 
yudge, has gönc a step futher, on the authority of the abovc 
case vvhich, hovvever, did not hold it, and held that in the 
absence of any express agreement to the cfiect that the 


(2) Padmalav e, Fakırı, as C VN 46 PC sa CLİ, 92, the Art it 
is.a clerical mistake in the report 

(a) Lala Yagmohan v Sahu, 33 CVYN is3PCc 

(5) Nılmadhub v Bishumber, 3 MİLA 85, 

(c) VVooma Daee vo Gokoolaunda, 3 C s87, s98 (PC2 Mohna v Mula 
B9 1C 688 92 L 623. 

(4) Beharı v Shıb, 33 A 473 

(e) Laxmİpatı v Venkatesh, 4: B 3ış, 342 g Bom LR 23 381C 
ss : Mohna v. Mula 4övte, 
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adoptton vvas to be in the d/zyasızısAyayana form, the adoptıon 
must be presumed to be ın the Dattaka form. (7) According 
to somc an only son can be adopted only in this form , for, 
as a matter of lav, he must continue his: progenitoys son 
notvvithstandıng adoption in the ordinary möde An  expiess 
adoptton in this form is növ rare This form: of: adoption 1s 
unknovn ın the Punyab (z) The vvidovis of: brothers like: thetr 
husbands, can give ör take an only son in adoptton in the 
Ögzyamits)yayana form (2) 


The natural mother of a yvzya-Tüyam ushyayana son is 
entitled to inherit from him (z) 

Seo 10—Z2RİTRIMA ADOPTİON ” 

Dattaka and Kritrıima, —Accordıng to the Smritis and 
the commentarıes, the Kritrima form differs from the Dattaka 
only ın this, that ın the latter the boy is given ın adoption by 
his natural parents or cither of them, vhereas in the former, 
the consent of the bəy only is necessary ho should therefore 
be destitute of his: parents, and thus s?/z 7/4/27, sO as to be 
competent to give his assent to his adoption .. in all other 
re-pect- there is no difference betiveen the tuvo forms, 


Prevalent ın Mithila —Büt the so-called Kritrima 
adoption that is növ prevalent in Mithila appcars to be a 
modcın innovatıon and altegether a different institution from 
that dealt evith: in Hindi lav An adoption mn: Dattaka 
form here is not, therefore, invalıd (7) 


A Contractual relatıonship —The  Kritrima form of 
adoption such as is növv made ın Mithila, does not appear to 
be aği/Z atin but is somcthing ke: a contractual rclatıonship 
betvvcen only the adopter and the adoptee 


Both husband and vvife may adopt.—İn this. modern 
form a man and his vifc may cither yomtly adopt one son 
ş 

————— 0... 


H a 
ə.s? uchrao v Bhimirqo, qa B a??, 79 :44 İC Bşt Mohna v Mala, 
(e2 Mohnu v Mul,, aöove 
(2) Krıshnı v Paramshri, 25 B s? 
(ı e. A 472 
S" Se afe 6p, 200 “Dattaka and Kritrima” and “p 
(7) Chandreshvar v, Bişheshvar $ P ??zi 193z psrsa Putra”, 
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or may each of them separately adopt a son, so that the son 
adopted by the husband does not become the vvfes son, and 
Vice Versa , and ın such a case the son of the onc docs nt : 
perform the exequral ceremony, nor succeed to the estate, 
of the other, (2) 

Elements of Kritrima adoptıon.—The offer by the 
adoptive  parent expressing: his: desire to adopt, and the 
consent to ıt by the boy, expressed m the İifetime of the 
former are sufficent to constitute adoption, No religious 
ceremontes or burnt sacrıfices are necessary in this form. (7) 
There 1: no restrictıon in this form as to the capacıty of 
beg adopted, such as being an onİy son, partıcular age, or 
performance of the Upanayana ceremony or marrtage, and 
partıcular relationshıp. (şr) 

His status.— The adoptee in this Kiitrima, forni docs not 
lose his: s7a248 m: his family of birth, and by the adoption 
he acqurres right of mheriting from the adoptive parent- or 
parent alone He cannot take the inheritance of his adopter”s 
father or even of the adopter vife or husband, the 
relatıonship bemg: İimited to the contracting: parties only, (2) 

Place other than Mithila —Aceordinz to the 
author ttative commentaries of the Benares school the 
Krıtrima form of adoption may be made m the Kali age, m 
addıtıon to the Dattaka form, and it appcears to prevail m many 
places m Northern mdia, if not also in the Deccan, But 
this form vvhenever met vvith ata place other than Mithila, 
must not be confounded vvith the modern innovation of the 
latter district, vyhich: though: called: A7z/7z/22a s altogether 
different from it. The real Kritrima form. is exactly  similar 
to the Dattaka one as regards therr incidents. 

Kritrima and” Putrika-puttra.—Properİy speaking the 
name /”://0nat should not be applıed to the adopted sons 
that arc populariy called by a different name in Mithila, 


(2) Sreenarain v Bhya, 3 Sel Rep 29 (33/, see also Collector, Trihoot z 
Huroparshad, 7? YV R şoo and Shib vg İoogan, 8 VVR. iss 
(02) Kullein v Kıirpa, 1 Sel Rep tr 
(m) 3 Sel Rep gö: qs Old Edition 
(əs) Collector, Tirhoot s, Hüroparshad, 7, VV.R R. s0o , Shib v Toogun, $ 
VV.R. işs, )esvant v Ram, əş VV. R. ss, 
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namely, Ararfa-onttra vrhich does not appear to be a corruption 
of Aratrima-pittra but of Avitaebutira, But it has been 
held that the adoption of ZZerzzl2ə/fra is an: adoption in the 
Katrina: form, that: his position is not better than a /z72e2a 
ultra and that succession to the: estatc of the adoptive 
father ıs not mherent in the status of a Ka?za-oottra, (0) 

Locatıon of Mithila,—Mithila is the modern district: of 
Tırhoot iyhich: is a. corruption: of the vord: 7a?a-222//z 
mcanıng the country “bounded by the banks” of three 
rivers, namely, the Gandaka mn the VVest, the Kosi m the 
East, and the Ganges ın the South (See az/€ 2 $7.) 

Sə. 11—ADOTTİON OF DAUQHTERS 

Adoptıon of daughters.—Nanda Pandıta recommends 
the adoption of: daughters by persons destitute of: female 
children for the purpose of securing spiritual: benefit conferred 
by the daughters son, But the Hindu community has not 
favourably received his recommendation 

The adoption of daughters appears to be a general 
custom amongət the dancıng-girls and. proətitutes vho have 
no daughters born of their body, This practice is, hovvever 
actuated by secular rather than by spiritual: mötives The 
Calcutta ( 2) and the Bonbay ( ,, High Courtə have held that 
such adoption is illegal: Büt the Madras (7) High: Court 
has held a contrary viciv A later: decision (9) of the same 
Court, hovvever seceems to have expressed an opinion: vihich 
15 mn: conformity vvith: the: decisions of the Calcutta and the 
Bombay High Courtə Büt m.a still: later cAse (2) some 
observations in the abovc mentioned case have been dissented 
from , but it agrecd vvith the viev: that unchastity of a 
marrıicd vvoman vil: not bring: her vvithin the: class of  dan- 
cıng-giris so as: to enable her to evercise all the rights vvhich 


(o) Kanhaly ev Suga, 4 P 824 göT C 6 6 bit LT og: 1926 gö 

( 2) Hencover Bye v Hanscover Bye (1818) 2 Morleyis Digest 133 

( g) Mathura Nukin o Fen Nnikm, 4 Bişaş, Hirav Radha, 97 B tı6: 
t4 Bom L Rttag il C 834, see also Manyunıma s Sheshgiri 35 B: 49 

(r) Narasanna v Gangü 3 M. ig, Müttukannıu Paramasamı, ra M 
214, Venku v Mahalınga, r M 391 

(6) Gudda v (Gunapatı , (192) 33 ML) 493 i?İC qəz, Nagamuthu 
v, Dası 32 İC 743 

(0) Meenakshı z Muntandı, 38M itqqı 1131:1132 əş İC os? 
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by custom and precedent have been alloved to them, An 
-adoption of a daughter by a dancıng:girl is valid in Madras(r) 
but not for purposes of prostitution as it is opposed 9 
public policy. (7) 

The ordinary presumption that property standıng in 
the name of one member of a co-parçenary is the property 
of all, does not appiy to dancıng sisters İving) together, (20) 

86o. 12 —İLLATOM SON-IN-LA”T 

Ulatom son-in-lavi.—The usage of adopting a: sön-in- 
lavv appears to ovre its origin to the same principle upon ivyhteh 
the ancıent institution of appointing. a danghter to raise: male 
issue for the father vvas founded. 

İn some of the districts of Madras the custom of) ///42o)əz 
or affiliatıon of son-in-lavr exists, A person viho has no 
male issne, although he may have more than one daughter, 
may Afiliate a son-in-lavv m this. form, vihether at that 
time he vvas hopeless of havıng male issue ar not, () The 
Tudictal Committee in an appeal from the Madras High Court 
relying on an unreported case ( 7) of the same High Court 
has held that amongst the Sudras of the ZEaz/z/za caste there 
exists a custom of ///2/09 adoption by persons uvho had 
natural sons İrving: at that time, (2) 

An 7//atom agrcemecnt can be implied from the circüms- 
tances of a case and ıs a valıd contract, (a) but merc İlving in 
the house of the father-ın-lavv and assıstıng his: vido, after 
the death of the father-ın-layvv vill: not, mn the: absence of 
specific contract, constitute an 7722709: son-in-lavy: (2) 

The 7//4fon adoption is: not invalidated by the marriage 
bemg  celebrated after the dcath of the taker, (c) 


(u) See foot motes (r), (s) and (2) above 

(v) Kandaiya v Chokkammal, 28 MLT 1o6 şol C 24 İ2L VV z 

(m) Vısalaksh: v Dorasınga, 29 IC 974 

(x) Hanumantamma z Ramı, 4 M 272 

(ə) Hammya r Yelliyyanda, S. 4: No 46 of gös of Madra- High Court 

(s) Nalluri v Kamepallı, 42 M Boş 461A (8 a2MLTİ: 23CV/N 
roro 3oCT:/ 145 :7 AL / 66z zr Bom LR oo” srlCir 

(a) Vachoone Belaramı v Ramamma, (3 MLT tra ISİC 698 

(5) Gadıyam sv Mallavaraper, (r MET zr 22 ML) 265 r3lC 896 

(6) Venkayalfattı ve Negandla, (gir) 3 MVVN ig irlC os 
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The position of 7/2z/ozz son-ın-lav, is better than that 
Of a son adopted m the 224//424 form. He stands in the 
same postıon as a natural-born son and in a competition 
vith natural-born sons takcs an equal share, (4) At the same 
time his tic of: relationship: vith: his: natural family is: not 
severed and qonsequentiy his nutural right of: inheritance ın 
the natural famıly subsists, (e) 

A man ısə, hovever, competent to adopt a son in the 
Dattağa form after havıng affilated an ///e/o9: son-in-lavv 
and the ///z7om son-in-lav and the adopted son may İrve 
ponfiy but by that: netther they nor their: descendants 
constitute themselves Hindü  coparceners vith: the: right: of 
survivorship, (7) 

A person settıng: up the clam of 7//z7o)z: son-in-layy must 
provc by satısfactory evidence the: affillatıon of the son-in- 
lav (2) 

(4) 4 M 2yz abone (e) Ramknstna v Subbakka, iz M 442 


(/ ) Chenehamma £ Subbayı, 9 M 114 
() Panda Patyyı z Venk imma, iz ML,T 393 oo İÇ s4 
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AutAor”s exğlanafıon gaven in 126 addenda fo 12€ fourtA editlon of iki: 
örcafise fuölished in İoro, v/gardıng 1)6 circumslances under tpich hit ce, vonmmnr 
ietp 0n (Ae adoğted son”s öre-eyisting Tağlt 1o öroperty spas exğrerted and “010 
(a mista fe svas defected ) 

I have been asked by some friends, and 1 think it proper, to state the 
circumstances under vvhich 1 expressed vhat 1 subsequently dıscövered te 
be an erroneous vtevr on the subyect of the effect of adoptlon on the adopted 
son”s right to property inherited from the natural father before adoptton, 
and also the cırcumstances under vrhich the error vvas discovered 

1 delivered the Tagore Lectures on the Hindu Lav of Adoptlon in 1888, 
but had not vrritten out the lectures before dehvery, but had np epared a mere 
Synopsis of the topies of the subyect, arranged and divided under tvvelve hesds, 
that should be dıseussed ın the vvork, and a fev notes on e"ch topıc The 
lectures ought to have been published” ivithin six months of the delivery 
according to the dırection of the founder of the Tayzore-İav Professorship, 
but as nevertheless a practıce contrary thereto had grovn up: of delayıng the 
publication, 1 vas preparing the vvork in a lersurely vay, the progress being 
also retarded by sll-health, But ın Tune 1890 vyhen only tour İectures out of 
elght then ready for the press, had been prınted, and the remalnıng four vvere 
still in an incomplete state, I recerved a letter from the then president of the 
Faculty of Lav. of the Calcutta Unrversity, callıng my: attention to the 
founder”s dırection, and requrring me to publish the vvork vithout delay. 1 :vas 
thus compelled to hurry on and complete the vvork vithout proper research 
vrith respect to all matters contaıned ın the İsst three or four lectures 

As regards an adopted son"s right to property inherited by him before 
adoption, vhat 1 stated in that vvork vvas deduced from the general principles 
enunciated in the Blindman”s son" case, and ın the Unchastity case The 
special rules lad döv by Manu and the commentators vvere completely 


overlooked by me And the oversight and error vere brought to my notico 


under the follovİng cırcumstances 
After the report of Mr yustice (nov, Right Honourable) Amir Alrs yudge- 


ment had been published in 1 Caleutta VVeekly Notes p rər, holding: that 
under the Dayabhöga Sehool an adopted son is not divested of the property 
inherited by him before adoption from his: deceased natural fither or other 
natural relatıon by hıs subsequent 3doption, 1 vvas informed in November, 
1896 by Babu Saratchandra Khan then a y)untor vakıl of our High Court 
that during the prevlous long vacatıon he had a discussion vrith a learned 
Pandıt on the questton of the effect of adoption on an adopted son”s rights 
to property inherited by him in the family of birth before adoption, and 
that the Pandıt expressed surprıse on hearıng that İ had stated in the Tagore 
Lectures on the Hındu Lav: of Adoptıon that there vvas no authority in Hindu 
lav” to support the position that “an adoptton operated as civil death and 
extingulshed the adopted son"s rıgbts to property inherited in the family 


 ——————-———— —,.———m€——.X5————————. 
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of birth: before adoption, and that the Pandit requested him to drav my 
attention to Manu s texts on the subyect and the explanation of them given by 
the commentators The young pleader explaıned to me the Pandıts viev, 
of the texts and satısfled me that the matter ıs vvorthy of enquiry and study 

On perusing Manü"s texts (pp 121— 122 2s/7a) and the interpretatıon of 
the same by the commentators 1 found that there ıs ample authority ın Hindu 
Lavr for the poösiticn that an absolute adoption, İike renunciation of the vvorld, 
disregard of İtemporal matters, or degradatıon, operates as civil death of tbe 
adopted son and causes extinction of” his existing: rights of property in the 
famıly of birth and opens succession to his then heirs 

Manu (IX, 142) sıys that the Dattaka son does not take avray the go/”a 
and the z:/£Za of his natural father vhhen he passes from the f imily of birth to 
the famıly ınto v”hich he is aüdopted the term ço//s iin this text means, not 
famıly, but the status of sonship to the mtural father, and not the right to 
inherit property in future The tevo terms: gö/za and r2222a form one con)olnt 
vvork in origina), and are equally connected yvıth the other vvords in the 
sentence and the purport 1s that as the adopted son”s relatıon as son of the 
natural father becomes extinguished by adoptton, similarly his relation to the 
property inherited from the natural father becomes also extingulshed, 
ş € , his existing proprictery right. in the natural fathei"sa estate ceases “This 
is the explanatıon given by all the comment"tora including: tha authors of the 
Dattaka-Mimünshk and the Dauttaka-Chandrikk 

İt is clear therefore that the viev, expressed by me in the Tagore Lectures 
as one deducible from generael princİples, vvas not correct, rasmuch as the 
special provisions of İüvv bearing on the question vras: not only not taken into 
consideration at all, but it vvas errone üsily thought and stated that there vras 
ro such aüthority in Hindu İavv İt. is a mütter of very great regiet that the 
nuthoritres on the subyect eseaped my attention at the time that part of the 
Tagore Lectmes vvas compiled ina hurry andın a perfunctory mönaer My 
present opinion vvas embodied in the second edition of) this treatise for the 
first time, ns the ehanter on Adoption in the first edition had been printed 
before the error vvas discovered 


This very question arose in tvvo revent cases in Madraş, one in the Court of 
the Subordınate Vudge of the Knstna district, and the other in the Court of 
the Dıstrict Tudge of Godavery The former case vas decided in December 
r899, by the Sub-yludge vho  relted on and folloved: Tustice Amir: Alis 
decision, and also referred to the vtev) expressed in the Tagore Lectures, 
vrhile the other case vras still pending and had müde very İittle progress 
The parttes to the tuvo C3Scs vvere the sıme 


Sri Raya Rangayya App" Rao vho had lost the case before the Sub-ludge 
sent an officer and a local lavvyer in yune or hüly igoo to Calcutta for consult- 
ing Mrc7 T VVoodrofie the then AdvocateəGeneral of Beng:sl, and for retaın- 
ing him to argüe the appeal preferred in the Madras High Court agaınst the 
decision of the Sub-Tudge “The plesder submitted to him the texts of lavr 
and the arguments furnished by learned Pandits in support of the position 
that an adopted son becomes dıvested of Property ınherited from the natura) 
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father at the same time v”hen he becomes divested of his status of sonshıp 
to him 

The Advecate-General v”ho had the kındness to consult me vvhenever he 

felt any doubt or difficulty vvith: respect to questions of Hindu lay, ind. .nevv 
me very vrell, advısed the party to take my opinion on the question, after 
dravving miy attention to the texts and the argüment-, notvithstanding: therr 
obyection to consult me on the ground ihat 1 had already expressed an adverse 
opinron, büt veithout noticing” the texts relied on by them 

They came to men İuiy rgoo The pleder placed before me the texts, 

but appeared to feel some delicacy to say that the opinion expressed by ne 
vvas opposed to them, vvhen they vvere agreebly surprised tö learn that 1: had 
already considered them "İl, and changed m, öpimon The then disclosed 
hövr they come to me ag"ınst their ovn inclination and the cleent”s original 
ınstruction, and reqnestsd me to give 1, vvrittin opinion referring: to all the 
authorittes, and to give English transiatron of such of them, as had not been 
done into English 

The opinion given by me vyas shövn to Mr. VVoodroff,,, and ii conference 

yvas arranged to vvhich he and: VVoodroffle yunror (Mr: ) G  VVoodroffe novv 
Tastice VVoodroffe) ind myself vere part es, 1eexplamed the correct meaning 
of the terms ın the text of Manu, and hov that text and thc lav on the 
question vvere explaıned by the commcntatora nd the Advocatc General 
vras convinced (hat according to the right vicvv cf the lavv, an adoption 
operates as cıvıl death of the adopted son, as reg irds his proprietary rights in 
the famıly of birth 

Armed vvith my) vvrvitten opinion, the Reyi vvanted to cönvcrt it into 

hudictal evidence for the purpose of using it against my opinion in the İl agore 
Lectures, and accordiıngly he cited and examıned me asın expert vvitness in 
the case pending in the Coürt of the District Tüdge of Godavery My evidence 
related chsefly to the English: translations of the Sanskrit texts, and to my 
present opinion, But the Madras High Court have not accepted either my 
present opinion or my translation of Manu” text (IX, 142), nor have they 
accepted the translation of that text given in the edition of Manu”s Code as 
one of the Sacred Books of the East Series 

Secel L R,zo0M 437 

ADDENDUM “B”" TO CH IV “ 

Zövidence of £8s aufAor given vr Afedur case in rgöo şefoyfed in 20 Alad 
497 füblished an gr: Afadras Kaso /ererna), /ournal fortaon, 5 67, frö 
after the author death) 

EFFECT OF ADOPTION ON PRE EXİSTİNG RİGHTS 
( Beharı Lal v Karlas Chander, (1896) r C VVN rər , Birbhadra v Kalpa- 
taru, (rgoş) r C.L / 388 , Venkatanarasımha v Rangayya Apparov, (ro) IL 
R z2oM, 427, Dattatraya Sakhram v Govind Sambhayı, (r916) 1L R qoB 429) 
The Privy Council in dealing vith the Medur case, avoided  deciding the 
question, vyhether vrhen a person is adopted, he is thereby divested of rights 
aöreadıy acqurred by him ın properties belonging: to his natural family yudicsal 
20 8..00)000000577 00 0000000 
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opınıon in İndian is evenliy divided upon the polnt, The earlest of the above 
cases (decided by Ameer Alt, /) arose under the Dayabhaga lavv, but that 
cırcumstance seems to make no material difference in the decision of the 
question The conflicting vievvs may perhaps be convententİly described as 
dominated respectively by legal logic and textual authority The text of 
Manu, (IV, r42) is the startıng point for the discussion and there has been 
some controversy mot only as to its true interpretatıon but even as to its 
correct reading The different considerations relatıng to this aspect of the 
question vvere so fully brought out in the evidence given in the Medur case 
by Mr Sarkar Sastrı and Mr M Rangacharıar that vve deem it desrrable to 
place it before the profession substantially in its original form VVe are 
avvare that the Madras High Court held that their opinions vvere nöt admıs- 
sıble under the he id of ““xpert evidence", there bemgi no question of: “foreign” 
lavv—but vve reproduce them as contalnıng. a full statement of the case for 
one sıde or the other, from the textu:İl port of vievv 


The theory that adoptton is an alogous to “Civil death” is based on a partie 
cular: interpretation of Munu”s text and. it vvill be begging the question to 
issüme that as the basıs of the argument İt has also to be borne in mind 
that the analogy isin any viev incomplete, for it his nevcr been suüggested 
that the idoption puts an end to the adoptee"s rights or İcts in the next 
heir, in respect of propcrtics acqurred by him öy əs: ozos exeriüions MH 
on the other hind, the text of Manu is held to be clear and express that 
the aAdoption not only affects his 


rights of: (future inheritance in the 
natural fimily büt divests the 


adoptee of rights already acqured in the 
bröperiies of the nütural family, the argument founded on the assumed 
disfavour of the Hindu Lav to the divesting of) vested rights has hittle 


force in it That such in operatıon may lead to anomalous or, imconi 


venrent conseqrences, especially in connection vvith the rights of ahenees 
and of prospcetive heirs cannot be denied and this: consideratton seems 
to have vverghed much vith the yudicral Committee in Aer,r: AZ/iZanı”s 
case, (879) 1 L R s C 7/6 But such anomalıes exist in other brancles of 
the Hindu 13vv, Cİ” for instance the effect of an adoption by a Hindu vvidovv 
on alten ittons made by her (or by any €o parcener) prior to the adoption, and 
even as reg"rds the present topik, it secms to be ündisputed that the adoption 
yvill deprive the: adoptee of his right by birth in the ancestral property of the 
natural family, though his right to a share therein vas one that he could have 
even altenated, pıtor to the adoption 


Mr, Golap Chandra Sarkar Sastri., 


(Examıned on interrogatortes ) 

o Please translate Manu, Chapter İX, Sloka tar, vəith the commentary of 
Medh"tıthı, and Slokq 142 vüth the commentaries thereon of Medhatıtlı, 
Sarvagnə Narayana, Külluka, Raghavananda and Nandana, 

Ansieə —M.inu, Chopter İX, Slok qr: Büt if a person”s daz? ama son (that 
is, given son) bi, endovcd vəh: all good qüalıtes, he (the given son) certainly 
taükes his (that person”) property, though recerved from 4 different göra 

Çommendary of Mod aatıtAı —ln the text (of Manu, ChapteriX, Sloka 183), 
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“neither brothers, nor fathers, (that ıs, father or rcmoter ancestors) but sons 
take the father”s property"-—ıs predicated the right of all descriptions of” sons 
to take the property (of the legal father), but vvhere there is an azırdsa son, 
the right to get maintenance onİy (is predicated) of the Kshetraya (appot 
ted vvife"s son) and the like (secondary sons) in the text (of Manu, Chapter 
IX, Sloka 163) “as asa son alone is thc mnster of the patern il v calth, but he 
must give maintenance to the other des ription of: sons, for the sake of 
compassıon”, hence the right of thc a/r2ma son to takc the prope ty (of the 
adoptive father) is: certainly establıshed (by thc text of Manu, Chapter IX, 
Sloka s8s), but this text (Slokı iqt) is intended to provide for (th: idopted 
sön”s right to the adoptive father". property) even vvhin an ayıras t son exists, 
othervvise no purpose vvould be served by this text Büt uhit is his əhiire ? 
On this some say cqusl to that of the ezerasa (son) by reason of the ab-ence 
(of specific deduction) of the tvventieth: part (for the eldest son, Manu, 
Chapter IX, Sloka rr2) This is not reasonable, for if eqnality had been 
intended to be laid dövvn, then yüst asın the topic of spporited: daughter, 
sö ın this (topic of the given son) also, it veould have been di clared,—“then 
the dıvision müst be equal ”—(M nu, Chapter İY, Sloka 134), hencc it is 
asserted (by us) that in inference should be made, of the sixth ör ergihth or 
the like share as is provided for the ippoimnted vvife"s son” (M.inu, Ch ipter İM, 
sloka r34) As to this also (there) rises the observ ition (vzz)) isla p.iirti- 
cular share ıs declared (by Yİinu) for the appointed avife". sön in ihe text— 
“ but the sıixth iə the share of the appointed vife”s son € M.nu, Chapter IX, 
Sloka 164), so also a similar share vvill be declared fər the dafrzəza son (Manu, 
Chapter IX, Slok3 rs9), hence the necessıty for the present text on the same 
subyect should be considered UPpadhyaya, hovvever, says —”From the present 
text on the sume subyect and from the ab-encc of any spcecification of any 
partıcular share, thıs inferencc is reasonible, that (the given son"- share) İs 
1ess than that of an appointed vvife”s son, büt not absence of any share nor 
partıcıpatıon of an equal share (vvith the azzasa son), nör equality  vvith: the 
appoınted vvife"s son ” 


Afanu, Chazter ZX, Slo/a rqə “The dafcıma son is not to take (vvith: him 
vvhen he passes from his family of birth to that of adoption) the gozze and 
the r:222a of his progenitor, anyvyhere Z?zyrda is follovveer of: goz?a and) ə 24/2a, 
(therefore)), the sooad2a (spırıtual food) goes avvay absolutely from the giver” 


Adedasıthı” s Ca? imentary —(EUhe reading: “ Zze2/am in the first İine of 
Medatıthıls comments on this text as given in Mandalik”s edition of Manu 
appears to be ıncorrect 1 think it should be  “yee2/Zaəz" — For, as it is, thc 
translatlon of the first sentence vvould be—”ln this text also it is declared 
that the 4afrısva son should get a share (of the adoptuve father"S property), 
and this müst be vvrong: as it is not declared in the text 1 proceed therefore 
to translate as if there vvas the vvord “yezk/am” From this (text) also it 
appears reasonable that the dafrəəzz son should get a share (of the adoptive 
father"5 property), tnasmuch as he docsə not take viy the gozza ind the y?442a 
from the progenitor”s side by reason of his bemg gönc av iy from the İlnc ige , 
and ın the absence of his takıing the gözra and the r?//22a he does not also offer 
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pında to the progenıtör , because the pında ıs the follovver of the gotra and the 
rıktha, that is, follovvs the gotra and the riktha, by the güft of oblation of food 
and the libatton of vvater he performs the exequral rite of him, v”hhose götra and 
rıktha he takes, “göes avvay absolutely”, that is, ceases vvith respect to him, 
(by the term səvadha) are indicated “Sradha vith offering of: pinda” and thelike 
means of offering spiritual food Ahke to it "re these tvvo (gotra and riktha, 
because these tvo also cease), he vyho gives avay his ov son to another, 
vvith respect to him (the rite) ceases,—the meaning is, should not be perform- 
ed in his honour İhhis very reasoning spplies to the 2y:2):9za and the İike 
sübsidiary sons) The pregnant bride”. son and the deserted son and (other) 
sons Of tvvo fathers confer benefit on both (the fathers) Others, hovvever, 
explaın that the vvord “haret” is to be deemed to have the suppressed 
causal form equsv alcnt to “harayet” İThe vvord “ harayat”” in: Mandalık"s 
edition is erroneous, it should be harayet) and  accordingiy they say (the 
dafb ma son) should confer benefits on both the fathers as a son of tvvo fathers, 
(Tnıs sentcnce as vvell as the rest of the commentary on this text are obscure, 
Bat if the yvord “gamayıntiı" be changed into “gamayatı” then 1 think,1 
miy decipher its menning vyhich is: as follovvs) Büt the subsequent  intro- 
duüction of spriritu il benefht (in the second line of. the text) indicates 
the some (that is, the same menning) in the vvay (6ve have put) if the 
(adopted) son is not to tike the gotra nd the riktha, then, hovvever, it müst 
bc explumed (is vve huvc done) (As regards the meaning put by ot”ers 
by tiking “haret” to be equivalent to “harayct”), that, hovvever, is not 
exbressed (ın the text), nor ıs there any proof vvhich can be put forvard in 
süppört of that other me ining 


Cennnentavy of Sarvaşna MVarayana —Novr the datrıma son has not in 
any vvay cofncttton vvith the preperty of the progenitor,— th at is: declared in 
the text beginning. vith: göfz (that s, in ihe above text) For this very 
reason, he is not the con of tevo fethers, becquse he is of the adlopter”s götra 
But the son beirotten by hc husb ind" younger brother (on 4 vvoman accord- 
ing: tö the ol1 custom of levirate) and the son of (he appointed daughter are 
alone (sons of tuvo fatherə?-—for they have tuvo fathers (Folloveer of Gotra 
and riktha), the menning is in case of identity of götra and taking əf riktha 
offering of pinda" (tükes place) Of him vrho gives his son (in adoption) the 
"Şaradh i ”, that is, sraddha to be performed by that son, göes avay 


Com mentary of A ul/)0uZa —" The dattaka sön is never to get the götra and 
the rıktha connected vith the progenitor, and pinda is folloveer of gotra and 
rıktho, vihosesoever gətrü and riktha he takes, to him: alone he gives pinda 
Hen € of thc progenitor vvho gives vay his son, the savadha, that is, the 
sraddha vvith pinda and the like to be performed by that son, ceases” 


Compientarvy of KRaçhasananda — There bemngy0-0x döubt vvhether the 
datrrıma son has a connecttion vit” his progenitor"s götra, riktha and pında, 
or not , the text beginning” vith götra (that is, the above text) ıs declared 
"he gotru and the riktha”, the vvord “riktha” here means: vealth, (for) 
Amara, (thc lextcographer) (says) “riktha and dhana and visu are synonyms” 
These tuvo he does not get, therefore pında also offered hy him does not reach 
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the (natural) father The reason for this (ıs) “pında ıs follover of gotra and 
rİktha” (that is) İs on account of gotra and rıkih" , of the giver, that is, 
of the proganıtor, the svvadha censes , the vvords "“sıvadha" is illustrative 
the purport İs he İs not entitled to al) the three (z:z ) (the gotra, riktha anc 
pinda) Govında saysəvəsince it is declared,—”the ten sons: "re procl ilmed in 
default of the aurasa and the kshetraya” therefore the datrima son is entitled 
to property ın defanİt of these tvo (But this is not correct), even vihen 
these tvvo exİst the datrıma gets property , othervrise the special rüle Huid 
dövrün in the text (:41) “But if a person”s datrıma son, $zc /" vvould hə 
uselesa “Therefore says Medh3tithi—“But this text is intended to provide 
for (the datrıma son"s right to take theladopter”s property ) - even vhen an 
aurasa exist , othervvise, no purpose vvould be served hyıt” 

Coni mentary of Nandana —”The datrıma son is not tö get, that is, 
not to approprlate the gotra and the riktha of the progenitor , but he is to 
tike the götra and the riktha of him to vlhöm he himself is given The 
reason for this is declared by the İntter half (of the text) “Follover of the 
gotra and the rıktha,—(vvhat follovs the gotra and tle rikthi The 
meanıng İs, he vho takes the gotra and the rıktha is also (he giver of the 
pında, none else Hence of the giver, (that rs) of the progonitor, the spirita"l 
food (that is) the offering of the pinda, etc censes” 


Ic should be observed that this text appears to be differently read by 
different commentators Medhatith: appears to reid the text veith the 
vrord “haret” vhile Nundana vvith the vvord “bhoyet” İt is: not, höv- 
ever, clear vvhat reading the other commentators adopt “The vvord 
“dadatah” in the above text—l have transiated irto “from the giver”, 
tiking it to be in the ablatıve case, having regird to the com 
mentary of Medhatıthı , but Kulluki takes it to be in the genitive  ese 
the form being the same ın both these cases 1 have not translated the vvords 
“gotra" and “riktha" because there are no English equrvalents of them for 
gotra means the descent through the father ın unbroken male İine from an 
ancient sage or rıshi, after vvhom the göotra is named, or the status of bemgi 
the son of the father, and rıktha means property to yvhich a person”s right 
accrues by reason only of relatiıonship tö the övner, vyhich: is sometimes 
İmproperly translated into herıtage Bat under the Mıthökshara the right cf 
the male issue arıses from their birth to the property of the father or other 
İlneal male ancestor in the male line ,ısuch property cannot be e iled herltage , 
for sasıno es Aeres virentis 


İt may be observed here that my translation of the above text does not 
convey ıts full meaning and effect, vrhich are to be gathered from other textst 
of that chapter bearıng upon the subyects dealt vvith in this text The obyect 
of this text is to shovr the change in the status of the boy given in  adoption 
İt should be noticed that the text No 168 Ch IX, Manu, shevvə that a son 
may be given in adoption either by the father or the mother or both, and 
this text also applıes ın a case in vhich the giver is the möther The pro- 
genitor also is to be taken as ıllustaatıve meanıng not onİy the progenitor 
but also all persons connected through him The provision relatıng to the 


204 ADDENDUM “PB” İ c. rv 


cessatıon of connection vith the progenitor”s getra implies that his relationn 
hip vvith all sagotra persons eeases İt is: vvorthy of special notice that 
nothing is said by Manu about the connection vvith: maternal relations Tha 
reason appears to be that at Manu"s tıme no importance vvas attached to 
cognate relatıonship As) the Taivelve Tables of Rome, so the Code of Manu 
does not recognise at all the heritable rights of cognates nor is there any 
provtsion in Manu for offering: pindas tö maternal  ancestöors The texts in 
v”hleh daughters son and maternal grandf ither are mantioned in eonnection 
veith inheritince and performance of sradhi ceremony relate to the putrika- 
putra or the apoınted daughter s son, a kind of subsidiary son, İn them the 
daughters son occuptes the position of either a sön ör a son”s son and the 
mntern"l grandfither that of a father or patemal grand father, The full 
meanıng ot this text read in the light of other texts in this chapter  bearing 
on the subyect of sonship is that adoptton öperates as civil death of the boy 
as regords the family of his birth by putting: an end to all secular and. spiritunl 
connectton of the boy vith all natural relations, 

10 Please translate also Smrithi Chandrik3, Chapter X, paragraphs 12 to 
15: Parasara Madhavıiya, paragraph 63 beginning vath: qazzaladınam etc , 
and ending” vrith dadazaRh, ete, Dattaka Mimansn, section Vİ, pragrapha 6, 7 
and 8 ind Dattaka Chandrika, S. İH paragraphs 18 6:19 


Ansvver —”Henee the devolutron of property from a secondary father 
mn the Kali age (relites) only to the (secondary) son called dattakı On this 
(subyect) M. inu “declares,-But of him vvhose aa//rizz4 son is endovveed vith all 
good qualıtıos, (the son) is certainİy to take his riktha though reserved” from 
a different götra (Reading of this text (Manu Chnpter IX, rar) is slightiy 
different from that given in Mand ilik”s Edition, Tim referring to the  Calcutta 
Edition, ef the Smrtt Chandak) by Pandit Bharat Chander Siromanı, 
Professor of Smrithi in the (GCvernment S inskrit College, Calcutta 187o 
The C tieutta Fditon  contaıns ““aharctaıb”” instead of: “saharetaıb"” From 
the yord “though” (at appeare that the son tükes) even vhen received 
from nn person belonging ton different götri İn this sloka the meaning 
of the third foot is thus expluined by Devasiv amin: “ls: certailiy to take 
his entire property ind götra” Thusiit is to be uuderstood that by this 
very act cre"ting paternity (of the adoptive father) the datrıma son”s 
övynerehip iin the property of the adopter as vell as the status of being 
of the some gotra vith him, arise , büt it is to be understood that through 
the extinetion of the filril: relition from the gift.in adoption the extinction 
of the ovnership öf the datrma son in the property of the giver and the 
extiection of the giüver”v götra (1ineage) take place VVith tkis intention it is 
declared by (Manu),—the datrima: son is. not to take the gotra and the rıktba 
of the progenitor 

Parasara Madhavaıyı, Para 63 —The dattaka and the hke do not take 
the rıktha of the progenrtor This is declared by Manu ın the text—”The 
datrıma “on ıs not to take the gotra and the riktha of the progen:tor, 
pında ıs follover of  götri und riktha , the svvadha (spiritual food) göes 
ayvay absolutely from the giver” (Manrrs text as quoted here, has “bhaley” 
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İnstead of “haret” but the meanıng is the same) 

Dattaka Mımansa, paras, 6, 7 and 8, S VI —HManu declares also another 
rule, v6s.,— The datrima son is not to take the gotra and riktha, , ne 
syvadha (or spıritual food) göes avray absolutely from the giver 1he 
datrima aon ıs not to get the progen:tor”s gofra and ?:422a , hkevise şıpadla, 
that ıs, sradAa performed by the son given göes avvay from the giver of the 
son, sınce 2əsda isa follover of the go/rza and ??2/2a  "Yhe author of the 
(Smrıthı) ChandrikA (says) —“By this text (text of Manu) is declared that 
by the very act creating filial relation, the datrıma son”s proprtetary r ght 
ın the adopter”s property and the status of bermg of the same gotra vvith 
him, arise, but through the extinction of: the filial relation from, the very 
act of giving the extinction of the da/risız son”s proprtetary right: in the 
property of the gıver and the extinction of the giver”. ço/za", take place, 

Dattaka Chandrıka, S IL paras, r8 and ig —Likevise Manu (declares) 
— “The datrıma son ıs not to take the gora and zə//Za of the progenitor 
Zəvtda is £ollovver of: gö/za and zv2/2a , the sıad7a spiritual food göes avay 
absolutely from the giver” By this (text) it is declared that through the 
cessatıon of the filial relatıon from the very act of givrigy, the  cessatıon 
of the dör son”s propreetary right in the property of the güver and the 
cessatıon of the giver”s gotra take place. 

I have translated the vvord “nıbrıttı” uüsedim the Smrithi Chandrikb, the 
Dattaka Mimöünsö, and the Dattaka ChandrikA into either  “extinction” ör 
“cessation” 

ır Please read the translation of the slokas mentioned in question 9 
above as given by Sir VVillium” 7ones, Dr. Bürnell and Dr Buhler and of the 
passages mentıoned ın question ro above as given by Mr. Krishnasivamı 
Ayar, Dr Burnell nd Dr Sutberland 

Ansver —As regirds Sir VVillbim. Vones” translatton of text No dt 
he has interpolated in his translatron vvords vvhich: are nöt qüstified by the 
orginal text He has not realily translated the text but has consirued it and 
has, ın fact, given the meaning put upon the text by Kuülluka He has 
translated the vvord ” haret ” into “ shall take” vvhich appears to be mislead- 
İng, if this phrase conveys the idea of futurity, The  conyugatıon of Bidhiling 
İn “ hareta" onİy ındıcates an imperative rüle büt no tense As regards 
Sir vəillham: Vones” translation of text No azə, the vvord “ cİnim”” does not 
appear to be a correct rendering qf the vvord “ haret ” or“ bhayet” , nör are 
the vvords “ famıly ” and "“" estate ” of “ gotra ” and ” riktha”” 

As regards Dr, Buhleris translation of text No 141, the vvords “ shall take” 
for “ hareta " are mısleadıng, as has already been observed 

As regards his translation of text No 142, the vvards “shall take” “famıly" 
and “estate” are open to obyection, as has already been observed As regards 
the vvord “never" I svould prefer “ novrhere ” to it, since the original vvord 
“kvrachit” primarily conveys the idea of place, 


As regards Krishnasivamı yers translation of Smnthi Chandrika, paras 
12 to 18, İI find that ın para 13 he has adopted Sir VVillram: Vones" transla 
tion of text No rar, Chapter İX, Manu, ommitting” the italıcised vvords 


H L ——. 
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interpolated by Sir VVilhham )ones, in hıs translation from Kulluka”"s commem 
tary And also ın para İş he has adopted Sir VVıllam yones” translation 
of the first İmne of the text No 142. And 1 have already stated my opinion 
vvrith respect to the translation As regards the last sentence of para 322 
the readıng of” the book from vvhich he translated appears to be slightiy 
different from the book 1 have As regards para 14, he has not correetily 
translated the most important part of it, but he oniİy gives vhat he takes 
to be the sense of ıt ın his ovvn yvvords "The last sentence of that paragraph, 
as translated by hım, ıs mısleadıng The original says —” the cessatıon of 
datrıma son"s proprretary rıght in the property of the giver" indicating thə 
extinction of such right existing at the time of adopton The difference 
vyill appear from a comparıson of this translation vuth the hteral translation 
given by me, 

Mr Sutherland ın Section İV, para 6, Dattaka Mimünsü, has adopted 
Sir VVilliam: Vones” translation of Manu, Chapter IX, 142, vuth slight excep- 
tion 1 have already stated my obşyection to the vrords “ claım””, “ family ” 
and “ estate”” Mr Sutherlanq has made use of these vvords ın paras 7and 
8 also 


In para 18, Sectton H, Dattaka Chandrikh, Mr: Sutherland translates 
Manu, Chapter IX, Sloka 1421n the same munner asın the above passage of 
Dattaka Mimünsu İn this para, and in the next, the vvords “ clam ”, 
“ family ” and “ estate” have beon used, and 1 have already stated my 
obyection to them 


12, VVould you accept the translations of all or any of these as correct P 
H so, state vvhich of them you accept as correct ? 

Ansvver —lt is diffeul: to ansvver a question like this, İ have translated 
the very sime passages and have also given my opinion generally on these 
translatıons in ansvyver to previous questions 


Cvos$ inter?oşdatoyraes 
4: Arc there any vvords or phrases in these passages used in any peculiar 
or technical sense ? If so, please state such vvords ör phrases, vhat their 
ordinary meaning is and their peculiar or technical sense, if any, as usedin 
these passages 


Ansvver — The subyect itself is a technical one and an ordİnary student 
cannot understand—hovv can a person cease to be the son of his ovrn father 
and of his ov möther-—hovv can he cease to be brother of his brother, coöusin 
of his cousin--hovv can his relationship vrath: all his real relations cease ? There 
are mar: vvords in these passages used ın a peculiar and technical sense İn 
text No ı4I and No 142, Manu, Chapter IX, vvords “ datrıma” “hareta” and 
“haret”, “nktha” “gorra”, “Zana:fu”, “boşda”, "dadlafak” and "suvadha”" are used 
ın technical senses 


“€ Gotra"” primarıly means that vvhich protects covys ““Ordinarıly the term 
gotra is understood to be the name of a ?zy4: from v”hom a person is descended 
ın an unbroken line of males,—but that meaning is to be taken subyect to 
the fictron of adoptıon, Then agaın, it is said that none but Brahmıns can 
haye a gofza in the sense of beg descended from the zəs2s after vyhom the 
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çotra as called ın the case of the Kshatriyas and Vaisyas, it is said that 
them götra means the name of some ancestor of their Gürü but the Sudras 
cannot even have such a gotra as they cannot have a Guru or preceptor of th. 
sacred hiterature, as the study of the shastras ıs absolutely prohibited to 
them 1n Manu, Chapter IX, rar, the vvord “gotra” means collectively 
all the persons descended in male lınes from the founder of the natural 
fathers gotra, the descent is to be taken to be esther real of fictional asın 
the case of adoptuion , and ın Münu, Chapter IX, 142, the vvord “götra” means 
the status of sonshıp 


As regards the veordi”datrıma” it means “given”: None can ünderstand the 
meanıng of the vvord “datrıma” by reading this text, İn Manu Chapter Vİİ 
Sloka aış, the vvord “datrıma" means "a kind of slave" “Datrima 
son” has been defined by Manu ın the subsequent text, No 168, Chap IX 
Before readıng that text, ıt is impossible to ünderstand the meaning of 
yvords “datrıma son” in texts Nos iqt and r42 The vvord “hareta” or “haret” 
ıb derived from the root 2?, vihich ordinarıly means removing: a thing vvithout 
the consent of the ovvner, stealthıly, for the purposes of approprration But 
verbs ın Sanskrit are used in various different senses , for instance, from the 
root are derived the folloving vvords ahar (taking) food), “bihar” (valking 
for pleasure) prahar (beatıng), and Samhar (killing),, but the pervading 
idea appears to be that of removal of something İn the text No 1411t 
means acquırıng proprietury right (to the property of the adopter) the 
right is as it vvere removed from the adoptive father and brought to the 
adoptive sön Thus. there is: a connection betiveen this: meaning. and the 
ordinary meanıng İt may be that this root “hr” and the English vvord 
"heir” has some) philologicil: connection 1: miy sömetimes be triinslated 
into inherit vvhen it: is connected vrith: obstructed: heritage or“ Saprathı- 
bandha-daya” But ın this text it cannot mein inherit, as the proprietarv 
rıght is acqurred from the moment of adoptıon İn text No 142, the scntence 
İs a negatıve one and it means-is not to taki avvay vith him vvhen he is 
passıng from the family of hıs birth to the family of adoption” İt appenrs 
that, accordıng to the Lavis of Manu, n mün”s status vvus determined by the 
gotra, the rıktha and the pindi He belonged to somc gotra or other, he 
vras entitled to some riktha from vihich: he derived his maintenance and he 
had sprritual connection vvith some (deceased) persons to vv”hom he offered 
pında as bemg. his. ancestors By declarıng the cessation of secular and 
spritual connection vəith: natural: relations indicated by götra, riktha and 
pında, ıt is intended that he becomes civilly dead to 1he family of his birth, 
and the subsequent texts Ncs. rs8 and rs9, Chap IX, Manu, shov that the 
dattaka son acquires connection böth secular and spiritual avith the family 
of adoption, inasmuch: as he becomes member of the adopter”s gotro, offerə 
pında to hım and his ancestofs and takes his property The ıntention of the 
text No 142 ıs to state the change that takes place ın the status of the boy 
at the tıme of adoptron The vvörd “riktha” ordinarily means vrealth, but in 
the Smrıthis dealing: vith the: subyect of daüya-bhüga, ıt means property to 
v”hich a persön”s propreetary fight arises by reason onİy of his relationəhip 
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to his ovvner. İn some texts it means: “aprati-bandha-daya”, as in the text of 
Gautama cited in para 8, S 1, Chap 1, Colebrooke"s Mitakshara and explaıned 
ın para 13 of that section İn these tvo texts (Nos 14r and 42, Ch IX, 
Manu) ıt is used in the samc sense The text No qi contemplates acquisı 
tron of proprtetary right to the adopter"s riktha from the moment of adoption 
And the text No 142 contemplutes that the boy is to lose the propreetary 
right he had acqurred in the property of his natural father from the moment 
of his birth: The vord “)anaıtu” in the text No r42, v”hich means progenitor, 
ıncludes all relations to vyhosec property the boy might have acqurred proprie- 
tury right as: “üprati-bandh i-d aya” or “sapratisbandha-daya” for instance, the 
paternal grandfathuer or the paternal uncle 


“Pında" is ordinarıly used in various senses other than that in vihich it is 
used here (text No 142, namely, thıckness, mass, ball, body, cörridər of a 
house, morsel of food, 8zc Here it means food offered to manes of ancestors, 
but it re illy stands for the exequral rites in vvhich pinda in this sense is 
offered 

The svord “dadatah” me ins the giver , büt here it stands for all natural 
relations 

And “suv adha”, vhich me ins spiritual food, stands here for all exequral 
ceremonies There are 3 fevv vvords in the commentartev, used in technical 
senses vyhich need not be mentioned here 

$ (a) Does not the Sloka, Manu Chapter IN, rar, refer to partıtion 
betivesn an after-born aurasa son and an adopted son? 

(8) Does not the rıkthaharnam menttoned in the satd” sloxa refer to the 
takıngz of a share on partition 6 

Ansiver —(a) There is nothing in the langüqge of this: text shov.ing that 
ıt refers to such partitron Büt some of the comment"tors have held, having 
regard to other texts of Manu, th it this text should be construcd to refer to a 
case ın vyhich a son is born to the adopter after adoption and consequentİy 
partıtıon betvveen the adopted and the begotten sons may taken place 

(5) Thı" questton his been ansvrered by my ansvver to s (a) above 

C, (a) Are there not tuvo reading of the  verb” in the: first Hemistich 
of Manu, Sloka Chapter IX, i427 

(5) 1. not the yvord “Bhayet” ın the readıng of thc said Sloka as quoted ın 
your edition of the Viramitrodayı (page 52, cİs TI and ız)? 

(c) 1s your translatron of the said sloka as given at page 124 of your 
edition of the Viramitrodaya, correct ? 

(d) 1: not the reading of the said verb as “Bhayet” accepted by the authors 
of the Mitakshara and other Nibandha Karas ? 

Ansvver —(a) Yes, some read “bh et? instead of “haret” 

(5) Yes 


(e) 1 dıd not translate the sloka myself, but adopted Colebrook”s transla- 
tron of it as given in his Mıtakshara, Chapter L, S rr para 32, subyect 
hovvever to the difference of re iding: ind to the inter pretation put upon it by 
the author of the Viramitrodaya See preface to my translation of the 
Viramitrodaya, page XV 1 can not say that ıt is correct, for, the vvords 
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““clarm", “family” and “estate” are open to the obyection already stated The 
vvords “famıly” and “estate” do not convey accurately the meaning of the 
original vvordə for vvhich there are no equrvalent vvordə in English, and as he 
vrord “clarm” is. an inaccurate rendering of the vvord “haret” 

(4) Yes, it is accepted by the author of the Mitakshara and the Parasarı 
“Madhavıya” but not the authors of the Smrithi Chandrıka, the Dattaka 
Mimansa, the Dattaka Chandrıka and the Vivada Ratnakarı v”ho have 
adopted the readıng ““haret” 

7 İs not the vvord “Bhayet” used in the sense of takıng share, in Slokas 
TO4, İ19, 121, 124, ŞÖ, 1€2. and 200 of Minu IX? 

Ansvver —ln sloka röq, the vvord used is not “bhayct” but “bhayerun” its 
plural form and bears the sense of divsion 

In sloka rg, the veord mens division 

İn sloka 121, the vvord me ans divisione 

İn sloka rəq, the vvord “bhayerun” appears “o men “take” 

İn sloka rsö, the svord “bhayerun" mcans division 

In sloka gə also it means partition 

In “loka zoo the vvord “bhayerun” me ins simpiy “taking”, büt it may, aiso 
mean dıvide, 

S (a) In Manu İN, təş, arc not the aords: “Bh qct” and “Haret” used 
synonymousiy ? 

(6) Does not Nandına ın his commentary on Manu use “Haret” and 
“Bhayet” synonymously ? 

(e) Do not Kulluka Bhatta and the author of the Dattaka Chandrikk use 
or understand the said vvordə in the same əense ? 

Ansvver —(a) Yes, in the sense of taking 

(5) It is difficult to ansvver this question vüthout going through the entire 
commentary of Nandana 

(6) See ansiver to the previous questton, 

I fail to see the drift of these questions, relating to the meanings of the 
vvords “bhaşet” and “haret” 1 have already s:ıd that ın Sanskrit verbs are 
used in various senses, for instance, this root “bhaya” means primarily a kind 
of connection betveen a thing and a person, “Bhaktai” “Bhaktı” and 
“Bhayana” are derived from it—meaning respectively devotee, devotion, and 
prayer , the vvord Bhaga or partıtıon is also derived from it The vay ın 
v”hich this root has come to signify division is this: it means getting or being 
entitled to get or taking property, and vvhen this vvord is connected vvath tvvo 
or more persons, it means partıtıon as being qintly entitled to or yomntly 
getting or yomntly takıng And) the particular meaning vyhich is to be put 
upon such vrords depends upon the other vvərds vvith viphich they are cönnected 
ın the sentence Because it signifies partition in some sentences, it döes not 
follov” that ıt bears the same sense in all sentences Erven if the reading be 
“bhayet”, in the text No 142 it can by no means signify divide, because, that 


meaning is inapplıcable to götra Hence it must mean etther “take” or “have 
connectton vvith” 


9 (a) VVhat does the vvord “Haret” mean? 


İc 
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(2) Does ıt refer takıng a share by partıtıon or takıng by inheritance, or 
both? 
(e) Please translate Slokas r21 and 24 of Manu, Chapter İX 

(4) In vrhat sense is the vvord “Haret” used ın the satd slokas ? 

(4) Is not “Haret” used ın the sense of “taking on account of his share” 
ın Manu, Chapter İX, riy, 123, 124 and 141? 

Ansvver —(a) Haret prımarıly means removing a thing vvithout the Cone 
sent of the ovrner for the purpose of appropriation, It has already been 


observed that the root of thıs verb is used in various senses İn text No 141, 


ıt menə “acqulres proprrerary right to”, 1n text No, 142 it means “take 


avvay vvith him vhen he is: passıng from the fiimily of his birth to the family 
of adoption at the time of adoption 

(9) No 

(c) manu, Chaəpter IX, Sloka 123 

One born of the first veife is to take a bull as a Specific deduction, the 
next best bulls other than that (shall be allotted) to those infertor to him 


on account of their mothers 


Do Sloka r24 
But the eldest son born of the eldest vvife is to take a bull and fifteen 


covps then (other sons) are to take the rest accordıng to their motbers 
this is the settled rule 

(4) The vvord “haret” is üsed in the sense of takıny 

(e) Texts Nos rz, ra3 and 124 cöntemplate partition—hence, vhat is 
taken must constitute a port or the share 1n sloka 141 it cannot mean 
taking on account of sharc so far as tbe Linguage of thc text goes 

10 Does the vvord “Haret” refer to the future or the pust:? 

Ansver — The conyugatıon called Bidhiling döes not contemplate any 
time, but haviny reg:ard to the fact thar a Lavvgiver lays dövrn rules that are 
to appiy to cascs arısıng: afterivards, it may be, as it has been, franslated 
But the futurty thereby implied has reference to the 
Therefore, ıt means that vyhenever an 
adoptton takes place un futurc that lavv vvill appiy Büt the term does not 
mean futurity rclativelv to the time of adoption: No importance is therefore 
to be attached to the future tense It does not refer to the future or the 
past but to tl x present, that ıs to say, the tıme of adoption 

11: İs it “Nishedhavidhi” directed to a future act P 

Ansvver — This has been ansvvered by my ansveer tö the prevrous questton 

13 (a) VVhat does Serazmam occuring in verse o, S. 6 of the Dattaka 
Mimüönsd ard ın Dattaka Chandrik3, S ə, para 19, mean ? 


(b) Does ıt not mear “A right to the vealth, 6zec”” ? 


ınto “shall tike” 
time of promulgation of the laa 


Anssver —(a) “Suvatvam” primarily means the quality öf a thing vhich 
is ovrned by a person İt ıs a relatıve term A thing becomes “Siya” in 
relatıon to a person vvho is its ovrner, and “Suvatvam” is the quality of the 
thıng importing that it is ovvrned by the person But it has acqurred a 
secondary meanıng, vız, proprietary right or the relatıon betvveen a thing 
and a person as property and proprretor These tuvo meanıngs are some 
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vhat analogours to the tvvo meanıngs of the English vvord” “property”, viz 
proprtetary rıght and the thing vvhich is the subyect of the proprietary right, 
This vvord ıs correlatıve of “Sivamitvra” İt should be observed that three 
İdeas must be present ın the mind in order to ünderstand fully the meaniəg 
of any of these vvords, viz , “Svva”, “Sarvamın”, “Svvataram” or “Ser amitvam”, 
viz, a thing and a person and the relatıon betveen them, that ıs the relatıon 
of property and propretor Each of these vvords denotes one ıdea and 
connotes the other tvo The vvord “Sava” denotes the thing, the  vvord 
“Suvamın” denotes the person, and each of these vvords, “Svvatvvam” and 
“Suyamıtvvam” denotas the relatıon The tevo ideas other than vhat is denoted 
are connoted The yvord “Svvatvvam” here (Dattaka Mimaünsü, S ö, para 
8, first sentence) means proprıetary right or the relation of property and 
proprtetor betveen the datrıma and the adopter s property, and betvveen the 
datrıma and the giver"s property in the second sentence And ın the Dattaka 
Chandrıka S 2, para ro also, it means the proprtetary right 
(5) Yes, it means existing proprietary right. in the giver”s property. 
/£e-examarafıon 

2 In vhat sense ıs the vrord “bhayet” used in Sloka “g, Chapter X , 7o, 
Chapter IX and o, Chapter IX, Manu ? 

Ansvver —İn Sloka sg, Chapter X, the vvörd “bhayeta”” means gets or 
derives, in Sloka 7o, Chapter IX, the vvord “bhafeta” means have sexual 
intercourse vvith, in Sloka o, of the same chapter, the vvord “bhayeta” bears 
the same meanıng 

3. As the vvord “hareth” is used uvith reference to götra and riktha in 
Sloka 142, Chapter IX, Manu, is there any rule that it should have the 
same sıgnification vüth reference to riktha as vith reference to götra ? 

Ansiver -——Yes, it is the ordinary rule 

4 Do you find such a rule referred to ın the Vıiramitrodiya, Chapter Hİ, 
Part 1, S Vİ, as vvell as ın MitAkshari, Chapter İL, S. 1 placita 33 and 34 ? 

Ansvver —ln the Viramıtrodaya there is a reference to such a rule, but 
not ın the Mıtaksharü 

6 In Sloka 142, Chapter IX, Manu, can you understand the ivord 
“haret” to mean divide vvith reference to götra 

Ansyver —No, 

6 Is ıt possible to uünderstand the vvord “2aşe£” in the sense of divide 
vrith reference to zz2/2a alone in the compound vrord çoğza ):/22a göverned 
by the same expression “za /azef”, 

Ansvver —No 

7 “You said ın reply to cross interrogatory, 6a, that there are tvvo 
readıngs, viz ,—““haret” and “bhayet” in Chapter IX, Manu, Sloka 142, hov 
do you account for the double readıng ın partıcular, and diflerent readıngs 
ın vvorks in general? 

Ansver :—The difference of reading is to be accounted for by the 
practıce among Pandıits of committing to memory much of vhat they read 
and of quoting from memory vvhile veriting any vvork 

8 Assumıng that the readıng is “2/4/e£” and not “2azez” in Sloka r4a, 
Chapter IX, Manu, can it alter the sense vehen understood vrith reference 
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to the zofra-ra4£ka 9 


Ansvver —No 
9 Can “bhayet” (assuming that to be the reading in Sloka 142, 


Chapter IX, Manu) menn diıvide vvhen used vəith reference to gotra ? 


Ansver —No 
yo Can it then bear, having regard to the recognised rules of construc- 


tion and. interpretation, 3 different significatıon vvith  reference to riktha 
alone in the compound vvord ço/za-ə272a 9 

Ansvver —No 

11: VVhat isthe reason assıgned in the second half of Sloka 142, Chapter 
IX, Manu, for the pında going vvay from the giver ? 

Ansvver — The re"son ıs that inasmuch as the pinda cun be offered oniy 
by one conneected vith the götra and the riktha, ind masmuch as the adopted 
son censes to be connected vvith the natural father"s gotra and riktha, there- 
fore the adopted son cesses to offer pinda to the nntural father and other 
natural relations 

ız, Give the meaning of the vvord “Vyapaıtı”, having regard to the 
prefixes “vu” and “apa” added to “eti” 

Ansyver —İ have already translated the vvord into “goes avvay absolutely” 

13 VVhat is meant by “ 2a:7r:/zin ri Zfhamı " in Sloka 104 Chapter IX, 
Manu ? 

Ansvver - Here it means the Fstate left by the father 

14 In the above Sloka 104, Chapter İN, Manu, is that vhich vas previous- 
İy father"s property spoken of as “/2az£? i2amı: riğ/ham"? even after his death 
and descent to his sons ? 


Ansvver --Yes 
15 VVhat is that Sloka in Minu  vhich: deals avith: the cessation or 


extinction öf all proprictary rights and ovrnership of the datrima sön by reason 
of adoptuon in tbe property of the natural relations? 

Ansyver —Mamu, Chapter IX, Sloka 142, is the only Sloka on the subyect 

16. Do the yvords “Vansıtu-riktham” in the said Sloka 142, denote vvhat is 
father"s property or vhat vvas father”s property, or both ? 

Ansvver — The genitive case in the vrord “İanaitu” shovvs the connection 
of the progenttor svith the yvords “götra” and  “riktha”, the expression 
“Tanaıtu-rıktham” therefore means vrealth belonging: to the father, vəhether 
he be dead or alıve 

19 VVhen does a son born acquire the götram of his father (the progenitor) 

Ansver — From the time of his birth 

20 On adoptıon, does the boy retnin or lose the gotram vvhich has 
attached to him in his natural family and take the gotram of the adopter ? 


Ansvver “—Before ansvvering this: question, 1 ought to state that the vvord 
“gotra” is often translated into “family” “or general famıly” meaning 
collectively all persons descended in unbroken İrnes of males from the Rishi 
after vvhom the gotrı .s named, But ın the text No 142, Chapter IX, Manu, 
it is used in the sense of sonship or İlneage or the status of betmg the son. 
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By the adoptton, the sonshıp, İineage or the status of beimg the son of the 
progenitor ceases or becomes extingulshed, and he  acqurres the gotram 
ın the sense of sonship, hneage or the status of beg the son of the 
adopter 

But the gotram ın the other sense may remaın unchanged vvhen an 
adoptron ts made vvithin the family 

21 As the existing götra ceases by adoption, does also the existing 
proprtetary rıgğht ın the rıktha of the progenitor cease ? 

Ansver — Yes, it does by virtue of the said text No )42, Chapter IX, 
Manu 


H. L.-qo 


C(HAPTER V 
MİTAKSHARA Q01NT FAMILY 


See 1—0RIGİNAL TEXİS 
tı: evl fire fimmmn favafi ssrq qe yi 
“m am xe emer fiy, yası iyi, 


Father and in 1 İn land vhich  vyas acqurred by the grandfather also in a corrody or in 
grandf her chattels (aqurred by him) the ovrnership of both father and son is similar, 


te, . 
estate vi sfenimmrTeTat geru 3 fran xx) 
xracev qüqdaq s fraT vn frareç: ıl 
Fathe:”s 2 Tüe father is master even of all of gems, penrls and corals büt nether 
rights in 


the father nor the grandfather is so, öf the vhole immovable property 
şi vit fyuaq q vafq sayq xfeha:i 
xar qanı gərlq ə evi siv fra i 
3 əra” aşmamaq 3) q: mu saTayan, 1 
afa" açüfmrfer srin frafça 


Father s right 3 Though immovables and. bipeds: have been aqdıred by a man himself, 

of alıenstton a güft or sale of them should net be made: vithout: cönvening: all the: sons 
Those that are born, and those that sre yet unbegotten, and those that are 
stilin the vomb, all requrre the: me. ins of support the: dissipation of) the 
hereditary source of mminten ince is cen üred 


yi vifaara fra aT qfyusT oyat qan q 
vaüundin qala eTamı faa?) ü 


gems, etc, 


Kınsmen”s 4 Kinsmen yornt: or diyided are equil in respect of immovables, for, one 
rights 15 not competent to m.ike.? gift, mortgagc ör sale of the vrhole 


xı vəişfir siri? qelre, qrərayaə frayaıqı i 
“qasıTR qararı xöni q faq ı 


İn distress 5 Even a single member may m ke a güft, mortg age or sale of immov ible 


ptoparty, at a time of distress for sakc of: the family, and “peei illy for 
(ner essary) ruhgtous burposes 


çi vünfeqarərəq feqal xraarevər 1 


Dıivision Ze” 6 Among grundsons by different fathers, the allotment of shares is 
sfirğes according to the father"s (ı e , £er s7z)6es) 

ol xşisirə”yərərer farfeqv, qax qusar i 
VVhen tfte 7 Tüe sep"r"tton of one vho is able (to support himself), and is not 
given to desirous (of: particiption in the patrım ny) may be completed by giving 
memher 


him a trifle 
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el fra qü əra: gevizi frurmirart 


8 A son born ofa vvfe of equal class after the (other) sons have been Right of son, 
separated ıs entitled tö the (paternal) share 


€ müm, üslər, ftal lq via fergər: 
9 A son begotten before partition has no elam on the shart of the same 
parents, nor one, begotten after it, on that of a brother 
şə fe qiza qərəlnra qar, sTelr, qrifira i 
” vv” ürə xren vert aT yam” x ər 


to, If he make the (son"s) allotments equal, his vrives to vehhom. Ser/4 axa 
has not been given by the hüsband or the father-in İav, shəll be made 
p artakers of equal allotments 


tt): favətcər gar, fn vü sazaq sd ada 


ın Let the sons divide eqli illy the property and the debts after the demise Division 
of the parents betveen 


R fiqet fasoran rama gə sta nü 


12 The mother also, of tbose dividing: after the death of the Father, shall Mother"s 
share 


YVives” shares 


tike an equal share 
tü darma? qəmdir arac valdaşa”ı 
vfir.ze free vmrç şarimıq qüdaq ıı 


13 Uninittated: brothers should be initrated by those, for vyhom the Drovisiohs 
ceremontes have been already completed , and sısters should be disposed of in before 
marrrage giving them as: an allotment an one-fourth share iyision 


şə fuqxetrifroğa qavda emq vifirerv i 
“av vm” v erareTan m Yara 
atıq xüsirire” yar qaq veya qını 
eTTqəd ər qx-rqıq fatı asır vq vil 
14 Viithout detriment to the futher s estate vrhatever else is acqurred” Self-acqurred 
by a parcener himself, as a present from a frteni, or a güft at nuptils, does Pproperty 
not belong to the co-parceners He vvho recovers hereditary property vvhich 


had been lost, shall not give it up to the parekners , nor vhat has been gained 
by sctence 


mo vehvel ey üfüq q q eyta maraqı 
vər xr vəd çe qesisi q yümaq ıı 


Iş Büt if a single: co-parcener recovers: incestral land vvhich had been Ancestral lost 


formerly lost, the rest may get the same according to their düe shares, having and acqul- 


set apart a fourth part for hım red 


0 vxreyrğaqua fixıneş vv: sr: i 
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Acecretion to 16 But if there be an accretion to the qot: property (made by any 
məna parcener through agrıculture, commerce, etc), an equal division is ordaıned 
. m 
çə eyni qes qe” aq qes qa süz) 
Gift by the 17 VVhatever has been given by the parents, belongs to him to vrhom it 
P irentə yyas given 
ei fusfc Tifka YÜ səyqərifirq ÖyyraT 1 
qa daa arə gü fərv2 ərfieərifaer i 
” mn 
"xarunvəzsi era) xfq-rqeri 4 m) 
"ölçər vi7xyayar qardləreq qrafiya 
qarmaq qad vs yesrafireat İ 
şərəf ir 14 ya quTər 2 var il 
Fatheris 18) İE the father is: ded) or göne to a distant place (and not heard of for 
debts, tyventy yenrs), or lad up: viith: an incurable disease, his sons and son”s: sons 
shall pay his debts vyhich: must be prcved by) vitnesses in case of dental 
He vpho takes the heritage, likevise he vvho takes the vidovy, or 3 son, if the 
estate is not vested in any one else, or the heirs of one leaving no son, shall 
be compelled to piy the debtə A son is not İtable for his: father"s debts 
incürred for indulgence in vrine, vvoman or vr iger or for unpald fine or tax 
imposed on him, or for his promise to make an unlavful gift 
te aüqar əfsa, fi, eyri) fasflaği 
Abode 19 For brothers a common abode is ordamed. so long as the parents 
vrhile are alıve 


“ə vəl əməyə ir fimt faili 161 "İyverfi aved lg rol 
mə qazaq, ici zaqfioylq sil qel x fç vv fTvarğ: əfafa 


vvə eda vufearfea il və 1 
xmqsasrəligəl vl € (81 14—v1 


No p utitton 20 “There 1s ho partıtion (or separation betveen husband and vife (16) 
beftveen because from the /aezy o/ Zad (i e marriage) campanionship (or yontnesə, 
“husband ahd of husband and vrife) in (religtous)  acts (is ordalned) (17) , İrkevyise in the 


f 
vüc İrutts of (act- of) spiritual merit (18), and. also in the  ovrnership: of yvealth 
(19), since (Manu and other sages) do not declare (the commıssıon of the 
olfence of) theft, ın the case of necessary gift (made by a vife, of: her 
hüsband”s propertyy” (20) 
Apastamba?s Dharma-Sutras, 2, 6, 14, 16-20 
Suretyship qra ne A 
ındebted- “Ül lb: “ i fey: qas bəl fç / 
ness or - 
yutnessing Ta Tarır saq qTesin sifaarar ”q RET R 
betivten 21 “Of brothers, alsö of husband and vrfe, as vell as of father and son, 
members suretyəhip, indebtedness ör vitnessing (of one vith: respect to other) İs not 


invalıd, ördalned (valid , if ündivided "--Yaynavalkya, il, 53, 
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The follovrıng is: the commentary of the Mitakshara on this text of 
Yüynavalkya,— 


“R vfeyyilama: xrfara", rəm, qəz", Tual 
xifüren xaş, xərfavroTef nTer, nTferviTeir r aTET” vən mai meamfefir ) 
“fi a vfafuv” qmqrceərsaTef 1 xTTqararqıTq qü qey marsnqıs 
əTərsaTa “EYCN vraxuvfqaamıTq 1 vav veevuafaafqlığı 
veqcrəyumi? eq sifkərənTəmefi stferarrar Tİ vaza i fasirıTağ q "cevci 
sərferesTardakarıfir ərafer:i 

və qevefufdərmara xr, xrfeysrarıfiyvifraalı s qəni” i adə 
vrarvre sr frirearəri”yaTa b fairTeTosTTƏTRə afüra,, —“ƏTTETeetiYa- 
fara fa” fa 

uni İiaeema firma q səli aqvdıq m fasmaTuTa,, yü: 
vülerdq, sel x smi  “ərramqadiffarmifi ər fak xexyiyr firfefa r 
frqa qaexğamal ayrı, — vfaaı varki qav aq s qüquğs” 
“Te 

Üç xenıq qıf çuramon sırdq qveu aa, — “xramqat xfuq 
oraxiraama ” qfe ib aeaTeTanR üvrfuaTOTT simə TaamTiraTel raq 
“rao, 1 qur “əl care frarviıı” qaxacı fraryfoa fv aTa” 
safq el əvrfüaToqS 1 


xverdiərfRrmferTaore” gi xelq vəlrq əmameen: qahtarfiyarc, duağı 
r xumar? vüq, ana xeramuaf: ra xa, —"TÇfa vifircorcq 
xose,” xaryi q qüyrarüq uvifirsrceğmİ vv, ve sfq 
Oxay 1 ür yər, vertəri sərər həyyuə fiyərrəri süsafçı 


"əv yaramüşfə qarıya — xuraftulq, m, Üç YT frvaTo 
"fufva xa süınufe mafia” xferi 


ves qerqfreq varı mfirasRər, ər vəfrumanamr, qevmq gər 
ufevlq, “qış ax arcuyarq —u, iar” afüTraçaynıny an 
rüyfarfanfrərərfSrerrerərmel q exe ər a qayın vay, qerq 
vraiToTafı xərcə ka vera ğa” evifəfa ii qərə, Toya 
vairar vv səfiri? varliq ər alqı sat suyi ir qühq 
əmrimə var: avdir: evifirar Efe ə bx 


vəhen 
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22 “Suretyshıp” is the state of berng: surety “Of  brotherə, of hüsband 


and vife, and of father and son,” if property be: “undivided"" z e, before 
partıtron of their: property, suüretyəhip, indebtedness ör vyitnessing, is not 
ordaıned by Manu ind other siges, büt on the contrary is: prohibited, by 
resson of (their) property berng common, and by reason of the possible 
expenditure of vvealth being the ultimate result in the cases of 
suretyship and vitnessing, and by reason of the repiyment of debt  bermg 
necessary 1hıs, hovyever, is the rule in the absence of: mütüil consent 
But by the consent of each other, suretyship: and the İike may certainiy 
take place even among the undivided (co-parceners) And after partıtıon 
they may take place even vrthout mutu il consent 


İt may be obyected—that vyith respect to husband and vrife, the prohibition 
of suretyship etc , öe/0/6 2a904(ion, is not reusonable, by reason of the 
meanınglessness (in their case) of the qunlificatron “if ündivided,” as there 
can be no partition betvveen them and the bsence of  partıtion is: shovrn 
by A”pastambı ın the text—“There can be no partıtion (separation) betiveen 
husband and vife” (Text No 2o) 


İt is true that there is absence of partition (separation) as regards the 
acts (ceremontes) that are performed by mens of the fire ordaned in the 
Sruti or in the Smriti, and as regirds their frurts , büt nöt 15 regirdə all 
acts, nör is regrds properties For, after having: declared that—” There is 
no pnrtıtion (separatıon) betveen husband and vrife/” (the sage A“pastamba) 
vath a viciv to ansiver the question vihy is there no partition (betvveen 
husband and vrife 7), sets forth the reason (for the same), in the passage— 
“"Becalıse from the talking of hand (z€ , marriage) arises companıonship: for 
yorntness betiveen hüsband and vife) in (veligious) acts , İlkevise in the frurts 
of (acts of) spirittal merit” 


ÜThe me ining of A”pastamba”s above text is növ explaıned) Betause 
from the tıme of marriage  companionship: (or yolntness) in (religious) act 
is: ordaıned in the: text,—” 1he vife and the: hüusbind shall: establish the 
“fire”, hence, from the yornt right. in the establishment (of the fire) follovvs the 
yornt right. in the acts that may be performed by means of the firc made by the 
establıshment İrkevrise, by reason of the ordinince in the text - “Acts 
ordatned in the Smritis (ahall be performed" in the nüptial fire/” there is 
certamly  yornt: right: also in the acts that may be performed by means of the 
fire made 3t marrruge 

Consequently it follovrs th. it as regirds the (religious) acts independent 
of the tvvofold (consecrated, fire, and as regards charitable acts, the right of 
husband and vife (to perform the same) is certainly separate (or ındepen- 
dent of each other), “İrkevise is the: Frutts of (actə of) religious ment,” 
such as (blissful abode in) heaven and the like, the companıonship (or 
assoctatıon) of husband and vvife is revealed in the follovrng and other: text$, 
namely, —“Both shall consecrate undecayıng light in heaven ” İt should be 
understood that there 1s yotness in (the en)oy ment of) the frurts of only 
those acts of religious: merit, vuth respect to vyhich there is İoint right of 
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performance, but not also in (the enyoyment of) the frutts of charıtable acts 
(though) performed (by the vife) vüth the permission of the husband 


If ut be obfected that iorntness (of husband and vife) is declared (by 
A"pastamba) even as regards oövrnership of property ın the text —(Tolntness 
of the husband and vife arises from: marriage) also in the respect of the 
ovrnership of property , because (the sages) do not ordaın (the commiıssion 
of) theft ın the case of necessary gift (made by the vvfe, of the husband”s 
property) ın the absence of the husband at şa distant place 


Yes, the vafe"s ovnership in the (husband”s) property is: certaınly shovin 
by this text, but not the absence of partition Because after having de 
clared,—“also in respeet of the ovrnership of property”—(the sage) declared 
its reason (by sayıng) because in the hushand"s absence "ın a: distant place, 
Manu and other sages do not ordan /the commisston of) theft in the case 
of necessary gift (made by the vife) ? €, güft vyhich: müst be made, such 
as feeding öf a religious mendicant giving of ilms to beggars, and the İke, 
therefore ovrnership of the (husband"s) property is vested in the vife also, 
othenvise there evould be theft (vvhen such gift is made) Hence there 
may certaınly he 3 partıition of property, (but) by the husband"s desire, and 
not by her ovn desire, on vihich a, share is allotted to the vife also (se- 
parately from thıt of the husbind) is vvirl be declared (byl Yayn ivalkya, ti, 
116) later on ın the text,—“If he makes the shares equal, his vives to vihem 
no ö/ridhana has been given by the husbiund or the father-in lav, müst be 
made partakers of equal shares” see Mit t,2,8 
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The Sanskrıt vvord for inheritance—is “Aya vehich is 
derived from the roor aZ) ( Latin 420) to give, and vyhich 
primarily means a £z/77 Heritage resembles a gift in this 
that in the former as ın the latter one person"s right accrues 
to another pers?n"s property vithout any valuable considera- 
tion, Heritage may also be deemed an implied gıft , for, the 
lav, of inheritance in a country is moulded and regulated by 
the feelings of its people, so that if every person of a commu- 
nıty could have declared at the time of his death his 
vrishes vrith respect to the persons that are to take his 
property, then ın the maforıty of instances the donees vrould 
have been the very persons that are declared heirs by the 
lav. The lav: of inheritance, therefore, may be regarded as 
the General VVill of the Community, and hence heritage may, 
not İmproperİy, be regarded as gift v”hich the previous ovner 
intended but omitted to make, but vvhich the lav relating to 
the order of succession, gives effect to, by raising a conclusive 
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presumption of such İntention, founded on degrees of vhat 
are usually called sazera/ love and affection, but vhat are 
really feelings of sympathy occasioned and determined by 
the peculiar conditions, exigencies and associations öf each 
society, and may vary in different communities, and also in 
the different stages of development of the same community, 
so that vhat is regarded as quite natural in one, may be 
deemed contrary to natural fustice in another. 


Although the origin of the lav, of inheritance may be 
traced to the love and affection of the proprietors tovards 
the heirs, yet it must not be understood that the heritable 
right of an heir does at all depend on the pleasure of the 
proprietor " and a person being displeased vvith cannot disin. 
herit the legal heir by simply declaring that he shall not take 
his estate , for, notvvithstandıng such declaration, the heir, on 
vrhom the lav confers the right, vould be entitled to take the 
estate if not validly disposed of in favour of other persons 


Three modes of devolution in Mitakshara — According 
to the Mıt3kshare the estate of a deceased male devolves in 
three different modes under different circumstances , /7) by 
survivors/lğ, and (2 6 3) by sccession in tvvo different 
orders : if a person vvas se2a?afeal from his co-parceners aıd 
xof re-vnifed vt any of them after separatıon, tben 
$2/6668320x in the order set forth ın the Mıtakshari, Chapter 
ir, Seetions ı to vi, applıes , if he vvas ?e-z/x27eal vrith any of 
the co-parceners after separation, then also sızccesvs?os applies, 
bat, in the order, atated ın the Mıtökshar3, Chapter ii, Section 
ix, and fuliy explarmed in the Viramitrodaya, Chapter iv ş and 
if he vras not separated at all, then servivorship applies. It 
is erroneous to suppose that sz77z7o7s2:2 appltes to the 
estate of a 7e-:zx:2/ed” person, and that sızccesszox applies to 
the estate of a person vho vvas zoo£ seöarafed,, and vrho died 
leaving behınd him no male co-parcener but only female 
co-parceners vvith vy”hom he used to İive iointiy, and uyho are 
entitled to take, by survivorshıp, the estate, to v”hich, hovvever, 
succession is erroneousİy applied, though it is properly appli- 
cable to the property of one vyho had become separated, " 


. 
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(7) Zotat, 

Survivorship —If he vas a member of a fofnt undiyided 
family his interest in the İoint azıcas2/ a/ property and in the 
accretions to the same, passes by survivorship to the surviving 
members of the family. 

Maternal grandfather"s property --The term arcesiraZ 
property is to be understood to mean the property of the 
father and other paternal lineal male ancestors in the male 
İfne, to vhich the right of the son or other male descendant 
İn the male line, accrues from the moment of his birth or 
rather conception, and vrhich is on that account, called 
unobsiructed heritage. According to the viev təken by the 
Privy Council in the case of Ç2e//2ar£ v Cöefikani (a) it 
does also include property inherited iointiy by tuvo ündivided 
brothers from their maternal grandfather , such property 
does pass by survivorship as /omt ancestral estate, if either 
of the brothers dies vithout making partition, 

This decision overrules the cases of: /asoda Kiber v  S)eo Pershat (5) and 
SaminadAa v Tüançaflannı (Ə in vihich it: vvas held that survivorship vras 


İlmited to the inobizr aeted heritage, that is, to such: property only, to vehieh 
right acerues by birth 

İt is: difficult to understand the principle enuncisted by their Lordships in 
this case, in vyhich vvhat iyas actməlly held is, that vyhen tivo full brothers vyho 
vvere members of 4 MitüksharA yornt family succeeded to the estate of their 
mother”s father, and one of them dted vathout leaving mnle issie, vhile hving 
yorntly vvith the other, sürvivorship pplicd: to that estate in yvhich their övvnere 
ship vyas that: of şort tenints Büt there are some expressions vyhich: create 
considerable dificalty For instance their: Lordohips: observe, —”İt: is the 
right to partitton vihiceh determines the ryht to take by survivorship”” fit 
implies that: the) ört heirs müst be memlbers cf a ) int family, vrho have the 
right to 2a?2rZton in the technical sense, then, it embodies an important: condi- 
tion İn another place the m"ternəl  grand-father”. property in the hands of 
the grandsons is said to become aneec/? (7 property İf this be deemed another 
conditron for the applıcaıtron of the decision, then the difficulty may be 
removed 


Mother”s Stridhana 86. Maternal uncle”s estate.—A Full 
Bench of the Madras Hıgh Court has held that members 
of a ioint family succeeding to thter mother”s S27:4/2ayan 
or to their maternal uncle”s estate, take the same as tenants- 

(a) aş M 678 291A is6 ?CVVN ı r2ML 209 4 Bon LR ösz 


(6) iz C 33 (c) ıg M.7z 
H Li 
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in-common and not as formt tenants, so they have not the 


benefit of survivorship, (4?) 
Collateral”s estate — The property ınherited by one from 


a collateral relatıon such as a brother, uncle and tha likə, is 
not taken as, and subyect to the incidents: of, ancestral 
property, and his male descendants are not co-parceners 
yyith him in, respect of such property, (£) 

Daughters” sons —lt vvould seem that survivorship 
vrould not apply to the estate if inherited by tvvo ör more 
grandsons by daughters, vho are members of different 
familtes. 


Tevo vridovrs or daughters —lt should be observed that the proposition 
of 13vy, enunciated by the eminent Hindu yudge vrho decided /asoda Aver”s (7) 
case appə"rs to be perfectly correct according to the true vrevv of the Hindu 
lav, namely, that sizzvzvo23832 applies only to property in vhich right is acqul 
red from birth, and not to property yorntly inherited according to the rules: of 
suCCesston İn consequence, hovever, of the proper materi ils not having been 
placed before the Tudicral Committee, their: Lordships had held that tivo 
vidövvs (ln ööizçügərdan: Dogöey”s (ş) case) and tvvo daughters fin: 4/zz)n) rzolal/ 
Boses (2) casel succeed as: /oznZ fenants, and there is sürvivorship: betiveen 
them The pussuge of the Mitakshir), providing: pirtition by tiyo or möre 
yvidovvs, of the husband"s estate inherited by them is omitted in Colebrooke”s 
translation Nor vvas the fundamental döetrine of the Bengal School, namely, 
that co heirs tike as £e/za//98z common in all cases, and never as zenit £endutş, 
— brought to their Lordshipv” rotice in the İatter case vyhich vas göverned, 
by the Dayoblüga There ippciirs to hüuvc been another mis ipprehension 
namely, that the: x? reozəy vido. or d aughter avho  tbikes the sharc of the 
dece iscd, as being the /26ərz nea?.cəf 2eir of (he ist male ovner, is mistaken to 
take öy M4rsrvo) Auf 


Hüstice Baneryi, the le irned Hindu yudge  vho decided. /zsodle Ave," case 
had ın his mind) the trte vicu of Hindu lav vhen deciding: that case, vhile 
the ludic al Committee reyected the general proposition propounded by his 
Lordship: as: erroneolnis, in ismüch as the same vvasiin cönflict vith vhat had 
been laid dovn in those to eases decided by their Lordships 


The yudicial Committee has, therefore, held that sz7vz- 
v0) s/uğ did apply to the property inherited by szccesszon, 
by tuvo vridovys and tivo daughters, 


(d) Karippar ve Sankirin irayınan, 2? M. 30ə See aZ Vythinatha v 
Yeggia, 2? M 382 

(e) Gurumurthi s Gürimmal, ız M 88 5 MLT ?4, sez also Sura) o 
Sukhdel, z OT) soz 32 İC ör 

(/) 7C 3 (4) 1 MİA 487 9 VVRP.C oş, 

(2) I1ŞBLR ro 23 VVR 24 21A ri3 3 PC,) 430 
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4 


Property obtaıned by gift —Nor does survivorship appiy 
to property qormntly obtained as a güft by to ör more 
brothers living yorntly, (2) or by, /zvo  vvidovys: for: tv ir 
maıntenance, (7) 

Pass by survivorship —lt should be observed. that the 
expression 2455 öy suyeivorslub is a contradiction in terms , 
for the undivided” cöparcenary interest of a member in the 
yoint property lapses on his death, and) therefore nothing 
Zasses to the survivors: vyhose right to the vhole of the 
family property accrued at the time) of their: respective 
births, and no nev right is acquired on the death of a 


member 
(2) Seğarated, 


Succession —İf he vas separated from his co-parceners 
and vvaş not subsequentiy re-united vrith any one of them, 
his estate descends agreeably to the rules of succession 

The rules of succession also apply to the self-acqı- 
ired and other separate property of a member of a yomnt 
family according to the SZzvagzoga case, (2) 

And conversely 1he rule of survivorship applıes to any 
İomnt qacestral property (including acerettons tö the same) 
vrhich may have been kept yət and: ündivided at the 
time of) partition of all the: rest of the property, (7) 

The rules of succession, vill apply, as: stated above, 
to even ?omnt property other than azces/?a/ and  accretions 


to the sams, 
(?) Re-nnzfed 


Succession in dıfferent mode —İf he vas re-anited  vith 
ahy of his co-parceners after partıtıon, his estate goes 
according to a certain order of succession, though in some 
cases it may seem to pass by survivorship vhich, hovv- 
ever, does not really apply to such property. (See Ch Vİ) 


— 
İt should be observed here that although there are 
good reasons for considering that the different courses of 


 — — ————— — ”..,—..——, 


() Bat v Patel, 26 B 445 4 Bom LR roz 

(2) Sashıbala v Chandra, 50 1:C göz (Pat ) 

(£) Katama Nachıar v Rayah of Shivagunga, 9 MİA sag 2 .V/ RPC ər, 
(2) Chovdhury Chintamun o, Novlukho Konvarı, z 1.A. 203 
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succession to the estate of persons vvere regulated by their 
status of being yoınt or separate or re-united, yet it is 
nov” settled that the course of descent is determined by 
the character of the property, so that vvhether the status 
of the famıly be yoint or separate, the property vvhich 
18: yornt ill: pass by survivorship: and the property vhich 
is separate vill: devolve in a different course accordıng 
to the rules of succession The first proposition, hovever, 
should be restricted as beg: applicable only to such şöint 
property as is ancesira/ or accretion to the same, 

The ioınt famıly system—is a cherished  institution of 
the Hındus and is the pecultar characteristic of their society, 
of vihich it is the nörmal condition, (2/2) İt is only a cöntinua- 
tion of the ancient patriarchal form of family government, 
deprived of” its original autocratic rigor by the civilizing 
influences of later tımes “Those that are called by nature 
to live together, continue: to do so, vyith the exception of 
daughters börn in the famıly, urho must pass out of it after 
matriage, and vvith the addıtrion of  vvives of male members 
brought from other unconnected famılıes, The Hindu 
ShaAstras enioinıng brothers to live together so long as the 
parents are alive (zz) give a religious sanctıon to the usage, 
and are unlike the Christian Seripture ördaining, -— “Therefore 
shall a man leave his father and mother and cleave unto his 
vvife, and. they shall: be one flesh,”——yyhich: appears to have 
moulded the structure of European society in the indivi- 
dualıstıc mode, Originating in: natural love and) affection, 
(he: yont family depends for its continuance on self-control, 
mutual sympathy and the spirit of: self-sacrifice and 
forbearance , vrhile its disruption övres its origin to the 
spirit of selfishness and impattence in some of its members, 
The system founded as it ıs on the virtues of sympathy 
and self.sacrifice, and tending as ıt does to create a 
spirit of forbearance and mutual dependence, conduces to 
the lav, abıdıng and religious character of the Hindus. 
-——.0..0........ 


(m) See $ec 12 belov, 
(s Text No, ış. 
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This system, hovrever, 1s opposed to the spirit of self- 
reliance and independence, vvhich  distingüuishes the people 
of Europe, and is, on this account, disapproved by some 
English-educated Hındus vvho vvould introduce the European 
system " but this vievv of theirs is looked upon by the 
orthodox Hindus as the outcome of selfishness 

This yornt famıly system is organızed on the pinciple of 
subordinatıən, and. not on that of co-ordinatıon ör equality 
of the members vvith respect to rank and position, Under 
it no tuvo persons can be equal, one of them must be superior 
and the other inferior relatively to each other an elder 
brother or cousin ıs İrke a father, his vyife and an elder sıster 
are sımilar to the mother , vvhile a younger brother or cousin 
İs İlke a son, and his vvife and a younger sister are similar to 
daughters : the paternal uncle”s vife and the father”s sister 
or cousin are similar to the mother, and so on, Thus the 
idea of equalıty is unknovn to the Hindu mind vith regard 
to famıly goverument and social order , and the title to 
respect among the members of a İ7oint famıly depends on 
age and higher degree of relationshrp Superior abılıty in a 
yünior member is recognised to this extent, that it entitles 
the member possessed of ıt to be the head of the famıly as 
regards the management of its property, and its affairs and 
dealings vnith the outside vrorld 


The Hindus accustomed to İlve in yoint family groups 
and to be attended and nursed by the members of their 
famıly vrhen suffering from disease and the İtke, do not re- 
quire the aid of hospitals , on the contrary they appear to feel 
an instinctive abhorrence for being tended by strangers in 
a hospital, 


The İoint family takes care of its young orphans and its 
old and infirm members İt looks after and güards and pro- 
tects the vives and children of its absent or deceased mem- 
bers. Under this system violence and cruelty to vvives 
and children are impössible, and old age pension is 
unnecessary, The system exercises a salutary influence on 
the mİnd : as so many persons cannot live together peadefuliy, 
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vithout: self-control, sympathy, patience and. forbearence. 
Suppression of selfishness is neccessary there cannot be a 

happter mode of life than under thiş system, if all the 
members vork for common good, and the comforts and 
happıness of all be felt by each to be his düty to secure. 
The members of a yomt famıly do not feel the necessıty for 
makıng any separate proviston for themselvs ın their old 
age or for therr children, since the family affords shelter and 
protection to all its members, young or old, and its property 
ıs ordained to be the hereditary source of maintenance of all, 

The yormnt famıly system depends for its continuation on 
the possesston of certain virtues by its members, and) foster- 
ing as it does the religions spirit it may be called the strong- 
hold of Hındarsm The vitality of the Hindu community is 
derived from this: system vvhich. forms the foundation of 
them: religious and. spiritual: character, the existence of 
vrhich depends entirely on its: continuance,  VVhat is noble 
and good in Hindu character is: its effect, The Hindus should 
preserve and stıck to the system, İt still prevails in Hindu 
society sometimes more in form than in spirit , an exclusive- 
İy secular education dıssoctated from religton, növ imparted 
in our schools and colleges, has been ündermining the Hindu 
spiritualısm on vyhich the system is founded and on vrhieh 
its continuance depends This: institution like: every other, 
has ıts advantages and disadvantages, but its advantages are 
both spiritnal and secular, vhilst its disadvantages are merely 
secular ın character, 

Bred up under this system, the Hindus cannot concelve 
of a heaven vithout: yotnt family The Sağzzzezz relattonship 
ın the sense of connection through: participatıon in funeral 
oblattons impltes a celesttal: yömt: family composed of the 
)lanes of male and female members of a mündane ?ont 
family, 


İt is, hövvever, vorthy of remark that Hıindus English. 
educated at the expense of the yoint famıly, and enyoying 
the advantages afforded by it, are yet often found so blinded 
by selfishness, as to be dissatisfied vith the rule of Hindu 
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lavv, imposing on them  certain coörrelative duties to the 
family, in return for the: diverse: benefits recetved from it, 
They commit to the family, the care of thetr vives and 
children, vəhile they are compelled to reside elsevyhere, fot 
the practıce, of any profession or. in the exereise of any call. 
ing, or ın service, and are themselves incapable of taking care 
of them, or think it inconvenient to take them vvith: them- 
selves to the place of business İn fact, they cannot do 
vithout the yornt family, and cannot sever their connection 
viith it vehich they are at perfect liberty to do at thetr plea- 
sure : but at the same time, they are ünvilling tö participate 
vvith the formt family, their carnıngs, vhich under the circüum- 
stances the Hindu lav requrres them to do, as bemg fair 
and equltable, 

It should also be especially noticed in the present connec 
tion that İndia is a very poor country, and even the ordinary 
expenses of English educatıon here, are out of all proportion 
to the means of the middle class İ1ndus The expenditure 
necessary to give such education to the smart boys ın the 
family, is regarded as a sort of investment, İt is not correct 
to suppose that the boys are entitled to the expenses of such 
educatıon from the famıly, as its natural düty tovvards them, 
The ındigenous system of education formerly prevallıng in 
this country, vvas the training imparted by the secular Garzzs 
or pedagogues ın the village 2442:4/2s , and that is vhat one 
might say he is entitled to have, at the expense of the 
family, as ordinary education But English education should 
be held to be spectal trarming,, and the gains by one vyho 
has received such educatıon at the expense cf the family, 
should be considered  earned. vith the ald of family fund, so 
as to become the subyect of yornt right, 

For presumption as to yolmntness and. separation, see 


Sec, r? belo, 
Se, 93- MEMDERS OF FAMILY 
Sub Sec 1-MALES, FEMALES AND DEPENDANTS 
Males — The members are males and females. The male 
members are, (1) those that are lmneally conneçted in the 
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möle line, such as father, paternal grandfather, son and son”s 
son, (2) collaterals descended in the male line from a common 
male ancestcr, (3) such relations by adoption, and (4) poor 
dependants, 

(2) Femalss, Females.—The female members are, (r) the vife or the 
“ yyidovved vife” of a male member, and (2) his maiden 
daughter, As a general rule, a mariied daughter is not a 
member of her father”s family , sınce by marrıage she becomes 
a member of her husband”s family : (o) there may, hovvever, 
be cases in vvhich a marrıed daughter continues to live as a 
member of her father"s famıly, sometimes together vyith her 
husband , (2) a vvidovved daughter also may sometimes come 
back to her father”s famıly and live as a dependent member 
thereof, 


gə "spor de" Poor Dependants,—Some helpless persons mostİy poor 
" relations more or less distant, are also maintained as mem- 
bers of the famıly , the original vvorda for 20or değendanis 
qar, qerfiremi indicate that they are actually getting 
their subsıstence and living under the protection of: the 
family. 
Sub.Sec 1—SLAVE, CONCUBİNE AND TEHFİR İSSUES 
(a) Sl ve, The female slave or concubine, and the: illegitimate 
ətim qe son—mentroned in the commentaries as members of a 7oint 
son famıly may növ be so only mn) very exceptional and) rare 
cases, VVhen slavery vvas prevalent a female slave vrould 
be permanently attached to a family as a dependent member 
thereof, and a son begotten on her by a male member vvould 
likevise be an inferior member, Büt although there cannot, 
at the present day, be a female slave in lavr, there are ins- 
tances of such ın fact, called concübines and İiving as mem- 
bers of the famıly of the men keeping them , this ve find 
possible etther in the cases of holders of Rayes or big estates, 
or in the cases of 1otv-caste people , hercin the extremes 
meet, ths former are above public opinion, and the latter are 


(o) Kartiek z Siroda, 18 C 64? 
(2) See fb 17C-171 205-266 
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belov” the same İn other cases3 such condüct avould not be 


tolerated by the other members of a iomnt family, 

Some miıscönceptlon appears to prevsil on this sublect The Hindu İllegitimate 
commentators treat of an illegitimate: son”s right vvhile  dealing: vith: the sonis nght, 
partıtion of a Port famıly They evidentiy mean that onİy such an illegiti, 
mate son, as is a member of his father”s famıly, may get maıntenance if 
the father is of a regenerate class, and a share, İf the father is a Südra, 

The folloving texts form the foundatton of the lav, on the subyect — 

vuyvarer qal nra işdi 

merrəfixət xx qfçuzr: qmamy ər: b qvevfq, 
vyhich means—”The  virtuous and obedtent: son, borne hy a Südra vvoman tö aczording to 
a man vho has no other offspring, should obtaın 3 mnintenance , and let the Vrihaspatı, 
kınsmen take the residüue offthe estate "—Vihaspatı This text is explained 
to refer ton son of 3 tivice-born person by 3 Sudra vvoman not: married by 
him see Düyahhigş, ix, 28 

sTexTq aT xTaaTEYİq aT v qzey qəfl vari 

Eiyyyra" vüç srra xfq vefİ vraflra 1 varin 


vrhieh: means —”A son begotten by 3 Sitdra, or on a female slave, öorona 
female slave of a slave, may take a share (on partition) if permitted (by the 
father) this İs settled lav" —Manu Acceording to a Sanskrit rüle of cönstruc- M inu, 
trön the repetition of the particle “or may he taken to impliy “ör ön any 
other similar vvomun” 

əra sari viza mmedimyü içli 

va fvafç ar rev sracerdəfnə q 

varam vq nət” qal sarğı rma, 
v”hich means-—“Even a son begotten by a Südra on a female slave may 
get a share by the father”s chotce , but if the father be dead, the (leg timite) 
brother should make him prrtaker of hilf a share one, viho has no (legitiə 
mate) brother may tüke the vvhole, in default of (heimrs dövn to) the son of Yaynaval: ya, 
daughters”” ““Ya)navalkya 

These three texts are cıted ın the Diyabhaga The author of that treatıse Dayabhaga, 
lays dövn, ön the  aüthonty of the above text of Vrihasputi, that the son of 
a regenerate person by any Südra yvvom?n not marrted by him, is: entitled to 
maıntenance , and then goes on to düscüss the lavr relating: to such a son of 
a Südra, and begins thus, 
vyoı yər: veftollameresıfy namaz" fiycqra qarayev: i 

as the correctness of the rendering by Colebrooke, of this: passage has been 
doubted, it is hterally translated thus, — “But of a Südra a-son-by-a not marrted- 
female-slave-or-the lıke-Südra-veoman, may share equqlly vith other sons, by 
the father s permission” The  vvords connected by the hyphens stand for a 
compound veord ın the original 
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320 DASI-PUTTRA Üc, v, s, 3, ss, 1H 
.— Colebrooke”s translatlon İs as follovs,—“But the son of a Südra, bya 
female slave or other unmamıed Südra vom"n, mny, ke” Soltis difficult to 

pting: this that the vvord 


maint iin that Colebrooke"s 6 - - əə 
“ünmarried” İs ambiguous: ind may suggest 3 menning not intended by the 


original, nömely, that the vc ün müst be 3 yzazidan, x hereos the resl meaning 
is, that she is not married by the man The tvvo yords 2üst and Adi may be 


done, ın erther of the above tvvo viüys, namely, erther into “a female sİave or 
other, ” or into “a female sİave ör the lıke” No Sanskritist vould be prepared 


to say that the first Cf these versions, vihich is given byıColebrooke, is vvrong , 
the translatron given in: AVaraəs 22ara)s: caso, (g)  omits the veord “Südra 


voman” altogether 
Dasi putra — There vvas a diıfference of opinion as, to 


proper import of Dasf ğutra betveen the Calcutta High 
Court and the other High Courts , the latter held that an 
illegitimate sön of a Sudra by a. 2e2£ 20)mn or cönftnuots 
concubıne vvould be entitled to a share under the foregomg 
texts, vhile the former took a contrary vievv  ()) So also in 
Xam v Tek ($) at vvas held that a Sudra”s illegitimate son 
not born of a female slave, is not entitled to a share vhere 
the father had parted vvith his interest during hıs life-time 

İn VVestern India Das? 2z/ra has come to mean son bya 


kept miıstress of one of (he lover castes. (z), 

It should, hövrever,, be"observed that tv Cömmentators of the Düyabbayş, 
namely, Rümsbhadra and Srikrishn explain the term “on 3 fimitle slive of 
a salve” as used in the above text of Manu, thus,— 

arqereyin vİi, xTueq sefer qamanır qardı 
vyhich meinse,—”On 2: fimnle slive of a slive, mo ins, ön one, nöt married, 
but kept by a slave" And this somevhat: unreasonable: interpretation is 
put, as otheryvise the sages might be thought: leg idise: adültery and. its 
effect seems to be consistent vüth yyhat is sad in the DAyabhaga vith respect 
to the illegitimate sons ofiregenerite persons 

Hence if the son begotten by 3 Sudra on a /e27 zvoy/aə: of hb s/ave be entitled, 
it folloiys a /2r7zorz that a son begotten by a min on his ozü 4s:7 700m.n should 
be entitied to a share So these comment itor, of DAyabhiga appear to 
support the vievv taken by the other High Courts 

It has already been said that the Hindu lavgivers appear to be anxıous 


to provide a source of msintenince for every person, and therefore also for 
İt veould be a İtttle too puritanıc to deprive one publiciy 


an ıllegitimate son 


(2) rc, 
(r) Kırpal Na v Sukurmoni, to C 01 
(s) 28 C 194 
(2) Raolı v Kunlalal, $4 B CVVN oz 
PC 16 5 455 34 N 6027 SICL) 494 1920 
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acknovledged as son by the father and his family, on the ground of his beg 
illegitimate , he is: not: responsible for the manner in vhieh he came inte 
existence 

There does not appear to be any difference on this point betveen the 
commentarıes of the tivo sehools İf it be contended that in order: to, entitle 
an illegitimate son to clam a share, it is necessary that his mother müst be 
a slave, then none vould be so entitled, növ, that slavery has been abolished 
and the decisions of the otherl High Courts: (8) as vell 3 the ruling: of the 
Privy councialın the esse of /agezdra 527 atı, (0) must be prcnounced  vrong 
İn fact, hovever, though not in İqiy, there are vvomen holding the position of 
a female slave, such as there yvas in the last case İt should moreover be 
observed in this: connection that the Sanskrit ord: 2ds: does net necessarıly 
mean a female slave, but may also mean a Sudra veoman and the latter 
meaning is suygested by the vhole context of the Düy ibhiga on the subyect 

İllegitimate son same as Dası-putra, vyhen —A Full 
Bench of the Calcutta High Coürt, by its mafority, has finally 
settled the matter and has rıghtiy made the ia uniform 
throughout İndia (ce) The Full Bench: has over-ruled the 
decisions in the  cases of  /Varyas Dara (x) and Xriğal 
VNarayan (y) and has practıcally follorved. the decision in the 
case of C/atturbhuf v Kutshsa. (s) The decision of the 
Full Bencli is in: accordance, vith the Hindu lav and isin 
consonance vvithh public policy, İt is in: accordance vith 
public poltey, because, the members of the family, v”ho vill be 
entitled to the property after the death of the member lİlv. 
ing openiy İn continuous concubinage, may, even at the risk 
of losing: a share or the entire inheritance by incütrİng his dis- 
pleasure, protest against the immoral conduct of such a mem- 
ber and may succeed in nıppıng the evil in the bud, İt is 
desirable to put.a stop to such immoral  hfe being led by any 
member of a famıly, at the beginning, than to allov him to 
indulge in such immoralıttes and then after the death of 


- əs ı 


(u) Rahi o Gobind, r B g7, Sad Baza, 4 B öy, Gangabat v  Bandu, 
qoB 3Cg 18 Bom L R zo 321C 86, see Manchharatn v Dattu, 44 B 
166, 170 2: Bom LRR ri?a ş4 IC o, Krnishnayyah v- Muttusamı, 
üy 740 , Soundararayan v Arunachlam, 39 M 130 29MLİ 793 18 

LT 568 2LVV 1247 “İC 838, Subramanta ? Rathnavelu, 41 
44, 67 FB 42 İC ş6, Sarasuti ev Mannı, 2A 1ş4, Hargobind v 
Dharam, 6 A, 3ag 4 AVVN oo, Ram v lamma, 30A so8 SALİ 
629 A,VVN (1908) 229, see İvala g Sardar, 4 5 77 7 

(ə) 18 C st iz? İA 28 appeal from nn C zöz 

(x) Ralanı v Nitaı, 48 C (43 33CL1 333 25 CVVN 433” 63 LC so, 

(e31C 1 23V.R ... uv 19 C gi, 

(ə) 16C.L,) əs. iz İC, 276: iz CİVV.N 442. 
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such a member vehen there is no risk: of: disherison, to raise 
the question of: sentiment at the time ivyhen the son by the 
concubine claıms a share or the entire: interest of his: puta- 
tive father, 

A plausıible argument may be advanced by those vəho 
hold a contrary vievv,, They may as vell say that the fallen 
vvoman vith ivhom the man İlved in continuous concubinage, 
v”ould not have adopted such a life, had she knovn that the 
male issue of her ımmoral life, vould be excluded from inheri- 
tance, But the various causes: assıgned for: prostitution: do 
not include the one stated above , and hence exclusion ftom 
müheritance, or a share of” it, of the illegitimate son, vrho 
iş not: responsible for the manner in vrhich he is brought into 
existence, vvrll not prevent the evil, nor vill it patch up the 
sentıment vhich has already bcen violated by allovring thə 
partıes to lead such an immoral İlfe as members of the 
family. 

“Goncuübine vvhen entitled to maintenance —The verious 
decisions on the right to maintenance of a concubine 
İrom the estate of her deceased paramour, and their son”s 
claim to a share therein, contemplate cases in: vhich the 
concubıne lived as a member of the family, The vvords used 
in the aforesaıd text of Manu, namely, Teq sr teeatrə, 
1T may, as is stated before, be taken to impiy “or ox ay 
other tvomam? by the: applıcation of the rule of construc- 
tion, put on the repetition: of: the particle ar—o?,” The 
Hindu layvegivers have ordarned for the maintenance of all 
those that are menibers of the family out of the family 
propetty, and vvherever a concubine is directed to get main 
tenance out of the estate of a deceased paramour, the sages 
meant permanent concubine hiving in the family of her para- 
mour İtlee a female slave, Such a concubine is called a6ayızd- 
dad strf and is entitled to maintenance, 

But the yudicial Committee of the Privy Council, (a) n 


a case göverned by the Mayukha sehool, has held that a 
—,———— —————————.. 


(a) Bai Nagubal v Bar Monghibar, 44 CLİ s3, appeal from 4? B, qot , son 
also Rama Raya v Papammal, 48 M, 8cş : 49 M.L,) 348, 1gaş M. 13go, 
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concubine s entitled to maintenance out of the estate of her 
deceased paramour, provided the concubinage be permanent 
until the death of the paramour and sexual fideltty to him 
be preserved although the concubine be not kept in the 
famıly house cf the deceased “Their Lordships are of 
opinion that such corhmon residence fs növr unnecessary, 
vrhatever may have been the case vhen the concubine vas la 
slave of the household”” This, their Lordships: have) stated, 
to be the lav, of the Mayukha school relying on an earlıer 
deciston of the Bombay Hıgh Court, (2) İn this: İatter case 
the deceased paramour took the concubine to his house and 
she İlved vyith him as his mistress and there is nothing ın the 
yüdgiment to shov that their Lordships of the Bombay High 
Court meant that the concubıne vrho although not treated as a 
member of the famıly, ıs entitled to martenance ovt of the 
estate of her deceased paramour 

İn the earlter Bombay case referred to above a question 
vvas raısed vvhether ten or tivelve years” concübinage can be 
held to be permanent , and their Lordships held that “a con- 
cubine  vho has been kept by la man for some years, ör even 
many years, gets no right of maintenance against him üinless, 
having been kept continuously till his death, it can be said 
that the connection became permanent” 1n the above 
menttoned Privy Council case the vvoman hved) vvith the 
deceased as his mistress for five years up till his death and 
the concubinage ıs held to be permanent, Their Lordships 
of the Prıvy Council, hovvever, have not indicated the period 
a vvoman ıs to live vith her paramour in exclusive  concübin- 
ağe observing: sexual fidelity, so as to be called a permanent 
concubine, (c) 

İn the above Privy Council case their Lördships have 
practrcally exercised the functions of legislature, The ques- 
tion of custom or usage  vryas fot raised by the plaıntiffs in 
that case but she based her claim on İegal rights. There is 
no prövision mn Hindu lav to support the plaintifİ”s case or at 


(8) Nıngarredi ə Kahshmava, 26 B 63, Rathinasabapathi v Gopala, 
1929 M sas 
(c) See Rama Raya v Papamnaal, 48 M 8oş “40 ML/ 348 192s M ıg0, 
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any rate thicir: Lordəhips have not based their yüdgment on 
any such lav or extəting. statute Their: Lordships: stated 
"such common residence is novr ünnecessary,” and decreed 
claım though there is no provision of lav vhich: empovers a 
Court to grant such a decree, 

Right by birth of illegitimate son —An ullegitimate son 
does not acqutre any right by birth to the property of) his 
Südra putative father, (c7)during vyhose lifetime hecannotclaim 
any share , (4) there cannot be any cc-parcenary betuveen 
them,f(z) but tiyvo illegitimate brothers enioying their putative 
fathe”s property ormntly after therr: father"s death may form 
a yomnt famıly, (/7) 

The term female slave applied to the ıllegitimate son”s 
mother ımplies that she İrved as a member of the master”s 
family ş and so there could not be any doubt as to the alleged 
paternity of an illegitimate son, İn the case of an illegiti- 
mate son by a concubirle, hovever, there cannot be any 
presumptton as to paternity such as arises in the case of the 
offepring of a married couple, under: Section 112 of) the 
Evidence Act A person claiming as an illegitimate son 
müst prove: his alleged paternity in the same manner as any 
other disputed relationship is proved, 

His right of representatıon —An illegitimate son”s claim 
for a share must fal, if it is nöt shovn that the deceased 
father left any separate or self-acqurred property, but died 
undivided vith his ovyn father and brother vhho took the 
Pont property by survivofship , the illegitimate son could 
pot represent his father in the undivided family (zz) 

But a divided brother is held to be not entitled to 
succeed in preference to the legitimate son of a predeceased 
illegitimate son of) his: brother: ivhose entire separate 
estate the İlatter as representing hıs father ıs entitled to take 
in default of any heır dovr to the daughter s son, (2) 


(er) Packırısvvamy o Dorasvmy, g R, 266, 
(d) Ramsaran v Tek, 28 C təq 
(ə Rə v Babu, s2B 300, 30$ .. B, 1ş3, Packırısiyamy v Dorasavmy, 
200 (7) Shamu v Babu, Sö a 
) Qopalasamı v Arunachellam, 2? M, 32: Ranoyi v Kandoyı, 8 M, ss?. 
ö 8) Ramalınga v Pavadat, s M.,sig:u M. L ) 999. 
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His Status — The son by a contınuous concubinage of a 
Sudra gets the status of a son, and is entitied to 
maintenanee and cannot demarnıd partittoq vvhen his father 
yras a member of a /oint famıly. (2) An illegitimate  son”s 
right to maintenance is a personal right, and ıs not 
heritable, (7) If: the: illegitimate: son” mother be: not 
a Hındu but a Christian, then he cannot clarmi even 
maintenance ş as he cannot be regarded as a Hındu by birth : 
since the status as to Dharma or lav and religtous rites is 
determined by the məther”s caste, therefore he is not govern- 
ed by Hindu lav, his mother not being a Hındu, (2) 

Collateryal”s heritage.— An ıllegitrmate son of a Südra 
governed by the Mıtsakshara lav cannot: inherit: collaterally 
in preference to the legittmate herrs (7) 

VVhen illegitimate son entitled to succeed.—An illegiti- 
mate son of a Südra ıs entitled to succeed to the estate 
of his: putative father, if he vas not the offspring of an 
adulterous intercourse or of a connection forbidden by 
lavv, (74) 

There is no distinction betuveen the rıght of the illegiti- 
mate son of an unmarrıed vvoman to maintenance out of the 
estate of the putatıve father and that of the offepring of an 
adulterous intercourse. (7) 

There vvas a conflict “of: decisions of the Madras High 
Court on the questton of the right to inheritance of the male 
offspring, the issue of illegitimate connection betiyveen a man 


(ə) Velluiyappa v Natariyın ss C L,) 4su aöç PC as CVVN .rə?8 

Subramanıa 9 Rathnavelu, 4:0 M 44 33MLİ 344 421C 56. 
Gopalasamı v Arunuchallam, Sra , Panchapagesa v Kanaka, 33MLH 
485 42 İC 344, Rathınasabapıthı v Gop3la, tgag M s4s (müst not 
be compassıonate ), ın this connection see, Packirisvvamy v Dorasavramy, 


g R 266 

() Roshan v Balvant, 27 DA , sr,s6-s7 22A I9t 4 CVVN ass, se, Raoyı 
z Kunzalal, sa B Ass, 450 24 CVVN 6027? sı CL) 434 192o PC öy 

(2) Lıngappa ov Esudasan, 27 M r3 

(2) Ravıı v Sakuy, 34 B, 32 12 Böm LR,204 € İC oğa, Nissar o 
Kovar, 1 Marshall, 6c9o , Shome Shankar v Ralesar, zr A go 18 AVVN 
170 , Ramalıngı v Pavadar 25 M, sıg İr ML) 399, Krishnayyan v 
Muttusamı, 7? M 407, Thangım v Suppa, rz M 4or, 402, Karuppa ə? 
Kumarasamı, 2 M 429, Ra) ve Baldeo, 3 Luc 4i6 1028 O a33, Nagar 
athnammal v Chınnu, rg28 M rə? , Gopal v Brofo, 44 C VV N 944 

(s) Dattı Parısı v Dattı, 4 MHCR, 264, Venkitachella e Parvatham,8 
MH UC R,ış,, Annayyan v Chinmn, 33 M, 366 z2MLİ ass ?MLT 
140 : 5 IC 84, see, Meva s Lal, 1027 A 4ro 

(ə) Subramanıa v, Valu, 34.M 68 IC gi 20ML İ, 30 2? MLİT öt, 
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and a voman /ə9224dan 5y /av, The conflict has: baen set 
at rest by a Full Bench of the Court, The Full Bench has 
held “that according to the preponderating vvelight of the 
case-lay the son by a permanent concubine vhile he is an 
illegitimate son and not a legitimate son is entitled to get 
his appropriate share after the fathers death provided the 
connectron betvveen his father and his mother vras not 
incestuous or adulterous and that hiş said right is not subyect 
to a further condition that a marriage could have taken place 
betvveen the father and the mother accordıng to the custom 
of the caste to v”hich the mother belonged ”(fə) 
Sub-Sec 1—00NVERSION TO DIİPPERENT PAİTH 

Conversion of a member fo Christianity —at once effects 
his severance from the fotnt family , (2) but if the Christian 
and Hindu members live yointly as before and keep property 
yeintiy, an implied contract to share properttes alıke is pre- 
sumed (2) But if all the members become Christians, their 
rights of co parcenership vvill nöt be affected by this renuncia- 
tion, if they adhere to the old lav, (£) But the Madras High 
Court holds a cantrary opinion (s) 

So0 4—PROPERTYOYFTYAXILY 
Sub-Sec 1—UNOBSTRUOTED AND OBSTRUCTEDİ?BERİTAGE 

Heritage unobstructed and obstructed —Heritage is 
defined ın the Mitakshara to be that property to vrhich: one”s 
right: accrues by reason only of bis relationship to the pre- 
vlous ovrner, İt is called oğsf?zeted, vyhere the accrual of: the 
right to it, is obstructed by the existence of the ovrner ş and 
ıt is called  zz:92sf7ezeted, vihere the övvner”s existence offers 
no obsttuction to the accrual of the right (2) A son, a son”s 
son, and any other remoter male descendant in the male line 
acquire from the moment of therr birth ör: rather conception, 


(o ) Sound iraryyan v Arunachalam, ağ M) 36, 13 20 ML), 793 “331C. 


58 

(2) Abraham z Abrahım, MTA, ros r VVR r:PC,, Kulda Prasad o, 
Harıpada, 40 C 407 10CL ) zr iz? CVV.N o2, Subbaya z Rangayya, 
rc27 M 884 

(9) Togi m Chinnabay, go 1,C Tor6 102ş M Tros 

(r) 1albhar zi Lonis, ro B, (8o, Lastings v Gönsalves, 23 B sg 1 Böm 
LR 53 Kuladae Haripada, qo C qoz, 418“16CL ər 7 CİVVN oz 

(5) Tellis e S. idanha, ro M), 6Q 

(6) See, Baı Parson v Ba: Somli, 36 B 424 14 Bom LR 400 rş IC 7?4 
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a right to the ptoperty of the father, the paternal grandfather 
and other paternal male ancestor ın the male İmne, ard such 
property is, therefore, denominated heritage vithout obstruc- 
tion. But vvhen the right of a person arıses to the property 
of his paternal uncle and the like relations, only on, thetr 
death vvithout male issue, on account of his bermg therr herr, 
and to vrhich property he had no rıght during. theie hifetime, 
such property ıs called obstructed heritage, the existence of 
the ovrner havıng offered the obstruction to the acerual of 
the rıght - 


There ıs a great distinetion betiveen the father”s self- 
ağquired property and ancesi?a/ örorerty, or the property 
inherited by hım ın regular: course of inhciitancee from his 
father and other paternal male ancestors in the inale line, as 
regards the son”s right by birth to the same, vrhich vil be 
dealt vith ın next topic, 


İt shonld be noticed that the evpression s?roğaZ.cted 
heəttage as a contradiction in terms ş for, /Veyzo est ho) e$ 
veventis ? the original ayord. a//ya cannot be and should not 
have been, rendered ınto 2e”/Zaze, 

Sub Soc 11- 701NT ANDISEPARATE 

Moint nroperty, doint tanants, Co-parceners and 
Tenants-ın-commo — VVhen tuvo ör more persons are enti- 
tled to the same propetty ın equal or unequal shares it is satd 
to be thetr 7oz7z£ 2voğerfv “YVhe expressicns 7ozəz-Zenanls, 
tenants-n-comnon , and co-farcenets are technical terms of 
English: lav: used to designate different descriptions of: co- 
ovyners of yormnt property, vvith special incidents The use of 
these terms to express co-hetrs under Hindu lav by reason 
of analogy in some respect, is often misleadıng and gives 
rise to confusion, 


For instance, members of a Miıtakshara yöint family hold- 
ing ancestral property are called 7 /zə/-/2sanfs, by reason of 
sntly of ğossetston and) interest, and survtrvorshib bemg 


H L—q. 


ancestral and 
self- qequrred 


Öaya is 
heritage 


Tort pro 
perty 


Vort- 
tenaney 


English Pay 
its origin 


introduced 
in İndi, 


distinction 
betveen 
English ğ 
Mitakshara 
lav, 


four unıts of 


338 yOINT AND SEPARATE İc. v, s. 4, ss, il 


common to both, The analogy betvveen them ends there, 
and does not extend to other incidents. 


/ofnt-tenanıy in English lavr oves its origin of a grant 
Pöintiy made to tvvo ör more persons by a deed or a VVillş it 
arises alvvays by £zrc2ase, never by Aörcent, 


The English 7o/s7-£exancy seems to be introduced to 
this country by the codifled lav: For instance, Section 106 of 
the Succession Act, vyhich provides that if a legacy be given 
to tuvo persons ?ormntly, and one of them dies before the 
testator, the survivor takes the vhole,—appears to impiy 
2otnt-tenancy. 


TA English götnt tenancy and 126 Mitökshard: ont- 
tenancy differ from each other in many respects.— The 
former is created by a grant under a deed of transfer ser 
ofvos, ie, by özsc/.ase and not by descent , vihile the: İlatter 
ovres its origin to zə2erz£ence only fe) (Under the former 
eacli co-tenant is entitled to the so2o/e, as vvell as to his 
vudəvided egual share of the property, fe, the zo/o/e estafe 
as vvell as zs ouy equal proğoytion are vested in each: fm 
tenant : but under the latter, the vihole estate, not any share 
of it, is vested in each member, vho vhilst ündivided, cannot 
predıicate of the property that he has any definite share, 
v”hich again vhen ascertamned by partıtıon is not: necessarily 
equal : accordingiy, an English yomnt  tenant possesses an 
absolute pover to dispose, by a transfer z)zier z/70s but not 
by a VVill, of his ovn share, and so to put an end to his iöint- 
tenancy , vhilst a member of a Mitakshara Toint family, 
having no definite share, (7) cannot alıenate his ündvided 
co-parcenary interest, and he candnot destroy the fort tenancy 
except by separation vhıch he is at liberty to effect, vhen- 
ever he chooses. 

An, English foznt-tenancy is said to be: distinguished by 


English lav: /02/2: 22/2fz6s, namely, (1) by uünity of 20szaszon, (2) unity of 


zaferesf, (3) unity of) tele and (4) uünity of) f2/ze of the 


(4) $ze Sarada v Umiu, 3? CL ) ə33, 249 soC 3?o 77 1C 40 1923 C 
48s, Packırısavmy v Dorasavm, g K 266 
(x) Sankar v Madan, ı4 C VVN, 298 rr LT ör sİC 298, 
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commencement of such title, Of these, tvvo onİy appiy to a 
Mutaksha?d: yofnt fenancy namely, (1) unity of £ossesston and 
(2) community of interest, and although 2//2er3tasıce is the 
common name of the title of all the members, still: there is 
not snify of the same, nor is there unity of the /z/z£ Of its 
commencement. Except in cases of co-parcenery ?ofnt ten- 
ancy in unknovn to Hindu lav, (zə) 


Co-ğavceners, are tyyvo or möre  persons vo İointly 
2shertt property, vrhereof they have unity of £ossesszon 
v”hich, hovvever, may be severed at any time by partıtlon, 
There is po sz/v7zoşs2/), each taking an undivided share, 
vihich, on his or her death, goes to his or her heir. The 
co-heirs and their heirs are called co24?cener$ or ğarceners 
so İong as unity of possession continues 


The follovıng extracts from the vell-knovyn commens 
taries on the lavvs of England vill give the real import cf 
of the vvord Co-24zcexe?s " (46) 


“An estate ın Co-parcenery resembles, in one respect, an 
estate in İornt-tenaney , there being the same unity of possess 
sion, But in the folloving respecta they materialiy differ — 


1, Parceners alvays claım by descen£  vrhereas  7ornt 
tenants alvvays clamm by 297c2ase. (7) 

2. There is no necessary unuty of interest among ca 
parceners , for each of them ıs entitled to a distinct: share , 
and though, in the first instance, all parceners in equal 


degree take equally, yet ın subsquent descents, this equality 
may easıly disappear, 


(x) Göür v Subashini, 42 C LL) ao0 3oC VN 39 göİC sə) 
(x) Stephen”. Commentaries on the Lavisş of England, rCtih Ed Vol t 


pages 237-298 See also Prınciples of English Lav by R. Campbell, 
page 173 

(7) Tüe legal meaning of 2erc2ase differs from the popular notion of pur- 
chase, vvhich imples that: the subyect is obtarned by vay of bargoın 
and sale for money The legal notion of ZurcAase is vyider: than this, 
Purehast is: defined by Littleton as “the possession of İands and tene- 
ments vrhich a man hath by his ov act or agreement, not by descent 
from any of his ancestors or kindred ”— Principles of English lav, by 
R Campbell “The English: İnheritance Act 1833 defines “the 


Purehase/” as € (he person viho last acqutred the land othervyise than 
by descent,” 
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3, Though the interest of co-parceners may, in a sense 


be said to accrue by the same title yet they may acerue at 


different periods 
Tenanfs-tn-conmton are sucli co-ovners of property as 


hold it by several and: distinct: titles, but by xsi o/ 


203se9s20n 

The use of these English terms to matters in Hindu lavv, 
analogous to them in some respect may mislead İavryers 
into thinking.: that: all the incidents annexed by English lav 
to those terins, appiy also under Hindu lav 

The students of Hindu lav should try to learn and master 
all the incidents: of these terms under the Engliəh lav, so as 
to be able to differenciate betivyeen them and thetr use vith 
respect to matters under Hindu lav, analogous to them 
ın.a partıcular inciden: büt dissimilar in others, 

Vornt property (s) —ıs of the essence of the notion of a 
yonnt family, İt: consists, (1) of: the ancestral property, (2) 
of the accession to the same, (3, of the acqulsition vith 
yotüt: funds and (4) of the self-acqurred property throvn 
into the common stock, vhen the acquirer allovys such 
bToperty to be treated as famıly property so as to convert 
it into yomnt property (o) immovable property lost to the 
family, if recovered by any member other than the father of 
the family, is subyect to the incidents: of yornt property, 
and so is preperty acqurred by the spectal personal exertion 
of a memler but vith the ald of fotnt funds, İn the last three 
cases the acqulrer or recoverer 15 entitled to a larger share 
on partıtıon, but in the first of them this: distinction does 


———— —. 

(ə, As to pre umptun and eyidence as ont property See Se, 3 belov, 

(a) Sura) v Ratan, ioA 159 44 1A or 2: CVVN 1065 26 CL/ 
2097 ISAL/ (84 33 MİL 180 1, Bömn LER, 737 2 Pat LV 
160 qo İÇ (88 İndir s “hram, iz? CL)7 299 i? C VV.N 509 17 
VC 700 25 M LT 7, Bu Pirson v Ba: Somlı, 96 B 424 14 Bom, 
LN, qoo IS IC 774, R ümpershad o Sheochurn, ro MTA 490, 
Lal v Kanhara, 29 A 444 341A (S 44A LT 2:2 s CL) 3aozıı 
CVVN qız İ7ML 1 228 $ Bom L.R, 507 , Gobardhan v Bulkhan, 
1 Pat Lİ igş, Hari v Vely, 20 1C 476 iş Bom, LER, 584 , Anna. 
məlar c Subram ni, 33 C,VyN 435 PC 49 CLİ g), ses 
/0o/ note (7) p 348 , 
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not seem to be observed by the Courts, İtis doubtful 
vrhether survivorship vill appiy to ioint acquisitions made 
vvithout the aid of ancestral nucleus , but it has been 
held that evhen a family consisting of: the father and tuvo 
sons, is not shovn to have had any ancestral property, 
but ıt acquired property by ?ornt trade, then in the absence 
of any imndication of  intention to the contrary, the pro- 
perty must be presumed to be ?oint property vth: the 
incident of the right of survivorship (2) 

Acquisitions by ioint personal exertion £)—The ?omnt 
acqursttion by personal exertion only, in the absence of ances- 
tral nucleus, vvould stand on a somevhat different: footing, 
vhen made by undivided father and son, from that made by 
tuvo or more brothers or other coöllateral sa?) ə, ön account 
of the accrual of a son”s right by birth even to the father”s 
self-acquired property, notuvithstandıng the imperfect charac- 
ter of that right, explamed later on. The question that arıses 
for consideratıon vvhen the acqutrers are: collateral sağzəzlas, 
is, vvhether the property ıs to be deemed as omnt property of 
partners or £erants-inecommon, öt as 7oml family property 
viith sxyooorshab and the like incidents, 

İt should be remembered that as regards even the 
members of the ?oint famıly, other than the male ıssue, the 
separate self-acqurred property of a brother ör the like, held 
in severalty, is alıvvays oğs//zcfed Aeritaçe unless he chooses 
to throv the same into the common stock, Hence vhen 
tyvo or more undivided brothers or other collateral sağrıdaş 
vrho had not inherited any ancestral nucleus, ör had taken no 
aid from such nucleus if aay, acquire and amass vvealth solely 
by their İoint personal exertion and skitl in carryıng on a 
trade, or othervvise, then it depends entirely on their intention 
vrhether they should hold the property as Zesaər£s-zn-common 
hke strangers entering into a partnership, or as members of 
a 7oınt family, clothiug the same vvith the legal qualities and 
İncidents of /oint famıly property, chtief among vhich is 


(6) Gopalasamı 2, Arünachellim, 27 M. 32 
(c, About presumption and evidehce see sec 13 belov 
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“ 


su?”vtvorshib, (/) 
It is difficult to say vehether there should be a presump- 


tion in favour of the one or the other of the tuvo alternatıves. 
In these days of progress szc esszon seems to be preferable 
to s///”v2v075226 (€) 

It has been held, that the interest of the vvife in 
propertres, acqurred vith: the: profits, earned by a: hus- 
band and his vife in a trade vhich vas carried on by 
them, vvas her Strıdhana vhich on her death did not: survive 
to her husband but devolved on the heirs to her Strıdhana 
property. (77) 

The dvvellıng house in possession of the parties could not, 
in lav, furnish any nucleus in thz hands of either party for 
acquısıtıons made subsequent to the death of the ancestor 
so as to clothe them vith the character of  ancestral pro- 
perty. (g) Nor any addıtıon made to it raises any such 
presumptton, 77) 

Uolnt inheritance of obstructed heritage —VVhen tuvo 
or möre members of a yomt family yomtly  inherit, according 
to the rules of succession, property left by a deceased rela. 
tron, as obstructed heritage, they hold such property as the 
co-ğavcenevs in English: lav, before partition, £, e, the: co- 
tenancy of the co-heirs of obstructed heritage is like /7ezaiicy- 
zn-common, the right of each: extending. to his uündivided 
share only, and there beg: no: sx202702s242 betveen them. (2) 
But the case of Aaza Cöel:fzanı (7 ) has introduced an excep- 
tion to this rüle by holding: that tvvo brothers sücceeding to 
therr maternal grandfather”s estate hold the same like 7o7s£- 
tenants having the benefit of survivorship, İt: is difficult to 
understand the prınciple underlying this decision The Böom- 


(d) K irsondas ov Gang ibar, 32 B 479: 10 Böm L.R 184, Sanval e Kure, 

sn 47o, 480 1928 L 224 Zi Af not ahcestral, Irimbakdas ve Matha- 
a, 19090 N z2s 

(e) See foot note (4) o/ove 

(f) Muthu Ramnkrıslini o Marimuthu, 38 M. 1336 20 ML hl s3z 24 
IC 363 
Trımbakdas 1: Mathabar 1930 N) 22, Birdichand o Popatlal 

G) NL (8 1g26 N 389 ı opatial, 24 

(2) Thaneshet v Ram, 1929 L 408 

(q) Karuppat ve Sankara Narayana, 2? M oo (FB) 

(0) 291A 16 7CVV.N 1 25 (78 4 Bom. LİR, 697, 
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bay High Court, hovvever, has held that under the lav of the 
Vyavahara Mayukha as also under that of the Mıtaksharğ, 
property inherited by sons from their mother descends to 
them, not as a /omt tenancy, but as a tenancy-in-common. (2) 

Separate —property of female members ıs called 8/7z- 
d2ana vhich uvill be separately dealt vith, Separate pro- 
perty (7) of a male member consists, (1) of his self-aequrred 
property, and (2) of property inherited by him as o25222c2ed 
heritage according to the rules of) succession, (/?/)) excepting 
hovvever, the maternal grandfather”s estate (2) in: certaın 
cases. Tevo or more members may fortly hold separate 
property as dıstinguished from the yomnt property of all the 
members of the famıly ş for instance, ın a family of first 
cousins, those composıng one branch bemg the sons of one 
brother, may have property consistıing of the separate 
property of their father and mother, or of property inherited 
by them from their maternal grandfather, such property 
though Port betieen themselves, is separate as regards the 
rest of the famıly. 

Bub-8Sec, 11—ANOESTRAL AND ACQUİIRED 

Ancestral,—property (o) may be defined thus — property 
acquired by a lineal male ancestor ın the male line, devolving 
by inheritance on a son ör other male descendant in the male 
lıne, becomes ancestral on the death of the ancestor, ın the 
hands of the descendant, (2) Property inherited from the 
maternal grand-father has been held by the Piivy Council to 
become azıces/zağ ın the hands of the tuvo sons of his: only 
daughter, and they took as 7oz2:£ /Zezaniş vuth the benefit of 
szvvzv0r/i6 , (q) It is most unfortunate that the true mean- 
ing of rhe term arcesz?a/l ğroperiy or rather of the original 
Sanskrit term vvhich: means, property inherited from the 


pafernal grand ancestoysş in the male line, and cannot include 


(£) Bar Parson v Bar Somlı, 36 B 424 14 Bom LR 400 Is İC 774 
(Hu: For presumption and evidence eee Sec 19 belovr 

(əz) Gürümüthi zə Gürammal, 22 H 88 SMLT 74 

(se) lamnı v Ram, 29 A 607 4 AL 7 s82 A VVN (1907) əorr 

(o) For presumptron and evidence see 3ec 13 be öv 

(6) Rayah Ram v Pertum, 20 VV K 189 Ir BLR 3oz 

(2) Venkayyamma v Venkatı Ramanayyamma, zs M 678 ə91A iç? 


Bom.L R ösz 7CVVN r, ın this connection see Ahobilacharıır " 
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vhat is inherited from a maternal ancestor,—vvas not brought 
to their Lordshıp”s notice. Had that been done, then it 
seems thıs azzo?saly vvould not have arsen But the yudicial 
Committee has in another case (7) said that “unless the lands 
came by descent from a lıneal male ancestor in the male 
line they are not deemed ancestral in Hındu lav,” So pro- 
perty ınherited collaterally from a brother is not an ancestral 
but self-acqurred property. (5) Tt has been held by the 
Allahabad High Court that although the maternal grand- 
father”s estate ın the hands of the daughtei"s  sons is called 
ancestra/, yet their sons do not acqurre a right by birth 
to such property, (7? 

A share of ancestral property obtained by partition con- 
tinues to be ancestral ın the hands of the coparcener getting 
the same (z/) So also vvhen such share is obtaıned according 
to a dıstrıbution made by a deed of” gift (9?) or by a VVil 
executed by the ancestor (zu) it retains its character of ances- 
tral property, except vrhen the gift is made in terms: clearily 
shov/ing an intention that the donee should take an absolute 
estate for his ovrn benefit only : (a) othervise , the ancestral 
nature of the estate ıs to be presumed.( 7) 

The property obtair ed by an ıllegitrmate son of an undivi- 
ded deceased coparcener for maintenance is not ancestral 
property of the rllegitimate son in vvhich the son of the latter 
gets a rıght by birth (s) 


(v) Atar ev Thakar 3 TA 206, ər: 35 C: 1039, 104 2 CVVN) t0q9, 
roşə SCT T sg To Bom LR 7go İ8 MLİ 379 128 PVVR. igo8 
6 TC zi, see Karam vg la, z4 İC g28 2242 PLR 94 124 
PAN R 19014 
15) 86 Radhakant s Nazma, 45 C 733. 22 CVVN 640 27 CL) 632 
aş MLİ 99 16ALİ s3? zo Bom LR 724 As IC 806, see also 
Bharat v Sarsuti, 6o1C ni? 7 OLT 49 23 OC 9244, Pudai v 
Barnnatb, $01C 745 7OL ) 273 23 OC 20q 


(£) Vimni v Ram, 20 A 667 4AL) “82 AVVN (tooz) ort , Bisva- 
nath x (gin)adhar, ş Pat LT 68 43 1 C 3zo 


(4) Adurmoni v Chovdhry,9C 1 

fv) Muddun vz Ram, 6 VV R, 7 

(ve) Taras Reeb, 3 MEHCR şo, Nana v Achrat, rə B izə 

(3) Pugmohandas ə Mangaldas, ro B:sə8, s76 

(y) Nagalıngim v Rama, z4 M 420 

() Krishnasuemi s Seetilakehmi, 29 M. 029 İR MLT $42 şi İC  8on., 
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There is a great diversity of opinion in the Courts in 
İndia as to the effect in a Mıtakshara family of a bequest 
made by the father of property v/hich mn the father"s hand 
vras self-acquired, to his son. The Privy: Council in the 
folloving passage has cleariy expressed rt but has reserved 
its opinion for a future occasıon to be based on a consiıdera- 


tion of the original texts of the Mitakshara.(a). 
“1n Caleutta ın 1833, the port first arose in the case of Afədifə Goğal 
v ARanötəy (2) vhere it vvis held that such property vould be ancestral, and 
this has been folloved ın the later case of /7azays //a// v 42ani: Nafh 
Aedhüriyya (ce) 1n Madras, upon the vhole, the vievv seems to be that the 
father can determine vhether the property vvhioh he has so bequeathed 
shall be ancestral ör self aequrred, on the principle of ciz?/as 692 dafe işs 61 
disfonere, büt that unless he expressed his vvish that it should be deemed 
self-acqurred it is ancastral see 7a2a Cöayd v: Keet Kin (d) and compare 
itvvith: AVaza/ıngamı v, Kam  Chandra (e) and other cases )n Bombay, on 
the other hand, the prınciple of intention seems to have been accepted 
If lt makes the property ancestral, but if there be no expression of intention, 
it is deemed self "cqutred see /xpno2andas v AManşaldas Nathubhoy (f) 
and /Vzəsab/ra: v AcaAratba: (r) At Allahabad the decision vvas that such 
property ıs self-acqured see Parsodlam v: /anğı Baı (32) Finally in Oudh, 
İn the case of /azvesAar v AH, Rukmasi (s) decided in 1900, after a revlev 
qf all the cases, it vas held that vhere self-acqutred  property is bequeathed 
to sons, ın the absence of language clearly indicating the testator"s intention 
that the property should be held by the soöns subyect to the incident of 
survivorship, it should be presumed that each son takes an interest vhich 
passed to hıs heirs at his deuth,” 
In Sındh, the Court refraıned from entering: into this 
debatable question (//), 
The folloving texts are, therefore, added for the considera- 
tion of the Prıvy Council.— 
İn Chapter r, Sectton 1, paragraph 27 of the Mitakshari 
on İnheritance, /Vyasa is cited vvhich rüns as follovs .— 
“Though immoveables or bipeds have been acqured bya man himself, 
a gift or sale of them should not be made vithout convening: all the sons 
They, vrho are born, and they vrho are yet unbegotten, and they vvho are 
still in the vvomb, requrre the means of support, no güft or sale should, there" 
fore, be made” 
a ig33 P,C 100 
o ƏLİ Hə 45.A sg0, 6o4 sol A a6$ r923 
(c) (giz) ız C VV N 28o 81 C öəş izC L ) 38 
(d) (r866)3M H C R şo, (e) (ı9or) 24 M 429 
VA (1885) ro B şə8. (2) (1888) rz B ız 


(1907) 29 A 334 4 AL) əş? (s) (t9r) 4 OC 344 121 C, 770 
(7) Hassanand v Denmal, 1990 S, 174 


H, L —44 
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But the Mitikshar4 in Chapter ı, Section İV paragraph 1 


in the subyect on İnheritance says — 

“VVhatever else is acqutred by the coparcener himself, vithout: detriment 
to the father”s estate, as a present from a fnend, or a gift at the nuptials does 
not appertaın to the co-hers” 

The author of the Mitakshard in Chapter r, Section Vİ, 
paragraplı 13 of the subyect on İnheritance, relles on the 
follovving passage of Yamavalkya vvhich rüns as follovys .— 

“But effects, vvhich have been given by the father, ör by the mother, 
belong to him on vrhom they vere bestoved ” (2) 

The author of the Viramitrodaya in Chapter Vİ, Section 
$ states as follovs .— 

“Likevise, vhat has been given by the: parents (is not: divisible) by 
reason of the text of lav”,—“VVhatever has been given by the  parents tq 
any one, becomes exclusively his property”/” (7) 

Appiyıng the ordinary rule of: interpretation of: Hindu 
lavv to the passage of the Mıtakshara (Ch, r, Sec. İ, para 27) 
it scems that it lays dövyn a rüle of lav vhich is not: manda- 
tory, but merely recommendatory, ınasmuch as, the İlavv-giver 
states his rcason in support of his rüle Therefarc, on a 
consıderatıon of the above passages, it seems that the gift of 
the self-acqured property of the father becomes the self- 
acqurred property of the son, unle.s the donor İlmits thç 
ights of the son in express terms, 

Accrettons to ancestral property, by purchase vvith the 
income thereof, or othervvise, are deemed  ancestral (zz) Büt 
mere purchase of a property out of the earnir.gs of tvvo 
brothers cannot be presumed to have been acquired by İoınt 
family funds in the absence of any evidence to the effect 
that the money earned by them vvas throvn into the common 
stock and treated as such, (zz) 

A nev, tradıng business started by the father as manager 
of the yornt family is ancestral though ıt vvas started by the 
father, (o) 


(2) Yaynavalkya, 2, rə3 (2) See Author"s translation page 2$1. 

(ə) 10 B  s28, 80 aöonve , Ümrit v Gönree, 13MTA $42 15 VR PC. ro 

(zs) Motiv Bhagavran, 4 TC 6ss (C ) büt as to throving into, yolnt stock 
see Narendra ve Abdul, 3oT C 2:6 (Oud ). 

(o) Amabhat o Shivappa, s2 B 376 1928 B 2, in this: connection seç 
£6 350-358 belov, 
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The Sanskrit vord for aceszral is YaTev meantıg, 
“belonging to fvemeç 2:24xxa 2a.” This vvord. frame though 
it is ordinarily appited to the fathevs father, means ın the 
plural number, all the paternal male ancestors of the father 
in the male line, hov high soever , accordingiy m1 God 
the Creator, is called ve ün. furay meaning: z?andı/az)er 
or grand-ancestor of all ğeysons, and the names of the 
great-grand-father and other ancestors are formed from that 
term by affixing some partıcle and vvərds as h fYaTTY, 14 v- 
fremev, efv qe-n-fremç and so on, 


Ancestral, lost and recovered.— Ancestral property Tost 
to the famıly, vyhen recovered by the father ru deemed his self- 
acqurred property as against his sons But avhen it is reco- 
vered by any other member solely by his oxu exertion, then, 
if the propetty be movable, it becomes exclusively hi. ovn, 
but if it be immovable, he is: entitled to a quarter sharc as his 
remuneration for the evertion ın recovering it, and thc residuc 
is to be shared by all the members includimg: him. 

Acquired—property( 2) may be thus subdıvıded —- 

(1) VVhat has bcen acqurred vith the ancecstral funds, i c, 
accession to thc famıly estatc. 

(z) VVhat has been acquired vith the aid of point ancestral 
funds bat by the special personal exertion of any member, 


(3) VVhat has becn acqurred by the yomnt: evcition of) all 
the members,—the exertion need not be of the samc kind, for 
instance, if of tuvo brothers onc göes out to a distant place 
and ecarns money there, and the other remaımns at home ın 
charge of the family and the property of both, to take care 
of them, then any property acqurred vith the money earned 
by the first brother must be regarded as yolmnt  acqulsition 
by both, (7) 

(4) VVhat has been acqurred entirely by the personal 
exertion ör influence of a member vvithout any aid from, or 
detriment to, Tomt funds, or vhat is called  self-acqurred 


property. 


(2) YFor presumption and evidence see $ec, 13 belov 
(£) Handas v Narotam, r4 Böm, L.R.ə33? 141: 3 709. 
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(9) Self-acquired property alloved by the acqurrer to be 


en)oyed by all the members ın the same manner as if it vere 
yont propcity, and so throvvn mto the common ətock, othervvise 
ıt remams as the: self-acqured  property of the acqurrer.(7) 
o A member of a yomt undivided family can make separate 
acqurəition of property for his ovm benefit, and unless ıt can 
be shovn that the business grev from yomnt family property, 
or (hat the carnıng Vverc blended vvith: şomt: family: estatc, 
they remaın fiec and separate ” (3) 

Mixing up of funds: accrued from both ?omnt and self, 
acqunced  properties makes them both yornt family property,(2 
but no such presumption ariseə vyhen the person vvas separate 
and had no son (z) 

Money acquıred by a member at his marriage is his self- 
acqurred property 7) so also the vvedding. presents: made to 
a yvoman ıs her separate pıioperty (ze) 

Savingə of an impartıble estate by a holder of such: estate 
durmg his incümbeney, and propetty acqured vith the same 
are considered as his separate or self-acqurrcd property. (4) 

Property acquned by a membər by müheritance from a 
collateral relation, after htigation carrıed on vvith: möney 
taken from the İarge fioatıng balance of the famıly business, 


(9) Mampershed s Sheochurm to MİT.A, qoo, gös: Lal s Kanhala, 2 
A 244 341A 6s: SOL T 34o ir CVVN. qız: i? ML) 238 g Bö, 
LR. 597: Indar 4: Shiam, r? CL) 299 iz CVVN, şog iz İC 260 2ş 
ML ) sz ) Sura) v Ratun, 40 A, işg 44 1A, 20: 21 C V/ N, 1065: 223 
CL T 207 1 AL C84 33ML )”r8o ig Bom LER ?3? 2 Pat LVV 
160 40 İC 88, Baı parson v Bai Somli, 36 B 424 14 BomLR qoo 1 
İC 774, Radhakant v Nazma, 4s C 733 22 CVVN, 649, ə? CL 
632 35 MLT. 6az 16 AL/7 saz 2o Bom LR 724 aş IC 800, 
qannı dət 7 əramanıın 33 VVN 435sPC 45Cİ1 ) g3, Gayadhar e 

an, 
(c)pP dəə 7 339 , Puny v Gəvind 1930 N 7, See /00£ no/e 

(ə) Annamalat v Subramanıan, Suğra 


(6) Xə v Challammal, rg38 M: ş2r, Parvathi z, Sivarama, 
(s) Alavandar v Danakoti, igaz M 382. 
(v) Adhır v Nobın, iz C VN, 103, 
(2) Thyalalambal v Kinshna, 3ə 1 C 9ss (M), 
(s)  Maharayulungaru v Rapah R i 
yah, 5 MHC.R, sr, Kottie B i 
Parbatt e, lagadıs, zə C 433 291A 32 0CVVN 4go RAR əş 


dankı ve Dusarka, 35 A 39: qo1A r?o 2: ML 
18 CİLT 00, 5 Bom LER 85 Ses da XV” 194: 07C VİN og. 
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iə held to be se//-ıcgieəred, the money being taken as borrov- 
ed and subsequently replaced.,( y) Property recerved by ti 
son by VVill from his mother vho again obtarmed the same by 
VVili from her husband vho himself acqurred the property, is 
a personal property of the son (s) In Bömbay a “on inheriting 
his möther”s property vvho mn turn mherited it from her father, 
1ə the absolute property of the son so as to cnable him to be- 
queath ıt by VVill, and not an ancesttal property (2) 

Therc can be no presumption that a yomt family had any 
omt property(2) or a nücleus (.) Nor can therc be any pre- 
sumptıon that a property acqurred by a member of omnt 
family, is pornt property, vhen it is not shoivn to have posses- 
sed any nucleus (a?) VVhere no nucleus is admıtted nor pro- 
ved, the onus ıs on the party xv.ho assert that the property ıs 
not self-acqurred but yomnt family property (€) A dvveelling 
house ın possesston of the partıes is not a, nüclcus so as 
to clothe vvith the character of ancestral property, the 
subscquent acquısıtıon made by any of the parties (7) nor 
any addıtıon made to it ratses any presumption of”) yomtness 
vithout the existence of any nücİcus,(z) 

VVhere a person, vvho had no co-parceners, built a house 
veorth forty thousand rupees vvith his: self-acqulsitions, ön an 
ancestral piece of land of fev rupecs m value and vhen there 
ıs no evidence  shovving” his intention of treating: it is as yomt 
family property,—these facts did not render it a yomnt: family 
property of himself and his son subsequcntly adopted (2) 

VVhen an acquısıtıon has been made vvith the assistance of 
a İomt family property "vhich yicld some income though not 


(0) Bachcho o, Dharam, 28 A 342 3 AL ) 1:5 AVVN (1906) 34 see 
Atchamma v Venkatq, (rg22) M VN 4öz İ6L VU 2609 go2M 43? 

(s) Gohati v Debendra, 3z C,VV N 272 g28 C 285 

(a) Manıbhaı v Sankarlal, ş4 B 33 190 B 26 : 

(2) Ram Kishen v Tanda, 33 A özz so LC $34 8ALI ə? Padamral v 
Gopi s61 C s329(N) 

(0 Rem Kishen 1anda, sağ, a, Dayi v Laxmam, 1927 B ro Vithal v Siva, 
SNLR 8z /I51C 923 

(d) Durga v Chanhar)a, 1930 A $36 

te) Ramasamy v Marımuthu, 1928 M 764 

(/) Tushuleakdas v Malabar, i9go N ozş, Bridichand v Populral, 24 NIR, 
(8, ıg36N 389 

(9) Thanesher v Nam, igag L 468 

(4) Pertakaruppan v Arunachelam, so M..s82 
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substantıal, the burden of  proof is on him vho asserts the 
acquısıtıqn to be separate (z) Mere exiətence of a nucleus 
vvill not impress the acqurnsutions vvith the character of ?omnt 
famıly propetty unless it is shovn that the acqulsıtion could 
have becn made from the income derived from the uncleus. (7) 
But presencec of substantıal nucleus is held to raise a presump- 
tion of: acqulsition from the income ( £) Büt the Madras 
High Court ( 7) has held that vhe:e thcic is: no evidence that 
the purchase money vas taken from the family funds, the 
acqulsıtion is the member”- “elf-acqurred pioperty, 

VVhether the propcity acqured by a member of a ?ormnt 
famıly s his self-qacuned property or yomt family property 1s 
a qucstion of) fact to be detei mined on the evidence.(//)  Ac- 
qursıition of property in the name of diffeient: individual is 
evidence of mntention: to kecp the property separate (7?) Büt 
propcity acquncd dürmg. yorntness 6: to be presumed ) ort 
family ptoperty (e) But if the member had süfficient means 
to purchase the prope:ty the presumption vill: be in favour 
of self-acqursıtton ( 2) 

The ciiterton, vvhethc: a property standıng in the name 
Of a yunior member of a family vvas his eclf-acqurution, is the 
source from vrhich the purchase-money vas pad (z) 

Gaıns of science. —This  subyect has no möre than an 
academic mterest novv, the question bemg settled by legi-lation 
mentioned belov (Vvealth gamed by a member of a ?omnt 


(u) Sukhnandan z Brarnandan, 1923 A s74: 73 1C. toşz, Abhadat v Partab 
3 OVVN 4o, see Haranırayan v Suresh igəş P ığı, Har Dat, Dhandhı, 
84 İC ror 28 OC 13 19250 93 

(9) Vadamıtıt v Subramanıa, ı6 L VV 936 zr 1 C rao 923 M 262, Kanshı 
v Shankar, 1928 1 397 

(£ ) Balı v Sardarı, 1930 L 613, see Dürga v Chanharya 1930 A 536 

(7) Subbalakshmı v Narasınnı i, 1927 M 86 

(s) 45 C 000, (84 above, Sura) ə Ratan, 40 A 1$9 4414 zor 26CLİ) 
307 33 ML) 18o rg Bom L R 7? ?Pat,L V töo qo IC, 988, 
Kannammal ev Ramathılakammal, göz M. 38 

(x) See Dulhin v Bödhnauth, 26 C VN döş (i9g22)MVVN ş$ 30MLT 
Bö, Iş LVV 343 3PLT 38) 4UPLR (PC )4az 661C şşı əz 

(o) Soshi v Chandra 3 C,L ) 348 ig23 C 204 68 İC 322 , Acharıt v Hara 
ş2 A g”ı , Pondichary z Sundarammal, zr: L.VV 259 861C 632 İşaş 

2 


M go 

(2ƏİCT ooni z Nilmadhab, qr C LT 374 861C 734 gös C 1034 

(q) Purbatı Dası v Raya Barkuntha, 18 C VVN 428 9 CLİ 43::9C Lİ 
ı29 26 MLT 248 iz ALİ 79 ə21C st , Dhürm Das e Shama,3 
MİA 229, Gopeekrist v Gangaprasaud, 6 MİA s3, 74 
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family cannot be regarded iomnt by reason onlİy of his having 
been maintamed and educated at the expence of the famıly 
funds (7?) unless it s acqurred by the practıce of a profession 
for vyhiçh he received a special training: at the family expense, 
and falls vithin vhat is termed gazzıs 0/ sezevce “The Privy 
Council in Go/a/ Clapd v, PFTüAum Çöand, (£) held that 
the incomç from the post ın the Indian Civil Service fall- vithin 
the meaning of the term geözs 9/ sczexvce, Lord Sumner had 
dısçussed the: pornt at length and portion of the yüdgment 
is quoted here — 


“YVVhatever doubt miğht once have existed, vhen the Hindu Lay vas to 
be gathered from text vvriters only has been removed by a sertes of deci- 
sıons, and it is növv clear that person"l earnings and icqursitionis may remnin 
partıble throughout the unseparated member"s life, if hr yas originally equip- 
ped for the callıng or career, in vhich the güns, vere made, by a special 
tralnıng at the expense of the patrımony İt has been so held in the case 
of a Prime Minister İZirri)yon”) case ( ? )),a dancıng: girl 1OZa/alonda”s case 
(u)), and a pleader (22urcasu/a”: case (z), and Öai Əancl)a”s cose (0)) büt 
sectis of an astrologer 12xə ga 2at s case (x)1 The İlke distinction is found 
in the case of a Karkun FA? crAsayı”: case (9)1 and an army contractor 
(Zachmin": case (21 The ground on vihich in the three List mentioncd: enses, 
hövreyer, the güns yere helli to be impartible serve to define the rule still 
further İn none of them yas it held that the occup3tion in: itself vas such 
that the gains of science could not be süd to appiy toit İmpartibility 
rested ın every case on the slightness or the peculir: char icter: of the: edu- 
catıon hy vhich the science vas acqured İhusiin the filst mentioncd ose 
the gains vere realily due to the astrologer”s nitive talent for that: profession 
İn his early youth its ruüdiments: had been instilled into him by his father, 
an astrologer İrkevrise, but vüthövt expense to the famıly or anybody else, 
for the castıng of  horoscopes seems to be a profession in vyhich the equp” 
ment ıs slender and a gift for inspiring: cönfidence is the: main thing İt vas 
not, hovrever, suggested that, if the special trarning: had been similar to the 
skillin song and dance vvhich enhanced the 3ttrictions of a müutch giri, the 
gains of the astrologer veould not equally have been p rtible ganms As 
a profession, astrology eny)oyed no immunity Still möre striking: is 
£aöshman Mayoram”s case (4) vihere the fimily meriber vis: actually a 


(r) Dhunookdharee v Guünpüt, 10 VV.R, raz r BLR) az, Paulem o 


Pauliem, İM.) 252, 202: 4 1A co, Lachmın z Debi, 20 A, 43s, 438 18 
A VVN rot 


(5) 3 L, qo, sı 481A 162 33 CLİ ss, 25CV/VN s34 qo ML 2 
on appeal from ıcg P VV R 960 341C ?:14(FB) 5 .. 


(6) 2 Knap PC (o (a) 3MHCR 6 
(0)7 MHCR 47 (x) 0Bon HCRAC7 
(x) 32A ao 7 AL lzi6 sl .C 4oo, CO) ie B:42 


(5) 20A 43ş. (a) 6 B 2zş 
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Subordinate lüdge At: the family expense he had recerved a slight elemenə 
tary educatıon of an entirely  non-professional character His lav he had 
icked up for hımself His salary vas held impartible, not because a İüdge 
stands outsıde the rule or because a knovledge of lav in the nineteenth 
century is not: vithin the term “earning” as used in the eleventh, but because 
ın thesc matters a self taught man has the best of it, for gains are impartıble 
vrhich are not the result, directiy or indireetiy, of anything büt: his ovn 

exertıonş ” (2) 
İn the carlıer casc of 27e/Zaz azı RamrağAiomal v, Nescas 


hand (c) the Lordships of the Pudicial Committce have ex- 
pressed that, 

“"Their Lordships connot find in the texts of the MitaüksharA any authority 
"ss that the gons made " ” “ personally and nithout the aid of the yornt 
funds by a member of a yormnt famıly vho recerved an ordinary education 
surtable to his: position as a member of the family to vihich he belonged 
should in lav be regarded as partible and not aş his self-acquired property,” 

Hindu Gains of Learning Act —The Act XXX of r93o 
provides that notvyithstandıng any custom, rüle or interpreta- 
tion of the Hindu lav, no gains of learnıng shall be held not 
to be the exclusive and separate property of the acquırer, 

Sub-See 1v—TMMOVABLE, O0RODY AND MOVABLE 

Immovable—property is of very gicat impərtance in İndla 
vrhere agrıculture is the chief source of vvealth of the people. 
The landed property of a famıly is looked upon as the here- 
dıtary source of marntenance of its members p:esent and 
futurc, and Hındu lavv imnoses restiiçtions against its aliena- 
tion vhich is prohibited as a general rule, and is: permitted 
only ın very exceptional circumstances, The rule against 
alinatıon appears to be salutary in character, having regard 
to the exıigencies of: Hindu. society, but it is being modifted 
by the Courts of İustice to a great extent, 

Corody—ıs the rendering given by Colebrooke of 
nibandha vrhich: means, vhat is: settled or a settlement : 
it is accordıng to the Mitakshara (T, $, 4 and Vir. 2, 1, 13) an 
interest issumg out of land such as a royal grant or assign- 
ment to any person, of the king”s share of the produce of any 
land, mn part ot: vvhole, İt is explamed in the Düyahbaga 
(2, 13) to mean vhat is settled to be given as an annülty. 


(5) 2L 40, sı, 33C 7 sss, 361-302 25 CVVN s34 4o MLT 327 

(ce) as C 666 45 .1A 4 27 CLT aş, 358 2 CVVN 37? 34 M.L.). 
327 10 AL) 28r zo Bom L Riş66 4 PLVV 9? q4alC 26g , for 
yudgment of lover Court see 8İC g3 4SLR öt 
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Nov the question is vvhether 7//2a7z4/2a can be created by 
private individuals other than kıngs. The question vvas raısed 
by the Full Bench (7) of the Bombay High Conürt, but vvas 
not decided as it vvas not necessary for the decısıon of that 
case, But their Lordshıps expressed an opinion that there 
are some authorities vyho “favour the supposition that a 
private individual as vvell as a royal personage may create a 
ziğandha, VUhether the vievr is sustamable is a qucstion on 
vrhich vve do not intend to give any opinton, such bemg un- 
necessary.” 

Yaynavalkya ( €) in cnioting the duties of kings: has laid 
dovm that vehen making any güft of land or making any 
permanent arrangement (or assıgnment of a corody), he should 
have the terms committed to viriting for the: information of 
the future good kings. In the next tivo stanzas a description 
İs given of hovr the vvrıtıng is to be made 

İn commenting upon the aforesaıd slokas of Yayavalkya, 
Vifnanesvara ((/) has said that gift of land and )zöezel/Za in 
this vay is to be made by the king only and not to be given 
by one vvho enioys king”s povvers, İt vvas never the intention 
of the great commentator to mean that zız24z:4/2a can be 
created by kings only and not by private individuals, Had 
it been his intentıon then accordıng to the construction of 
the sentence, private ındivıduals vvould also be excluded from 
making any gıft of land. The true mtention of: Yaymavalkya 
and his commentator Vıynanesvara is that the gift of land 
and 2z:5adha is to be made by the king himself and not by 
his deputies. 

So əibandla can also be created by persons other than 
kings., (£) This viev, is supported by many Hindu com- 
mentators and a Division Bench (2) of the Bombay High 
Court has expressed an opinion to the same effect. Hence 


(4) Collector of Thana v Harı,6 B s46, ss9 FB 


(e) Slokas 318—420 
Mat , Acharadhya, Rayadharmaprakaranam Sloka 317 


22 Dayabhaga Ch i, r3: Vyavahara Mayıkha, Mandlik"s Hindu Lav p 19, 


Smntı Chandrıka Ch vu: 18: Sarasyatı Vilasa 214 
(8) Ghelabhai v Hargovan, 36 B gş, ror iz 11C göğ 13 Böm, LİR m7n 
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the office of hereditary priest—Ya/ııas /7:/5—is a xiğandüa, 
Nibandha vihether secured von land or not vould rank v/ith 
sthabara or immovable property, (z) partıcularly for the 
purposes of mheritance (7 ) and the Limitation ( 6) and the 
Registration ( 7) Acts, 

Movable—property ıs not regarded so important as 
immovable by Hındu lam vrhich allovvs therefore a greater 
freedom vvith respect to the alıcnatıon of the samc. 

Sub-Sec v—TRADE 

Nature of fomt family trade —/omt famıly trade is a 
species of ancestral şort property (2)z) in vvhich every member 
of a Mitakshar İomnt family acqurres by birth an interest, in 
the same vvay as ın othet kində of property they become not 
only cozğa?ceners but also coz?arüne)$ of the trading: firm, 
The iornt famıly trading partnerships appcar to differ from 
ordınary partnerships in: favo respects, namely, (1) it is not 
desolved by the death of any member (zr) and (2) a member of 
the family becomes a coxğar £zez by operatıon of lav, (9) Not 
only the assets of the tradıng busincss but all kinds of the 
yomt family property vvould be hable for losses, or fot debts 
incürred for the purposes of the trade by the managıng mem- 
bers v”ho are the accredited agents of the vvhole family, An 
acknovvledgment, therefore, made by one member of the 
family, of a debt, can be availed of by the creditor as agamst 
the entire family (2) And no menber can say, ünless taimnted 
viith immoralıty, (g) that his interest in the family property 


(s) Collector of Thana v Harı, 6 B s46 FB , Krishnai ov Galanan, 33 B 
9373 31 Bom L-R 253, Balvantrav v Purshotam, 6 Bom HC R gö 

() Mit Ch L Sec V,4: Viramıitrodaya Ch IH Pt r, Sec 13 (Authors tran 
slatıon page 6), Daya Ch IL g 

(2) Morbhat cç Gıngadhar, 8 B 234, 238, Venkayı v Shidramana, 19 B: 663 

02 Madhavrao o Kashibaı, 34 B 287 s C sg iz Bon LR g 

(ən) Votiv Hira, 929 L sşo 

(əə) Raghumull v Luchmondas, zo C VV N zo8, 72: 381C 228, Samalbhar 
v Someshyvar, 5 B 38, Lutehmanen z Siva, 26 C 349 3CVVN rgo 
Vadılal ə Shah, 27 B, iz 4 Bom L R. 68, Mahar?) o Hargobınd, 
(ıgış)ı PLR 218 Gokal v Hukam, og PVVR 916 341C 74 FB 
See PC appeal ın2L 4o, Gauri v Keshab, 1929 A 148, see /zo? xof (2) 


p 2352 

(o) See Sec $£, Indian Partnership Aet (İX of 1932) 

(p) Deb: v Baldeo, so A ç8z ig28 A ar, see Krishnabar v Variıvandas 
1g3o B 2230 

(ə) Mata cv Gaya,ar A sg ,6 ALT 799.6MLT og,3lC ə4. 
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should not be made lable for the 1osses sustained or for debts 
ncürred subsequent to his birth and düring: his mfancy (”) 

İndisn Partnership Act (IX of 1932) —From Seetion ş9 of 
this: Act, it vill appear that the legal rights of the memberə 
of a Hindu yomnt family təz/z? se carryıng a family business: is 
not governed by this Act , büt a business carried on by them 
through their manager vvith a strangci seems to be ragülated 
under the ptovtsions of this Act, 

Minor member:s position ın firm — Although a trade is 
descendible among: Hindus, İlke other personal property, yet 
it does not follov that a Hindu infant avho by birth: becomes 
entitled to an interest in a qomt family business becomes at the 
same tımc a member of the trading: partnership: carryıng. on 
the business: he can only becomc a member of the partnership 
by a consenteent act on the part of himself and his 
partneı -. (s) 

Accordingiy, it has been held that ayhere a memlber of a 
pomt: family carryıng: on an ancestral family trade, did upon 
attaınıng the age of mayority cömpletely sever his: connection 
vith the family business, and it vvas not shovn that he did 
ever ratify any of thc transactions entered mto by the family 
firm, then although such member interest m the ?oint famıly 
property could, on failurc of the family busmness, be made 
hable for its debts, yet he could not be made personally hable. 
(6) Nor can such member”s separate property acquıred after 
his separatıon from the family and the family business, be 
made liable for the debts of the tradıng firm, (ve) There is 
no difference in principle: betiveen the nature of the liability 
of an infant admıtted by agrceemcnt into: a, partnership business 
and that of another on svhose behalf an ancestral trade is 
carried on by his güardian, (o) 

But the mfant shall not be hable personally for the debts 


() Thammanna g Akarapu, 18 M.L ) ss, see /0o/ söze (x) belov 

(6) Lutehmanen v Siva, 26 C 349, 344 2 C VV.N rgo, ses Lal v Keshovyl, 
a7 B 340 14 Bom LR 840:t171C 193, Anath v Bepin, ıg 1C 6 (C). 

(6) Bishambkar v Sheo Narain, 29 A 166 AVVN (907) 9 , Official 
Assıgttee vs Palaniappa, 4::M B24 azıd see Sec 248, Indian Contract Act, 
(IX of 1872) 

tu) Bishambhar z Fateh, ag A 76: A VN. (rgöz) r, 

(v) Sanyası v, Asutosh, 42 C aş, 233 . 26 1.C, 830. 
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incurred in such a trade, (zo) but to the extent of hıs share in 
the assets of the firm. (2) 

Manager”s Povvers —The sole managers of the family 
business are ordinarıly entitled to enter into contractə, that are 
incıdental to and flovıng out from carryıng on that trade, in 
the: ovyn names to bind the: other members and that they 
can be sued upon that contract vvithout: making the: other 
membeıs party to the suit (7) The member, other than the 
managıng member or members may contract debt soas to bind 
the vhole famıly, ıf he had express or implted  authority, (2) 
İt is a question for the manager to decide  vhether 
money for the purposes of the business, is to be raised by sale 
or mortgage of the yomt property. (a) He cannot refer 
a İrtigation to arbitratıon. (2) 

Manager"s povver to start nev, business —A manager, 
even if he be the father of the membərs of a Hinda oint family 
governed by the Mitakshara or Dayabhaga sehool, cannot em- 
bark on a nev trade, (c) nor can a eertificated güardian enter 


(vv) Sanyası v Asutosh, 42 C 225, 223 20 İC 836, Voykisto v: Nitt anund, 
3 C 738, Rampertab o Foolibu, zo B, 76z, 722 , Sanka v Bank of 
Buürmah, 3 M. ögə zr ML) 0)6oo ır İC go, Raghunatbyı v Bank of 
Bombuıy, 34 B,7z ir Bom LR oşş:21C 173, see Muthaya v Tıinne- 
velly, a? IC 230 SL VU şar Vvala v Bhuda, ro P şo 

(r) 42 C 22$, 233, Anath c Bipin, ig İC 6 (C ), Padamra) v Gopi $61C 
129 (N ), but see Muthaya vo Tinnevelly, 3? PC 230 (M), Thammanna 
v Akarapu, ss IC 64 38MLİ ss rr LVV ss 2?MLT 83 (aşoo) 
MVVN ırə, Dayal ə Bahal, 6o İ C 6r6 (L), Gopal v Hukam, og 
P VV R. ıgr6 34 LC zi FB), 82” 247, İndian Contract Act (IX of s873) 

(7) Kishan v Har, 33 A 272 381A 45 15 CAVN 3: 3 CLİ 345 9 
İC 739 2: ML) 378 3 Bom LR aşg, see Sheik İbrahım v Rama, 
g5 M. 68 ər: MLİ Şo8 rolC 8?4 and Lal v Keshovli, 37 B 340 : 14 
Bom LİR 84o ?1C 13, Subbaraya v Thamgavelu, 4 ML) 44 72 
I C 8ış 1gəq M gə, Ayyasamı v Guürüsamı, 3 LVV 463 33 İC 69, 
Lakhmıchand z Khushul Das, ı8SL.R 230 88 IC 1160 1925 S 320, 
Mehlu v Bhola, r928 L 8r 

(s) Lal Chand v Ghanaya, ro L 243 

(a) Ntamat 9 Din 8 L:s9z, 603 54 1A or 32CVN ə33 45 CLİ) 
şib ıgə? PC zi, Shivlal z Tanıram, ig28 B 444 , Raghunatl)ı v 

ank, 34 B 72 21C 3 ir Bom LR 25 

(8) Garca v  Firm Nihal, 6 LLİ. soz 84 İc 736 1935 L, 261 , öuf see 
Bhib v Mohan, 1930L 388 

(6) Benares Bank v Hartı, 36 C VV.N 8326, 83r PC, Sanyası vz Krishnadhan, 
49 C so 491A 08 26CVVN os4 35CLİ 498 43ML)) 41 24 
Bom L.R 7oo 20 AL/ 409 67 İC 124 1924 PC on appeal frons 23 C. 
VV.N soo 29 CİL / 260, Tammı v Gangı, 45.M 28: 42 ML.) syo: 7o 
LC 337 gaz M. 236 ip C, in so M 4ar ş41A 136), D Meclaren v 
Verscheyle, 6 CVVN 4oş, 4:8, Rughunath)ı ve Bank, 34 B. 3 , tt 
əc L m (3 Haba v, Banıral, AŞ S07/ Ghanshyam v, Herdat, 

. , Rattan v Ram, , an v, Bikoo P. io 
dan o, Ciloo, 1926 P, r3o. “7:1 dadibnu 
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into a nevr busness for the benefit of his VVard vrithout the 
leave of the Court. (4) 

There vvere some decısions ın vvhich it vas held that a 
son cannot be made İtable for debts incurred by the father ın 
embarking in a nevr tradıng business. (£) But there vas a dis- 
tinction made betvveen a father as manager and a manager other 
than the father vvıth regard to a member? lability to pay the 
debts incurred for carryıng on a nevv business , (/) the father 
vas deemed to stand on a different footing from that of an ordi- 
nary manager. (£) Therefore, the father as manager of a yoint 
family could start a nevv business so as to make the sons liable 
for its debts, (2) and even contrary to Government Servants” 
Conduct Rules. (2) But this viev is novv negatived by the 
Privy Council (7) Büt a speculativc transaction by the father 
cannot be treated as startıng of a nevv business , and a 
debt raised for the purpose :s not legitimate, (2) An alıena- 
tion of property inconvenientİy sıtuated and less profitable, to 
substitute one likely to yıeld large income by an extension 
of the family business, is not of a speculatıve nature. (/) 

The purchase and sale of another commodıty should not 
be considered as outside the  scope of the family business , 
each case is to be decided on its ovn facts and the question 
to be determined in each case is vvhether it ıs vyithin the 
reasonable limits of the recognised business, profession, means 
of İlvelihood or vhat is called 2z/ac aza of the family or a 
nevv speculative enterprise (7/2) 

The undivided members of a ioint family may by common 


(ai) Sanyası v, Krishnadhan, örə 
(e) Tammil v Gangi, suöra , Mclaren v Versechoyle, szepa , Raghunathil 
v, Bank, suğra Baba v Bansra), saöra , Ghanahyam v Herdat, suörz 
(7) Annabhat e, Sıvappa, s2 B 376, 378 . ı928 B 232 
) Venakatasamı v Palanıappa 52 M 227, 336 1929 M 1ş3. 
2) Annabhat v Sıvappa, siz2/4 Venkatasmı, v. Palantapba, suöra: Official 
Assıgnee x Palamappa, ar M 824 35 MLİ 473 49 İC, 320 Mahabır 
v, Amla, 46 A , Atchutam v, Ratnaşı, so MİLİ. ao8 İnspector v 
Kharak, so A 1928 A qoş Mohan v Devan, igaş L 687 ashıbaz 
v Shrikumar, ig3o N ro, 
(3) Ramkrishna v Narayan, 40 B 126 17 Böm, LR gös 3t İC 3ot 
(7) Benares Bank v. Harı, 36 C VV.N 826, 83: 
(2) Thaneshar v Ram, 1gəş L, 468 . Bisvanath v Kayastha, 8 P, 430: 1929 
darı Ppolloved, uneshvarendra v, Ram, ig30 C, 8s:: Ram Chandra 
v, lana, s P 199. 
Ü) ohan v. Prag, 47 A 4$2: 1966 A. 618, 
(ə) Damadaram v, Banşilal, şı M. 7ür, 7üg:: igağ M, s66. 
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consent start a nevv business (22) and thereby clothe ıt vith 
the character of yomt family property and  consequentİy bind 
the vvhole estate for its 10oss “They also hold themselve- 
personalİy lable for the debts of the firm (o) Mere circums- 
tance that somc of thc co-parcerners are carryıng on a certaın 
business does not make it. a yomt family business, büt vvyherc 
the co-parcerners are ormnt, the yomnt family assets are devoted 
to finance thc business and all the co-parcerners take actıve 
mtereət in its management, the firm becomes a yomnt family 
business, (2) VVhether a firm is. a yomnt family business or not 
depends on thc facts of cach case (?) and also on the: inten- 
tion of the partıes (?) “There is no presumption that several 
firmə are yomnt family business, because the  proprietors of 
several firms are members of a yomt family, (s) 

"The continuance of a family trade vvhich vvas: discontinued 
durmg the: lifetime of: the grand-father and for some timic 
after his death, does not constitute it a nevv business (2) 

Nevv trade and memhbers" posıtton.—A nev trading 
business opened by the fathe: as the manager of the famıly s 
ancestral though it vvas started by the father. (4) A mortgage 
of famıly property to mcet the debt of such a business is: not 
bınding on the  sons fz) VVhen a member ofaa yomt family 
catrıes on a trade by himself or in partnership avith a stranger, 
and contributes the capital from: his separate fund, then he 
alone ıs interested in the firm and the profit5 are exclusively 
his ovyn From the: mere fact that a person carryıng: on a busi- 

ness İS a co-parcencr ın a yornt family, it does not necessarıly 
follov” that all his co-parceners are his partners in that busi- 
ness, (cv) The fact of partnetship müst be proved by evidence 


(ə) Meva v Ram, 48 A. 30s 1926 A 337 Gauri v Keshab, 1930 A 148: 
see also Kashıbaı o Shrikumar, 93o N ro 

(ə) Somosundaram v Kanoo, 1929 M $73 

(2) Detaram vu Vishindas, 928 5 s? Lakshiiah v Official, 199o M 776, 

(4) Lakshmrah v Offictal Assıgnee siz2ra , see foot note (ce) 2, 300 

(0 Vasudeva v Sakaram, ig28 M 42 

(s) Hem v Naraın, 1920 L 772 

(0) Damodaram v Bansılal, sizöya , see İoot note (€) p 360 

(əə) Annabhat v Shivappa, sz B 476 1928 B 232 

(v) Benates Bank z Harı, 36 C.VV N 826 PC , but see Mohan v Devran, 1920 


7 
s) Mirza x Ramashar, $ A 827 1929 A şğ6 “ see Motharam v Paklai 
İ Be 159, Sheonarlan s, Babulal, i92s N Peəi aram v Pahla)al ış 
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shovving that all the members had agreed to combiİne their 
labəur, skill or vvealth in the business and share the profits 
and losses of the same, (ız) 

But vvhen the member entering into partnership vvith a vuth stranger 
stranger contrıbutes the capıtal from the )omt famıly fund, 
then as betvyeen hımself and the other members of the famıly 
he ıs to be deemed the representatıve of the famıly in the 
firm, and his share of the profits and the assets belong to the 
famıly, not to him alonc : (9) the business, hovyever, müst not 
be of a speculative nature (z) But a difficult question arises 
in such cases as to the rıghts of the othet members of the 
family and of the descendants of the partner members as 
against the stranger partner, ın the absence of express agree- 
ment, Are they to be deemed to become partners as a 
matter of lav, during: the lifetime, as vvell as after the death, 
of the partner member ? But it should be noticed that only 
persons havıng confidence in each other, agree to enter İnto a 
çontract of partnershıp, the effect of vvhich ıs that every 
member becomes an agent of the others and as such is autho- 
rised to bınd them by his acts relatıng to the partnership 
business. Hence ın the absence of an agıeement, the stranger 
partner is not bound to recognise any member of the family 
other than hıs paitner as havıng any mnterest m the firm. (a) 
Nor vill the other members be lable for any debt of the firm 
if it be of a speculatıve nature, (2) The relationship is tö be 
governed by the provisions of the Contract Act (c) so far as 
they are not affected by thc İndran Partnership Act, (a/) 
And the partnership müst be dissolved on the death of that 
member, vvhose share of the profits m his İifetime and of the 
assets after his death may be claımed by all the members of 
the family as betuveen themselves, No person can be intro- 


(s) Vadilal s, Shah, oz B iş? 4 Bom LOR, g68 


(9). Ayodhya v Mahadeo, 14 CVVN oz 31C 9) see Laksh Bhik 
Chand, rggo B r Ghulam o Talla, rgaoL 142 ölüb 

(s) See foot note (?z) at p 3$7 

(a) Ramanathan o Yeguppa, 70 ML İl. 24: 


Sokkanadha, 28 M 344 vee Gangayya v Venkataramı:b, M 271 
278 .431C 9, Hamamdas v Farm, Mayadas, 8z IC dəə işəş o” 
Pəunal v Topan, 861 C göo tgəöş S g06, see qı M 484, 43 A nö, 

(5) Ramalınga v Vellore, rg3o M. 136 

(0 Bankey v Nattha, 929 A t99 

(4) Act IX of ig3ə, Sections ş and s 


92 IC 427, Sokanadha v 
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duced into a partnership business vithout the consent qf all 
the partners. 

If after the retirement of the stranger, the partnörship 
is dıssolved vith him, büt the business is carred on by the 
ğarta, it does not constitute a nevr business: (£) 

Creditor”s düty.—A ereditor lending money to a /oint 
famıly for the purposes of a İornt family trade is not bound 
to enquire into the finances of the business, inorder to bind 
the vhole family vith the debt. (7) The real existence of 
neccssity is not a condıtıon precedent to the valıdity of his 
charge if he acted honcstİy and vvith düc cantion, (2) The 
mere exıstence of a famıly business is not süfficient to bind the 
estate (2) He is to establısh that the transactıon vas for the 
benefit of the omnt family, benefit vith reference to the tran- 
sactlon and not vvith reference to the result thereof, (2) The 
ereditor İs to prove the necessity of  borroving: at high rate 
of interest, (7) The erqditor: vill nat he affected by the sub. 
sequent failure of the business for vyhich the money vvas 
borroved (2) 

In this connection ses Sub-section iv of Section 6 belov, 
“ Duty of creditor dealıng vith Manager,” 

Dissolution of partnership —İt has already been stated 
that Port family business is nöt dissolved by the death of any 
member (£ But any member of the yomnt family can dissolve 
the partnership by. an unequtvocal expression of his: intention 
to dıssolve at once, (zz) But he may still be held liable by a 
person dealıng vrth the firm, for any transactıon subsequent 
to the dissolutron, unless he gives notice of such dissolution 


(6) Sn Thakur v. Ratan, 81 A 113 35 CVVN 8ir ss CL) sö sec 
foot note (7) p 358 

(7) Raghunarhyı z Bank, 34B 72 21 C, ry) ti Böm L R, 265, Baba o 
Bansray, a? İC: $0? (o), YVadhava v Rattan, go 1C 8i3 i26 PV/R 
I91c: 189 PLER igiş, Ghanshyam v Harde,, 32 1C: 3Fo, (o) 

(g) Thakur Ram v Ratan, s C 1 şör, sza PC as CVVN. 8qı. 

(3) Gıridharı v Kishan, 8ş LC: aöş 193 L 240 

(s) Ram Chandra v lang, s P g8, zo3 golC 583 1926 P zo, Sathakan 
7 Vadıvelu, 1g33 M. 450, see lagat e Mathura, so A 929 FB rg38 

454 see “Onus" in sub sec avın section g belov 
g an ? şaxoo, 1929 p, 130 ,see S 9 ss iv belov 
agmahan n Prag, 47 2.233AL) zoə SŞ?IC 2 
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under section 264 of the Indian Contract Act (İX of 1822). (ə) 
İn a suit for dissolution of partnershıp entered into by : 
member of a ?oint family representing the family and a 
stranger, the İatter cannot: insist that the other members of 
the famıly be impleaded as partıcs in the: surt, (ə) Nor can 
the managıng member of a yornt famıly be compelled to con- 
tinue the partnershıp merely because he has a minor son, (2) 

VVhen the partıtıon of a yont family business vas: effected 
by a deed and by it constituted themselves into a partnership 
vrith specıfted shares, it ceases to be a yont family business, (7) 

Bub-3ee v IMPARTIBLE PROPERTİES 

This subiect is dealt vvith: in Chapter XV  baelov, 

See, 8—RİgETS O? MEMDERS 
Bub-Sec. 1--RIQHT BY BIRTE AND OV"NERSHIP 

Right by birth of sons, son”s sön, and the like —A son 
ör any other male descendant ın the male line acqures from 
the moment of his birth, an mterest m the ancestral estate in 
the hands of the father or the grandfather, vvhich is: co-equal 
to that of the latter ın character, and also in extent as regards 
the gvandfather vrhen the father is alive ör vyhen there is any 
other co-heir claiming through the father, 2:72 dates not 
from the moment the İssue comes, into separate exsistence but 
from that of hış conception.(7) 

In the Punyab a Full Bench of the Chief Court (5) over- 
ruling a decision of a Division Bench of the same Court, (2) 
has held that a son acquires right by birth in the ancestral 
property unless modified by custom, But he cannot enforce 
partition agaınst his father, (z) 

Right by birth to self-acquired property.-- Accordıng 
to the Mitikshare, a son or the like descendant acquıres from 
his bırth, a right also to the self-acqurred property of the 
father or other paternal ancestor ın the male İrne, the charac- 


s) 2):d, Krishnabal v Varyıvandas, iggo B: 235, Sec aş, Act İN of r932 
il Mohohar ə Ram, /g20 İL 6ss, Lakshman e Bhikchand, tg3o Br, 
(45) Bankey v Natha, 1920 A 109 
(q) Nıhal Chand, ss 22e galfer of, Ag A Gi), öl2 
(r) Khan v Ahmad, igə9 L 2$4. 

"r) Harı ə Chandu, 1öş PR gız 431C 667 
"t) Narpat ve Devi, 8s PR rgis sasi İC 636 3ş8 P.VV R 95, 

(u) Hardayal v Mülk, ig8 L. gir , Amir v Malik, tga3 L 2şş 
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ter of this iight, hovrever, materially differs from that acquired 
in ancestral property. 

Ov/nership in Hindu lav, —ÖOvrnership or rather co- 
ovynership: has a peciliar: meaning in Hındu lav $ persons 
entitled to some of the rights that constitute ozvzze7r22ğ or 
dominion or öroğerty in modern Şurisprudence, are called co- 
ozuners in Hindu lav, of the person: having: all the rights 
included ın ozozres/iö . the vife ıs declared to become co- 
ozuner of the husband from the tıme of their: marriage: (4//2£ 
p. 319), thc male issues are declared to become from their 
birth, co-o7v//e/s of their: father and grandfather as regards 
even their: self-acqurred property (Mit, 1, T, 3), and the Şuntor 
members of a fomt family havıng an //nğa77:5/e za? or estate 
are decmed  co-ozv2667s of the member vvho alone is entitled 
to hold the ra? or estate durmg his life. The vife and the 
male ıssue hold a subordinate: position: vüth respect to the 
ovrnership of the property of the husband, and of the pater- 
nal ancestors, respectively, And) so do the yüntor members, 
relatıvely to the holder of the impartıble Ra) or estate., 


İt should be observed that netther the evife, nö: the son, 
no the yuntor memhbci, can enforce partıtıon of the husband”s 
property, or of the fathe”s self-acquned  property, or of the 
mmpartible estate, respectivciy , though in thc fiist tvyvo casçs 
partıtıon may take place, on vrhich they are entitled to get 
shares Nevertheless they are regarded co-oszz.e”5 ın Hindu 
lavy, according to iyhich: therefore ?2g2£ /o ğa?0/fnion is nata 
2:6ce$sayyy incident of ovvrnership , nor is right of alienatıon, so, 


Ovnership, thetefore, has tvvo senses in Yimdu lav, 
vhich may he called ğerfect and s)nöerfect vespectively, The 
ovnership of the vvife, the son, and the yüntor members, 
stated above, is z/z22e)/ecf, as it has not all the rights incidental 
to fuli ovnership.: Their ovnership is acknovvledged, as they 

use and enyoy the property in the same vvay as co-ovrners, 
and are entitled to have their maintenance out of the proper- 
ty, and ate also entitled to the benefit of survivorship. They 
cannot, hovvever, enforce partıtion, nor altenate their right, 
nor can they prevent altenatıons, if made for legal necessity, 
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and even ın fhe absence of the same, provıded their ziy 72 /o 
maintenaəıce out of the property be not affected thereby , this 
rıght being the ıncıdent: of their co-ovrnership, forms a legal 
charge on the estate, according to the true intent of Hindu İlavv 

No limit as to degrees of descent.—A male descendant 
in the male lıne, hovvever lov” m descent, acquires a right 
by birth to both ancestral and self-acqurred property of a pat- 
ernal ancestor, Suppose A holds ancestral property and a son 
B is born to him, then Band A are co-sharers vith: co-equal 
rights, a son C is born to Band acqurres an interest m the 
property in the same vvay as another son of A, similarly a 
son D of C vould be a cc-parcener , and likevise: D”- son E 
vrould acquıre a sıimilar interçst and on the same pilnciple, 
and so on, If the thicee intermediate descendants vverc to dic 
during: the İlfetime of A, Ees rights vvould not be in the: İcast 
affected by that cırcumstancc. (v) The same rules apply also 
to the self-acquired property of a paternal ancestor, to vvhich 
right arises by birth, 

But the rule ıs different if the paternal ancestor is sepa- 
rated from hıs descendants, and not re-united vvith any of 
them , for then the rules of szceesszoxn and. zər/ertiance, and 
not thc co-zarcenary rules, vvould apply to the property of 
the separated father or other paternal ancestor, aöcordıng to 
vyhich: m default of male descendants in the male line döv to 
the 2/7” degəee, the vvidov,, daughter and the İlke helrs 
succeed m the order explaıned in the Mitikshari Ch. sı, Sec- 
tions i-vı, Hence, if there is no soh, or grandson, or: great- 
grandson alıve at the time of his death, but therc is. a great 
great-grandson, then the latter vvould be excluded by many 
other heirs, such as the vvidovv and the İlke relations vvho are 
entitled to take the estate of the seöa?azea person, in default 
of male issue dovn to the £/:?/ degree, according: to the 
rules of szccession göverning the devolution of such property, 
But it should be borne m mind that this rule restricting the 
descent to £/7ee male descendants only, and excluding: the 
fourth, does not apply to a yomt ancestor”s property to vvhich 


(v) See Thirumal v, Rangadanı, aş M.LİT 79, 94. 
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right by birth accrues and vhich is İoint family property, to 

vhich szzrvözors/)iğ, and not səceession, applies, (x) This is 

an important distinction, sometimes lost sıght of, 
Pre-emptıon right of Hindus.— See Ch, XVI, Sec. 2, 


Sub-Sec, ın 
Sub Sec 11—POSTHUMOUS AND ADOPTED S0NS 


Posthum?us son —A son or the like descendants in the 
vvomb of his mother at the time of the death of) his 
father, from or through hom he vould acquire a 
proprretary right by birth if he vere mn: existence düring 
his father”s life, becomes entitled to the same right 
if he comes ınto separate exıstence subsequently, his birth 
relatıng back to the tımc of his: fathers death, The Hindu 
lav makes thus: concession only in favour of the male descen- 
dants ın the male İnce, in vvhom the father and other paternal 
ancestors are supposed to be reproduced, and accordingiİy, 
vho takc an immedlate interest in their property, and as such 
arc herrs 2az erce”lence or rather co-heirə, for vyhom their 
property ıs designed as the natural hereditary source of main- 
tetance So it has been held that a son can contest an alena- 
tion made by the father at a tımc vhen the son vvas in the 
mother s vvomb (a) 

Hence a son and the like may be said to acqurre the right 
İrom the moment of their: conception , büt: it is absolutely 
necessary that the chıld zə eəz2/yo should be born alıve or 
come ınto separate existence, in order to be invested vrith the 
right , fot, the course of inheritance cannot be diverted by the 
mere fcetal exıstence of a child not born alive , and no person 
can claım ən cstatc, as heir of a still-born child, Buta child 
m the vvomb is not entitled: to all the rights of a child öz esse: 
a sor”s right of prohibiting. an ünauthorized alienation by: the 
father, of ancestral property cannot be exercised in fayour of 
an unborn son, (7) nor is the existence of a son z/z enöryo a 


(0) 5.6. Rama Rap v Surya, 4M 778. 451A 148 23 CVVN izə, 126 28 
. "qıl 498 go Bom LE 105 İĞALİ Bsq iz C aşa ob: 
. eo Naraımn v Ganga A 1602 TAL z6İC 

Krishan, 2 t44 6: İC əs YALI 69 s61C öyr, Dvarka v, 
(yy) Mt Goüra v Chümmun, VV R. Göp No 340 
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bar to adoption, (z) But ıt has been held that an altenatıon 
made by a Hındu to a 20 /f4z purchaser for value is habie 
to be set asıdc by a son, vho vvas m his mothers vvomb vihen 
the alienatıon vvas made, (a) 

This rule, vhich is applıcable only to the proprreetor”s 
male issue, the greatest favourıte of Hidu lav, has been 
extended to other herrs takıng by süccession, nöt upon the 
ground of there being any clear authority in Hindu. lavv, 
but on the ground that the prınciple has been adopted by 
the modern systems of yurisprudence in 2z?aza vv, /Vağa 
Kriyhna, (6) the sisters son ziz ey22yo at the time of the 
maternal uncle”s death, vvas held his her Büt it should be 
observed that all relations other than male descendants, are 
not really heirs e.rğecfant they can take only ın the contin- 
gency of default of male issue, and for them the mhecitance 
5: but a vindfall DBesides, any othei son subsequently born 
of that sıster vvould not be entitled 

The great dıstınctıon betuvcen the male descendants and 
all other herrs is that the former are deemed as the ancestor”s 
consubstantıal or ovvnselves reproduced, and as such are entit- 
led to become their co-hcirs and: co-parcener: from birth, 
vyhercas the latter are entitled to become heirs: after the 
death of the proprtetor vithout: male issue, and. that the 
former confer spiritual benefit by their very existence, vhile 
the latter cannot do so, although that doctrıne is: növhere 
ınvoked by the Mitakshart, vhile dealıng vith inheritance, 

Adoption —Adoption is tantamount to birth in the adop- 
tive famıly, and the adopted son acquircs, from the moment 
of his adoption, an interest in the ancestral as veell as the self- 
acquired property of his paternal ancestors by adoption. 


Sub Sec iiı—SON”S RIGETS 
Character of father”s and son”s interest in ancestral 


property —The character and the extent of the interest taken 
by a son m the ancestral property do not diıffer from those 


(s) Hanmant v Bhima, iə B 105 

(a) Minakshi v: Virappa, 8 M” 89, Sabapathi o Somsundaram 16 M 76: 
Venkata vz Gatham, 2? MLT 80, Deo Nara Ganga, 37 A 62.1 
A,L ) 69 261 C 638, see Dvvarka v. Kiishan, 6r İ.C, 628 

(5) Sevestre”s Reports, 328 
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of the father”. except “o far as they are affected by the son/s 


hability to father”5 debt: 
The follovmg  passage of the yüdgment of the Privy 
Council m: Sir, ayönınsı Koer?s case, (€) should be read in this 


connection — 

“That under the lav of the Mitaksharl, eseh son upon his birth takes a 
share equaql to that of his father in ancestral immovable estate is indisputable 
Upon tbe questions vyhether he has the same: rights in the  self-acqurred 
immovable estate of) his: father, and vhat: are the extent and nature of the 
fathers pover over "ncestral: mövable  property, there has been greater 
diversity of opinion Büt these questions do not arise upon this appeal The 
material texts of the Mitakshark are to be found in the ozth and folloving 
Slokls of the first Section of the rst Chapter İt avas argüed at the Bar that, 
becausc in the third Sloka of the above Fection, it is said that the vvealth 
of the fither becomes the property of his son, in riyht of therr berng his: sons, 
and that “that is: an inheritance not liable to obstruction/ thcir rights in the 
family estatc müst be taken to be only incboate and imperfect: during: their 
fatheris hfe, ünd in: particular that they cannot, vithout his consent, have a 
partitron even of immovable” ancestral property “There vvis some tüthority 
ın favoür of this proposition, nötyithstanding” the texts to the contrary, vvhich 
are to be found ın the Mıitakshar) itself (4) Büt it seems to be nov settled 
lav in the: Cöürts of the three Presidencies, that a son can compel bis father 
to m"ke a pırtition of incestral immovable  property, On this. polnt: it: is 
süfficient to cite the cases of: Zr//ee£ v Paycoo nar, 12 BLR aza, and Xaya 
Kam v Tuehman, BI R, Sup V) 73r, decided by the High Coürt of 
Calcutta , that of A"u/ığary2ad v Ramcharam, 1 A , 1ş9, decided by the High 
Court of North VVest Provinceə, that of: A/aga/sısa v Suböhv amanıya, 1 
Mad H C R) 77, decided by the High Coürt of Madras , and the case of //Zərə 
VisAvanafh v Garnev)h, 10 Bom H C R, 444, decided by the High Coürt: of 
Bombay The decisions do not seem to gö beyond azıcesira? immovable 
property 

“Hence, the rıghts of the co-parceners in an undivided Hindu family, 
governed by the lav of the Mit3ksharğ, vvhich consists cf a father and his 
sons, do not difler from those of the co-parceners ın a like family vvhich 
consists of undivided brethemn, except so far as they are affected by the 
peculiar obligatıon of payıng: their: father"s debts, vvhich the Hindu lav 
imposes upon sons, and the fact that the father is in all cases n"turally, and, 
ın the case of infant sons, necessarıly, the manager of the yornt family estate” 

Distınction betvveen ancestral movable and immov- 
able — Although sons acqutre a co-cqual right by birth: to 
ancestral property, both immovable and movable, yet a passage 


of the lav (£) declares the father to be master of the movables 
(e) s C 148 61A 88 4CLR 226 


lokas s, 
ə) ə s, 7) 8, tt of the şth section of the first Chapter, 


C, V, S, 5, ss, İİİ) SELF-ACQUIRED PROPERTY 367 


by reason, perhaps, of the character of the property and of the 
superior position of the father relatively to the sons, There 
appears to be a conflict of opinion vvith respect to the father"s 
povver of disposal of ancestral movables, ovving: to the seeming 
conflict betvveen tvvo passages of the Mitakshar, (7 ) the first 
of vyhich: seems to deal vith the legal povrer, and the second 
vrith the moral duty. Accordıng to one viev the povver İs 
İlmited only by his ovn discretion , and: according to the 
other, the povver ıs not absolute but can be evercised only for 
famıly necessity and certain preseribed purposes, A bequrest 
by a father to one of his tvo ündivided sons of the buülk 
of ancestral movables, to the exclusion of the other, has been 
held to be mvalıd, as bemg an uneqüal disti ibütion: prohibited 
by Hındu lav (2) Hence, it has been held that a father 
governed by the Mitakshart, lav cannot make a gift af the 
movable property to one son to the detriment of the other, 
not on account of affection for that son, but to punish and 
disinherit the other son. (2) The Hındu lavv seems to con- 
template alıenatıon to strangers, vrhile conferring on the father 
the povver of disposal ın questıon, and not an unyust and un- 
due partialıty to a co-hermr for the povver is subiect to the 
theory that the sons are co-ovvners of the movable property, 
viith the father , the co-ovrnership therefore should prevail 
vyhen the question arises betuveen the co-ovvne:s and no out. 
sİder is concerned, 

Son/s right in father"s self-acquired propet ty —İt has 
already been said that aeccording to the Mitakslara a son 
acquires a right by birth to the father”s self-acquired property 
in the same vvay as to ancestral property. (2) But the father 
is competent to alıenate the same, and the son has no rıght 
to oppose as ın case of the ancestral property, the reasons 
assigned bemg that the father has a predomrnant mterest ın 
it, and that the son ıs dependent on him (7) The father, 


hovvever, cannot make an unequal distribution of it, except 


(7) Ch LSeet r,Şar and $ 27 

(2.2 Lakshman v Ram Chandra, r BB. isör, affirmed by the Privy Conncil — 
Lakshman v Ram, 5 B 48 7T A ı8r ?CLR ə 

(8) Nand v Mangal, 3t A. 359 6ALI es ıl C, 

(Ə Mit nö,7 (73 Mit r, 7 and r, ş, 10, 
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in the mode of assıgning specific deduetions to the eldest 
son, and so forth. (6) Nor can the son enforce a partition of 
the same against the father”s chorce, as he can ın the case of 
ancestral property. 

On a consideratıon of all these somevhat seemingİy in- 
consistent propəsıtions, it vvould appear that the father İs 
authorized to make a sale or the like transfer to an outsider, 
but he ıs not allovved to shov an undüe and capricious 
partıality to any one son to the inİury of another. 

It has been held by our Courts that the father is compe- 
tent to sell his self-acqured  immovable  property vrithout 
the concurrence of hıs sons, (7) and to make a gift to one son, 
to the ın)ury of the other, (?)) as vvell as to make an unequal 
dıstribution among his: herrs, (z?) or a gift by a VVill, vhich 
vhen made to a son, is taken by him as purehaser under the 
VVill, and not by inheritance according to the Bombay and 
the Allahabad High Courts (o) But the Calcutta and the 
Madras High Courts, on the other hand, hold that such 
property is to be deemed ancestral in the hand: of the donee 
or devisee, (2) The Privy Council on a consideration of the 
various: decisions of the different High: Courts has stated that 
there ıs.a great diversity of opinion of the Cöurts in İndia but 
put off the questton for decision on: a future occasıon, (£) 

But an affectionate gift by the father to a son, of his self- 
acqurred propetty, s to be distingütəhed from a gift amount- 
mg to an uneqüal distribution of it, vyhich ought to be held 
invalıd for the very same reason as ın case of ancestral 
movables, 

İt should, hovever, be borne in mind that such property 
if ündisposed of by the father, is taken by the sons and the 
like, by survivorship, and not by descent, 

It has already been satd that the right of a son to the 


(£) Mit r,ə,1 (2) Muddun v Ram, 6 VV R ?7t 


(0n) Satal v) Madho, 1A 304 (x) Bava v Rayah ro VV R 287 

(o) Yugmohandas ? Mangaldas, ro B s28, (s78) Nanabhaı v Achratbaş, ra B 
22, Parsotam v lankı, 29 A 4:4 4 ALL ) 2şu 

(2) Hazarı Mall v Abanı, ız C VVN ö$o, iz C L 738 i81C $əş, 
Muddun Gopal v Ram, 6 VV R ?r, Nagalıngam v Ramehandra 34 M 
429 YM L ) zro Tarachand ve Reebram, 2 MHCR şo 

(7) See ante pp 348-946 , Lal Ram v Deputy, 45 A s95, folloyved an Salakshi 
Doratmanıkka, 48 M 827 
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father”s self-aequired property may be called an imperfect one 
but it has been made more so by the Courts, by holdmg that 
the father is competent to make testamentary disposıtion 
(vholly unknovn to Hundu lav) of such  property, and so 
deprive a son vholly or partıally. 

History of fathers and son”s right.—in inctent Hindu lav, asın 
Roman lav, the father of the famıly, or 2a/er /amrıfas vras the absolute master 
of the famıly property, and of the person of its members, the 2aZrra Zotestas, 
or the authority vith vvhich the father of the family vas: armed by, anctent 
lav, extended to the pover of inflicting punishment: of: death, and to 
absolute döminön even over the acquısıtıon of its: members, Thus Manu 
(vin, 410) saya — 


vTüİT qav çTƏx NN UYTEƏTT çir: 1 
va q qefquq”a veğ are şar aşel 


vrhich means,”-- A vife, a son, and a slave, these three are ordalned incapable 
of holding property  vrhatever vrealth they earn, becomes his vyhose they 
are,”—vill, 416, 

The exercıse of absolute poyver by an autocrat, İn the government of a 
family as of a State, may be cheerfully suhmitted to if it İs made vith an eye 
to the happıness of all the göverned, vathout partiality, and consistentiy vüth 
the prınciples of equity, yüstice and göod  conscience Büt inequalıity of 
treatment övving tö caprice ör v”hims, ündüe partialıty of favouritism: tö one, 
to the in)ury of others, and undeserved severity or lenteney in the avvard of 
punishment, vvould render such gövernment unpopular, and the curtailıng 
of the pövyer desirable The usage of polygamy appars to have been n fertile 
source of discord in a family, and an old father under the undue  influence 
of a young vvife, vvould be betrayed into acts mmyürious to her step sons This 
furnishes vvith the reason viy unequal distributron among) sons is prohibited 
ın respect of property, of: vvhich altenation is allovved There must have been 
frequent abuse of the partıcular pover, by fathers, amounting to a crying: evil 
for vhich a remedy vas felt necessary Accordingiy the Mitakshara cürtailed 
it by admitting the sön”s right by birth as expl"ined above, by conferring upon 
sons corequal rights: in ancestral property as: veell s by restrainıng: ünequal 
dıstribation, vyhile permitting: ahenation, of mövables and. self-acqulred 
property 

This doctrine of the son”s right by birth to ancestral property, introduced 
by the Mitakshara as a remedy against the abuse of the fatheris arbitrary 
pover, 18 found ın many instances to be attended vrith grave evils ofa 
different description, Head strong: ind prodigul youtlis sometimes: foolishiy 
quarrel veth their father, take their: shares by partıtion, and. dissipite the 
partımony ın no time, and then the fathers have to save those sons and their 
famılıes from starvation, vith the diminished: means: at thetr disposal The 


author of the Dayabhaga appears to have, therefore, made a change in the 
——— 7067... 
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lav, by layıng dovn that the sons have no right tö the ancestral property 
Daya mödı- during the lifetime of the father, but at the same time he laid dövn for the 
fied sonis protectton of the sons, that the father has no pover of disposal over the bulk 


.. of the ancestral property eZcept for legal necessity, so that the estate 
taken by the father ın the ancestral property, is, under the Dayöbhaga, 
sımilar to the Hindu vidovr”s estate in property inherited from the husband, 

But by vhat appears to be an improper  applıcatıon of the doctrine of 

Factum Factum  vald the Courts of: yustice have: again throvrn the: sons completely 

Valet, at the merey of the father, as they vere by the ancient lav, “This change 


does not seem to be detrimental to the interests of sons except vhen the 
father is a spendthi ft, or is entirely merged in: young: vife, and. under: her 
undue evil influence  perpetrates the: grössest iniqurty tö his sons by any 
other vife 


Sub-Sec ıyv-YYOMAN“3 RIGHTS 
VVife acquı- VVıife"s right to husband”s property.—The Paz? or lav. 
pes DEİL İO fully ivedded vrife acqülres: from the moment of her marrrage 
Property a right to everything belonging to the husband, so as to 
marrge.. become his co-ovyner Büt her right is not: co-equal to that of 
the husband, but is subordinate to the same, and resembles 
the son”s right: to the father s self-acqutred property The 
husband alone is competent to alienate the same, and the vvife 
cannot interdict his disposal, but being dependent on him 
müst acqutesce in it, provided it does not unyustiy affect her 
right to maintenance out of it Nor can the) vife enforce a 
partitton partition of the: property, But it is by virtue of: this right 
that the vvife enfoys the husband”s property, and s entitled 
to get maıntenance out of it,and it is also by virtue of this right 
that she gets a share equal to that of a son, vrhen partition 
takes place at the instance of the male members, (7) Thus the 
vife also, of a male member becəmes a coparcener of the 
family property, 


Unmamed Unmarried daughter”s rıght —Simılarly, an unmarried 
night daughter acqurres an imperfect right in the father”s property 


İy virtue of vihick she enyoys the same and is maintained out 
of it until marriage, and is also entitled to.a quarter share if 
partıtıon takes place before her marriage, that is to say, 
vrhen she continues as member of the famıly. (s) 

-—”. 


(7) See anfe p 319 and Tamna ve Mackıl, 2 .A 
AA 6 ər lar ul, 315, Becha v, Mothina, 


(s) See Subbyya v Ananta, s3 M 84, 9? ig? M s83 
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Mr. Tustice Ramesam and Mi: Yuüstice Retliy of the 
Madras High Court (2) on a careful deliberation: of: original 
texts and givıng due considertion to the above passage of 
this: book, have come to the conclusion, that unmarried 
daughter of the father is entitled to a: quarter share ın a 
partıtion betvveen father and sons. Mr. Tustice: y)ackson, hovy- 
ever, in an equally learned İudgment has differed from his 
above-named colleagues and put a construction on the above 
passage of this treatise to mean vvhat vyas not intended, 
The vvords /z22e?”s 2?7oğerty have been used to indıcate that 
v”hen partition takes place betvveen father and sons or betveen 
brothers after the death of the father, the father”s daughter 
İs entitled to a quarter share, x. £ , brother s daughter, uncle”s 
daughter and the daughters of other members vvho are entitled 
to shares in a partıtıon of ?oint property, are not entitled to 
such shares, although them marriage expenses might be 
charged on the yotnt famıly property so long the family 
remained ?oint (:) “There cannot be any room for a 
possible dıfference betvveen cases cf partıtion among father 
and sons and among brotherts after father”s death, or a cons- 
truction of the passage ın question, Besides the particular 
passage under discussion appears in connection vyith the sub. 
yect of rights and habilities of members of a ort family and 
the family in this case meant to consist of onİy father and 
sons or brothers only and not of any other member vvho is 
entitled to a share. 

Reason for recognising these imperfect rights —A 
person”s son, vvife, unmarrıed daughter and the like dependent 
members living Toıntlİy vith him, use and enioy his property,. 
This is accounted for by the Hındu lavyers by assumıng a 
right in them , otherviise, they should be guilty of theft or 
misappropriation every time they use the property, by taking 
food, giving alms, and the like The sons again continue to 
İlve vith their father even after marriage vhich ıs brought 
about by the father himself and not by them, and the 

1) 7öd 


t() See anfe 6 162 Yoot notes (4), (4), (m) and (4), Page r47 of sth Ed /əəz 
notcs (u), (v), (uy) and (ə) 


M d, vrev on 
the last para 
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father”s property is accordingiy, by immemorial custom 
looked upon as the source of maintenance of the sons” vives 
and children, and is, by the father”s conduct, rendered 
common to all the members of his famıly, ın the same manner 
as self-acqussition of a member is throvrn into the common 
stock, . 

There ıs good reason, therefcre, for curtaılıng the father”s 
povver cf voluntary altenatıon (7) and unequal distributton of 
his: self acqurred: property, and. so of depriving a dependent 
member of the means of hıs livelihood. 

Sub-See v—ENGOYMENT OP PROPERTY 

üormnt family property, rigüt and enyoyment —From 
vhat has been said above, it appears that a member of a yoint 
famıly, vhether male or female, acqutres a right to the yoınt 
property on his ör her becoming a member by birth, adop- 
tion or marrtage , and conversely his right ceases on his or 
her ceasıng to be a member of the family by death, adoption 
or marriage, The property belongs to the family : any one 
acqurıng and retainıng the status of bemg its member 
exercises certaın rights over the family property, and his 
rights cease on the extinction of that status, A yont family, 
therefore, is like a corporatıon , individual: rights: are: all 
merged ın the famıly or the corporate body, and no member 
has any definable share in the ?ornt property prevtous to 
partıtıon, (x) Every member, male cr female, has the right 
to en)əy the famıly property vvithout any restriction, and 
each qomnt  ovner is entitled to yornt possession of every 
part of the property equally vith every other member., (ə) 
A member entitled to get the least share on partıtion, may, 
by reason of havıng a large famıly of his ovrn to support, 
consume, during: yorntness, the largest portion of the pro- 
ceeds of ort property, vithout being hiable to be called 
upon to account for the excess consumptiton at the time of 


(v) See Mit on gifts 

(uz) Sankar v Madan, 14 CVVN 98. 1 CLİ öt 1C ağğ, see Gharib- 
ullah s Khalak, as A 407, 410.301A 105 -7 CVVN (8t: ş Bom, 
L. R 478 

(x) Raghoba ev Ziboo, tt: 1C, 687 , 7 NLR 8, sez azo lankibai 0, Shrini. 
vas, 98 B 120, izə, 
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partıtion "The question of: shares does not  arise before 
partition no member can bring a suit for his share of the pro- 
fits of yoint property so long as the family is yornt, (7) though 
separate maıntenance and allovance for separate residence can 
be allovveed ın some cases charging the: omt family property, 
(ə) He can appiy for a Succession Certificate under Act 
VII of T889 even vhen he alleges to? have succeeded to the 
estate by survivorship (a) So Letters of: Administration 
cannot be granted to the estate of a member vhen the famıly 
is yoint, (ar) 

The folloving observatıons of the Fudicial Committee in 

döğovrer v 


Aöğover”s case(?) should be carefuly read in this connection -- Zarza 
“According” to the true notion of ün ündrvided fimily in Hindu lay, no Saöba 
İndiyidual membar of that family, vhilst it remains undivided, cin predicate 
of the yornt and ündivided prope:ty, thut he, that particuli: member, his un 
certain definite share No individual member of an ündivided family could 
go to the placc of the recerpt of rent, and elam: to take from the  collector 
or receiver of the rents:-n certoin defimte share “1hc proceeds of ündivided 
property must be brought, according to the theory of an ündivided” family, 
to the common €hest or purst, "nd then de it vith according to the modes 
of enşoyment by the members of an undivided fimily Büt avhen the members 
of an uudivded family agree among themselve, vith regard top nticular pro 
perty, that at shall thenceforth be the subyect of ovynership, in certain defined 
shares, then the character of undivided property and) yornt enyoyment is taken 
avvay from the subyect matter so agreed to be dealt vith , and in the: estate 
each member has thenceforth a definte and certain share, vyhich he may 
o Clam, the rights to recetve and to enpoy in severalty, although the property 
ytself has not been actually servedğ and divided,” (c) 


A member of iətt famıly may under certain cırcumstan- Adverse 
possession 


ces acquire rights to Port famıly property adversely against by member, 
the other members (4) The lav on the subyect has been ex- 
plained by the Prıvy Council in the folloving vay, 


ə) Pirthi te lovahir, 4 C 493 141A 3? 

(ə) Bhagvvan v Keval, 8 L 360 

(a) Banvvarr v Maksudan, ş2 A 22, Mathura v Durgavratı, 36 A, 38o rə 
AL s25 zaİIC 182, present Act XNNİX ot r9zş 

(ar) Gopalasvamy vz Meenakshı, 7 R. 39 

(9) TUMTA 7ş 8SVVRP. ıı Suth P C öz 

fe) Se also, Pranyıvandas v: İchharam, 39 B 73, 7S1 17 Bom LR ız 
go İC 98, Parbati v Naunihal, 3: A qız 301A ?r 6AL) şə? 

io CL) zr i3CVN 983 İ9 ML) şı? it Bom LR S?8 3 

İC: iş, Gülab v Gökül Das, qo C 784 iz CL.) örg qo 1A rl? R 
17 CVVN gi8soş ML) 179 s Bom LR 6:3 iglC şar 

(d) (ee ğost Sec g, Sub-Sec v and Ch Vİ, S s, “Adverse possession ” 


Member"s 
share vartes 
by birth, 
adoptton, 
marrrage 
and death 


374 VESTING AND DİVESTİNG İC.V, S Ö, sə, vi 


“oksalt is important to be irin mind certain facts vith regard to the posses- 
ston of yormnt proöperty, vyhich distingürsh it from property seprately held In 
the former case the phrase “exclusive possession" has an equivocal meaning), 
in the latter it has nöt İf by exclusive possesssion of) yormt) estate is meant 
that one member of the yoötnt family alone occupees it, that by itself affords 
no evidence of exclusion of other interested members of the famıly Unin- 
terrupted sole possession of: such  property, vithout möre, müst be referred 
to the lavful title possessed by the yomt holder to use the yomt estate, and 
cannot be regrded as an "ssertion of ) right to hold if as separate, so asto 
assert an adverse clauim) ağüınst other interested members /7a4azaya Sir 
Toehmeymar Sinph Bahadnı v Sheki Afanonar /Tossain and. other: (6) and 


Corca v Aöpbuhamy (f ) H possession may be erther İavful or ünlavful, in 
the absence of evidence, it: müst be assumcd to be the former The fact, 
therefore, that this village”: ” has been occüpred for miny yeurs by the 
defendants and. their: predecessors is insufficient to prove excluston of the 


plauintiffM evithout further evidence ” (2 

A member of a yomnt family, mnordet to: süccesəfully  resist 
the claım of the other members, on the plca of  adverse 
possession, must prove that he has been m) exclusive posses- 
ston for more than the statutory period from the time) he set 
up such a right to the knovvledge of the other members. 

Partıble and İmpartıble — properties are  dealt vith 
elaborately ın Chapter XV of this treatise 

Partıtlon.—A members right to demand partıtion and to 
obtaın shares n the property vvith consequcntial rights and 


habilities are discussed in Section 11 belovv, 
Bub-See vi—VESTING AND DİVESTİNG 
Extent of rıght, or share, vesting and divesting,— 
The extent of a memhters right mn the family property, or 
the share to vvhiceh he is entitled: cannot be ascertamed: before 
partıtıon, for: it is hable to variation by, birth or: death of 
members, ıt is incrcased or diminished  respectively by the 


disappearance or addıtion of a co-hcir 
İt is vorthy of remaik in this connection that: the strict 


rule of vesting and: divesting, such as is lad dövn in the 
Biimdənan”?, son”s case and the €7ze Zasiify case, does not appiy 
to a Mitakshari yomt family mn vvhich: partral: vesting and 


(e) 191A 48 oC 25) 

ND ASƏLƏ cuş on ob st, sə 

(g) Hardıt v Gurmuü : 437,4 24 MLT. 389 20 Bom LE, 
1064 47 IC. 646 
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divesting continualİy take place on birth, adoption, marriage, 
or death of a member. There ıs, hovever, a conflict of 
decisıons on the questıon vihether a member is divested of 
his: co-parcenary interest by subsequecnt disqualificatıons, 
such as zəsamity (/) 

But the amount of share to vhich a particular member 
vrould be entitled, if partition vvere to take place at a partı- 
cular tıme, may be ascertaıned by havıng regard to the rules 
of distrıbution, the principles: of” vhich: are —(1) that the 
dıvision among the descendants of the common ancestor 1s 
to be made £er s/z/ğes and not £er cağıla , (2) that the first 
dıvision müst be made by dividing: the: partible: property into 
83 many shares as vvould satısfy the claims of the members 
entitled to participate, such as the common ancestor, his 
vife or vvives, and his sons and their descendants,—the indi- 
vıduals composing: each of the different branches descended 
İrom the common anccstor, together getting one share, and 
(3) that the partıtıon may stop by the division of the branches, 
ar if a member of a branch desires, the: share so obtamed by 
that branch ıs to be subdivided betvvcen its members on the 
same princıples, z ec,, betvvcen the common ancestor of That 
branch, hıs avife, and cach of the sub-branches descended 
from him, the members of:t collectively getting one share 
and so on. 

It has becn held that evherc a member of one of the three 
branches of a yomnt famıly separated havıng taken his yyth 
share of the property, the others remamıng iomt and 
subsequentİy the famıly agaın divided, the partıtıon should 
be made z?eözs szc sfanfibuş as on the date of surt and the 
branch from vhich a member had already gönc out vith: his 
share vrill get a full rd share and not £rd 9)zəs ayth, (2) 


Seo 6—MANAĞEMENT OF PAMILI 
Saüb Sac 1-MANAGEBRS 


Necessity of manager.— The affaırs of a  İomt family, 


corporation, consısting: as it does of Pzz?dlaxas ın ladies and 


(2) See Ram v, Lalla, 8 C raq 6z Ram Soonder v Ram Sahye, 8 C gig kk 
Tırbeni ə? Muhammad, 28 A 447 3AL)4 
(ə?) Pranyıvandas v İchharam, 39 B 734 17 Bom LR ?iz golC şgi8 
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infants, cannot be managed by all the members of it, ner 
are they managed iortiy by all the adult male members, 
probably by reasen of the mequalıty in their rank, but ordi- 
narıly they are, by the tacıt consent of all, managed by a 
sıngle male member vvho becomes the hcad of the family, by 
reason of his: sentority and: supertor rank and is called the 
harta (actor or agent, of the family, But the manager ofa 
ionnt family is not an ag at in the stirct sense of the: term, (7) 

Management of cbarıtıes.—The /£e/2z of a family is 
entitled to managc not only the family properties in vvhich the 
family has a beneficial mnterest bat also proportieo absolutely 
dedicated to charities, of ayhich: the management onİy is 
vested ın the famıly. Th 2a?2c bemg the senior memher 
1s alone entitled to exercise the right of management as the 
representatıvc of the family, so long as it remains: ündivided, 
and ın the absence of any agreement, no yanıor member is 
entitled, until partition is effected, to claım the management 
of the charıty propertic: by rotation on the ground of conve- 
nıcnee, (2) 

Economy of expenditure —Althoagh the Za?/a of a yomnt 
famıly admıniısters its: properties for the purposes of the 
family as its accıedited agent, yet so long as he does so 
manage itə affats, he is not under the same obligation to 
ec0n0)tise or to save, as vvould be the: case vvith: a paid agent, 
or partner ın trade, or a trustee He, as the hcad of the 
famıly has control over the income: and expənditure and is 
the custodian of the surplas if any. İf he manages the family 
affaırs: honestly and in an unselfish manner, no obyection can 
be taker on the ground that expənses vvere incürred by him 
ın an extravagant scale, nor is he lable to be called upon to 
defend the proprtety of past transactions, (7) A certam dis- 
cretıon must bə alləved to the manager, (2/2) but he is expect- 
ed to deal svith: the family property as a rcasonable person 


(72 Kandasamı v Somaskanda, 35 M 177 20ML) at s IC, 9o2 7 
MLT rs 


(2) Thandavarayı v Shunmugam 32 M 167 19ML) sə 
(2 Bhovranı v huggern ath, r) CVVN og oCLT 3 31C əql 
(ən Vembu ə Srinivasa, əə ML) 638 iz IC, 6Göş 
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yəoqld deal vyith his ovn, (7) 

But if the manager of a ?oint family ohose tq expend the ə paymıtura 
inçome of iomt property upon his mistress in makıng improve- on property 
ments on her property, there is no rule of lav vyhioh: vvould folloved, 
enable the survivors of the İormnt family to follovy these montes 
into the property, stıll less to suc for possession of the 
property. (ə) 

Manager”"s rights —A 24772 or manager cannot altenate He can 
or burden the estate qıza manager except for purposes of for family 
necessity and is, therefore, competent to pledge the credit and PİTpOses, 
the property of the famıly for the purposes of the family, 
2.€,, for legal necessity and) benefit to the estate, (2) 

But an alıcnatıon of yont family  property by a yunior 
memher is not mvalıd merely because he is not the 2ar/a, (?) 

As to vhat are legal necessities and bencfit to the estate 
and vhat are the various cırcumstances under vhich a 2a?/4 
can act to bind the iornt family property, see Sub-Secs, ii and 
li belov. 

Money raised in excess of necessity —. See Sub-Sec., iv 
belovv, topıc “Alienatıon by manager in excess of necessity”, 

As to manager"s povers of alıenatıon, sec Sub-Sec, ii belovv, 

Liability of members,—The hability of the members of 
a point famıly for the debts contracted by the managıng mem- 
ber are to the extent of the famıly property and the lability 
çannot be enforced personalİy against them, (7) This hability 
does not cease on paitıtıon if the debt vvas incurred before 
partıtıon for the bencfit of the family, (s) 

Manager”s lhability — A manager is personally hable for Manager”s 


damage for failure to perform the contract for sale of im- əni 


(ə) Ram v Naran, ?s IC. 326 (A) 

(ə) Debi Rai v Pahlad, 2: LVV 183:861C əsr 192 PC 38 

(2) Br Narain e Mangal Prasad, 46 A 95 stTA rəg 2 ALL) 934 28 
CVVN 2s3 qr OL) 232 40ML) 3 SPLT o: ÖL) 1oz: 
1934 PC so 23 Bom LN. oo 7z İC 689, Sherkh lan v” Bikoo, 
7 P 798 (2) Nam v Tanak, 1928 ss? 

(r) Rama v Visvranatha, 41 ML) söz Iş LVV işo 661C işs, Bishan 
v Kidar,2L işg ö21C 8oo 

(3 Muthu v Chinnasvyamı, 99 ML) 483 28 MLT, ao8 ız LVV 403 
əc 68: , See Sec 8, Sub Sec av, topic “Remedy against extravagant 

ather,/ 
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movable property vvhen it is found that the contract is not 
binding on the minors. (2) He cannot alienate property for 
the purposes of speculatıve nature, (42) or borrovv money for 
carryıng on a speculatıve İltigation. (7) The manager, hovr- 
ever, vvill be personally Hable for damages for negligence and 
mısconduct, (ze) and under Section 73 of the Indian Contract, 
Act for faılure to perform the contract of sale of Point property 
vhen it is found that the proposed sale is not binding on the 
mınors, (ə) 

A permanent lease by brother as manager is an alienation 
not bindıng on the members of the family unless the perma- 
nent lease or the cash premium vvas for the benefit of the 
family, (7) 

The managing member has authorıty /o 2o??o:v 2sox€y 
nöon reasonaöle commeyvctsal fermis for necessity and all terms 
of contract ın excess of this necessity are beyond his 
authority. (7) The expression Zo 2077070 9soney uöon rea- 
sonable commerctal terms is. m contradistinction to such terms 
as may be mn evcess of necessity and therefore ın excess of 
manager” authority, (s) Corzərəreial ferm? are: relative 
expression, relative to the time and the place vrhere the 
money s borrovved, the kınd of secarıty that is offered, the 
possibilittes of: realising: such security, the süpply of capital 
and the opportunut.es of finding persons vvilling: to lend for 
possibly a consıderable time. (2) 


(2) Adıkesavın e Guürünatha, qo M 438FB a91C 358 32M L 7 8o 

(4) Sheo v Dig Pal, 8 OL) 34 63 İC) sşq, see ante 2 157 foot 
note (2) 

(ə) Bhagıvan z Mahadeo, 4 A 390 21A LT o7r 123 A 298 

(ə) Raya v Gopal, rr 1 C 666 (2s) 

(x) Adikesavan v Qürunatha, 40 M 338FB 32 MLT 180 aIC 3:8, 

(7) Basdeo v Md Yusuf, şr A 28ş:: ig38 A 67, see Banyarı v Ram 
1929 A 387 

(s) Ram Buyavran v Nathu, 2 P, 28 :so 1A 14 4 PLT 29 38 CL) 
25: 44 ML.T, 6is :25 Bom LER $(8. igəə PC. 37 , see Naəır v Rao, 
£ost “Onus" in Sec, g Sub-Sec iv, 

(ə) Sunder e Satya, 7 p 2 oo . 
nab PC, P 294, 300 s A, 8 "32 CVVN öz 42 CİL.) 

(5) 22id 
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İn cases of borroviing money by the manager tvvo things 
are vvell settled, əzs,, that the authorıty of 2az/z to borrov on 
the security of family property is limited and that the burden 
of proof in the first instance is upon the lender to shovv that 
the borrovvıng and the terms vvere vithin the authority vvhich 
the 2z7/z can exercise. (7) 

Father Manager, —“The father is in alİ cases naturally 
and in the case of infant sons, necessarıly, the manager of the 
İoint famıly estate.” The relative posrtıon of the father and 
the soris irl a yoint famıly is still regulated by the ancient rule 
that sons are dependent on the father (Mıt, r, $, 9 and 1o) 
vith vvhom the government of the family rests, and vhose 
vvord is still the lav" as regards the management of the affaırs 
of the family. Although the sons are co-ovnero vith the 
father, of the ancestral property vvith: co-equal rights, yet so 
long as they continue to İtve iornt vvith the father and do not 
enforce a partıtıon vvhich they are at liberty to do  vvherlever 
they please, they cannot ınterfere vvith the father5 manage- 
ment of the family and its property. So a transfer of pro- 
perty by father is valid until avoıded by the son, (7) They 
have no doubt the pover of interference in the case of 
an unauthorized alenation by the father of ancestral immovə 
able property, but their enyşoyment of the same is subyect to 
other dispositions: lavvfully made by him, and if dissatisfted, 
the son”s remedy ıs partıtıon, Accordingiy, a sürt: for eyect- 
ment brought by a father against hıs son vho had against the 
vvill of the father taken possession of a house vacated bya 
tenant, vrhich vas: partiy ancestral and. partiy the father”s 
self-acqurred, has been allovved, and it has been held that, 
“eyhile the son”s mterest is proprietary, it lacks the imcident of 
dominion,” vyhen the sons İlve ?ointiy vith the father, (£) 

The Prıvy Council () has thus explamed the father/s 
povvers as manager of the ?oint famıly " 


(e) 26), 7 P 294, 290 
(4) Lachmı Prosad z Lachmı, 1938 A. 4r. 
ğ Baldec ? Sham, LA, 7 m 
) Sahu Ram v Bhup, 39 A 437 :44 LA, 6:3: CVVN 668, 204: 26 
Ci ag 1C aBo.gu MLİL saiıg Bom, LOR. 408:1 Pat, 
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“The Lav of the Mithkshara has, hovvever, given: to: the father ın his 
Capacıty of manıger and head of the fimily certain poveers yvith reference to 
the yornt fimily property The general principle in regard to the matter 
is" that he is at liberty to affect or to dispose of the yomt property in respect 
of purposes denomin"ted necessary purposes The principle in reyard to this 
is analogoüs to that of the pover vested in the hesd of x religious endövrment 
or //utf, or of the güardian of an infint İn all of the cases vhere it can be 
est ablished that the estate itself, that is ünder: admınıstratıon, demanded, or 
the family interest yüstified, the expenditure, then those entitled to the estate 
are bound by the transactton İt is nöt: accurate to describe this as: etther 
İnconsıstent vith or an exception to the fundamental rule of the Mitbkshara, 
For vvhere estate or famıly necessity exists, that necessity rests upon the 
coparceners "s: 2, yhole, and it is ptoper to imply: consent of all of them to 
that act of the one vvhich such necessity has demanded ” 

The father has the poveer of dısposal over property other 
than ımmovable () and consequently also over the income 
of the famıly property. İt has already been saıd that there 
is a difference of opinion vith respəct to his poveer of disposal 
of the ancestial mövabic. (7) 

VVhen in a sütt the father is a party and is himself the next 
haend or güardian of his: minor son, a party to the same sufi, 
his povvers are controlled by the piovisions of the lav and: he 
eannot do any act ın his capacity of father or managing 
member vhich: he is debarred from dömg as next friend or 
guardıian vithout İcave of the Court: (2) 

The fathers pover of alıenation of the family property 
has been consıderably extended by modern decisions (7), 
exceptıng for nevy busiriess, (77) purporting to be founded on 


the doctrme of th son”s lhability to pay off the fathers debts, 
hese decision h ave praetically changed the Mitakshara doctrine of the 
cosequal ovnershrp of father and son in the ancestral property These deci- 
sions are reslly, though not professediy, based on the folloving principle 
Sons cannot havc a better frend than their ov. father, vihen, therefore, a 
Father of even adült sons İiving, vvith him, rarses möney by alen iting: property 
or othervvise, he müst alvays be presumed to have done so for the benefit 
of the family, ünless it can be proved by the sons that the father vas addıcted 


(2 Mit r,r, 27 (/) pp 306 307, ante 


(ə) Ganesha s Tülyarım, 36 M. og qol A 192 17 CVVN 766 “18 
CLT7:rAİ 389 rış Bon LN (ə6 25 ML İ işo 9 1C iç, 


(7) See foot notes ( f), (?), (2) ənd d ) 
Sambhuvath, $$ C”əro əzə ər and (2) p 977. Surendra ev, 


(7?) Benares Bank e Ha ı, 36 C VVN 836 PC, 
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to vvine, vomen ör vvager, and the money vas vranted for these illcgal or 
immoral purposes 

His pəver to alienate son”s p"operty as guüardian is 
İlmited to the need and benefit of the estate.(2) İn the absence 
of necessity, the father has no general povver to altenatc land: 
in any v/ay he pleases for any thing that may be of gencial 
benefit to the family, (7) nor can he mortgage the famıly 
property for other than antecedent debt. (z/z) 

A sale by the father on hıs behalf and on behalf of his 
minor son xvho vere the members ofa yornt family vith a 
öounterpart document by the vendee empovvering the: father 
to call for a reconveyance of the property after certaın time, 
İs a covenant avarlable to both and therr reprcsentatives., (z) 
An alienation, othervrise good, vlİl not: be vitiated  merely 
because the father vvho made the altenattori, vas not described 
as manager of the family. (o) 

Manager, other than father —İt often happeris that the 
eldest son ıs alloved by the father to look after the affaırs 
of the famıly under his direction, and sömetimes he becomes 
the /2a7/4 even during the: İlfetime of the father vvho is old 
arid iricapable, (2) or religiousiy disposed and: unvilling. to 
remain doncerried vvith vrordiy matters, VVhen the father 
İs no more, the eldest brother gerlerally becomes the mariager 
or 2arfa, and sometimes a younger brother v/ho is: dapable 
governs the famİly. İn a family dorsisting, of brothers, the 
elder brother, in the absence of any evldence to the contrary, 
should be presumed to be the manager of the famıly. (7) 
İt is seldom, if ever, that a manager ıs elected by all the 
members or even by those that arc adults, or that more 
members than one act as port managcrs of a family, Although 
there ıs nothing to prevent any member from taking, part: in 
the management, yet, as a general rule, one member only 


(2) Ragho v Zaga s3 B qış 1933 B 251 
(9) Venkatraman v )anardhan, $ B 6, 2Ci7 : ig26 B 8 

(m) Venkatraman v Tanardhan, 1928 B, 8, Abdul e, Sansar, i928 L ict, 
(mn) Sakalaguna v Chinna, 32 C.VV.N 8so PC. 

(o) Ram v Kanhaiya, 1930 A 73. 

(6) Parma v Mahadeo, 49 1 C goz, (Pate) 

(?) Sant e Hira, rçgo L, 7iş, 
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Mihor cannot acts as the aziz or managıng head of the family. But a 
a”rı . 
: minor cannot be a Za? £a or manager of a yornt family. (7) 
Not entitled Manağer”s remuneratıon,.—The managıng doparcener 
t - 
neratıon, Ofa point Hindu family is not entitled to any special remunera- 


tion, as the property vyhich: he manages is one, of vyhich he 
18 a yomt co-ovner, and therefore in order to look after his 
ov/n uridivided  copareenery interest: m the ?ornt property, he 
cannot but look after the vvhole of ıt, that ıs to say, the 
management of the vhole is inseparable from that of his ovn 
İnterest, and does not requrre any addıtronal time or trouble 
for vyhich compensatıon in möney may be: clamed, vrhile ori 
the other hand he s amply compensated by the enfoyment 
of the povver eveicised and mvolved in the managemerit as 
vecil as ın the control over the expenditure of the income: of 


the property (“) 
Sub Sec. 11—ALIENATION BY MANAGER 


Managef”s povver of alienatıon vyihen other members 
c . mınors.-——VVhen the other members are minors, the mariager 
dination  hether the: father or a brother, may make a sale, mortgage 


alınatıon 
or the like alienatıon of şömt: immovable property, vhich İs 
rendered necossary by any calamıty affecting: the vvhole 
famıly, ör for the support of the family, or for mdispensable 
religious dütres such as obsequres of the father (2) 

Alone can The manager alonc is, therefor6, competent to eharge or 
aleenate famıly property for a famıly purpose, vvhen the other 


members are mınors, even if he ı. not the guüardian of the 
minor, (4) The pover of a manager for an mfant to charge 
his property s.a İmited and qualified povver as is pornted out 
by the Prtvy Council m the: İcadıng case of: /Txzsooman 


ə is Persand Pandday, (v) thus — 
əlienatıon “It, the pöveer can onİy be exercised rightily ih a case of: need, or for the 
benefit of the estate But vhere, in the partıcular instance, the charge is one 

that a prudent ovner vvould make, ın order to benefit the estate, the 29, //de 


lender is not: affected by the precedent mısmanagement of the estate The 


(9) Mohideen v Mahohed, 30 ML) or 

(s) Kiishnasamı vg Rayagopala, 18 M 73, 86, 

(2 Mit 1:1, 28 and 29 

(ə) Rrm t Mihın, 30 A 153 

tv) 6 MA ag, see Dirg ve, Bhan, g A.L 1.63: 13 İC. iş, 
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aotual pressure on the estate, the danger to be averted, or the benefit to be 
conferred upon it, in the: particular: İnstance, is the thing to be regarded 
"There Lordships think that the lender is bound to enqutre into the necessities 
for the loan, and to satısfy himself as vvell as he can, vith  reference to the 
parttes veith hom he is dealing, that the manager is actıng, in the particular 
instance, for the benefit of the estate, But they think: that if he does: so 
enqutre, and acts honestİy, the real existence of an alleged, suffictent and 
reasonably credited necessity, ts nöt a condition  precedent to the valıdity 
of his charge, and they do not think that under such circumstances he İs 
bound to see to the applıcatıon of the money ” 

This passage should be carefulİy read, as it enunciates a 
very important general prınciple applied also to other cases 
guch as an alıenatıon by a Hindu vvoman of property in vyhich 
she has a Hindu vidovys estate, and it has been adopted and 
embodıed by the Legislature in Sectıon 35 of the Transfer 
of Property Act TV of 1882. This: section if decmed to enact 
a rule as to rcasonable enqury in €excesəs of vhat is 
requrred by the Privy Council in 2/2 2609242: Persandl Panday"s 
case, cannot override the Hindu lav, as settled by the Privy 
Council, (zc) 

The rule of lav, lard dövn by the Privy Council in the 
case of /F7renooman Persaud Panday (9 is not restricted to 
cases of mortgage or other partıal transfer, (9) nor is it 
restricted in its application to cases of secured İoans (z) or of 
xnecessify alone, (a) İt applies to cases of sales as vvell, (2) 
The vzecessiify is not to be understood ın the sense of vhat is 
absolutely indispensable but vhat according. to the notions of 
a Hındu family svould be regarded as reasonable and 
proper, (cz) So a minor cannat impeach an alıcnation made for 
his benefit and vvith due regard to his interest, (7) But an 
alienation for the purpose of purchasıng lands for the famıly 


(v) Heyli, Maharala of v Zamındar of, Çhundi, 28 M. To8, 112 21 
593 9 MLT işs $ Transfer of Property Act (Ac 

IV da Sec 2 cl (di Periy (Act 

(x)6MTA 303 18 VR 8r 

(y) Mohanund v Nafur, 26 C 820 8 CVVN 7zo, 

(a) Bobbul:, Maharala of ev Zamindar of Chundi, 3 M. to8, Böbbili, 
Müharaya of ə Venkataramayılu, ag M 355 2? ML ) q4og ş 

595 

(a) Krishna ve Ratan, 20 C.VV N .i 23 C L./ 432 as İC 673 

(5) Ramalıngam o Muthayan, 26 ML) s28 əzə IC 30, see Mohupalli v 
Palurı, 281C 673 r LVV z49 

(c) Pemesirara 0 Veeracharlu, 34 M 422 2oML./ 855 9MLT 6.8 


19ş 
(4) Dedar Sıngh v Bansı, 85 IC ?ar gös L 20, 
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does not bind the other members as the alienati 


necessity. (4) 
See qı Tr m a sut by am 
əy alienatıon, to sct asıde an alienatlon ma 


on is not for 


ember vho VAS minor at the time of 
de by the 247/z of a 


nor members, the 


ct, 
iomt family consisting: of: mağor and mı ı 
alıenee cannot take his defence under the provision of Section 
41 of the Transfer of Property Act as the minor could not 
give hıs consent, expiess or implied, (7) 
Pover of VVhen other members mafors —As to the pover of the 


manager 
other than manager vyhen the other members are mayors, the lavv is thus 


father, vəhen 
members explarmed — 
m3)or: ““The result of these cases in our opinion, is, that an alıenatlon made by 


the managıng member of a yornt family cannot be binding upon his adült: co- 
sharers unless it is shovyn that it vas made vith their consent, erther express 
or implted İn cases of imphed  consent it is nöt necessary to prove its 
existence vvith: reference to a pirticular instance of alrenatıon, but a general 
consent may be deducıble in cases of urgent: necessity, from the very fact 
of the manager being entrusted vith the management of the family estate 
by the other members of the famıly , and the İntter ın entrusting the manage- 
ment of the fumily affaırs to the manıger must be presumed to have delegated 
to him the povver of pledging the family credit or estate, vvhere it is im" 
possible or extremely inconventent for the purpose of an efficrent management 
of the estate, to consult them and obtaın their consent befere pledging: such 
credit or estate " (2) 

The Privy Council: thüus explams the lavv —”The /arza 


cannot alıenate yomt  property, unless he obtains the consent 
of the other members of the yornt family, if they could give it, 
or unlesə there vas: establıshed necessity to fustify the 
transactıon (/) 

Accordingiy it has been held that the compulsory sale of 
the yomt famıly property mortgaged by the managers of a 
tradıng or money-lending business of the family for the 
purposes of that business during: the minority of the other 
membes, ın executton of a decrce obtaıned m a sürt: brought 
against the managers only, is binding. on the other: members 


——————————-o 


(e) Subramanıa v Ramasamı, aş ML) s63 zr IC 656 
( f) Sankar v Daooyı, 34 C VV N Coş, 699 PU, s4CL) 24 
f?) Miller ün ız Cc 189) 300: 3ez Tamıreddı v GĞangireddy, 4 M 
28ı 42 570 1 s yolC 2 
Bhagırath, 2? IC sız 2OL io 7 337 1932 M əşö, Kamta v, 
(2) Sankar v Daoolı, 35 C VV.N 608 şəCL İ 24 
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ayıq cannot impugn the sale solely on the ground of their 
not being made parties to the suit, vrhen it appears from thr 
proceedings that the vvhole property vvas sold and bargarmed 
far.(2) The managers vvere held to represent the vvhole family, 
İn the suit. This subiect vrıll be re-opened vvhen dealıng 
vrith the topıc, “ ludicial Proceedings. ”(2) The  povvers of 
manager other than the father ıs İımited, so far as his povrer 
of alienatıon is concerned The Privy Council has explained 
it thus" “The mortgage of yornt estate made by the manager 
of the property, vvho is not the father of the other members 
of the iomt family, can only be yüstificd so far as it is vvanted 
for the family purposes.”(2) And the alıcnee must provc thc 
existence of necessıity (7?) or benefit to the cstate , and the 
question of benefit must be determined by reference to the 
nature of the transactıon and not by reference to the result 
thereof.(7z) 

The expression 2ezze/7£ £o the estafe is explained belovr in 
Sub-Sec. hi, (7) 

Bub-Sec ii —LBGAL NBOEBSITY AND BENEFITS 

Legal necessity for alienation by holder of vvidovvs 
estate —. See Chapter XII Sec. $, Sub-sec. ın, 

Legal necessity — The expression “legal necessity” is very 
gften used, to signify the causes for vhich, or the circums- 
tances under vrhich, a sıngle member of a yomt famıly, or a 
like person, havıng a limited mterest in property, is authorised 
to transfer it so as to pass to the transferee a rıght to the 
entire prope ty , and thıs prıincipic applies both to Mitakshara 
and Düyabhiga schools.(o) İt comprises maintenance and 
support of the famıly, preservatıon of the famıly estate, 
management of the famıly business, if any, performance of 


(ə) Daulatv Mehr, is C ?o 14 1A 187, and Sheo o Saheb, 2o C 452. 
Sheo v  )addo, 36 A 383 ar 1A 216 18 CVVN ət8 zoC 
282 10 Bom LR. 8ro 12AL ) 1173 16MLT 175 34İC şöq,on 


“. Ram, a8 1C 2 A Le 6(5.) 
96 (S. 


H, L.—q0 


VYhat it 
sıgmües 


Pc VIevV) 
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necessary religious rites such as marriage and the İlke initia- 
tory ceremonıes, exequlal rıtes and Sraddha ceremony, and 
the payment of debts contracted for the above purposes. (2) 

The Calcutta Hıgh Court thus explaıns the term : “That 
phrase, (legal necessity) though sanctıoned by usage, is not 
perhaps a very apt one İf the tivo expressions “legal neces- 
sıity” and “legitimate family purpose” are treated as interchange- 
able and as havıng the same legal sıgnificance in reference 
cıther to a father as 2aziz or to a brother or other relation as 
Zarfa or to a vvidovv in, possession of a, viidovys estate, 
nevertheless the lav vvas to be applied to those different states 
of the fact- and some differenec of result müst ensue, A 
father, vith minor sons, müst have some discretion, He: “iş 
ın all cases naturally, and, ın the case of mnfant sons, 
necessarıly, the manager of the Pont family estate. (/) 
“Family necessity” is an evpression that: must: recelve a, rea- 
sonable construction.” (7) İt is: not to be understood in the 
sense of vvhat is absolutely indispensable, nor: is actual com- 
pelling: necessity , if the transaction as. a vhole vvas beneficial 
to the family ıt is binding on the: members, (5) İt: depends 
on thc facts of cach paıtıicular case (7) 

Benefit of the estate — Therr Lordships: of: the: Tudicial 
Committee in the case of Pa/zərzağğa CÖetty v. Delvasığa- 
120) () have given: illustrations: of vhat mn: the ordinary 
course vvould be İrkely, to be accepted by a Coürt as instances 
of “bencefit to the estate” They stated “The preservation, 
hovvever, of the estate from extınction, the defence agamst 
hostile htigation affectmg it, the protection of it or portions 
from inyury or deterioration by: inundation, these and such 
like things vrould obvıousiy be benefits,” 

(2) gr Məmesara, yə seracharlı, 34 M 4zə, 424 20 ML ) Ss 9 
(?) Sura) Bunst z Sheo Persad, 6 1A 88, rot s C 148 


(r) Lala Muktt v Isvvarı, 24 C VV.N 918, 944-s s? VC 8:8 
(5 qpalkh Tan z Bikoo, 7? P 798 ıgz9 P rao, Sadhu v Chimna, 1929 
397 
(5 Palanappa v Detvasıkamony, qo M 7oş, 714 441A 147 93 ML) 
r 2: CVVN 729 rg Bom LR söz ISAL /) 485 26CL) isa 30 
IC, ?22 affirming 34.M s35 , Chandrıka v Ram, r2OL süs £9IC 
567 1925 Ö 499, see Suraş Naraın v Chandar, 2 O VV 904 192$ 


743 
(s4) See foot note (2) above 
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There vvas dıfference of opmion in the Allahabad High 
Court regardıng the true significance of the term 2ezze/77 o/ 22e 
esfafe. In some of the decisrons vvider meaning: had. beci, 
given (o) vhile in others the expre-sion had been taken in a 
narrovver sense, (ze) A Full Bench of the -ame High: Court, 
has held that the exp essıon mcans such acts as a prudent 
oövyner vvould have done vvith the knovvledge available to him 
at the tıme and s not limited to transaction of  dz/eəzs7ve 
mature, e g., to avert some threatened inyury to the estate , (r) 
and it is to be yudged by vhat might have been expected at 
the time vvhen the act svas done and not by the result thereof, 
(9) But a Division Bench of the Allahabad High: Court 
has ın effect doubted the soundncss of the gene.al proposition 
laid dovm by the Fall Bench regardıng the significance of the 
expresston 2eəze/6£ of the estate (:) Yhe Böombay High 
Court, (a) after the decision of the above-nicntioned Full 
Bench (2) and paerhaps beforc it vvas reported, on a consəi- 
deratıon of all the important decisions of various High Couürts 
and of original texts, has held that 2eze/7/ Zə /2e esfale xvas 
to be of a protective chasacter and that it vvould not: include 
an alrenatıon of the property fo: thc purpəse of investing the 
proceeds so as to yıeld a better return and vvould not impiy 
vast povvers of management vvhich might amount to an 
authorısatıon to embark on speculative ventures, İn this 
Bombay case the property alıcnated vvas the separate property 
of the minor son This Bömbay decision relted also onla 
decision of the Calcutta High: Couürt, (6) vhich has been 
referred to by the Prıvy Council, (4) and vhich practicalily 


(v,) Vado Sıngh v Nathu, 48 A sg 34 AL) 632 1926A str, Tula 
Ram 2 Tulshi, 42A ss9 , Mahabır ev Amil), 42 A 364 

(e5) Shankar ev Bechu, 47 A 28: 23 AL) 24 861C 760 1925 A 
390 : Bhagvan v Mahadeo, 4$ A 390 2tAL) 2?7t 1923A 298: 
7r İC şg , İnspector ve. Kharak, şo A 776 1928 A 402 
agat v Mathura, şo A gög FB o28A 454 


(x) 
(y) İagat s Mathura,  soza , Shaikh: Yan 6 Bikoo, 7 P 798 1929 p, 


170 , İnspector v Kharak, 2/4 
(:) Kıshan v Raghu, 1 A 473 1929 A ışg 
(a) Ragho “ua a, 3 B 410, 424 19290 N. 251 
(5) lagat ə Mathura, səra 
(ce) Pursid o Honooman, s C 84 


5 
(4) Doulut v, Mehr, r4 1A. 8? iş Ci 7q 
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held that the tonch-stone of manager s authorıty is necessity. 
İn the Central Provınces it is held that 6eye/1£ £o £2e estafe must 
be of a defensıve character, (e) 

Evidence of Legal Necessity — İn the absence of evi- 
dence of legal neccssity, the fact that all the adult memberə 
of a yont famıly evecuted the deed of transfer, is not sufficient 
evidence of necessity, (/) 

Karta”s povvers, necessity.—The 2a”/4 can rarse möney 
for the purpose of an ancestral businesə vhich he has to 
manage. (g? The father o: manager other than the father, 
cannot do so for the purpose of embarkıng ın a business that 
lə not anceətral, (2) though it vvas so held (2) The povver of the 
father to borrovv money as the /az/a of the famıly is vrider 
than other managers, (7) VVhere a business: like möney- 
lending has to be carried on in the interests of: the family as. a 
vrhole, the managers may properly make contracts, give 
recciptə and comp.omise and discharge  claims: ordinarıly 
incidental to the business, (2) 

The manager can marta suits on bohalf of the: ioint 
family (7) and can rep:esent the entire family so as to bind 
minor memberə ho vere not made partıes , (06) and can 


drscharge: decrees, (4) execute decrees, and can receive pay- 


(6) Nagra) v Ganpat, rao N 83 
(f) Salımat v Bhagıvan, s2.A 4993 1930A 379 


(4) VVadhayv o R ittan, şo1C 8:3 126 PVV.R. tt 189 PLR tərs, 
Dayal v, Bahal, do (C 6to, Subb ray v Tangavelu, 45 ML/I a 
1924 M. 33, Babı vv Bansral, a? EC 807 (O ) see £ 286 

(33 MeL ren v Versehoyle, 6 C YVN az , 458 Sheothal z A 
IPLİ 133 s51C 8/9 see 6 ar “879 966 Üüeolla” 2 Arpun, 

(x) See antı 15 350 357 

(7) See ile 55: 379-380 


(22 Kishan o Har, 387A 45 33A o?2 3 CL) 
ü , 348 1ş CVVN əz2t: 
QIC 739 2: ML) y?8 13 Böm UR 359, see Pulukkavaniy v 
Deriyakarıppa, 2.1C 20) (M) 


(2) See £ost, Sec o, Sub-Sec : “Surt by manager or single ” 
Sherkh (brahim vi Ram, 35 M daş 21 ML) so8ə no İC, yal 
Sheo v Tiddo, 3 A: 383 İ2AL İ tiz3 qı TA 216 18CV/N” 
968 zo CİL) 282 10 Bon LR Stoon appeil from 33 A 7r, Sub- 
Taman v Ramikrishna, zo 1C 69 IŞL 3, Lah v Keshovyu, 37 


B 3 
BB a s 840 iy İC iş, Hori v Manmın, 3A $9 


(0n) ze pos, See o, Sub Seci “Sutt azal " 
a PL Syo, yo PB aşalnst manager alone,” Tribani v, 


(52 lar v, Ram, işəp L.əzo, 
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ments (o) and give valid recerpts vyhich vill be binding on the 
famıly. (2) He can compromise a sürt for the benefit of the 
family, (7) and refer a dispute to arbitratıion, (?) 


The expense: of defendıng the head or any other member 
in a crimınal charge (s) for prosecutıng a İitigation relatıng: to 
the abduction of the vvife of the alicnor (2) or in a sürt for 
defamatıon, (z/) are valıd necessities, Büt it is an illegal and 
immoral act of the father to lodge a malıciously false cirminal 
case against another , hence the decrec passed against the 
father for havıng donc such tortuous act is not binding on the 
sons, (z) 


He can givc a valıd discharge under Section z, (ee) and an 
acknovledgment under Sectton 19 (r) of the Lemitation Act, 
(9)) but not after he ccased to be the manager (s) He can 
make endorsenent of part payment on a bond and therecby 


“ 


(o) Vakhrı ev Phagu, gəz P 329 
(2) Achharıbar v Ram, 35 A 38o ro1C 645 TT AL ) 463 


(q) Sürendra v Sambhunath, sş C zo 192? C, 8zo, Rim v Bri), toə8L 
235 (öonaefide entered into by fauther), see /0s2 Sec 0, sub-sec in 
“Compromise and family arrangement by father ” 


(2 Nanak v Banarsı, iz L 68 igşoL 425, yagannath z Kanhi, 6 İC 
r23 (A), Shib v Mohaun, 1g3o L 388. (26z see ani 5 286 foot- 
note (5)) 


(52 Beni v” Man, 34 A 4 11 İC 663 8 AL) 1oörş, Ramalıngam v 
Muthyyam, 26 ML ) s28 241C 3s6, Nobin vz Khirodey 6 CVVN 
648, Dhanukdharı v Rambirich, r Pr yo İC, 3gr, Hanumat v 
Sonadharı 4 PL/ 653 s2 İC 734, özf see Nathu v Dind ayal, 2 
PL.) 166 9 İC 6öş, Chuman v Ram, g9 1C 86: (P)), Nimbakı v 
Kisan, 6s 1C 688(N) 

(4) Anokh e Sapuran, gay L 6ö6o 

(s) Sumer v Lıladhar, 33 A 472 SAL) 306 9İC özq 

(v) Sunder v Raghunandan, 3 P 2so 5 Pat, LT 235 924 P 465 


(vo) Doralsamı v Nondisamı, 38 M rı8SFB 25 MLİ 4o$ ə2:lC q4rə, 
see dost Sec g, Sub sec v “Minorify saving of: İimitation”, Düraisavmi 
v Venkatarama, zı: ML) 1088 iz1C şoş, Kandasamı v İrusappa, 
qı M ro2 3. ML) 3og qolC 6öq , Mahablesvar v Ramchandra, 
38 B oq iş Bom LR 882 2 IC o, Palanıandı z Papitlı, 22 
İC 76, Anantarama v Shrinivasa, ? İC 26? SMLT şi , Sapdu 
vu, Sakharam, 52 B qar Asutosh o Sashı, 48 CL) $$ Santıprosad 
ə Kalıpada, ə? CVVN 3?2 


(2 Har e Bakshı, rg CVVN 860 3rİC 3o, Blhaskar m, Viyalal iş B 
$ı2, Surayya v Subamma, işgə28 M 42, see Chandra v Beharı, şa IC 
436 (C) 

(7) Act IX of rgə8 


(ə) Kodandarama v Arunachala, 32 1 C gg (M ), Venkatarkrishnayya o, 
Rangayya, to28 M 865. 
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save limitation (a) But he cannot givc up valuable  claim 
vrithout any return or consideratıon (2) 

He can also sıgn a Hundi payable in the course of manage- 
ment (c) to bind all the members, (4) can havc his name regis- 
tered as holder of shares of a İmmited company belonging to 
the yomt famıly (z) and can execute in his sole name  promis- 
sory notes vvhich: vill: bind the family, (7) A manager is 
competent to mahkc gift of family property to: an idol (y) or to 
a temple (/) on the occasıon of the performance of religious 
obsequres , but cannot give up substantial portion of a mort- 
gage debt out of chatıty to the mortgagör , (2) nor can the 
ferta give avvay any portion of yöomt property m: charity, (7) 

He can recover the sum pad for such: debts only vhich 
vere for purposes of the family necessity and not the entire 
“üm: pat to clear off all debts against an agreement vith: all 
the members of the famıly (Ö , 

The managıng member of a yomt Mitakshara family  con- 
sisting of minors also, has been held to be a person competent 
to alıcenate property as contemplated in Sections 31 and 32 
of the Land Acquilsıtion Aet (1 of 1894) and hence he can 
vvithdravv the vvhole compensation ayvyarded under the said 
Act (2) A arfa can alıenate yornt family property only for 
legal necessity and for benefit to the estate, and consequcntly 
a compulsory acqusition under this Act: cannot come under 
this category , it seemə, thercfore, the manager cannot 
vvithdrayvv the: compensation vəhich, ünless: intended to meet 


some legal necessıty or some benefit to the estate, is not vvithin 


(a) Bayc rangi v Kesho, 6 P ötr, 8is 
(5) Konduru v İndoor, rg28 M 6or , Dasaratha t Narasa, şi M. 484 
(c) Narayanan v Chidamb ifam, rz PC 41o(M)) 
(d) Raghunath z Sr, 45 A 434 2: AL) 323 1923A 424 
(e) Prarı z Mur Milis, 4: A öto SIİC 32 7? AL ) ?83 
(7) Krishnanand e Riya, 44 A 393 20 ALT aş 661C ro 1922 A 
110, Ramgopal v Dhirendra, s4 C 3850 1027 C 376 
(g) Ramalıngı v Shivachidambara, 491 C ?az 36ML) şs 9L VV 224 
25MLT əsş rec Lalta v Sri, 42.A döl , see also Gangı v Tammı, 
ço M 421 s$41A 136 
(2) Avdıyappa z Muthulakshmi, (925) MVVN 6sŞ  rozş M. 28 
(ə) Dasarathı v Narasa, sr M. 484 
Q Həə vay dş HİN 39, o ö C VVN 6ögo 929 C 787 
Ə Pokhar vz Tagu, 2 7 2PLT 48 R 
2 gü İC ə 45 ə 537 (192) MVVN 
(Ə Dındayal v Ram, 32 CVVN Sis this folloved in v 
, Civil Rev No işız of r928 (Cal ) Daya Bhlm, 
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the povers of the manager. Besides the spirıt of these Sec- 
tions to protect the interest of such minors, vull be frustrated 
İf the 2az/z be allovved to vvithdrav the compensatton as a 
general rule of lav” applicable to all cases, 

The money borrovved for payment of Government revenue, 
(73) for meeting the expenses of the marriage of a member of 
a famıly (2) and the expenses of the second marrlage ofa 
co-parcener are legal necessitics, (o) So also the expenses of 
a govona (or Duvragamana) (2) or Mundan (g) ceremony 
are legal necessittes , but the quantum of expenditure must 
depend on the mcans of the famıly and the social customs 
and sentiments, z, €, on the status of the famıly, (7) The 
absolute alıenatıon, m )lieu af maintenance of /ormnt family 
property ın some cases is a valıd necessity, (s) but altenatıon 
for future maintenance is: not sanctioned by lav, (2) this 
latter rule, hovvever, is not: inflexible, (2 The: debt mcürred 
for payıng off another debt vvhich  vvas his pions düty to 
pay, (7) is also a legal necessıty. 

A permanent lease is an alıcnatıon and in arder to 
support the grant of such a lease by the manager it is neces- 
sary to provç legal necessity or benefit of the famıly, (zo) 
üst Hke the grant of a similar: İcase by a S2e2ayef of an 
endovment., (x) He can, hoveyer, givc a, valid consent to a 
transfer of a non-occupaney holding by a tenant of the 
ioint family. (7). 


(ən) Gaya v, Ram, 28 IC. zr 3 AL) 246, Ranıt və Ram, : PLVV 
əz Q, a? 1C, 833, Sagar Singh z Mathura, 87 İC 1035 192 O 7şo 

(ə) $ee 22, i61-163, Seeni v Angamuttu, (rgi2) £ MVVN gö rlC ğoz2, 
Dedar Sıngh v Bansı, 851 741 1925 L 520, 

(o) Bhagırathı o Tokhu, 32 A s? 6 IC 465 

(6) Bayrangı z Padarath, 1g30 A $04 

(9) Shyam v, Badri, şr A 039 19ag A 789, (2fuadan is . ceremony 
vrhich the shaving of the head is the main feature) 

(r) Bayrangi v Padaratb, sxra 

"5) Sundaram v Subbammal, 29 IC 23 (M) 

1) Sucha v Pal, roz4 L 208, Bala v Gürdit, 3 LL) 484: sec also 
Kuthalınga v Shammunga, 1926 M 464 (yidövy”s altenatıon) , Beli z 
Ram, roz9 L 678 

(s) Ralla v Govardhar, işəəL 697 , Motiv Sobha, 301 C 68 gSLR 69. 

(v) Ram Mangal, do IC 2:0 23 OC 32? 8OL/ 87 

(x) Basdeo uv Yusuf, st A 28, 1928 A 6t? 

(x) b laməğpa v  Deivasikamony, 40 M 709 44 LA 147 33 ML. 
1 21 V/N 729 26 CL) 13 19 Bom LR söz ış AL) 
485 ao 1C 722 

(2 Golapdı v, Purno, 2: CVVN 774 27 CL.) rag 4 İC. 37 
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DUTY OF CREDİTOR I c. v, s, 6, ss, İv 
He can enter into a contract to sell immovabie popa 
of the Pomt family, (2) but such contract is not specilcaliy 
enforceable vvith respect to the share of a minor in Bengal, 
(a) He ıs also competent to sell (2) the yomnt property or 
mortgage (ce) family lands for the purpose of purcehasıng 
other land: if the sale or the mortgage as the case may 
be, does not mnyariously  affect the interests of the other 
members of the famıly. He can sell land for better land 
or land convenient for use (4) Buta sale on the ground 
that the property ıs at a great distance and malarial ın 
elrmate, i5 not bınding on the family (e) 

The money rarsed to safeguard the interest of the family 
by exercısıng the right of pre-emption, is: a valıd: necessity, 
(7) but ordinarıly a father cannot encümber family pro- 
perty to pre-empt other property. (7) 

The sale af a dilapidated house vhich is not: habitabla 
and does not fetch any rent, (2) and the sale intended to 
ayert future continuous 1oss to the family, (2) are qustifying 
causes, The erection of a bulding” in a more extensive 
scale vvith money raised for the purpose, is vyithin the povvers 
of the £a??a, if it fetches large income and vvould have othet- 
vyise been dısastrous,, f.2) but the father cannot sell yomnt 
famıly property for acqurrıng: another better: house, (2) The 
monoy borrovved to bud a house for the educatıon of the 


children, is not a legal necessity (2) 
Sub-Sec iv. ÖREDİTORS AND ALIBNEES 
Duty of credıitor dealıng vvith: manager, The lender 


or purchaser dealıng vith a manager is böünd to enquirç into 


392 


(s) Hargobınd v Mehtab, (I8BNLR 67? Harı v Kaula, 2 Pat, LL ss3F. 
B qolC ıqz 

(a) Nrıpendra v Ekbaralı, s? C 268 34 CVVN 272 1930 C. 4s7, in 
this connection see Sub Sec vi: topic “povvers: of Güardian” 

(5) Krıshnasavmi, 7? 9£ 1 İC 648 11 MLİT 182 

(ce) Subramanıa z Chidambara, 4r MLT 459 (1027) MVVN 740 4 LVV 
495 , see Pitumbar g Sital, 2s İC 263 12AL)) 64 , Atar v Raghu, ss 
IC 9/4 2UPLR 118(A) (4) Mathusvamı v Saudana, 192? M. 649 

(e) Bhagvvat v Anandrao, 25NL R r36 861C şiş 1924 N şoz 

(/ 3 Chotkanu cv Ganga, 1927 A 2ig , see 2osf Ch XVI, Sec 2, Sub-Sec İn, 

(r) Sankar v Barchu, 47? A a8ı agos A 333 

Ö) Nagındaş v Mahomed, "ə 312 

z) İshanı v Ganesh, 23 C VN 8s8, Sura) v Gürcharan, 192s O, 743. 

(2) ago v Nilkantb, cə N - , 1935 O. 748 

(2) Layla v Abdul, rg28 L 437 (2) Togesh v Chapala, gə LLC 594 (C) 
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the necessities for the loan or sale, and to satisfy himself 
as vvell as he can, that the managers act is for the 
benefit of the family.(?) He is to prove legal necessity 
for the greater part of the consideratıon(//) vyhich vill: raise 
a presumption of necessıty for the vvhole (o) The onus is 
on him to establısh that the contract vvas for the benefit of the 
family (2) He must establısh that he vvas dcalıng: vith: the 
manager.(?) Mere fact that the alıcnatıon is made by the 
manager does not bınd the famıly and the person relymg on 
the transaction i- not rclicved of the burden of proof imposed 
on him.(?) . 

If he does so enquire as to the evxistence of necessity, and 
acts honestİy, he is safe " he is not affected by the precedent 
mismanagement of the family property, nor by the subse- 
quecnt non-applıcation of the money to the purpose for vhich 
İt is borrovved,(s) nor even by the non-existence of the 
alleged necessity if it is reasonabİy eredited and is legaliy 
sufficient (7) But if the ereditor is familiar vvith all the 
circumstances of the family and if he knevv vhether any 
necessıty arose or not, then he is to prove the actual existence 
of necessıty (4) And if he knevr that the alienor is a spend- 
thrift and there is reasonable apprehensıon that the money to 


m) Qafğadhar v Ambıka, 47 A 469 41 CLİ) 450 49 ML) ə38 8? IC 

( oa ö” PC 169: Dirg Bhan, ı3 IC 945 9AL ) 63, Annamalay v 

Na U Ma, r? IC go0 s Bur LT isz, Tırbeni e Ram, ır AL ) 7r3 2o 

IC şr, Raghunatha v Damodra, 6 IC 720 7 ML) 38,, Savuminn v 

Narayanan, ış MLT 472:231C 248Ş Mandil ev Megh,r PL) 39 34 

C 242 Girdhari o Kishen, ş Lsn: 65 IC 463 1925 L 240, Tokhu v, 
Ganesh, 1928 P vq (Zreyc)aser ) 

(8) Khushal e Labhan, 1998 N 232 

(ə) Hitendra ə? Sukhdev, $ P ss8 1920 P 36o 

(2) Sotam ve Parduman, 8 L 67) 1928 L 103, see Sub-Seec iv: “Onus” in 
Sec g öz/onu 

(/) See Sıtaram v, Doma, ro20 N 270 

(7) Subashını s Habu, 89 1 C roo(C ) 

(5) Raghubans v İndaryıt, 46 A 77 20 AL / 886 1922 A  s26, Vishvanath 
v Mallappa, 49 B 82r 2? Bom LR oy, r106 oz İC 628 os B şıq 
and Ramayya ə? Surynnarayana-murthi, (927 M. 8?0 (non application) , see 
İadar e Nanak, 32 1C 454:P ), Gayanan z Sitaram, tözə Bss 

(() Hunooman v Babooee, ö MİA 393 18 VVR 8r, Srr Thakur Ram v 
Ratan, s3 CLT sör, sz3 PC 3: CVVN Bat, Anant v Collector, qo A 
ızı 22 CVVN 484 27 CL) 363 34 ML) 29: 20 Bom LR sə24 
4 Pat L VV 226 441C 200, lat v Bayrang, s İC: 826 7 OLİ 3şo (See 
ŞOL) 6: 48 İC giq), Mandil v Megh, r Pat LT 39 341C zaə, 
Shankar əv Pandurang, 1937 N ös 

(ə) Rambhan vo VVoman, i928N aşı 
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be rafsed vvill not be spent for the purpose of the necessity 
then it is his düty to see to the applıcatıon of the money. (7) 

But ın a case, vherec the managıng members represented 
to the lender that the money vvanted vas for the purchase 
of a zamındaıı, the Allahabad High Court has held that 


“if he (the lender) vvas satisfed that the sale iyas about to take place and 
the bofrovvers represented to him that the money vhich they börroveod vvas 
needed for the purposes of the sale, ıt vvas not necessary for him to ascertaln 
vyhether the money vvas actu"lly needed for the purchase or vrhether the 
purchase money had already been patd or not ” (v) 

İt does not scem that the Privy Council ever mtended that 
seh: conclusron should ever be dravn from its decision in 
Hlunooman Pörysana”s case, "Yhe same High Coürt has subse- 
qucntly held that the vendce may be excuscd from makıng 
detailed  enqurries but to start vvith: there: müst: be certain 
cı camstances in front of him to give him: the: impression of 
thc probabılıty of the existence of a valıd necessity (zz) 

Section 38 of the Transfer of Property Act embodies 
the same rule by layıng dovrn that the cırcumstances constitut- 
ing legal necessıity shall be deemed to have existed, if the 
lender, after using: reasonable care to ascertaın the existence 
of such circumstances, has acted in good faith. 

Bat the creditor vill not be entitled to a money decree 
agaınst the manager on perəonal covenant if no such case 
vvas made out , and the Privy Council did not: allov such an 
amendment bemg made there (77) 

Creditor”s düty vvhen dealıng: vyith Manager carrylng 
trade -—See “Creditor— düty” az/£ 2 360 in Sec, 4, Sub-sec, v, 

Creditor”s düty vvhen dealing veith: Karta carrying 
trade — See “Creditors düty” in Sub-sec, v, in Sec, 4, p. 318. 

Rate of interest — See Sec 8, Sub-sec vin, “Interest” and 
Sec 9, Sub-sec iv “ Onüus” and Ch ÇİL Sec ş, Sub-sec, iy, 
“İnte test,” 


Transactıon vvith holder of vvidovy"s estate — ee Ch. 


XİL Sec, s, Sub-sec, iv “Düties of creditors and purehasers”, 


(v) Nekıi v Kure, 928 L s26 
(ev) Tula Ram v, Tulshi, q2 A ego, s62 60 1C 3, 
(x) Bhagvat v Salamat, 1929 A, zoş 


(22 Gayadhar v Ambıca, 47 A CI 
202 102 PC 160 7Ü 459 41 1 4o 49 ML) aş38:8:1C, 


Ğ, V, S, 6, ss, iyi ALİENATİON İN EXC1:5S 30ş 


Transaction vvith Purdenashin lady —Sec Ch, XII, Sec ş, 
Sub-sec, v “ A person dealıng vith a Purdanashın lady” 

Transaction vvith Members of uüoint Family —Seec 
Section ?, sub-sec, ir, 

Alienation by manager in excess of necessity —The 
creditor is entıtled to enforce his: dües: against the entire 
estate for the vvhole amount advanced, though an insignifi- 
cant portion of it vras not for legal necessity. (z) The 
question of necessıty regardıng a portioa should not be 
alloved to be rarsed after a long lapse of time (z) and a 
sale also should not be set aside, vrhen a negligible amount 
vas not applıed for necessity, (2) even if the portton of 
the consideratıon not reqnired for necessity be: not insigni- 
ficant, (c) provıded the purchaser acted honestİy and made 
due enquiry as to the existence of necessity , (2) and if 
he could shov that the sale itself svas: 7ustified by legal 
necessity, (ez) then he ıs under no obligatton to see to the 
application of any surplus and 1s therefore not bound to 
make re-payment of such surplus to the members of (he 
famıly challenging the sale (7) Therefore, an alıenatıon 
should not be set aside, merely because the difference bet- 
vreen necessity and the consideration for the altenatıon 1s 
İarge as held in some cases, (7) But vhen the difference 
İs great, that is, about half and the vendee failed to prove 


(s) Bahadur v Kamleshar, gö 1C 988: igəş A 624 FB) , Chandrka 9 
Bhayvat, 83 IC sa 1926 A zo, Khusal o Labhan, ig38 N) 232, 
Sathapan v Vedivem, 998 M 4so 

(a) Panıgrahı ve Chendrasekharım, 1927 M 2S , see lor v Sarbara, 6 L, 
132 7LLİ 3s4 80 IC 302 1925 L 390 (20 years), sec ao Ram 
Sunder v Lachhmi, st A 430 33 C VN 690 (14 yers) 

(5) Angan v Saram, 1929 A s0?, lur s Khniratı, 928 O Cs 

(e) Ram Sunder z Lachhmi, şr A, 430 PC 33 CVVN gg f(qunrter) , see 

o) v Sarbara, seöra  (quarter) , Biburoo v Pandbhrinatlı, 193o N 43 
Gönditronal sale —one fifth not for necessity) , Göyanın z Sitaram, 1929 
B sş (Rs 1400 out of Rə 4000 excess) 

(4) Srikrishan v: Nathu, 49 A 149 S41A 79 1927 PC 32 3: CVVN 
462 45CL) ga Namat v Din, 8 L o7 ş4l1A or 45COL) s48 
022 PC rər, Sura) Bhan z Sah, gə CVVN it? 46CL) zor, Göüriv 
yevan, 32 CV N. əs? 47 Cİ ) 7 1927 PC zr, Bütü v Gopil, rigiL 
164 (3/10 not proved for necessıty), Sri Nath o Pagannatb, s2 A 39: 193 
A 202, 

(e) Hunmanpersad Panday v Babocee, 6 MTA 39 

(7) Hunmanprasad v Baboocee, suöra, $t see foot note (dy above 

() Shyam Badrı, sı A ro39 1929 A 789, Mata z Suraibalı, 23 A ş/2 
83 İC 33, see Ram v Abu, 7 A 404, Gobind v Baldeo, 25: A 30, 
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that he had made due enqurry, the sale is to be set aside 
on conditton that the plaintiff repays the vendee the amount 
requrred for necessity. (2) 

These prınciples are applıcable to cases of: mortgages 
as also of sales, (2) 

Thıs prınciple applıes equally to female heirs, 7: c,, holders 
of vidov”s estate, ( 7) to the Seöayezs or 2fokunis or managers 
of endövrments (2) and to the güardians of infants: (7) 

In cases of sales in excess of necəssity vhen the surplus 
vas not insignificant, the facts evhether the sale of any other 
property yvould have fetched the sum required and vhetlher 
R mortgage of any property vvould have been proper instead 
of the sale of the property ın question, should be göne into 
before upholding the sale. (2/2) 

Remedtes of partıes vvhen alıenatıon set asıde,—///2e, 
(he sale müde öy dhe: Karia 49 set asıde, the purchaser is 
entitled to get a refund of the sum: applicd: for: necesəity, (2) 
and to compənsatıon 4vhen the famıly had been benefited 
by the alıenatıon (o) or to the reliefs under: Section şi of 
the Transfer of Property Act, namely, to requlre the 
person causıng the eviction: cithci to have the value of the 
improvement made in göod faith, be pald to the transferee 
or to sell his interest ın the property to him.(2) The 
mortgage by thc /ar Ze for no İcgal necessity, is not: available 
to the extent of thc interest of: the mortgagor, unless special 
circümsətances as in the case of 2/o/ağır Persadl vo Ramyad 
Sz/zg a (?) “vere present (2) 


(8) Sri Nath v agınn üth, şə. A 39tr . 1930 A 292 

(ı) Hitendra o Sukhdev, 8 P ss8, $66 7 1922 P 36o 

(72 3cc Ch XI See ş, Sub-sec n belov 

(8) See Ch XİV, Sec 0, Sub sec tn belov 

(£ ) See Sub sec v belovv 

es Se, Murli v Ghammar, şr A 6r 1930 A 22 

n) See Deputy Com s Khanlan, 29 A 33r 341A ?2 r CVVN 

Y. 344 4 ALT zız o Bom LR 55: 32 MLİ 23 174:5 

(o) Madho v Harbın, 18 C iş? İ7l1A oq, 198-9, Mohabeer v Kamyad, 
20 VV R rg2 12 BLR gö, Honoomin v Bhagbut, 1ş VVRFB6 8 BL 

( Hani dura ı aphev, IEBLR App 29 

5 arılılə Gördhan, şi B roqo, Dattayı z Kalba, 
Attarmanı, r3 CVVN ost i m" übu ar B) 749, Abhoy v 

(4) 29VV R gə 12BUR go 

(7) Lachman v Sarnam, 40 A soo a4 1A 163 2: CVN ooo, 26 CL 
9? 15ALT 84 ML) şo qolC 284 990, 39 CL) 
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M/2eər ahenafıon made öy a member of lis undiyided 
s2a € is set asıde, the remedics available are stated in Sec, 7, 
Sub-Sec v, z2/7a, “ Equity in favour of altence of undivided 
share ”, 

Aesneşbroflis from the date of repudiation of: the contract 
are to be paid by the transferec, in possessuon, for value from 
the 2a,/a vrho had no knovledge of the invalıdıty of the 
transfer, (s) 

Effect of alıenatıon by manager vvithout authorıty.— 
The questıon frequcntİy arıses vyhether an: alıcnatıon made 
by the managıng member not vithin his: povvers, 19: cozd/ 
or gozdağle “Yhe Madras (2) and Patna (z) Hugh Courtə 
have held that ın cases of transfer for not: yustiftable neces- 
sities the transfers are void only and held that this principle 
of lav applıcs cqually to managers of pomt: family and. to 
female heirs, (?) The Lahor High: Court on thc other hand 
has held such: alıcnatıons to be voidable and not void 
(ze) Lord Sınha, a member of the Pudicial Committee has, in 
a case of an alıenatıon by vidovy, lad dövn that an alienation 
ın excess of her povvets is not altogether void but only votd- 
able by the reversıoners (r) Such unauthorised alıcnatıon may 
be ratified or acquresced in by the minor on attaınıng mayority. 
(2) Though the minor can quecstton the valıdity of such 
transfer, ıt cannot be challenged by a third party vho has no 
focus standı, (s) 

An unauthorısed alıenatıon by some adült members of.a 
Mitakshara yomt family vho vvere the hcads, is vold, (a) 


(s) Bhirgu v Narasingh, 39 A 6r 14 AL ) ri6i 

(2) Amırthalınga, tə 426: xtatder of, iqə8 M. 086 Kandasamı v Somaskand 
35 M 17? zo MLl37r ş IC əz (igro) MVVN s60 see sə £his 
constection Subbee 6 Krishnamacharı, qs M 449 1022MM lz 

(ə) Nathu v? Dındayal, 2 Pat, L 7 166 39 1C (s, 

(v) Amırthalınga, səz Z2e əraffer of, sufra 

(6) Tapassı v Ra)a Ram, 1930 L 36 

(x) Ramgodvda tv Bhausaheb, şa Bı s41A 396 32CVVN 68 
227 see also Ch XI Sec s Sub Sec vi 


35 İC: 475 


tachella v, Rungasavmay, SMİA 


antra, Xandasamı v Somaskand, sv4ö”a 

(z) Tapassı v Nala Kam, snöra 

(a) Lachman v Sarnam, ağ A so a41A 16) z: CAVN göo 
97 13AL 1:84 ig Bom L.K 646 qolC 284 33M L 1.39 


təz P C, 


fy) Amar z Saradamnyee, 57 C 39, 42 33 CV/N 690 1929 C 787, Venca- 


319, Ram: Samı v Venkataramaıyan, 
61:A 1g6 2 M gi, sec also Amirthalınga, sə, /2c nza/fer of, iuöra , büt see 


zo CL) 
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A gift of immoveable property 1 either: valid or it 15 not 


bındıng on the family. (7) 


VVhen an unauthorised alienatıon by the man 
vıll: not operate to 


the yomt family 


ager Is avoid- 


ed, the entire alienatıon iə set asıde and it 
transfer the managcı” ovn mterest in 
property (c) 
Sub-Sec v—FAMILY ACCOUNT 
Manager”s habılity to account —AİI the adult members 


are entrtled to take part in the management of the iomt 
property, and if all are yomt managers then no onc ıs lsable 
to be called upon to render an account, But such a state 
of thing is: very rare: the: yomt: family r. founded on the 
principle of: sübordinatıon to the senior or capable member ın 
the absence of vhich the disruption of the family must follov , 
hencec one member becomc- the 24:22 or gövernor of the 
famıly, as s generally the case in practice, and as such he is 
mn exclusive management of the yomt family  property, exer- 
çıscs control ovci the income and the expenditurce, and is the 
custodtan of the surplas if any The principle upon vihich 
the right to call for an account iests, rə nöt that the manager 
is to be looked upon as an agent or. a partner , büt it is that 
yhen onc of “evetal yömt ovvners reccives all the: pröfits, he 
iə bound to account to his co-sharers for their: shares of the 
profit-, aftcı making: such: dedüction: as he has the right to 
make, ze, vhat has been actually spent for the famıly accord- 
ing: to his pleasure Büt he is to make göod vhat has been 
misappropriated or conccaled by him 


İn öZoxanı Piasad v fuggernath, (4) the principles 
fürsily, on vvhich account- have to be taken vvith a vievv to a 
partıtion of: yomt: family properties, and secosd7y, on vhich 
settled account may be te-opened, have been clearly ex- 
plamed As regaidə (he /77:2 his Lordship observes, — 


(60) Uma v, Mahabır, 1939 A 8s4 

(o) Ashrafunissa v: Sahdeo, 1029 A 479 see Kamtaprasad v Madhorao 
25NLR 28 To20N 60 : 

(d) ı3CVVN so 9CLl:g3 3 Cə 
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“the account vhich has to be taken of the entire family property in the 

hands of the different members is mainly an enqurry into the existing: assets, 
the head of the family cannot in general be called upon to defend the proprter, 
of the past transactions of the famıly ” 

Having regard to the position of the manager, the ordinar 

” . r 
ordinary rule folloved 1-, that members arc entitled, not to ee 
accounts of past transactıons, but to a division of the famıly 
property actually existing: at the datc of partıtion, except in 
cases of fraud, mistake, mısappropriatıon and the like, VVith 
respect to the secozra), the lcarned yudge observes,— 

“lt is vvell settled that, although the Court is alvyays reluctant to reopen 
an ağcount vihich has been settled vith: deliberation and. vith: tolerable fair 
ness, relief vvill be granted vhere fraud or mistuke is established İn: Vəznon 
v Vadry, Lord Hardivicke ruled that, vhen an account has been stated 
if /rand or imfosifnoz as est ablished the zv26/e shall be opened , büt, if there 
are mastales and omasşions, the party obyecting” shall be alloved no more than 
to surcharge and falsify İn other vvords, as Lord Hardvvicke stated in 7)27 v 
Cöaönondeley, the ontes froğardı is alvays on the pirty having the İtability to 
surcharge and falsıfy,—for the Court takes it as a stated account and 
establıshes it, büt if any of the parhes can: shovv: o)zəsszoə for vvhich: credit 
ought to be given, that is a sz ckarçe, ör if anything İs inserted that isa 
qorong chaş ge, he as at İiberty to shovr it, and that is /a/sy/icatıon, but that must 
be by proof on his side ”—But—"if the Court is of opinion that errors of: suffi 
etent number and sufficient magnıtude are shovrn, it is not necessary that 
the errors shov n should amount to fraud, if they are sufFcient in nümber and 
importance vyhether they are errors caused by mistiike or elrors caused by 
fraud the Court has a rıght to open the accounts ” 

The lav” has been very clearly explamed by the Privy explalneç 

Council in the case of A7əz//: Po? rası v Suoğarayadlı, (6) in by PC. 


the folloving vvords — 

“Their Lordships desire once more to repeat the vvarnıng they have often 
given against attempting to appiy vrithout qualification in İndia the rules 
applıcable to strict accounts betvreen trustees and cesfuss que (rusts that exist 
in this country, because in truth there are a number of fiductary relationships 
in İndia te yyhich these rules cannot in their entirety apply This does not 
mean that breach of estublished düty should be less severely denlt vith in 
Indta” than ın this: country, büt that there are fiduciary relationships vihich 
do not involve all the duties yvhich are rimposed” upon trustees here The 
office of manager of a yornt family estate affords an illustratron of this difter- 
ence İn the absence of proof of direct misappropriation or fu üüdülent and 
mproper: conversion of the möneys to the personal use of the mnager, he 


(6) 44 M.646 481A 20 3C LL 16 26CV.Nı: 4:(ML 133 2 
Bom, L. R gao 6r İC ögo l 


casç-lav, 


Bengal, 
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is hable to account for vhat he rececived and not for vhat he öught to or 
might have recetved if the möneys had been profitably dealt vith "( /) 


Case-lavv on karta”s liability to account.—Ordinarily 
therc can be no suit for accounts against a karta (z) İn the 
absence of  proof of direet misappropriation or: fraudülent 
and improper conversion of the moneys to the personal use 
of the managcı, he is lable to account for only vhat he 
rcceived and not for vhat he ought to or might have recelved 
if the moneys had becn frofitably dealt vvith, (2) and he 
vvould havc been more prudent and less extravagant. (?) 
He ıs not obliged to keep acccunt vhile the family is İornt, 
(2) He only to account as to the existing: state of the 
property, (2) usmng his: ovyn diserction: ünfettered in any 
vyay regarding the management of the famıly funds, and 
controlled only by his ovyn sçnse of right and vrong. (7) 
The members of the famıly have no rıght to look back and 
claım relief against past inequtty of enğoyment of the mem- 
bers or other matters., (?)) 

Bengal school.—The demand for an account may be 
made even during yomtneəs by a member  desirous to knovr 
the actual state of the famıly fund (2) Though the co-par- 
ceners of a yoint famıly governed by the Dayabhaga school, 
have their shares defined in the )omnt: property, yet the 
right of a co-parcener to call for an account from the manag- 


(7) 94C L.) 6,63 44 M 6ş6 481 A 28o əş Bom L R ozo 4rML 


aa 10: A PI) ör goz P C zr ör 1 C 6go ee Tammı 
Reddi v Gangireddi, 45 M 28: 42 ML) $zo z7colC 33? i9ö2N 236, 
Nıbaran v Nırupama, 26 CVVN siz 34 CLİ sö 69 İC 476. In 
Connection vvith the subyect see the discussion “No: difference in: tivo 


schools” ın Se” g Sub sec, nn 

(£) Tyotibatı v Lakshmeshvar, 8 P 818, 828 1930T şo 

(20 Arumill: v Subarayadu, s42/6 

(Ə Sura) v İqbal, 4851C 543 s CLT öz6 

(/) Ramnath v Goturum, 44 B 79, 183 2: Bom LER. i7o saIC riş 

(4) Ramabhaıdra s Vırsbhadra, 22 M d4yo 2614A rz 3 CVN sa 
Bom LR 388, Parmeshvvar v Gobind, 43 C 489 zo CVVN 25.331C 
190 (Final decrce by Patna High Court 2 PL, İT: 3€s) this folloved in Sri 
Ranga v Srınivasai, so M) 806, 873 i9ö? M 8oı, Tyotibatı o Laksh- 
meshvvar, 5274 

(2) Vyotibəti vL ikshmeshvnr, siap?a 

(m) Parmeshvar z Gobind, sz) a , Sri Ranga v Srinivasa, suğra 

(s) Obhy v Pearee, 3 VV R FB 7s SBLR 4347, Srat Kumar o, Bhola- 
natb, ıs VC 610, ış OC 244 üə 
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İng member is the same as laid dov by the Privy Cquncil in 
the above case, (o) 

Right to account."—lt should, hovrever, be observed 
that a member of a İoint family cannot sue for a share öf the 
profits of the ioint family estate, as he bas no -definite share 
uhtil partitlon He cannot sue for account against the 
manager (2) but may sue for partıtion of such estate, and 
then is he entitled to an account of the assets in hıs hand, (9) 
But if the head of the İoint family does not account for the 
profits, the provisions of the Civil Procedure Code as to 
me"nc profits are not applıcable to a suit for nartıtion ivhere 
the plaıtıff has no specific interest until decreo, (72 They 
may, hovvever, he alloved on partition, if thc member vas 
entirely excluded from the enioyment of the yoint property, 
or İf it vvas held be a memBer othervvise than as manager 
ofa ioint famıly, as vvhen he claims it as his exclusive 
property, (s) But a member of a Point family is not entitled 
to elaim mesne profit from the managing member vrho all 
along offered a certafn sum of money to the member as his 
allovvance, but he refused to eccept as bemg  inadequate, (2) 

The Article rz0 of the Limitation Act: applies to a suit 
for accounts against a ZAa?/d4 of a point family. (ze) 

Bub-Sec vi—GUARDIANS AND MIİNORS 

Guardian for minor member of family — No guardıan 
can be appormted under the Guüardians and VVards Act, of 
the property ofa minor member of a fomt famıly governed 
by the Mitakshara, if he is not possessed of separate pro- 
perty, (7) So also no guardıan of the propetty of a İnnatic 
BAR a ərən əsasi anın əc 


(2) See foot notes 7 / )8:( 7) ? 400 (q) Sze foot note (aq) note ? 34 
(r) şyamnath v, Goturam, 44 B ı?9: s4 İC, ris, Trimbak o Pandurang, 44 


özr, 

(5) Pirthi z yovahır, ra 1A, 3? 4 C 493, Shankar v Hardeo, i61A zi 
16 C 207 , Bhivrav v Sitaram, 10 B s33 

(2 Sura) v İqbal, aş A 8o 4o1A qo r CLL) 288 İ?CVVN 333 24, 
LT 345 1 Bom L R4s6 181C 2o, 

(u) Bisvambar v, Gırıbala, 32 CLİ 25 

(v) Sham v Mohanunda, ig C, şor, İhabbu v Ganga, ı? A sag 15 
AVVN rış , Chidambara v Rangasamı, 4:M. s6:FB: 33 MLİ ağı aş 
İC os: Virupakshappa v Nilgangava, 19 B: oo (F.B)), Kattan v Ram, 
1928 A 447: Govind, 7) /)e saffe, of, gö A, zog : öüt see Narsı v Schindra- 
nath, s4 B ?s 


H.L-—su, 
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doa GÜARDIANS AND MİNORS İC. V,S, 6, ss. Vİ, 


çan be appointed in respect of his interest ın the property of 
an undivided: Mitaksharğ yomt family, (ze) otherviise, they 
interference vrould have forced the disruption of) the: isint 
family against the vull of the members thereof, If the, 
minor/s ınterests are imperılled by corrupt or bad management, 
or other causc, the same may be protected by a suit for partı-., 
tion. (x) The undivided: coparcenery interest 18 not: pro- 
perty of vyhich a güardian, appointed by the Couürt, can, 
take care. So a Court cannot appomt one member the: 
guardıan of another in respect of the yont: property, (7) But 
a guardian may be appointed to take care of the 267302 
of such a minor, (z) or of his separate property (4) . 

İn a case, governed by the Bengal school of Hindu. lav, , 
it is held that there is no automatıc disruption of a pont, 
family by thz appomtment under the statute, of a guardian , 
of the property of a minor, a member, of a yont family 
çonsıstıng of adult members, (2), : . 

İn the case of G2azz5-u/lalı v. Küalak Singh, (6) Sir 
Arthur VVilson observes—“lt has been vell settled by a long 
sertes of decisions in İndia that a güardian of the property . 
of an mnfant cannot properly be appornted in respect: of the 
mfant”s interest in the property of an undivided Mitakshara 
family, And m their Lordships” opmion those decisions: are 
clearİy rıght, on the pla ground that the interest of a 
member of such a family is not individual property at all and ? 
that therefore a guardıan, if appointed, vvould have nothing - 
to do vith the family property.,” (a) - 

But if there be no adult male member ın the family, 
and all the co-parceners are mmeors, then undoubtediy a 
guardıan of their pont: cstate must be appointed until one, 


———,.—..———. 
(ə) Parma z Mahadeo, qə 1C goz (Pat) 


(6) Mahadev v Lakshman, ro B. gr , Lekhra) z Dyal, 25 VV,R. qo? , Damoodar 
0 Senabutty, 8 C s3z , Govind, 72: te maffer of, so A zo9, "ə 
(9) Balbir v Chedi, 8ş İC 276 192: O 642 : 

(x) Virupakshappa v Nilgangva, ro B 209 (FB) 
Bİ "ə Banamalı v Aryun, 36 YVN 7öş, 
( arı Mohon 6 Sourendra, qı CLİ sas 88İC ro 
(e) 30TA 165, 1zo aş A 4o7 CVN ösi s Böm ip das e əs3 
Ann daş, qo C 784 40 TA ri? 1? CL7 öt rz CN 
1 .R a 
ran ”ei ion LR ör i9lIC şər, Krishna v, Phahanna, 
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Tof them attains mafority, vvhen the entıre estatc is to be 
handed over to him as the a?76 of the yomnt family, (2) 
The mother of such minors ıs their natural guardıan ın 
" respect of their separate property , (77) or of propetty of 
vihich they are the sole ovmers. (7) 

The Hıgh Court of Bombay has held that it has got the Bom holds 
poövver to appoint a guardian of a minor member” property anamnted 
of an undivided Mitakshari, pomt: family in vvhich there arc 
"other adult members, by virtue of the povvers of the Court 
of Chancery being vested ın ıt (2) The Allahabad High 
Court (2) has similarly  expressed an öpinion that the so also 
Calcuttx as vvell as the Allahabad High: Courts: possess  ATuhabad, 
similar povvers, but it folloyved the series of ca-es and  pro- 
perly refused to appomt a guüardian of the irterest m the 
pröperty of such an ündivided minor member, The  Calcutta and Cal, 
High Court also entertams the same viev,, (7) 

But “vhatever povers might have been vested ın the 
various High Courts by the Letters Patent, ıt is: dovbtfnl 

” vvhether in face cf the above Privy Council decision,/(2) a 
gdardıan for the interest of a Minor member of a Mitakahar4 
İoint famıly propetty can be appointed, The Privy Council 
" decision embodies the trte spirit of Hindu Lav and vhen the 
circumstances of a case requre immediate appomntment ofa 
” guardian, a guardiarı may speedily be appointed after severing 
the co-percenery, (72) effected by the mere filmg of surt 
for partıtıon, İn a recent decision the Privy: Council: has 
questtoned the propriety of the appoıntment qf a guardıan of 
the property of a minor but ha: refrained from expressing any 
opinion as it vas not necessary for the decision of) the 


appeal, (92) 


commebti, 


“ (e) Samdanı v Kamalakant, ış İC 424 (C), Ramchandra v, Krishnarao, 
32 B ə2s2 
07), Svarath v Ram, 47.A 784 Eri. 625 8ol1C 27 gs A s95 
( R. hampuri vo Ramehandra, 88 İC 268 193 N 365 
ö ) Narsi”v: Sachındranatbh, s4 B:7$ 
o obiri” Zn 1öe mətter of, go A 7og c 
” (2) Hare Naraın, Zn ve, $o C rar 193 C aog 74 LLC 244 “ 
(8) Gharıb-ullah v Khalak, supra es 
(2) Se, anto 6 402 foot note (s) 
(a) Sn Thakur v Ratan, aşC VF N Baz, 846. 
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Parents as guardıan.—Except the parents no other 
person has the absolute right to güardianship: of: therr 
children, (4) The father is the natural güardian of the person 
and separate property of the sons and maiden daughters (ə) 
and after him the mother is the natural guardian (2) Büt the 
father may deprive the: mother of the güardianship: of: the 
person and separate property of such minors by appormting 
oralİy or ın vriting: another: person as güardian, (7) 

Re-marriage of mother güardian.—By  re-marriage 
aecording: to the custom of her caste, a vvidovv does not: lose 
her rıght of güardianshıp (7) though the mother by re- 
marriage forfeits her preferentral right (9) The Conrt under 
Sec 3 of Act XV of 1856 (Hindu VVidovy”s  Re-marriage Act 
has a discretion to remove a mother from the office of güardian 
of the children of) her first marriage, büt it müst be from the 
pomt of vievv of the vvelfarc of the infants 

Change of religion öf parents.— The conversion of the 
father into İslamism (2) or the mother, (4) mto Christianiiy 
vrould not in itseif be a ground for removing from the: güard- 
ianship, ünless he or she: acts contrary to the obligations 
vyhich the lav imposes upon the güardian, namely, of bringing 
up the children in his old faith: or that: of her: deccased  hus- 
band, as the case may be, The duttes of the natural güardian 
must bc ragulated by consıderatıons of vhat should be re- 
garded as best for the interests of the minor, (z) 


(2) Lachmi v Balıram, 39 1C 662 2 Pat Lİ 190, Thayammal v Kuppanna, 
28 M ios 37 ML) 28$ 261C. ?g, Eimperor v Sital, az A 146, but 
see Suriya z Subamma, ig28 M. 42 (grandfather natural guardian) 

(ə) Nanabhat v Tanirdhan, iz B:rno 

(2) Svarath iv Ram, 47 A 784 23 ALI 62ş 89 IC oz, 925 A şg$, 
Kaulesra vi 1oragı, 28 A 233, Rangübbai z Gopal, ş Bom LR $42, 
Shampur ve Rimehandra, 881C 268 igəç N r, Ganpat z Mahadeo, 24 
NL 8, 5himv Ümer ir L 42: g?oL 497 9s CVVN vin 

(y) Deb Nand ve: An idman, 43A 23 so İC) go9, in this: connection see, 
Pop ndha ? R imayamma, 44 M 189 öz IC 427, Budhilal v: Morariı, 

(r) Ganga v Hbilo, 38 C. 832 i3CLT ss8 iş CVN 1o1C 69, 
Putlibar və Mahadu, 33B oy, v44 1 nər sindi ” Göanıa, Iı L 146 

(s) o IC ə ye pandhappa o Sanganbasava, 24 B 89, 9r 

5 Mg do, Mara , Chironyi v Punam, ə 

(6) Mahomed € Hadhibar 4? 1C biz 12 SL ş . 75 (N), ses anla p ii 

(x) Diviyapada o Balle au, 20 O VV.N (c8, 609 34 1C 632 

(e) Vembu r Srıntvasa, 2) ML) 638 i2MLF 547 17 IC, 6öç, 
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Guardians other than par ents —Aİll persons, other than 
the parents vvho have absolute right to güardinship,f ve) must 
derive their: authority from the  Court.() But considering 
the habıts and custom of the people of the part of the country 
in question, Madras High Couürt has held that in the absence 
of parents, the the parents, the paternal grand-father is the 
natural guardıan. (7) Elder brother is also held to bela 
natural guardıan. (z) 

VVhere there ıs no natural guardian alıve steps müst be 
taken in a proper Court representing the rights of the Crovmn 
vrhich: is: paramount: to even the parents, to have a güardian 
appormnted of a minor (a) or a manager of) a lunatıc, (2) 
İn a competrtion betiveen relations about the appomntment of a 
güardian of a minor, the relationship vhich is nearer in the vievv 
of Hindu Lav is to be preferied, The  Colut can, therefore, 
on consideration of the vartous circüumstances, appotmnt any per- 
son it considets fit in the interest: of the minor, (c) The steb- 
mother, ın the absence of ncarer relations is competent to act 
as the guardıan of a minor (4) A marrted sister is nota 
guardıan of her unmarred sister, (a) The Court has ample 
yürisdiction to pass such orders as: it considers proper in the 
interest of the minor, (77) and so it can sometimes: appomnt 
oint guardians. (£) 

Apporntment of güardian by parents —The father can 
orally or by vvriting: nöminate a güardian for his vvardə, 
execludıng even the mother from the office , (2) but his povrer 
to appoımnt a testamentary güardian has been doubted, (2) 


(00) See foo? note (va) above 

(c) Chandu v Mükandı, 26 Pan) L.R rzo 87İC 40 1925L so3 
()) Surayya v Subamma, rgə8 M 42 

(6) Amar v Saradamayee, s? C 39, 42 33 CC VV N 6go iqə9 C 787 
(a) Thayammal v Kuppama, 38 M rl2s əz MİL) 288 26LC i?9 
(5) Dada v Chandra, 1929 N 93 (c) Lachmı v Balaram, sufra 
(4) Venk:tasvvamı z Muthusvamy, 34 ML) i?? 

(e) Punşabrao z Atmaram, 8? IC r018 1920 N 24 

(?) Murarı v Srasvrath,, 7 LL7 30 1925L 358 861C 2ə6. 

(g) Chironyi ə Punam, 48 1C 7e(N) 

(2) See foot note (4) 2 404 

(s) VenRatraman v lanardhan, 1028 B 8 
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The mothet may ltkevise exercise the povver of nomination , 
but she cannot do so by VVill (7) though the Court may 
respect her tvishes, if expiessed The güardianship is in the 
nature of a sacred trust, and they cannot therefore substitute 
another person ın therr place during their lifetime (2) kv) ) 

So far as this: nömination of: güardian of the person and 
separate property of the minor 1 concerned there is” no 
conflict of opinion as regards the fathci”s povver to do so 

But therc is difference of opinion as to the  testamentary 
povverə of the father to appomt the guardian of the minor 
vvith regard to his: interest: in: the yomt: family property to 
take effect after the fathers death, The Bömbay Hıgh 
Court holds coriflicting. opinions: (7) Thougli this: difference 
has been noticed by the same High Coürt, the (question has 
been kept open , (?)) but it 1cans tovards the vtevr that he 
has got no such pover “The Allahabad High Ceöurt (x) 
holds that a father can by vvord or vriting: nöminate -a 
guardian The Calcutta High: Court (6) holds that the 
father has got such povver: because there 1s riö sudh prohrbi- 
tion. in Hindu lav, The Bömbay High Court (2) questions 
the soundnesə of the rcasonmg of the Calcutta High: Court, 
The Full Bench of the Madras High Court (g) holds that 
the father has got no such pover mə: 

No member of a yont famıly governed by the Matikshara 
school can make a testamentary dispositton of his ündivided 
interest in the: yomt family because it is not: definite and 
lapses by his death, An undivided member of a point family 
governed by this: school of Hindu. lavv has got no definite 


share ın the yomt undivided: property and: hence no güardian 


(7) Venkayya z Venkata, zı: M qor 


(2) Annte Besant v Narayantah, 38 M 8o? 411A 314 18CVVN re89 27 
ML1430 2oCLT 3ş3 16 Bom LR öz I2ALİ diss 24 İC ago 


(2 Harılal v Mani, 29 B ast, (no such pover) ş Mahableshvar v Ramchandra, 
38 B g4 2:1C 3ş$0, (possess $üch pover) 


(m) Venkatraman v lanardhan, şa B 16, ao ro6 1C 79 1938 B $, . 
(a) Deba Nand v Anandmanı, 43 A 23 şg İC gög 

(o) Soobah Doorgah v Neelanand, 7 VV R 74 

(2) Venkatraman v lanardhan, sx7a, 


(2) Chidambara v, Kaongasamı, 4r:M. sö: as İC göş, ses Subbarayadu r, 
Subbanna, 47 ML 765 8sİC 457 gə M. ə?i 
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for such interest of a minor member in the İoint family 
property can be appointed (z) although some of the Courts of 
ndan, inspite of the above decisions (5) think that the High 
Courts created by the Charter possess such pover, (/) 
Therefore, it cannot be said that a father can by VVill appomnt 
a guardian of his minor: children vyho are members of an 
undıvided yomt family vvith: respect: to their interests in the 
Tomt family property. , 


Guüardianship in marriage —See az/z pages 163-167. 
Guardian of married minor daughters.— See page 167. 
Guardian of minor adopted son.—See page 259. 


Povvers of guardian —A person filling a fiduciary 
character like that of a güardian is authorised to perform 
any act v/hich is manifestiy for the: bencfit of the infant, (22) 
İn Mrs. (nov Dr.) Annıe Basant əv. G, Narayanıah (z) the 
Privy Council thüus: explaıns the lav. 


“There is no difference in this subyeet betveen English and Hindu layi 
As in this country, so among the Hindus, the father is the natural güardian 
of his children düring. their minorittes, büt their güardianship is: in the nature 
of a sacred trust, and he cannot therefore during: his İlfe-time: substitute 
another person to be guardıran in his place, He may, it is true, in the 
exercise of his discretton as güardian, entrust the custody and educatıon 
of his children to another, büt the anthority he thus  confers is: essentially a 
revocable authority, and if tbe vvelfare of his children reqdire it, he can, take 
such custody and education once more into his ovn hands, İf, hovever, 
the authority has been acted upon in such a vay as, ın the opinion of the 
Court exercising yürisdiction of the Crovn over İnfants, to create assocla- 
tlons or give rise to expecttons on the part of the infants vvhich it avould be 
undesirable in: their” interests to distürb or: disappoint, such: Cöürt: vill 
İnterfere to prevent ıts revocatıon (Lyons v, Blenken/", (cv) 


The poveer of the guardıan appointed by the Court is 


(r) Gharıbullah vg Khalak, 25 A 407 30 1A, (s 2? CVVN (8: ş Bom, 
LR 478 

() 25:e 

(4) See 6 403 above 

(ə) Lakhmıchand v Khushaldas, 18 SL.R 230 rgöş S.33o 88 IC 116, 
Seth v Binia, 1 NLR. 66, Dayaram v, Motiram, igoN ə 

(v) 38 M Soz Iİ8SCVVN re89, rriz ai LA 3iq 27 ML) 3o 2oCL) 
293: 16 Bom L R. 6əş rz A,L.İ iss ə4 LC 200 

(x?) lac s4ş (r82:) 
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more limited than that of a natural güardian, (2) Similarly 
the pover of the testamentary guardıan is: İmited to the 
terms of the VVill (9) The natural güardian can vithout the 
sanctıon of the Court, alıenate the pronperty of the minor 
for the benefit of the mmor, but a guardıan appointed by 
the Court cannot (s) the father as natural guardıian can 
enter into a famıly settlement (a) The natural mother of 
her son given in adoption, may express an mtention to 
separate and demand partıtıon of the yomt property agaımnst 
the adoptive father, (2) VVhen the mother vas the 
güardian of the minor appomnted by the Court and she 
mortgaged the minor”. property to satisiy the debt left by the 
minor” father, the qucstron vhether she acted as güardian ar 
not, doc: not affect the mınorss hability , it iə binding on the 
minor, (c) An alıcnatıon made by a güardian, if not legalİy 
hüstifted, is vordable and not votd and the minor on attainıng 
mayority may elect to stand by or avotd the altenatıon, (:/) 

A contract by the guardıan to sell the mınor”s property 
for the payment of his father"s debts is not specifically  enfor- 
cıble, (e) The Piivy Council: has lad: dövrn that an oncrous 
çovenant cannot be imposed by the guördian upon the person 
and propetty of a minor, but vvhere the minots estate vvould 
b lable but far the interposition of: the: güardian, an ünde"- 
taking by the: latter of: that: hability vould. bind thc estate. 
(77 This Privy Council: decision did not affect the hability 


(x) Krishnadhan v Sanyası, 29/C LL) 28o 23 CV.N  soo si İC: ş9z, this 
not touched by PC on appeal, see qg C 660 35 CL) 408 491A 
108 43 ML 741 24 Bom LR 70:20 AL) 409 67IC. rəq, Krishna 
v Shamınna, 23 ML) 6ro, 610 iz İC 497 

(9) See Sec 28 of the Gusrdian and VVards Aet (VİH of 1890) 

(s) Upendr” 9 Shib, 23CVVN 624 s21C 616, see Lalchand v Narhar, 8 
IC 806 1920N şı, Narayan v Dharma, ig N r34 8i İC 173 

(a) Gayadhar v Luchhuman, 192? P 339 

(5) 1agadısh z Sin, 127 A 60 

(e) Dayaram € Moturam, 1930 N zi 

(4) Srınivasa v Earopp3, gög M. 856 

(e) Srınati v, Totindra, go C VV.N 263 891:C 892 gə6 C 445 

(/) VYaghela o She, r B si PC 
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İmposed by the Hindu lav on a minor.(z) Therefore, so far 
as the contract by the guardian embodies the personal 
liability of the minor according to Hindu lav, it is enfotceable 
against the minor and so far as the covenant gocə beyond 
that liability, ıt comes under the general rule that a güardian 
cannot bınd his VVard by a personal covenant (2) The lav 
may ımpose a hability on the minor to pay a debt büt by 
that it does not necessarıly: follov that a contract to seli his 
property vvith a vtev to pay off: his debt is binding. on the 
mor and specificaliy enforceable against: him, (2) nor is 
a contract for lease of immovable propeity cnforecable 
agaınst the minor (7) A personal liability of: the: güaidian 
for damage may sometimts arıse (2) The equitable doctrine of 
part performance cannot bc ınvoked, althongh the transferee 
vvas put into possession by the güardtan in antıcıpatıon of 
completıng the cəntract, as the minor 4vas no party to the 
contract (2) The position of the ez /ac?o güardian  regarding 
the management of a minors property is the samic as that of 
a de yure guardian, so far as his acts svere for the benefit 
of the minor, (7/2) The  decisions on this pomt are not 
uniform and the Bombay Hıgh Court, thercfore, holds that the 
matter should be settled by a Full Bench (zz) İn case of 
a sale by such €z /ecfo guüardian, vere: it is: not vholly 
binding on the minor, the remedy available to the latter 
is either /77:£ by setting aside the alienation conditionally 
on payment vith interest to the vendee by the person 


challenging the alienatıon, the portion of the consideration 


(g) Ramayogyayya v, lagannadhan, 42 M 185F B 36M L / a gL VV 
229: 49 IC 872 
(2) 25:d. 


(6) Ramkrishna s Chidambara, 1028 M 407 Nagesanı Mandava, 1928 
M 82o, Nrıpendrachandra v Ekbaralı, 7 C 268 34 C VV.N ə7z 1930 


C 457. 

(GU) Monohar € Tapını, 34 C VV N ras to29C 6rz 

(2) Adikesavan ve Gurunatha, ao M 338 B,aol, C 358 32ML ) i8o, 
see foot note (//) in p 370 524574 

(2) Nagesvrara v Mandava, s/45:4 

(?4) Ramasyyamy v Kasınatha, 1g38 M 226 Mohanaund z Nafar, 26 C 
820 3 C VV. N 7zo , see Tapassı v Raya Ram, 1990 L rgö 

(ə) Harılal v Gordhan, şi B 1040, 1045 
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utilised for the purposes bindıng on the minor, or secondiy, 
by upholding the sale on payment of a further sum viith inter- 
est by the vendee to the person questtoning the valıdıty of 
the transfer that vas not applied for the benefit of the minor, 
or £/əraly, by dividing. the property in proportion to the bene. 
fit enyoyed by the minor, (o) 

The prıncıple göverning: these cases and those of the 
female hetrs are the same (2) The Privy Council in a case 
of a female het has held that the sale should not be set 
asıde merely because a portion of” the consideration möney 
vras not applted for neceəsity, holding: that the real question is 
vyhether the sale itself vras: yustifled by necessity, and if the 
purchaser acted honestİy and made due enqurry as to existence 
of necessity, he is under no obligatıon to see to the applıca- 
tion of any surplus, and hence, a decree confirming the sale 
conditronally upon repayment by the purchaser to the plaıntıff 
thc sum not applıcd for necessity, is bad in lav (g) Büt in 
casc the sale is set asıde, thc purchaser is cntitled to get a 
refund of the sum applıed for legal necessity,(/7) and. to 
the bencfit of section si ofthe Transfer of Property Act (s) 

The mother obtaıned a conditional: order for thc grant 
of certificatc of guardianshıp: under the Guardian and VVards 
Act (XII of 1890), but: before the: conditton: vvas: fulfilled 
she alıcnated a preperty of the VVaid , the act of tic mother 
may be decmed as made by her as natural güatdian (2) 

A person purchasıng property from a mother actıng as 
the guardian of her minor: son, can validiy set up. a plea of 
İcgal necessity for the sale, (7/2) 

"The povvers of guardıan appoınted for a suit, to receive 


any money or other movable property on behalf of the minor 
—,— -—— R 


(o) Ramasıyamy v Kasinith, suğra 

(6) Raşıo ve Zaga, s: B 419, 422 1929 B gsr , Kamesvar 6 Run, 6C 
843 81:A 8,-ee Ch XİL Sec $, Sub-sec it 

(q) Srikrishan z Nathu, ag A tag s4 1: A 79 1922 PC 37, Naimat 
v Din, BL çə? sil A zir aş CİL ) s48. 927 PC: izi, Sura) Bon 
9 Sih, 2 C VV N, ir? PC 46 CL/  əgr, Göüri v yevan, 3z CVVN 
257 47CLTI 7 rozz PC rzr 

(9) əc bir Com vi Khanyan, "29 A 33: 341 A zz ir C VUN 474 

2 2 M 

(5) Harılal n Görünən, msn 3z 9 Bömn L,R. sər azM L 1 :233 

(2 5him ev Ümir, r L şiz 1920 1 407 

(z) Shertk Muhammad v Ramehandrı, gö1 C 74 ig26N 179 
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1s: subicct to the control of the Court, even if he happen: to 
be manager of the yomt family, (7) and Rule 6 of Ördet 32 of 
the Civil: Procedure Code  göverns the case The contrary 
vievv of the Calcutta High Court (zo) seems to havc becn, 
practıcally, ovcr-ruled by the above decision 
Extinction of pövver of güardian.—Ön the marriage of a 
minor girl, her father vvho svas her güatdian till then, ccascs 
to be -o, and hence, he cannot present a decd executed by her 
after her marimage for iegistration (r) 
Sub-Sec vi-PROBATE AND LETTERS OF ADMINISTRATION 
See Ch, XVI, Sec, 4, 2öst 


Se 7—ALIİENATION 
Sub-Sec 1—ALIENATION OF PROPERTY 

Separate property of member —lt -hould be noted at 
the outset (hat a member of a yomt family may have his 
scparate or self-acqurmred: property: not throvn into the yomt 
stock over vhich he has absolute pover of disposal and xyhich 
can be sold in exccution of a. deciee, 

Alienatıon before birth of: male issue —A male: issuc 
becomes entitled by birth to property vvhich: is mn: actual 
existence at the time of his birth ? €, at thc time of con- 
ceptron (9?) 116 cannot lay any clam to property vyhich 
had, before he vvas börn or: begotten, been: validiy alienated 
by the father (z) or by thc step-grand-mother vvith the 
acqurc-cence (a) of (he father, vho had no co-parceners at 
the time, or if he had, vith: the: consent the alıcnaıon 
cannot be impeached by him, (2) The property transferrcd by 
the grand-father before the birth of the grand-son cannot be 
qucstioned by the latter, (£) 

(ə) Ganesh vz 7 uluram, gö M 295 4o1 A, r3ə il C siş 

(co) 1arihar o Mathura, 33 C sö 

(r) Narayana və Audilakshmı, 51, M 462 

(9) Khan v Ahmad, 1920 LL 254 

(ə, Nirain ve Har, 25 .A s?r at AL ) oq :zi 1C 8go, Shco o, htu, gl C 
s2 (A ), Pirtab o Bohra, 43.A 49, Gancəh v,lulya, 24 1C (go 20 Mİ.) 
460, Ramchandra v Mahabır, (4 1 C 247 D) , Narayan v Dhud ibar, ər 
N L R 38 ro N 290 oz1 C 603, Hitendra v Sukhdev, 8 P sş8, 64 
1929 P ao , Balı v Sardarı, 1939 A 613 

(a) Bhagvvan v Üyagar, gə C, VV N s38, 43 4? C L.) 189 938 PC 20, 

(6) Bhola v Karttek, 34 C, a?ə in C VVN 462, Aandhat v Navvab, 8 OL) 


285-621 CÇ $rı 
(cz) Venkataramanı v, Subranamıa, 1928 M ga 
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But it has becn held that avherc “ a Mitakshark, father 
had made an alıcnatıon vithout necessity and: vyithout the 
consent of sons then İlving, it vvəuld not only be  mvalıd 
agamnst them but also against any son born before they had 
ratıficd thc transaction, and no consent given by them after 
his birth vvould iender it binding: üpən him.” (4) İf the son, 
durmg vvhose: life-time: the: ünauthorised alienation: is: made, 
do not contest it vvithm the time alloved, it vill: be barred 
by limitation also against the: after-born sons (€) 

Father s pəver of) altenatıon  vvith iespect to immovable 
property appiy equally to transfers of: mövables, (77) 

Famıly property — Although the female members of a yornt 
family are entitled to certamn rights mn the family property, 
yet as thetr right iə imperfect and they hold a subordinate and 
dependent position, the male members alone have the right 
of managing and dealmg vith the property, VVhen, therefore, 
alıenation of any propetty  becomes necessary foı a pur- 
pose affecting the vvhole family, the male members are 
compctent to cffect the same, and they must all qor ın the 
transactron in order to be boünd by it Büt if some of them 
are münors, then those that arc adülts arc competent to make 
the neccəsary transfer But a transfer by all the: adalt 
members, vill: not make it binding on the family vvhen there 
Vas no neccesity (g ) İt is alrcady secn(/) that the manager 
also may alone make an: alıcnation vith: the express or 
implied: consent of the other adult members, such: consent 
bemg: implied in a case of urgent necessity” vvhen: it: vould 
be imposərble or extremely inconvenient to obtam express 
consent, 72) The assent to alıcnation given by some: mem- 


“—————— 


(4) Hazar Millv: Abını, i? C VV.N ə80, 283 1? C L) 38 181: əs, 
see Bunyyarı € Düya 13 VN 8rs, 8iz 1İC Gö, Lulshi o Babu, 33A 
0548 ALL 73 no C ot8 , “uf see Chuttan v Kallu, 33 A 283: 8 
A,L Şi iş 8 1 C ziş, Soundararayan v  Saravanu, 30 ML) 59. 34 

794 


Ic 
(6) Lacnmı s, Kishin, 38 A iz) 12ALl.əs:231 C gi 
(7) Binkey v Nattha, 1922 A ıgg 
(3) Salamat v Bhagıvut, 1930 A 379 
(2) See ? 3?g-38ı 


(6) Miler: o, Ranga, iz C 969 , Karam v Ram, 1936 L, 468, 
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bers of the famıly to the manager ıs onİy evidence of 
necessıty (7) But attestatıon of sale-deed does not conclu- 
sively establish existence of necessity (2) 

The Patna Hıgh Court has held that avhen one branch 
of a ypomnt famıly vvho alhıvays represented that branch, 
bor: ovved money fer thc purposes of the famıly, the presump- 
tion 19 that such members had authority to borrov (7?) İn 
another case, the same High Court, has held that any 
member can dcal vrith yorat family in timcə of disticss and 
family necessity (9:2) The same İligh Court has agamn 
held that a member other than the managıng member, may 
altenate family property for necessity and has propounded 
a too btoad proposition, zz, “in the case of every tran- 
sactıon relatıng to yornt family the presumption is that 
although the transactıon may be carricd on in the name 
of one or another member of the famıly, it is a family 
transactıon, and the member in xvvhose name the tiansaction 
15 Carried on represents the yomt family ” (7?) 

The managers of a yomt family trading or möney-lending 
busmness are the accredited agentə of the family, and autho- 
rised to pledge itə credit for all proper and neccssary purposes 
vvithin the scope of the ageney, (vi and to represent the 
family ın surts brought or mörtgages exccuted by them mn that 
capacıty The father of the family has the povver of alıenatıng 
the vhole property foi the payment of his debts vvhich the 
sons are held bound to pay (2) Büt he cannət İegally revive 
a tıme-bat red debt and bind. the family property to secure itə 
payment. (7) 


(7) Kiilka v Ganga, rə 0L7 ae6 88İC iə? 929O 435 
(Ə Sh Nith əv yag ınnıth, $2.A ağır gaoA 292 

(2) Inder v Bidyadbar, s Pat L) 744 6o1C 283 zi P ro? 
(vı) Dhanuk v Rambricb, r P rr igi P şs3 

(ə) Nam v Tanak, 1928 P ss? 


(o) Datilat ə Mehr, iş C ?o 4 TA 187, Sheo o Saheb, zo C 453, see pp, 
356, 387 anfc 

(2) Nanomı v Modhun, i3 C ör 131A 1), see Chandradeo v Mata, 3: A 176 
(FB) 6AL ) 333 11C 4yo, 

(2) Dalıp v Kundan, 3$ A 207, 20g 18 İC 726 it ALL) 244, İn this 


connectıon see Naro v Paraxauda, 4 B, 2—3. 19 Bom, L.R. 69, 
IC 23, see fo P 403. gauda, 41: B. 347, 3$2—3 , 19 Bo 9.39 
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Alienatıon of famıly property by manager.—5ee Sec, 6, 


Sub-Sec, il, 52/74. 
Legal necessıty for valıd altenation —Sze Sec, 6, Sub- 


Sec nl sz/2/a 

Alienatıon in excess of necessity —3ce Sec 6, Sub-Sec, 
iv sxö)a,  “Alicnation by managei in excess of neccəsity” and 
“Remedics of partics vyhen alıcnatıon set asıdc ” 

Effect of alıenatıon by manager vvithout authority.— 
See Sec 6, Sub-Sec it sz/2/:, 

Pre-emptıon right of Hindus.—5ce Ch, XVİ, Sec ə, 
Sub-Sec, tr, 


Sub Sec 1—ALIENATION OT UNDİVİDED İNTEREST 
Alienatıon of undivided co-parcenary mterest of a 


member.— The members of a fomt family gövcined” by the 
Mitaksharğ hold the pomt propcei ty as yomt tenants and not as 
tenants-ın-common as mn the Bengal Sehool The Mitakshar3 
theory of the tenurc of yomt property by members of a yont 
famıly, rs, that cach: colparcenct”s right extend. to the vhole 
vherca- the Dayabhaga doctrine 1s, that cach membaer”ə right 
evtends only to the share to vhich he vvonld bo entitled on 


, 


partıtion, and not to the vhole- From these: thcoretical: con- 
ceptions of the nature of yomt right, impərtant legal consequcn- 
cc. are deduced by the tivo school. Aecording: to the 
Mitak-hara, one member cannət alıcnate his ündivided interest 
yn the family propaity, tör he has no definite share in it, and 
yihen he die, his interest passcə by) sürvivorship, for: he has 
no specific defined share such as might be claimed by the heirs 
of his: separate property The Piivy Council has explamed 
that the on family property “cannot be the subyect of a gift, 
sale or mortgage by onc co-parcener evxcept vith the con-ent, 
expiess or mplicd, of all the other co-puceners,, Any deed of 
gu ft, sale or mortgage giranted by one co-parcener on his ovn 
account ol or ovci the yont family property is mvalid , the 
cətate 3: vvholly  unaffected by it, and it stands entirely 
frce of ıt.” 7?) 


—. 


(2 Sahir v Bhup, 39. A 437 441A 20 iş AL) 4? 2: CVVN 608 26 


CL)1 19Bom L/,4s8 3MLİ, 4 39 İC 280 //r a?öroved Chet 
Ram v, Ram, 44 A 308 491A 228 2: AL) 14 ??CVVN işo 37 
CİL 1.29 24 Bom LER 23 49ML,) 98 öz İÇ, s6g ıgəa PC əz, 
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So a member cannot create a charge on the point family 
property so as to survive him , (s) but he can, vith the con- 
sent of all the co-shares, mortgage or charge the share to 
vhich he vrould be entitled on a partition of the: şomt: family 
property. (2) But a father vho is a co-sharer vith a minor 
son cannot give such a consent for his minor son, (z) 

But the Düyabhiga controvert- these doctrines by setting 
up a different theory of: co-ovnership as: stated above, and 
maıntamns as incidents: of this theory, that a smgle co-sharer, 
18 competent to deal evith his ündivided share, and that such 
share docs not pass by survivorship, büt devolves on the hcirs 
succeeding to his separate property 

T/z member”s govərr of altenalıng nis: undücided interest, 
25 düferent in different Promixees — 

İn Sombay Madras, the Central Provınces and Berar— 
the strıct ante-alıienation ruüle of the Mitakshara has bcen 
departed from, and it has becn held that a co-parcener can for 
vafuaöle consuderation, sell, encümber, or othervvise allenate 
his interest ın undivided family property , (?) though it can be 
challenged that the transfer vas not for za/za2/e consuderatıon, 
(ze) But colourable conveyance, intended to preyudice the 
nterest of a member vithout any real obicet to transfer either 
for consıderatıon or for necessity, is not binding: on the family, 
(a) Hence specific performance of a contract to sell by a 
co-parcener of his share m the family property is maimtainable 


(5) Tvala ə Maharayah Protap, r Pat L./ 497 37 İC 184 
(2) Seth Lakshmı v Anandı, 43 CL7 si3, 520(PC) 


(4) Subbaramı v Ramamma, 43 M 824 


(7) Vasudev v Venkatesh, ro BH CR sag, Virasvamı v Ayyasvamı, £ M 
HC R 47r, Ranya v Ganapa, ış B 673, Shivaşı vo Vasant, 33 B 26? ro 
Bom L R 7?8, Pandu v Goma, 43 B a? 2: Bom LR 23 şo IC 
76s, Aiyyagarı v Aıyyagarı, 25 M ögo F B, Nanyundasivamı vg Kanagara)u, 
42 M ıs4 36ML) 242, Narayanıh v Kadıgar, ş IC 826 ?MLİ 116, 
Bhoyraıy v: Nathuram, az İC 498 rz NLK ör 74e /az apğludan 
Bom$ay, Madrasş and 1)e Central Pyovinces has Özen yecogpised öy the Privy 
Coxncil: Balgobind vi Narain, iş A 339, 35: 201A it, 125, Lakshman 
v Ramchandra, s B 48, 62 ?71A 18r, igş affirming 1 B:- sür, Sura) Bunsi 
v Sheo Persad, ş C 148, 166 4 CLR 2283, 234 Ö1A 88, ıci-z, Pandu v 
Goma, 43 B 472 solC ?ös or Bom LR ərş, Kissanlal v Nathu, 16 N 
L.. ı3t s61C 44, 7: 5erar, Ramkisan v Abdul, 24NL.R İ86 32 C 
V/VN ir49 48CLTİ szo 928 PC rös 


(ee) Muthusamy v Palanı, toz? M gşo 
(63 Krishna Reddi v Ganday iram, 32 CYVN 3P.C 
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but not for his interest in any specific property. (77) The 
Madras High Court, follovıng some decisions: of the Calcutta 
High Court (z)ın cases governed by the Dayabhüga school, 
has held, ın a case vrhere the co-parceners held the property 
as tenants-ın-common, that a surt for partıtion of a specifiç 
property of Pont family is: maintainable.(a) A purchaser can 
compel the co-parceners of his: vendor to make a partıtion 
ənfer se, (5) of the pomt family propertics and get the share 
in the specıfic property, if possible, but cannot get yomt 
possession (c) An alıenee cannot claım a partıal partıtıon of 
the İornt property agaınst the other members (77) But the 
çreditor can not ask for partıtıon in the samc süiüt in vyhich he 
vvants to enforce his: mortgage (e) VVhen, hovvever, an 
agrcement vvas cntered into by the managıng menber to sell 
the family property avhich: is: not binding on the other 
members no specific performance of the contract vrill 
be allovved even against the share of the managing 
memhber,( 7) 

In Bengal, Behar 86, Örrissa, the North VVestern Pro- 
vinces, Oudh and the Puniub —the antc-alıenatıon doctrıne 
of the Mitükshart is stictiy follovved so far as voluntary aliena- 
tion by a co-parcener, of his undivided interest, is: concerned. 
The questton vvas considered by a Full Bench of the Calcutta 


(0) Subba v Venkatramı, 18. M. 118z, tigr: 26 İC g8ş and Manyaya ve Shan 
mugn, 38 M 084 26 ML) s?6 22 IC sss dissenting from Nagah v 
Venkatarama, 3? M 387 26 MLİ s?ö iş MLT 186, Mahara)la of 
Bobbili ev: Venkataram"nyulu, 39 M 265 1(6MLT 18: 2? ML 1 4o9 
25 IC s85 

(e) Radhakanta vg Bipro, r CLİ / 40, Syed Hobibar v Ashıta, rə C VV N 640 
Uma s Benode, 34 C 1026 ” 


(a) Harktıstnı s Venkata Lakshmi, 34 M 402 SİC qor 260ML 323 


(9) Dhulabhaı v Lala, 46 B 28 3 Bom LR 777, 64 IC tış 19azB 137, 
Subba vg Krishnamıeharı, 45 M 449 42 MLİ 172 1922 M tiz, Mohan- 
N .. 18 IC 825 9 NLR 18, Nanhusao v Ğan”patı, 53 İC ə3r 

“g 


(c) Pandu z Goma, q3 B 472 2: Bom LR 23 solC 7ös 
(d) Padala v Madavarapa, ız IC 468 (M) 


(e) Lalchand v Balkrıshna, rs Bom L.R 944 (Note) zr İT C 689 


(/3 Nagiah v Venkaturama, az M. 487 ış İC 623, disagreemng from 
Kosurt v İvalury, 26 M 74 12M L 7 400 and Srinivasa 0 Ə uvarama, 32 
M 42o , Govında v Apathsahaya, 4? M. qo) 22 M L1 2:7 (gız) 
MUVN 827 milC qzi , Subbav Venkatarımı, 38 M. 1187 , see also 


Poraka v Vadlamudi, 33 M 369 20 ML 8 
15 Specific Reltef Act ” 55. 
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High Court in the case of Szz22z47£ v F/u//9ash ($) and it 
vvas held that a member of a omt Hindu family governed by 
the Mitaksharl lav, has no authorlty to mortgage his undivided 
share in a portion of iofnt family property, İn order to raise 
money on his ovn account and not for the benefit of the family, 
İn the case of 3eZgoöüzd v. Nurais, the Privy Council has 
lald dovn that under the Mitaksharb, as administered by the 
High Courts of the North-VVestern Provinces and Bengal, an 
undivided share in ancestral estate, held by a member of a 
Point famıly co-parcenary, cannot be mortgaged by him on his 
ovrn account vvithout the consent of his: co-parceners (2) This 
has been adopted by the Patna High Court (z) So also in a 
case from ÖOudh, the yudicial: Committee has held thata 
nephevv vvas entitled to recover fiom a, purehaser: from his 
uncle the İatter”. undivided share after his death, vyhich had 
been sold vvithout: the: former”. consent (2) The same viev 
is held ın the Punyab ( 2) Hence, the specific: performance 
of a contract for lease by some members of an undivided 
Mıtakshara yomnt family cannot be enforced (7) 

VVhen an alienatıon of a co-parcenery property İs set aside 
on the ground that ıt vvas not for legal meceəsity nor for 
payment of antıcedent debt of the vendor, his son is entitled 
to a decree vvithout any conditton beg imposed upon him for 
thc repayment of the consideration money to the vendee (/1) 

An alıcenatıon of undivided share of a. co-percenci in a 
Mitakshari, yomt family mn) these paste of the country is 


() ız VV8 FBI, see Shetk: Abdul v ladunandan, I8 CLİ 344 ) lanakı 
v lamını, 22 İC örz(C) 


(2) 15 A 339 201A 16, see Sahu v, Bhup, 39 A 442 21 CVVN 628, 
202 20CL) r.441A 26 33 MLyi4 mBopy LR 408 a9İC 
280 , Togv  Ganga 2: CVVN öz PC 42 1C ?7ər, Kal: Sankar v 
Navab, 3: A sö? , Tülshi v, Babı 33 A 6s4 rolC go8 8 AL) 743, 
Muktabal v Haran, 6 IC 8ir 7 ALT 783, Budh v Kaval, ig PC 
430 (A) 

(9 yvala v, Maharaya Protap, ( Pat Lİ 49? az LC 184, Amar v Har, 

at L.7 6oş, 618, Sukuru x Sri, 4 Pat, L1 354 sr 1:C 896 

(2) Madhu v Mehrban, (8 C is? iz HA ga, ses Srikrishna ve Lakhpat, 
301C 287 4 OL) 73:47: Dükhi s Saryu, 1928 O 13 

(2) duş Ram, rr 10 443 tiz PVVR igfi,, see Daya Nam v Harcharan, 


SL öz 
(/) Tadu v Abdul, ır 1C 892 (C ) 
(0) Daya Ram v HİHlarcharan, 8 L 628 


H.L —s3 


P C held, 
İnNVP £ 
Bengal 
member 
cannot, 


folloved by, 
Pana, 


Ondh, 


Panyab 


VVhen set 
asıde, money 
not return- 
able, 


Void, 


Voidable, 


Balable under 
decree 


and ın 
distrepsə 


Transferee 
from another 
member car- 
not question 
transfer, 


Undivided 
share salable 


hy decree, 


418 İNVOLUNTARY SALE IN EXECUTİON İC, V, S, 7, ss, 1 


void, (9/4) except those vrrthin the fürisdiction of the Allahabad 
High Court vhere it is vordable (vz2): But an “agreement by 
members of an undivided family to hold the yomt  property 
indivıdually ın definite shares, or the attachment of a member”s 
undivided share in exccution of a decree at the instance of his 
ereditor, vyill be regarded as: süfficient to support the alienatıon 
of a membev s interest in the estate or a sale under the execu- 
tion”, (ə) Although a private: altenation of a co-percener”s 
interest is not legal, yet a creditor in evecution of a. simple 
money decrce can sell his interest (::1) Büt the purchaser 1s 
not entitled to yomt: possession but to süc for partıtion, (o) A 
coparcener can alıcnate his undivided” interest in the: yomt 
family propetty during. a “scason of distress,” (2) 

VVhen yomnt family property s transferred by one member 
to another member, the İetter cannot maintamn a suit for 
declaratıon that the: property: is not Htable to attachment and 
sale against the holder of a decree against his transferrer. (4) 


Involuntary sale in execution before death.—Upon 
the same prınciple of equrtty, is founded the doctrine: settled 
by yudicial  decisions that the undivided co-pai cenciy interest 
of a member in the yoint propcity may be seized and sold in 
executıon of a deg:ce against him for his: personal debts , (7) 
but the interest ın the undivided ancestral möney-lending 
busıness cannot be attached m execution of a decree against 
him personally. (6) A Hındu is bound, not only legaliy and 


(m) Laehhman z Sarnam, 39 A soo, şo4 44 1A 160 IS AL) s84 21 
CV/N 9ggo 33 ML) 39 ig Bom LR 6460 40 İC 284 25CL/ 
g?, to: , Barın o Rup 1 İC 6s4 (A ) büt see Debi Prasad 6 Sheo, 
gr İC s8r (O), Sahuv Bhup, supra, this: 3pproved: in Chit Ram v 
Ram, 44 A 328 49 TA 228 zr AL) riq ə? CVVN rşo, 153 372 
CLİ) 24 Bom LR rəs 43MLR 08 (üz IC, 5609 1922 PC, 247 
Shambhu o, Nand, s8 LC, 933 23 OLC, 284, 

(41) Madan z Chiddu, 3 A ər , Madinz Giöyendrapal, sr A, s75,, Vagesar 
v Deo Dat, aş A 654 

(ə) Madhov Mehrban, 17 1A 194 

(ə1) Madan və Chiddu, supra 

(o) Medni v, Nand, 2 Pat 485 

(2) Thakurn v Nanda, ss İC 3? 2UPLR zo (A) See Thakurl v 
v Nanda, 621C s46 43A s60 

(2) Ram z? Mathura, ıg AL ) 299 6o1C 895 

(r) Deendayal v lugdeep, 3C 198 4LA 247, Rai Balkishen v, Rat Sita, 
q A 73, Ballur ə Lakshmana, 4 M, ao2 

(s) Umraosıngh v Suganchand, ONLR x? a3lC iş 


18 C 157 
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morally but also religiousiy, to pay off the debts contracted 
by him , he is also m) a position to pay avhen he has an 
interest in yomt famıly property, provided that interest be 
severed by partıtıon from that of his co-parceners,—but not 
othervvise , the severance agaın depends entirely on his vill, 
for partıtıon may take place by the desire of a single co- 
sharer , the debtor therefotre, ought to have come to a partı- 
tion, and applted hı: share to the payment of his debts , he 
cannot ın equrty and good conscicnce, be permitted to defraud 
his ereditors or to escape his Hability under a: contract: (2) by 
choosing to continue yont, and to enpoy the same " his: un- 
divided co-parcenery interest, therefore is alloved to be: seized 
and sold ın execution of: a möney-decree against him, and the 
purchaser is entitled to get his share on: partition, Büt: this 
can bc done only durmg the debtor”s hfetrme, and the: mterest 
must be attached before his death, othervvise the rıght by 
survivorship vvould opetate and defeat the c. editor”. equity, (4) 
An attachment beforc şudgment vill not opciate to defcat the 
rıght by sürvivorship: if the: debtor dies: after decree but 
before the applıcatıon for executton is made (o) but it has 
been held ın Madras that if the debtor dies: after decree “but 
before sale, it vvill: defeat the accıual of: title by: survivor- 
ship, (ze) Buta compülsory and involuntary sale in execution 
of a deccased member5 share attached before his death is 
taken to opcerate as a partıtion, mn so far as regards the 
division of) interest, and the purchaser is entitled to evhat the 
debtor svould get if a, partıtton vere: 22e/: made ş though 
partıtiofi, in so far as it mcans diviston of posstəsion, may, be 
effected by a suit subsequcntiy brought for the same, (r) 
VVhere iont family property has becn taken possession of: by 
the purchaser ın evccution of a collusive deciec against some 


(0) Sadasıiva v Hayee, 44 ML) 393 37 CL ) sö9, 899 72 LC 48: 1922 
PC 397 

(ə) Sura)bunsi v Sheo Persad, s C 148,01A 88, Madhu ə Mehrban, i8C 
187 171A 1g4, lagrıtdas vi Bhagisao, 28 İC 302 r NLE 45, 
laganath v Shamə, i8 İC. 8ig (C) 

(ə) Subrao z Mahadevi, 28B: roş Ts Bom LR. 818 2:1C 220 

(0) Muthusamı ə Chunammal, 24 İC 320 26ML şız, Thadı v Moola, 
24 YC 607 16MLT ıə3,(ıgr4) MVVN 733 

(Ə Hardı Narain v Ruder, o C 6z6 11:14A 26, 
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co-parceners, the otlier co-paı cencis cannot recover the: vyholc 
property but theır share ın the property (7) 

VVhen the share of one brother s solid in execution, 
another brother can apply under Örder XXI, rüle 89 of the 
Civil: Procedure Code, to set asıde the sale on depositing the 
amount payable unğer the rule, as he is a person interested in 
the property sold (z) 

Rights of purchaser of undivided share —İt ıs already 
saıd that the intercət of a member s lable to variation 
accordıng as existiıg co-paicenerə dic or nevv: co-parcengrs 
are born, until it is adşüsted by partition , but a Full Bench (4) 
of the Madras Hıgh Court, disagicemg” vvith a previous: Full 
Bench decisuon, has laid dov, that “ the alıcnee is entitled 
to the iriterest alıcnated, and that such: interest vvould netther 
be diminished by an increase, nor incrcased by diminution in 
the number of co-sharers” The Bombay (2) High Court 
has follo ved the principle laid döv by the above Full Bench, 
ard has to some extent held a different vievv, than that 
evp"eseed m a pievious case of the samc High Court, (c) 
İn case of a sale of the complete undivided” share of a con. 
parcencr, a dıvision in status takes place and the alıenor 
ccases to be a member of a yoömt family (4) The Madras 
High Cout seems to bc not unanımouqs on this point (e) A 
purchases ıs not entitled to mesne: profit from the date of his 
purchase from other co-paıceners (7) 

VVhen both the brothers mortgaged a specific item of their 
yoint property and sabscquently one of them sold his: mteresit 
ın that item to thc mortgagec and the other brother sold his 
interest to the plaıntıfi, the plamtıff. cannot: clam to redeem 


(0) Nadh imuni v Appu, 481C 709 (M) 

(s) Rmnchandra hi Srinivasam, st M. 244 

(a) Chimnu vg Ealimuthi, 35 M. 42 FB: 2: MLİ 245 oİlC so 
fa) Narov Patagauda, 41: B: süz, 333-619 Böm LİR. €9 39 İC əş 
(0 Gürüliagapa g Nandapa, 3: B:7og, 8Soş 


(4) Soundataranyan v Saravana, 30 ML 02, s9? 34 1C 794 , Soundara- 
ran)an g Arunachalım, 39 M iş, iza FB 29 ML 810, Srınıvasa v, 
Krishntsamy, rş 1: C 354 1 ML 1 :3iz 

(e) Bobbılı, Maharaya of: Venkataram inyulu, ag M. z6ş, 3328 a? MLİİ, 
as İC: s8s, Ganesh v Tulya, 36 ML) 470 24 İC (00, 19 


(7) 39 M əös, 
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the vrhole p:operty and compel the mortgagec to sue for 
partıtıon, but can redeem onİy the interest purchased by 
him, (2) So also vrhen the mortgagor s interest vested in 
three brothers, members of an undivided family and) after- 
vrards tyvo of them agıeed to sell the entire property to the 
mortgagec ın possession, the third brother: cannot clam to 
redeem the entıre mortgage büt his one third share, (2) 

The purchaser, vyho is a stranger to the family, at an 
executton sale of undivided co-parcenary interest in a dvelling 
house of a member of yomnt family, is entitled to: delivery 
Of possesston by partition in exccution proceeding or to have 
his remedy by a separate suit for partıtıon, büt he is not 
entitled to 7ornt possession , (2) nor is he entitled to separate 
possesston vvithout: partıtıon (7) The same vicvv has been 
held by the Calcutta Hıgh Court. in a recent case göverned 
by the Bengal Sehool of Himdu lav, /2) 

İn allottımg the shares in. a partition gür the Court should, 
as far as possible, allot the ahienated land. to the share of the 
alıenor so that the alıenee may remaın in possession of: the 
same, (/?) But ıt vvould be unfair to allot the vvhole of the 
immovable property to the vendor s share and the ontstandıngə 
of the estate to the other member notvithstandıng: that the 
values of the shares arc thus equalized, (25 

İn a surt for partıtıon of a dvvelling: house of an ündivided 
family at the ınstance of the transferce, any member or 
members of the famıly may exercıse his or their right to buy 
that share under the provision of Sectron 4 of the Partition 
Act, (z/) 


6 Ginpathi v Beeru, 1gö? M. 1039 
(A) Ramappa v Yellappa, sz B 3o7 


(u) Sec 44, Transfer of property Act (Acer İV of 1$$z , Balılı v Ganesh, ə B 
499 , Kota v Khetra, ar MT) 27 a? 1C 168, Medni v Nand, z Pit 383, 
Pandu ev Goma, 43 B 47 2 Hom LR 2iş qolC Zöş,ş see Madati v 
Chıddu, s3 A zr , Kamtaprasad v Madhorao, gög N $o 25NİL R 28 


(U) Mamulı r Dalpat, ıg28 N 37 

(8) Gırıya v Mohim, zo C VV N özş , but see Rayanı v Ram, ro C 244 

(Ö Veerasamı z Sivagurunatha, 2: L VV,ırn 831C 234 1925: M, 793), Narayın 
v Dhuüdabar21NLR 398 igəsN əş" 93 1C 603, 

(0n) Varadarayulu v, Velayuda, 22 L V/ go , gö LÇi. 743 192ş M, 1160, 

(8) Act IV of i893 
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Position of vendor co-parcener —İlt should, hovvever, 
be observed that the co-parcener docs not become divested of 
his status as a member of the yomt family, by the mere sale 
of his undivided co-parcenary interest for value , nor can the 
purchaser havc the status of a member of the famıly, so as 
to become benefited by survivorship on the death of a member 
vuithout: leaving: male issue.  Hence it appears that although 
the vendee may be a loser by birth of a member before 
partıtıon is carred out by him, still the  vendor is to be 
benefited by the death ofa co-parcenet, (o) But these questions 
that arıse by rcason of the departure from the Mitakshara 
lavv and introduction of: innovatıons destructive of the: yornt 
famıly system, are beset vvith considerable difficulty (2) İn 
Bombay aud Madras it has nov been held that the interest 
of the altence is not liable to such variation (9) 

Sub-Sec 111—GİFT 

Affectionate gift ”— The father of a qomt family 1 
competcent to make a gift of small: portion of the  property 
out of affcction ın favour of a male or femalc member of the 
family, (5) and this has been held allovable in favour of 
daughter but not of vridovr or mother , (2) and not m: favour 
Of one vvho is not a near relation (zz) But he cannot alıcnate 
any considerable portion by yay of affectionate: gift to the 
members of the family, (4) even vvithin the: limits: of) his 
share, (ve) A gift: cf the vvhole ancestral estate by a sonless 


proprıetor to his married daughter for past and future services 


(o) Guürüling apa vz Nondapa, 2: B 797 

(2) Alyyagırl v Alyyagırı, 25 M, 6go FB), Bithal v Nand, 23 A 1o3 

(q) Chinnu vg Kilimuthu, 3 M6ü4? FB 2:Mİ1 y 245 gl C ş92, Naro 
ə Paragauda, 41 B 347, 353-5 19 Bom LOR 69 391 C 23 

(”) See, post Sec, rz, (2) and for general discussion on gifts, see, Ch XVI, 
Sec 4 

(s) Bachoo ə Mankorebui, 3: B 473 34 1A io? ir CVVN 769 6CL) 
ı07 MİT 343 9 Bom LE. (40 on appeal from 29 B şr 6 Bom 
İK 268, Hanmantıpı ə? İivub u, 24 B şa 2 Bom LL. a78 , Vettot 
v 1ooch, 22 Mİ ) şər T3C aşq, Sundararamiıyyı v Sittamma, 3$ M 
628 z::ML) (95 1o1 C, s 

(6) Subba v Ademmi, 47 ML) ) 465 , 83 LC ?2 1925 M Co, 

(a) Uma v Mahabır, 1929 A 8:4 


(v) Kamakshi g Chakrapany, 30 M 42” 17 Mİ ) 4os, Pıitra v Sirnivasa, 


ao M ti33 32 ML) 304 40 IC, 118, see in re Subba 3o1C. 781.3 
LV 7s4(M) 


(x) Subba v Ademma, see above 
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is not supported by custom ın Navvan Shahr vithin  Tullundur 
in the Punğab (z) 

Gift İn favour of volunteer.—Although on grounds of 
equtty, the strıct ante-alienatıon doctrine of the Mitakshara 
has been departed from ın Bombay and Madras, ın favour 
Of purchasers for value, vrhom equity regards vvith: consi- 
derable affection, yet equrty does not thus act in favour 
of volunteers, Accordingiy, it has: been held that a Hindu 
cannot make a valıd gift of his interest in ündivided” property, 
(7) such giüft is: votd and cannot prevent sürvivors from 
takınx the share (z) A guüft of famıly ptoperty to a co- 
parcener by the members of a ?oınt famıly for the performance 
of the Sraddha of a deceased sonless member of the famıly 
15: valıd, (a) so also a gift by the manager of the family 
property to a dtety on the occasıon of the performance of 
religious obsequres 15 binding” on the family (2) 

Similarly, a gift to a near relation of. a reasonable portion 
yvho has some sort of moral claim, is binding on the members,, 
but the quantum of the gıft varies: according to the nature 
of relatıonship (e) The manager of a pont family cannot 
make a gift of a part of thc immovable prope:ty of the family 
to a person vvho ıs not a near relatıon nor vhen the gift: vvas 
not for pıous purpose or spırıtual bencfit, even though he 
vras under deep debt of obligation to the donce, (4)) A, gift 
of one eıghth share of the vvhole property by the father to a 
Brahmın xvho is: richer than the former, is not a reasonable 
portton for a charitable purpose and is not binding on the 
family (c) 


(x) Dhama v Namı, o L (676, 078 

(0) Sea Krishno Reddi ə Gandavaram, 323 CVVN 3 PC. 

(s) Babu v Tımm,, z? M 3s7 (F B) , Ponnusamı v Thatha, 9 M og, 
Virayya v Hanumanta 4 M. 4s9, Lakshmin və Ramchandra, s B, as, 
61 71 A i8r: affirming 1: B: gör , Visalaksh 9 Mahalınga, 8 MLT 
aoo 71C 820, Chinnaya z Collector S MLT z2ço 81C ət , Alyavter 
o Subramanıa, 32 MLİ 430 

(a) Bagırathı v Bagırathı, so İC 39? 25 MLT 458 (1919) MVVN 


360, 

(9) Ramİmga v Sıvachidambara 49 LC, 742. 6 ML 575 25 MLT aş, 
9 224 

(c) Mukundrao ə VVamanrao, 1gö? N oz. 

(a) Uma Shankar v Mahabır, rgəg A 84 

(e) Sohan v Peare, ıoaş A 86s 
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A gift, made by the father, on his: ovn  behalf and on 


Votdable, 
behalf of his minor son, is voldable at the instance of the 
minor son and not 45 /9£feo void, (7) 
Sub See iv—VTLL”” 
Ündivlded Devise of undivıded interest —A testamentary gift also, 


əəə of the undivided interest: stands: on the same footing as a gift 
inter vivos, For, as regards testamentary povver, it is novv 
settled lav that no Hındu governed by the Mitiksharğ, can 
make a testamentaıy dısposition of his ündivided interest in 
the yomt famıly property, vvhich: interest passes, on the 
moment of his death, by survivorship, to the surviving: male 
members so that there ıs nothing left on vihich his VVill can 
operate (7) 
The father of a ont famıly can, vith the consent of his 
adult sons and vvith: the consent of relations vyho are 
mterested in a minor son, bequcath a reasonable portion of 
ancestral property to his daughter, (/2) but not his: entire 
share. (ə) He can, ın any case, bequeath his self-acqurred 
property. (7) But a VVill made by the father bequeathıng 
certaın family property to his vvidovy: for her: mainteance, is 
inoperatıve as against the son (2) So also a bequest 
by the adoptive father, even vvith the consent of the adopted 
son, is invalıd (7) The father cannot exclude the son 
oy a VVill to defcat his right of: survivorship, (22) Büt 
there is an oöze/” of the Madras High Court in 
vrhich it is: held that a statement ın the VVill to the effect 
“1 avant to get myself divided and vant to execute the VVill 
P, C Viev, may be efiectıve, (4) The lav on the  subyect has been 
explamed by the Privy Council in the: case of Za/2zan 
Dada Naiök v. Xam Cüandia Dada Naiğ, thus.— 


(2 Sheo Ghisam vg Badri, rç İC ş6o r AL 798 

("”) For general discussion, see Ch: XVI Sec 4 spectally Sub-Sec, ni 

(ə) See Dervachıla e Venkstacharrar, 49 ML) 317 1925 M 46 88 IC gö 
(22 Patra v Srinivasa, sez ağove 

(2) Bhikhabhar v Purshottam, şo B s58 igə6 B: 328 

(7) Yavvav Ranga, gög M 78ş 

(2) Subbaramı 6 Rammamma, 43 M 824 $ gl.C, 68r 

(2) Shivram z Ramkrishna, r9?o B:s9 

(mn) Tara Singh v Ram, igə8 L 499 

() Lakshmamma v Sieeramalu, 1927 M 1066. 
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€ lk has besn İngeniousiy argued that partial eftec, UŞ in he given i 
Vae NVN, yy ireəling it asa dispositson of the one-third undivided sha ın 
the property to iyhich the father ras entitled in his hfetime The argument 
is founded upon the comparatively modern decisions of tha Caurts of Madras 
and Bombay, vihieh have been recognised by this: Committee as est iblishing, 
that one of several eorparceners İns, to some extent, a povrer of disposing of 
his undivided share vyithaut the consent of his eo-shares 

“ Those cases have establıshed that such a share may be seized and sold 
İn executton for the separate debt of the sharer, at least ın the hifctime of the 
İudgement-debtor, and that: at may be also made the subyect of an altenation 
by a deod executed for valuablo  consideration The: Madras High Court 
has gone further, and yuled that an ahenation by a gift or other voluntary 
conveyance, zyZer vavos, ül: alsa be valid agınst the non assenttent co 
parceners And assumİng” this: İaitter: proposition to be liy, the lesmed 
Counsel for the apellant has ınsisted, that it: follovs as. a necess”ry consev 
quence, that such a share may be disposed of by VVilİ, bev tüse the authorittes 
vihiçh: engrafted the testamentary pover upon the Hindu lav, have treated 
a devise as a gift to take effect on the testator”s death, sone of them affirm- 
İng the broad proposition that vhat a man can give by act ?)fer v990ş he 
may gıve by VVili, 

“ To this argüment there are tvvo ansvvers, Therr Lordships have to appiy 
to this: case the İlavy as it is received at Bombay The deçisions of the High 
Court of Bombay have ruled thatia cosparcener  cannot, vvithout the consent 
of his co-shares, etther give or devise his share , that the: alenatıon of it müst 
be for value , and if this be lav the vhole argument in favour of testamentary 
pöveer over the undivided share fails 

“ Again, the High Court of Madras, though admıttıng that a co-parcener 
can effectually ahenate his share by güft, his rüled that he cannot dispose of 
it by VVill His reasons for making: this distinetion: betiyeen a gift anda 
devise are, that the co parcener"s pover of altenatıon is founded upon his 
right to a: partition , that right: dies vrith him , and that the title of his con 
sharers by survivorship  vesting in them” at the moment of his death, their 
remaıns nothing upon vihich the VVill can operate (2) This principle vas 
invoked ın the case of Süzra/bazssz  Aoer, and vas fully recognised by thetr 
Lordships although they decided the particular case, yhich yas one of an 
executron agaınst a mörtgaged share, on the ground that the proceedings 
had been gone so far ın the life time of the mortgagor, as to give, nötvrth- 
standıng his death a göod, title against his: colsharers tö the execution pur" 
chasers, İt follovs from vhat has been said, that the vveight of positive 
authority at Madras, as vrell as at Bombay, is against the propositton of the 
learned Counsel for the appellant 

“ Therr Lordships are not disposed to extend the doctrine of the alrenabi- 
hty by a co-parcener of his uündivided share, vüthout the: consent of his 
co-sharers beyond the decided cases İn the case of Syz?ayösnsı Ave), , above 


(2) Thıs is quoted in Lakhmi o, Anandı, 43 CL1 5:3 48A a3PC 
H, L —54 
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referred to, they observed “—" There can be İittle doubt that all such 
alıenatıons, yrhether voluntary or compülsory) are inconsistent vrith the striet 
theory of a yormnt and undivided family (gövemed by the Mitakshara lav), 
and the lay, as establıshed in Madras and Bombay, has been one of gradual 
grovth, founded upon the equrty vrhich a purohaser for value has to be alloved 
to stand ın his vendor”s shoes, and to vork out his rights by means of a 
partıtıon" The question, therefore, is nöt so müch, vhether an admitted 
principle of: Hindu lav shall be carmed oüt to its apparently lorgical conse 
quencos, as vhat are the İlmits of an exceptional  doctrine established by 
modern şurisprudence ?” (7) 


The head of the yomt famıly has not even the right to 
makc a partıtıon by VVill of yont property among: the various 
members of the famıly except vith their consenf, (7) 

A testamcntary bequcst is not vold dö zəzzfzo but only 
vordabic. (s) 

The Privy Council, folloving its carlıier decision (5) 
has lad dövn that a VVill, vhich did not operate as a VVill 
at all, vvas good evidence of a family: arrangement contem- 
poraneousily made and acted upon by all the parttes, (z) 

Sub-Sec v—SETTİNG ASIDE ALIBNATİON 

VVho can challange.—An invalid alıenation of co- 
parcenary property can be challenged by the son (7) inclnding 
adopted son (4) or any co-parcener (a) vvho is entitled to. a 
share on partıtion, But the contest can be made by a person 
vho vvas born, begotten or adopted before the alienatıon vras 
completed or before a valıd ratification of the alıenation by 
all the co-parceners vas made (z) A purchaser at a subse- 
quent valıd sale, can also contest prevtous mvalıd altenation., 
(s) So also a süccessor-at-lavv of one undivided member can 


(4) 5B 49 71A,IĞBI , see afso Faxzuddin v Tincovri, 22 C $65, $71 


(r) Briyra) r Sheodan, 35. A 337, 346 4o 1A ör i? CVVN 949 18 CLİ 
s? 1 Böm LR 6s2 ig IC 826, Harkesh v Hardevi, 49 A 763 


19:27 A 454 
(5) Kishan v Narinyan, ro L 382 ig28 L gö67 
(2) Bryra) v Sheodan, see above 


(a) Lakhmı ve Anandı, 43 CLT siş, zo 48A 33 s31A röş, Sadasıvam 
v Shanmugam, gəz M r20 


(v) Seep qıl above 
(20) See ante pp 273, 279 
(x) See p 41 above 
(9?) See p, 411 above 


(z) Muhammad v Mithu, 33 “.783 F B , Mad G LA, 
1929 A) 242, Brıybashı v Gopal, 2AYV N. zoo, " Guendra, $ sı 
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challenge an invalıd alıenation made by another deccased 
member. (a) An attachıng creditor of the father cannot 
challenge the valıdıty of a giüft by the father of a yomt family 
to his viife although the other members can (2) 

Extent to vvhich alienation set asıde.—in Bombay, 
Madras and the Central Provinces a co-parcener can set 
aside an ınvalıd alienatıon of the co-parcenary property except 
the share of the alıenor, (cz) But in Bengal including: Behar, 
the United Province: and the Punyab, the co-parcener is 
entitled to set asıde the vyhole alıcnatıon, (4) İn cases vyheic 
altenation of undivided” share is allovved (€) and vvhcie the 
altenatıon is partiy valıd, it is equrtable to distribute the 
vrhole of the consideration for the sale, over thc vvhole of 
the property sold ın proportton to the valuc of the shares of 
the co-parceners and the alıenor (7) Sımılarly vvhere legal 
necessıty has been proved fot a part of the consideration and 
v”here property composed of several sepatate plots of land 
out of v”hich some one or more could be sold to cover the 
amount needed, the sale can be maıntarmed and vith respect 
to some and set asıde vvith respect to others () A sale cannot 
be converted ınto a mortgagce vvhere the existence of necessity 
and thc sale at the market price have been proved and vvhen 


(a) Saryu v Mangal, 47 A 490 33 A Li) ?s4 821C 294 1025 A 390. 

(5) Sarasvatı v Mahabır, (928 A 4276 

(0) Ramappa r Yellappa, şa B 3o7 1928 B iso, Naro v Paragauda, qr B 
347 19 Bom LR 6g 3916 23, Marappa v Rangasamı, 23 m 89, Siva- 
nath v, Tulshi, z3 AL ) 865 891 C 4680 1gəş A S8ör , eee p 41Ş-10 

(4) Madho v Mehrban, ı8C 1? iz? 1A 194, Honooman v Bhagbut, 15 
VRFB 6 8BLR Hşx38, Amarz Har, s Pat L 60 581C ?ə, 
Ram Bilas v Ramyad, ş Pat L ) 622 81C 3o3, Marhura vo Raykumar 9 
Pat L) s260F B) Ashrafunıssa v Sahdeo, ıg29 A 479, Lachhman ov 
Sarnam 39 A so0 44 EF A 16ş 1 CVVN ggo qolC 284, Sahu Nam v 
Bhup, 39 A 437 441A 1ə6 2: CVVN (98 is AL) 437 99 IC 
280 33ML ) r4, Ram Sahat v Prabhu 42 :A öss , lat Narain v Mahabir 
2 Luc, 226 gs C 8ş7 1922 Luc, 470 Churanyu vz: İkartar, 1925 L. 120, 
Daya Ram o, Harcharan 8 L 628 oz İC 78: 19281 nit 

(e) See “Altenatıon of undivided interest in Bömbay, Madras and C P 
and Berar 22 415 416 

(73 Vadivelam v Natesam, a? M ass, az 161C 835 23 ML )) 26, but 
see Marappa v Rangasamı, 23 M) 89, Suraymal v Bapurao, 1929 N, 
3n 

(23 Ram Karan v Shiva, ig) A 9$ 
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there vvas no suggestion that the money could haye been 
raısed by mortgage, (7) 

VV hen the alıenatıon is set aside, the transferee for valu- 
able consıderation is: entitled in equtty to: compensation 
vihen the famıly has been benefitted by the alıenatıon, (£ ) 
or vyhen such transferec has made improvements of the 
property, (7 ) to the knovledge of and vvithout: protest (2) 
from the pərsons challenging the alıcnatıon, or: vvithout thetr 
knovledge bəlteving. itin good) faith, to bela valid transfer, 
(/) But the Allahabad Hıgh Court has doubted vvhether 
a ttansferee vho did not make: propet enqury he vvas bound 
to do, can clam the  p.otection: afforded by Section şi of the 
Transfer of Property Act (/) But an innocent transferee 
for valuc from the manag ng member vithout the knovvledge 
of the imnvalıdity of: the: transfer is: lable for mesne-profits 
from the time of the repudiatıon of the contract (42) VVhen an 
ancestral pzopeety xvas mortgaged as self-acqurred property 
by the father, it is to be decmed that not only his self-acquired 
p operty vvas mortgaged but that he mortgaged it as manager 
of Port family applyıng the principle: that the Court should 
İncline to the vıevv that a transferer alıenated the property 
most favourly to a 2o)s /7e/z purchaser (o), 

İt is held in Madras that in a case of sale by the 
father, a member of a yont: family consisting: of: himself, 
hıs father and his sen, (he follovving: three: possible: cases 
arıse iyhen the: son süs to set aside the sale on the ground 
that a valuable property vvas sold for madequate consi- 
deration to mcet a small family necessity . (2) 


(hk) İhar v Bhikoo, rgög L So 
(r) Madho Parshad v Mehrban, 18 C 187, 163-417 1A oq, 980, 
Mohabeer v Ramyad, zo VV R rg rə BL go, Honooman v Bhagbut, 
IŞVRFB 6 SBLER ş3s8, Surab v Shev, tr BLR. App 29 
(72 Lachni Prasad v Lachmi, 928 A si 
(8) Dittayı v Kalba, a: 740 
(1) a ə a mə (Aet İV of 882) Sec sr , Abhoy Churn v Attarmanı, 
5 Prasad v Taachmı, 928 A 4r, a3 (Transferee a party to false 
ecitaq 
(n) Bhirgu v Narsingh, a9 A ör T4AT I rı6ı 3 IC 
2. B 475 
(o) Seetharamamurthi 2 Rang iyya, igə8 Ma 
(96) MN sr: 36 ne, gə 9 93, Andımula v Alemselu, 
(2) Venk tipathı ve Pappra, iM. $24, 33 928 M, 788 
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“1, VVhere the vvhole of the consideratıon, even after 
bemg allotted to the alıcnoı”ə share only, is: grossiv 
nadeqdate, the vvhole transaction may: havc to be set asıdc 
makıng the consideration proved a charge on the family 
property. That vvould be a casc resembling Z$o//a/6 Aunga- 
natham Chetiy v, Puficsate QXamasavamı C hetty, (7) 

“2. VVhere the avhole conside:atıon is not grossly  inade- 
quate and can be regarded the price of the alıicnors share 
but is less than the valuc of such sharc, the transaction 
may be up-held as the sale of the alıcnor”s share only and 
the other members vvho qucstion the transaction are: cntitled 
to rocover their sharc of the property avithout bemgi sublected 
to any other equity, The casc veould then re-emble 74: 425a 
Gounden v, Rangastcanmı Goundan (r) lü süch a case if 
the membcı - arc divided and the: altenor  İcavcs other heirə 
fhan the members vvho qucstion the tiansaction, he or his 
heırs may have a right to contribution, 

“3, VVhere the consideration proved  excecd-. the value 
of the alıenors share, the transaction may be up-held as a 
salc of the alıenor"s sharc onİy and for the excess a charge 
may be given over the sharces of the other members,” 

Equity ın favour of alınee of undivided share —VVhen 
ati alienatıon made by a member of his undivided share, is set 
aside at the mnstance of another member, the Court may 
order that the property should be thenceforth possessed 
in defined shares, and that the sharc of the transferrer “hould 
be subiect to a İten for the return of the purchase money /s) 
For, equrty looks on that as done, ivhich ought to have becn 
done and as a coparcener may make his share available for 
payment of hıs yüst daes by coming to partıtion  avith: his 
co-əharers, and as he ought to do it and fulfil his: obligation, 
the Court of equrty declares it done (2) Büt such a, course 


vvould be precluded in Bengal by the death of the transferrer 


(9) a? M 62 
(7) 23M 89 


(52 See Mahanth Ram 0 Barhamdeo, i3 CVVN ss: 2 İC 86, the 
partıes came to Court agaın , Mnhanth ə Nathuni, 1 CVVN 748 


(6 Mahabeer v Namyad, 40 VV K igi i2 BLUE qo 
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and by the acecrual of the rıght by survivorship: before a )udi- 
cal partition could be enforced in that vray. (24) 

Remedtes of creditors and members vvhen alenation 
set-aside.— See See, 6 S6-sec, iv,“ Remedhies of böarties üvhen 
alıenadıon set asıde, bö. 396-397.” 


See 8 —DEBTS 


Sub-Sec. 1—DEBTS CONTRACTED BY MANAGER 

Famıly Debt —VVhen a debt is contracted for a famıly 
purpose by any member of the famıly, it is payable by the 
family or all the members İt is scen that the manager of a 
İomnt family (7) or of its tradıng or: money-lending: business, 
(70) is competent to charge or altenate the famıly property for 
a legal necessity or for benefit of the family (2 fallıng 
vithin the scope of his authority 

Legal necessıty — Sec Sec 6, Sub-Seec tut 52224 . 

Creditors and Debtors :— See, Sec 6, Sub-Sec, iv ağ/ə, 

Sub-Sec —PERSONAL DEBT OF MEMBER. 

Personal debt of a Member —Accordıng to the strict 
theory of the Mitaksharq dav, the family property is not 
Hable for the personal debts of a membei, Büt a course of 
decisions has introduced tavo innovatıons destructive, to a 
great extcnt, of the Mitakshar4 system , one of vhich: is: the 
converston into legal Hhability, of the son”. prous düty to pay 
off the father”. personal debts, and the consequent lability of 
the entire family property to satisfy the father s debts if not 
proved to have been contracted for ımmoral purposes , (2?) and 
the other ıs, the compelsory sale of a members ündivided 
co-parcenary interest ın the famıly property in evecution of a 
money decrec against him (2) 

But vhile the Courts have gone far beyond Hındu lav 
to help the father”. creditors, they do at the same time over- 


(6) Madhu v Mehrban, 18 C is? r? 1A 04 

(ə) Ant, ? 982 38ş, Sub-sec, n and 388-292, sub Sec ni Sec 6 

(cv) Sub-sec vin Section 3, p 356 

(x) VVh it is legal neceəsity see section 6, sub scc ul, vz2)a 

(9) Gırdharee Lall o Kantoo Lall, r LA , 32: 22VV 08 s6, P., 
5 (3) Deendayal v lugdeep, 3 C 198 414 947 
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look and refuse to enforce the rule of Hindu lav m favour 
of the creditors of members other than the father. 

For though a debtor”s co-parcenary interest is: allovved to 
be sold during hıs İrfetime m) execution of” the: creditor”s 
decree, yet ıt has been held that if the debtor dies: before the 
attachment of hıs undivided: mterest, the creditor cannot 
follovv it into the hands of the collateral male members to 
vrhom it passes by survivorship and vvho are considered not 
hable for the debts. 

A (tac həvent has the effect of making the decretal debt a 
legal chargc on the debtor”, undivided interest Accordingiy, 
after the attachment of a son”s interest in execution of a 
decree against him, the father cannot alıcnate that interest to 
pay ofi hıs ovn debts, (a) 

Sub-Sec nı—LlABILIYY OF HEİRS POR DEBTS 

Liability of the heir by survivorship —The Hindu 
lavv declares the heir of a person, vhether taking by survivor- 
ship or by süccession, to be liable for his: debts, The rules 
on the subyect are contained in three slokas of Yimavalkya 
(2) and are explaıned in that part of the Mitakshar3, vhere 
the Action for Recovery of Debts, i. dealt vith, and may be 
summarısed as follov .— 

1, That the male issues are lable to pay off the debts of 
their father and paternal grandfather, vehether they inherit 
any property from or through them, or not But the grand- 
son 1S not ltable to pay mterest, (c) and the great-grandson as 
such is not liable, though he is lable to pay the great-grand- 
father s debts vyhen he müherits the latter s property. 

2. That their İsabılıty arıses only evhen the ancestor is 
dead or gone to a distant: place and not hcard ef for tiventy 
years, or lad up vuth an incurable disease, 

3. That they are not ltable for debts incurred for: indul- 
gence ın vvomen, vine, or vvager or for” other unlavful 
purposes. 

(a) Subraya e Nagappa, 33 B, 264 10 Bom LR. 1206 

(5) Text No 18, p 3r6 

(e) But see Ladu Naram s Goberdhan, 4 P 478 6 PLT 49? 85 10 7zr: 
g35 P q47o 
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4 “That he vvho takes the ?z2/2a (rights) or heritage 
of a person, ze, his her: by sürvivorship or by süccession, 
is: bound to pay off his debts, The term rz2/2a means 
heritage o292/əcfeal or nööstrarciedi that this vord signiftes 
unoöbsiructed heritage or co-parcenary interest lapsıng or 
devolving by survivorship on a collateral relation, $ beyond 
all doubts (4) ” 

The Hındu lav diseloses a high sense of  morality as 
regards the payment of debts, vyhich is declared to be relt- 
giousily necessary for the salvation of the debtor”s soul, 

The Courts arc certamiİy right in so far as they do not 
allovr creditors to follovv the co-parcenery interest passing by 
survivorship to an hetr other than the male issue For Hindu 
lavv novvhere contemplates a compülsory sale of immavable 
property ın execution of decrees The policy of Hindu 
legislators: appear: to have been rather against: depriving 
people of ancestral land, the hereditary source of them: main- 
tenance. But vvhen that policy has been departed from to an 
unvarrantabİc extent, in the case of father 5 debts, to the 
preyudıce and inyury of the male descendants, there is no 
cogent rcason vhy the remoter heirs should be exempted from 
a yust hability and permitted to approp”aate the deceased 
debtor". undivided mterest frec from the charge of payıng his 
debts 

Collateral co-parcener”s debts —İt should be nottced that 
the debts of the male-ancestors in the male line stand on a 
different footing from those of collateral co-parceners of the 
same rank vith them , accordingly a fraternal nephev is not 
bound to pay the debts of hıs paternal uncle, nor is his un- 
divided co-parcenary interest lable to be attached and sold in 
executton of a personal decree against the uncle, though he 
is the head of the family (e) 


Sub-Sac. 1v—PATHERS DEBT 
Father"s debts and son”s liability - The: son”s liability 


to pay his father debts has undergonc a gradual change by 


(d) See Mit r r,13 
(€) Rim g Lachman, şo A 460 sALT 4? AVVN (tgo8) igit, 


€, V, S, 8, ss, iv ) SONS LTABILITY VVHEN FATHER ALİVE 43) 


İndicial decisions. The pious duty of a son as such, to pay urdergone 
off his fathers debts is independent of his inheriting any “"""Ee: 
property from or through him (7) vyhereas the lability of an 
heir as such, must be limited by the extent of the imnherited 
property, İt is not the pious duty of the grandson to pay the 
debt of the grandfather durmg the life time of his: father, (7) grandson, 
nor is it the pious duty of a son given in adoption to pay his 

natural father s debt, (2) The pıous duty to pay the debt 

of the ancestor, v”hen he 1s dead, is not concerned vith the 

question vvhether the debt is secured or unsecured, (7) or for 

the henefit of the son, (7) but only erith the qac tion: yhethei 

it is ıncurred for illegal or immoral purposes “This: Hability 

of the son, as noövv developed, is certəmly not: a yont: lability 

vyith his father nor a Tort and several liability as ordmarıly 

understood in English lavv, (5) 

The son”ə labılity arıses the möncnt the father fails to: vhen İlabili. 
pay, (7) or the father”. share in the İomt property or his self. İy anses, 
acqutred properties are found msufficient to meet the debts. (2) 

İt is already seen that as regards ancestral property there 
İs no dıstinction betvveen the father"s and the son”s interest, 
either ın extent or in character, 

Son”s liability vvhen father alive.— The son"s ptons düty general ile, 
to pay off hıs fathers legal debts arises after the father”s hahıltıy ə 
death as a general rule, This vyas so observed in the case deatb, 
of SaZxı Ram Candra v, Böub, (ə) and follovved m some 
cases, (o) “The Courts of fustice have, long before these 


son, 


heir, 


(7) ÖBut ses p 4ş0-Aşt 6ost, “Extent of son)s lability ” 

(6) Chet Ram ov Ram44A 368, 375 376 27 C VV N işə 37C L 179 ər 
ALL 14 4 Bom LR rəs 43ML 98 3P LT 3ö 971 C 569 
1922 PC 347, on appeal from qı A ş29 

(3) Shri Sıtaram x Shri Harbar aş B: 169 rz Böm LR giot $İIC özş 

(4) Ram v Mangal 6o1C ərg 23 OC 3? SOL/ 87 

o Nathunı o Barınath, 2 Pat Lİ 2:2 r PLYV şoo:91C şə 

2) Narayanan v Veerappa qo M s8r, s84 3: ML 380 as IC gr8 

(/)) Champa v Sham, 1Ş iə s20, (A, 

(ve) Bama Rao cv Vnmayee, 46 M 64 43 MI 745 32 MLT 9 1923 M 
77 Nanhusao v Ganpatı, $3 İC 23r (N) ), Kishun ev Tipan, 44 C 738 
öv şög in CVVN 612, see Ramdeo v Gopi, is CİL) 26 16 


UL ) 310 SÖİC 820, Manna z Bhagvandın, 5 
HD Laxmıbar, ıg34 B s23 761 C 638 
” —55 
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decisions, transformed the future pious düty of sons to pay 
off the father"s debts, ınto a present legal hability annexed to 
both the fathers and the son/s nterests in the ancestral 
property, if the father"s debts vrere not contracted for illegal 
or immoral purposes, (2) And consequentiy even after the 
decision of the Privy Council in SaZzız “anı CAandra”s case, 
the Bombay (4) and the Madras (2) Hıgh Courts and 
perhaps the Calcutta (5) High Court also, have held that 
the creditor s remedtes against the ancestral property are the 
same vvhether they are sought for ın the life-time or after the 
death of the father. Subsequcnt to these decısions, the 
Tudicial Committee by its Full Board: ın 2?g/ /Va?aın v, Man- 
gal Prasad (() has held that therc is no rule that the sons 
hability is affected by the question vhether the: father, vo 
contracted the debt or burdened the estate, r: alıve or dead, 
and thus it mödified its ovn decision in SaZaz: Rai: Cöandra, 

And accordingiy an alienatıon by sale, mortgage or the 
like, of the family property by the father of the family, for 
his. lavrful debts, is: valıd and binding. on the sons, (4) The 
same prınciple is applied also to a sale in execution of a 
decrec against the father, at vvhich: ancestral: property  vyas 
sold to a öoza fide purchaser for value, (v) 

Antecedent debt — Referrıng to the casc of 2/42) v. 
Kanfoo (0) the yudicial Commitee made the folloving obser- 
vatıons in Szzaz Bunsi Ke,” s casç — 

“This case then, vrhich is a decision of: this tribunal, is 
undoubtediy an authorıty for these propositions .— 


Vi? aaasıyaaıv o vi xuücəlui qşiı, ld 61 DUL L, 44 dy Şi 1UV U414, 506 
Govind ? Sakharam, 28 B 383 6 Böm, L.R 344 

(r) Sama Kio v Vannayee, 45 M 64 43ML) ?45 32M LTŞg iə M 
36 711 C 18), see /2o/ note (z) p 437 2ost 

(5, Lala Mukti vz. Isivarı, 24 C VV N g38 s? (C 8ş8, Madhusudan z  İsvarı, 
48 C 34ı 24C VV N gqo öl Coş 

(2) 46A gs s A iz, 2rA LL ) 934 28C VVN əş? qıCL )032 
4ML 123 5PLTI: TOÖ,L ) to?, ig4P C şo 

(a) Girdhares 9 Kantoo, r 1 A zr 23VV R P C so, Surya v Golab, 
27 C 7öz 

(o) Muddun s Kantoo, r A 321, 333, 

(o) 11A 321333, 
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“1st—tbat vrhere yort ancestral property has passed out of a )ornt famıly, 
either under a cönveyance executed by a father ın consideration of an 
antecedenf debt, or in order tö rarse money to pay Off. an ay/zecedent debt, or 
under a sale in execution of a decree for the father"s debt, his sons by reason 
of their düty to pay their father"ə debts, cannot recover that property, 
unless they shov: that the debts vvere contracted for immoral purposes, and 
that the purchasers had notıce that they vvere so contracted , and 2ndiy, that 
the purchasers at an executuon sale, beg stranges to the suit, if they have 
no notice that the debts vvere so contracted, are not böund to make inquiry 
beyond vhat appears on the face of the proceedings” (6) 

İn the case of /VVe,oət Baönasın, (g) their Lordships 


observe,— 

“Destructive as it may be of the principle of: the independent: co parcennay 
rıghts in the sons, the decisions have for some time established the) principle 
that the sons cannot set up thetr rights against their father"s alrenation for 
an anfecedeərt debt, or ayaınst his creditor”s remedies for their: debts if not 
tamnted vith immorality On this: important question of: the İrability of 
the yort estate them Lordships think, that: there is: növ nö conflict: of 
author:ty ” 

Some nice questions then atrose as to the validity or 
othervise of a mortgage or the İrke alienation, made by the 
father vvhen there vvas no azeiecedent debt , but it vas: con- 
tended that havıng regard to the pımnciple enunciated ın 
Gardalha?ees case, the consideration money paild to the father 
for such alıenatıon, if not proved to be taken or spent for 
ımmoral purpəses, must: itself constitute a İavvful debt payablc 
by the sons, and accordingiy it has been held that although 
the mortgagee ıs not entitled to mortgage decrec yet the debt 
bemg əzzecedent to the suit on the mortgage, he is entitled 
to a money decree dtrecting the debt to be realised out of 
the vvhole ancestral estate inclusive of: the: mörtgaged pro- 
perty. (s) A Full Bench of the Calcutta High Court (a) has 
made ıt clear that the decisıon of the Full Bench in the case 
of Zuckman v Görodkhur (5) has not been overruled by the 
decısions of the Privy Council in /Vaszozxzz Baönasins case (c) 


(x) 6 14A 98, 1c6 s C 148, i?1 
(y) 1314: )C 2 
z) Luchmun cv Gırıdbar, $ C 8ss FB , Günga g Ayudhia 8 C rər, Khalıilul 
v Gobind, 20 C 328 
(a) Brirandan v Bidya 43 C to68 FB TI9CVVN 849 2:CL) 543: 29 
29 


(5) s £ss (c) 131A.r ia C zi, 
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Ca), Bom 
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and 22agbut Pyosad”s case (4) nor has it been superseded 
by Seetton 8ş of the Transfer of Property Act, novv stibsə 
tıtutcd by Rule 1 of Order 34 of the Code of Civil Procedure.(£) 
The conclusıons, deduced from the principle that the: prous oblıgution of 
the son extends to ill debt. of the father, if not tarnted vith illegəlity or 
immorality, vere: conflicting Some Cöürts (/) held that the father can, 
even ın thbe absence of any antecedent debt, charge the famıly property vyith 
any debt if not taunted rith illegality or. immorality , others held 3: contrary 
vey (?) The Privy Council in the case of SizZiz ayr Canda v Büu6 Siyg 
(3) lard dov that a sale ör mortgage of the şort fimily property, made 
by the father, can bind the son in fvro c ises only, namely, (£) vhere the altena- 
tion is for family necessity, (2) vyherc the: altenation is made to discharge 
a debt vvhich (2) vvas antecedent to the alrenation, (ün) vvis: “incurred” vyholly 
apart from the ovvnership of the yormt estate or the security afforded ör 
supposed to he avnılable hy such yolnt estate/” and (in) is: not proved to 
have been ıncurred for rmmoral  purposes 
İn deciding the case of Sa7z Zam (handıa their Lordships of the: yudicial 
Committee expressed the o2/ze? aeta vhich if: folloved, vrould have unsettled 
the principle vvhich vas: considered is settled liy The  principle: referred 
to ibove in (2), (it), vould have: debarred a mörtgagee from enforcing his 
second mortgige executed in satisfaction of: the first mörtgage made for a 
consideration of i cash payment of money and) vould thus hiive unsettled the 
settled state of İv, vyhich allovved such a mortgagee to enforce reexayment 


The Calcutta (z) and the Bombay (/) Hıgh Courts anda 


(4) i51A gg s C 7? 
(e) For further dıiscuss on see Pp 473477 post 


(7) Mahesvar v Kishun, 34 C.i84 nn CVVN 294, 8Cİ ) 4ar, Blsivanath 
v lagdıp, qo C 342 i? CVVN os iz?lC sy, Chid imbara v Kootha- 
perumal, a? M. a22, Chintaman, vg Rasinath, 4 B:32o, Ramchandra v 
baakirapp i,? Bom LER 4şə, Debi ə du, 24. A 459 22 AVVN 1ə3, Rabu 
Singh vz Bibarı, 3 A 180 5 AL ) is AVVN iş 8)61 


(62 Briynandan ə Bidya, 42 C ro68 F B roC VN Sag ər CLİ $43 29 
IC 620, Krishna v Rampershad sə C VVN so8 33 İC ggö, Kishun vo 
Tapın, 34 C 73 rr C VV N ör s Lİ 69, Venkataramanaya v 
Venk itəramanı, 2g M zoo F B , Samı v Ponnammal, z: M. 28 , Chandra v 
Mata ar A r?6FB 6A L) 263 LİC 479, )amnı o Nain, 9 A 493 


(2) 29: A 497 441 A 126 2: CVVN 698 26CL r İsAL TI 43 33 
MEL ) 4 19 Bom L P 498 : Pat L VU ss? 391 C ə8o, this vas 
folloved by PC ın Narmin v 5arnım 39 A şoo 441A 163 ə: C VN 
99? ind ın log v Ganga z: CVVN osz PC (igi?) MVVN 79 421C 
791 also in Dileshvrar vNohar 48 1C ig3 (N) Badagala logi vu Bendalam 
“5 ML) ş32 481C 289 Briy Narın z Mangel 4r:.A 3şş see P C deci- 
sion n 40 A oş ind see p 497 428 26:25, Sukhdeo ə Vhapıt s Pat 1 120 
ş4 İC 945, Pudu s Bi nüth, sö IC 745 Z?OL ) 273 23 OC oq, 
Muhammed z Hazarı, $2 1C ro 6 OL 7 207 (overruling: Ramman v, 
Ram 47 İC 957 5OL1 Cəg) 


(8) Madhusudin v İəvrari, 48 C 34: 24 CVVN ga, göz örl C əş, Lala 
Mukti z İsvarı, z4 C VV N g38 ez1C 8:8 


Q) Hanmınt ə G inesn qa B ğlz . 2: Bem L .K qaş sil C dizə, 
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Full Bench of the Madras High Court (2) on a careful cor. ind Mad, 
sideratıon of various decisions came to the conclusion, that 7" "Ts case 
the decision of the Privy: Council mn Sazz Za Cöandva, 

did not overrule the long line of cases according to vhich a 

creditor, vho obtamed a personal decrec for money against a 
Mitakshara father, is entitled to levy evecution agamst the 

entirety of the yoint famıly property. 

The decision mn Sa/Zz 2ösə Cöanalva has növ, been made) sazi Azər 
clear by a subseqnent decision of a Full Board of the Privy ə 
Council in 222? Varaz v, Manga/ Prasad (4) 

The expressıon azr/zcedeni det or more accürately the The phrase 
old örecedent debt vras first used by the Privy Council in the "rt used in 


Z/umooman 


case of /7z400)an, Persand Pandy (0) After havmng obtamed: /Feriardiş 
“ C90C , 
various constructions at: various Courts, dər/ec edenf eeöf has 


been explaıned by the Privy Council(z) thus 

“As to matter of antecedeney of debts, it is: clear beyond quextton that 
the antecedency ts antecedency to the mortg ige itself And it is möre than 
that - ıt is disconnection vvith the mörtgage in fact as vvell asın time 1n 
no other vvay can the lavr of İndian yolmnt family property  protect itself against 
being ündermined ” 

"İn the latest case of 227 MVazasə: v. Mangal Pşasad (0) ea PC 
the Prıvy Council: decides that the: e//£eceelen £ debt means viev 
“antecedent in fact as vvell as in tıme, that is to say, that the 
debt must be truly independent and not part of the same tran- 
saction ımpeached.” So the prevtous debt need not necessa- 
rily be a simple  debt but may also be a mortgage debt, (2) 

The Privy Council has held that azz/ec edizaf diet does not 
melude a contract for loan vvhich: vvas never completed, to 


P C explaıns 


(8) Armugham v Muthu 42 M ?r 3?M 1) ) 166 511 C səs, see Vin- 
yamampatı v Vadalamamalı qr M. 136) Sama Raoz Vamafee, 46M 
64 43ML 1745 32ML Tg i9əş M 36 

(D 46 A 95 SET A 20 ə?rA L ) 34 28C VV N əş 4 CL ) əş 
46M L 723 26Bom LR so 5PLTI ToOL lo I94FPÇC, 
560 771 C 689 

(6)6MİIA 393,420 18VV R. 

(ə) Chet Ram v Ram 44 A 308, 374 agğl A 298 ə2?C VVN rsor37 
C L 79 24 Bom I Rot 4M(ML yg8 özl C Sö 3PLTİ 
463 122 P C 3az on appeal from 41. A $29, see Umrao v Gaya, 6o 1C 
647 230 C 374, Ram z Laltas31 C 664 601 ) so4. 

(o) 46 A, 95 st İ.A 19 see sufra , see also Gauri v Sheo, ağ A 384 22A 
L) 309 781 C gil 924 A şaş, Chitnavıs o Nathu, zo NLR. 106 7 
NL 1170 z?olC oo gə N z, 

(9) Lal Bahadur v Ambıka, 47 A 795 :521 A 443:20/VVN gi 1925P, 
C 264 3o0CVVN zor, Sanmukh v lagamatlb, 46 A, s3t .22 AL 417. 
ıg24 A 708, 831 C, 836 
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pay off a prevtous debt othervvise discharged (2) 

İt may be asked ivhy should there be any distinction betvveeni 
an axfecedent debt and a öresent debt, vvith respect to the 
valıdıty of a mortgage executed by the father to secure the 
same, and as to its binding. character on the non-executant 
sons, if the debt ıs not tarmted vvith immorality ?: The distinc- 
tion appcars to be İogically: inconsistent, and accordimgiİy it 
appcars to be held by some şyudges that a mortgage by a 
father for his 27eseə:£ debt is binding” on his sons (2) 

But a different ansvver to the above questton should be 
given accordi ng: to the prmnciple enunciated by then: Lördships 
of the fudictal Committec in the folloving. passage, — 

“The qnestion, therefore, is not so müch vvhether an admıtted  principle 
of Hindu lav, shall be carrred out: to its: apparentiy logical: consequences, as 
vhat are the İimitə of an exceptional: döctrine establıshed by modern 
yürisprudence ,” (9) 

İt secms, t herefore, that as the doctrine of son”s Hability for 
father"s debt is of the same character, the distinction: cannot 


be dısregarded bat should be accepted, though it might appear 
illogical, 


There vas hoyver 8 conflict of decisions on this: port in the Calcufta 
High Cosrb The argument, that the distinetion betveen (he: aəz/ecedenf and 
the 2:”:scn2 debis as Hand: dovn in the Full Bench case of ZəzcAəsan Dar v 
Çiradhur CAomdü ry (4) had virtually been abolished by the Vudicial Com- 
mittee by thetr decisions in söme c3ses,—“though not accepted by the learned 
yüdges deciding the vse of: Sax?/a2zasg7 v: Gəlabchand, (u)—vvas held to be 
correct ın the case of 4/z/esonr Düttv Kishan Singh, (v) vhich vas hov- 
ever, dıssented from ın the case of A?sZum Perşad v Tifan FPersad (e)in 
vrhich the lay as laid dövrn by the Full Bench vas held to be still in force 
These differences vere set at rest by a Fall Bench of the Calcutta High 
Court referred to above (x) İt his been already observed that the Privy 
Çouncıl in ihe € ase Of Saza dv CAandı a made a great departure, vdhich the 


(2) lavahır v Udu 43CL 371, 378 ao CVVN 698 

(r) Debi v yadu 2ş A 49, Chidimbarı və Koothaperumal 27 M 336, Vinu 
konda v İÇontal ipalı, zı MTT qq 9MİLT 3o2 o 1 :C oz, Ğürr 
Gırdharı, sz 1 C 75 22OC 84 GOÖL/ Atı, Pedi z Sreenivasa, 4M 
136 33 ML st9 431C 22, 

(6) Lakshmi v Ramchandr3, 71 A Sr, 193 $ B 48, affirming r, B-sör 

(2) 5C 8:5 

(4) x? C 762 

(v) 34 184 r:C VV N ag, s CL ) 4465, folloved in Sheo narain o, 
Mokshod3, rr C VV N rozz to 1C 8/8, Bisianith v lagdıp, qo C 342 
7 CVVN qozş r7l C $7? 

(ə) 94 C 738 1CVVN 6 sCLİ seo 

(ə ygandan o Bidya, 43 C ro38 ig C VV N, 8ig z: CLİ ş43”29 
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High Courts in İndia did not follov holding some of the observations: as oğuzer 
dıcta (7) 
The decısıon of Sa/Zae Za Cöandra, (r) has since been 


reconsidered by their Lordshıps of the Privy Council in a 
Full Board ın the case of 2?z/ /Varain v, Mangat Prasaal, (a) 
and it ıs catd that, — “There are, hovvever, some  observatıons 
in SaZz Rapes case vhich are not necessary for the fudgment 
but vrhich them Lordships are bound to say that they do not 
think can be supported.” Thetr Lordshipə after a very care- 
ful consideratıion of the lav added — 

Privy Council ön sorns liability —” The: Lordships 
may sum up the propositions vyhich they vvould vish to lay 
dovvrn as the result of these authorities as follovvs — 

(1) 72e managing  memöer of a god undiivtded estafe 
cannot alıenafe or Öurden (he estale qua mnanager exceğt 
for ğurğoses of necessity, 

(2) İf /e əs the failer and other memdöers are The sons he 
ay, öy incurring det, so İoyg aş it is nöt for an immoral 
2urğose, lay the estate oğen (o 0e faken in executton 6) oceed- 
ing uğon a dec?ee for ğayment of That del, 

(3) £f he burğorts fo Öxrden İ)/e esfafe Xy mörtgage, ihen 
xnless (hat mörtyage s fo dischar ge an antecedzat at, it 
zvoq4d) not bindi  möve Han /is dün inferesf 

(4) Antecedlent debt means andecedent in fact as xell as 
ın hme, (hat is (o say, (hat fhe det must öc fniy ixndefendent 
and not ğart of (he transacdion aniğcac ked," 

(5) Töere is no ryüle (hat: this: result zs afecfea öy the 
question svhether the father, qvAo contracied  1he debt or 
öurdeans the estafe is alive or dead, 

Therefore, vvhen the father purports to burden the estate 
by a mortgage, then unless the mortgage is to discharge an 
antecedent debt, ıt vvould not bind the: cstate as is cİcarly 


(ə) See 6 436-497 anfe 


(s) 39 A 437 44 1 A 126 ıt C VV N 668 ə6C LL. 3ol C 280:33 
MİT iq ig Böm L, R 498 Is AL T 497:: Pat L VV ss? 


(a) 46.A gs SIT.A rg 28CVV.N osa 41 CLİ əə, ər AL 19) 46 
ML123 sPLT: r OL İlio7 ig PC so 77LC ag 1 


(7) See Kanm v Darga, 3s C VV N əzi P C, 


Sakn PQant 
reconside- 
red in 

öy Naraiı 


P C on son”s 
hability, 


effect of PC 


rule 
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, 


explained in clause (3) of the above Privy Council fudgment : 
(5) and vvhen the mortgage vvas for the dıscharge of an 
antecedent debt not taınted evith immoralıty, the mortgagee 
need not prove legal necessıty , (e) but ın order to get rid 
of this mörtgage the son is to establish the connection of the 
antecedent debt avith immorality. (72) If the alienee vvas 
the antecedent creditor hc is onİy to prove that hıs debts vvere 
yust and he is not to piove the existence of necessity for his 
debt (€) VVhen almost the entire consideration xvvas for 
antecedent debt, the mortgagee ıs not to make a further 
enquiry as to thc existence of legal necessity, "V) A mere 
acknovledgment by the manager of his hability for the 
debts mncurred by certaın yunior members of the family, 
made in the deed of sale executed by him to satisfy 
these and his other debts, dıd not constitute those debts as 
antecedent debts and legal necessity ıs to be proved, (£) 

It is not sufficient if a debt is merely proved to be ante- 
cedent unless the questıon of pressing necessity and the money 
being then duc under the prevtous bond ıs proved , ( /) but 
even if the debt for vvhich the altenation in question is made 
by the father ıs not then demandable or enforceable in 
lavv, the son”s hability remaim the same vvhen it vvas a trade 
deht ( z) But sub-equently, the Madras Hıgh Court, (7 ) dıis- 
agıecing vvith the Allahabad High Court, ( £ ) has held that 
the son ıs bound by the father”s alıenatıon in every case under 
such cırcimstances, 

İn Sındh in a case vvhere the partics are governed by the 
Bombay School, a mortgagee can enforce his mörtgage against 


(2) See Abdul v Sansar, 19281 ror 

(c) Sadhu s Chimna, r929 L 407 

” (d) Tulsi v Bishnath şo A ı 

(e) VVaryam vz İndar, 1910 L 242 

(/) Ram z Ambıprasad, 1929N 6 

(9) “nNath və Pagannath, sz A şı 193oA 202, set /2osf 2 442 foot 
note (zr) 

(2) Bandhu v Ramkrıshnə, zr AL 7 384 1923 A sşş, /uZ” see Narainrao v 
Seth, ı9ao N 273 

(:.) Damadharam s Bansılal, şr M 6 zir 1928M s06 

(9) Rama Ro v Hanumanta, şa M 8s6 

(2) Bandhu v Ramkrıshna, s59a 
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the mortgagor father s interest in the /oint family and 
ask for a mere money decrec against the son for the balance 
and enforce the same agamst the son”s interest in the iomt 
property. (7) 

A pre-emption decree given to the pre-emptor to obtain 
the property on makıng payment, is not a debt and cannot 
constıtute an antecedent debt (zz) 

A mortgagee obtaıed a decree on the strength of a 
mortgage executed by the father of the yomt famıly 
property ovrned by the father and sons , and vvhen his. sons 
challenged the valıdıty of the mortgage by a suit before the 
sale vvas effected, the suıt vvas decreed, inasmuch as, the mort- 
gagee failed to establısh legal necessity although the sons had 
also faıled to connect the debt yvith immorality, holding: that 
the case is göverned by the: 722?4/ and not the secozu? of the 
aforesaıd propositions, lad dövn in: 2yy/  /Vazair?s: case, 
because the vvord “debt” as used in clause 2 docs not include 
a mortgage. (::) 

The doctrine of “antecedent debt” does not include a İoan 
v”hich vvas contracted for to pay off a previous debt: other- 
vrise dıscharged before the loan vvas effected. (o) 

The Privy Council, in a recent case, (2) rerterates the viev 
laid dov by it m clause 4 in 27g/ /Va?aə, A: Full: Bench 
of the Allahabad Hıgh Court has explamed the sıgnificance 
of the fourth clausec ın the abovc yudgment of the yudicial 


Committee thus 

“yve think: that vhat their Lordships meant to lay dovn vas that the tivo 
deeds must not be part and parcel of the same transactıon, but that they must 
be dıstinct and separete not only in port of time buütin reality There müst 
be dissoctation in time as vvell as: in fact, İf at the time: vhen the earler 
mortgage transaction vas entered into the İstter one vas not even in 


(/) Gangaram vz Lalumal, 930 S r38 
(və) Kıshen v Raghunath, sr A 473 1929 A 129 
(q) Yagdısh v Hoshyar, sı A raö FB ıg28 A şö 


(o) Yavabhır vo Udar, 48 A 152 531A 40 22 AL) ? 20CVVN 668 43 
L) 74 so ML1344 26 Bom LR $şı 3 OVVN 3ts 931lC, 26, 
1926 P C 16. 
(2) Rarım v Dargah, 3 C VVN. iə2: P,C, 
H L.—s6, 
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dontəmplatlon, the first vill be İndependent and vill remaln an antecedent 
debt, even though it be set off ın the second document and even though both 


be İn favour of the same mortgagee” (?) 
VVhere some )unior members of a family borrovved money 


on several promissory notes, and the father, the manager, 
latter on, acknoviledged his lability for these debts vyhile execu- 
ting a sale deed of family property for the dıseharge of these 
and other debts taken by himself, the acknovledgment did 
not constitute those debts as antecedent debtsand legal necessity 
had to be proved ın respact of those debts, (7) A renevval 
of the original transactıon cannot be an alienatfon for antece- 
dent debt, (5) But takıng of a fresh mortgage in İlen of 
amounts due under previous deeds vvhich  vvere about to be 
barred by İlmitation and for addıitional amounts on a reduced 
rate of mterest, does not take avvay antecedent nature of the 
original deeds, (2) VVhen a father executes a mortgage 
for a consideratıon of a mortgage evecuted by his father in 
favour of the same mortgagee, it is an antecedent debt and 
bınds the former”s sons, (4) A mortgage, to pay the price 
of land purchased three days earlier, is not an antecedent 
debt, (2) 

Antecedent debt of other than father — The managing 
member of a İomt undivided family cannot altenate or burden 
point ancestral estate qəzz manager except for purposes ofneces- 
sıty. (ce) The principle of lav as appled to the term 4?//e- 
cedent det is applıcable in: case of: father only and not in 
the case of the managıng member other than the father 
and consequently legal necezsity is to be proved (2) 


() Ram Rekha v, Ganga 49 A raş ig22A ss, see Thakur Bat m, laspat 
1926 L. 436, Guündi z Basdeo, 1926 A 6go 92 1:C şgo, Abdul v Sansar, 
1928 L tor, Raghunath v Madnarayan, ig28 p 83 

(r) Sr Nath v Tagannath, sə A gr 1930 A, 292, sec /oof note (2) £ 446. 

(5) Babu Mam z Mahadeo, 1927 A, 127 

(2 Sheo v Balvant, rçoz A şo 

(9) Sheoram v Durga, 928 O 378 

(v) Tan s Bikoo, 7 p 798 : 1929 p 130 

(ev) Bri) Narain z Mangal, 46 A gs si 1 A 129 2:AL 934 28 CVVAN, 
233: 40C LL) 232 40ML/ 23 ox PU, 36 79 LC. şgə, 

(z2 VYoman g Visinu, işə8 N işt, 
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Conclusion on son”s liabiliiy —The fathers creditor, 
therefore, is entıtled to realıse his: debts not only from the 
fathers undivided co-parcenary interest in the: ancest al 
property during: his İtfe, büt also from the entire property 
inçlusive of hıs and the son/s interest, either during: his: life 
or after his death (9) Thus the creditor has the right to 
proceed either agaınst the father”s mterest or agamnst the 
entire property düring. his İlfe and it is. a question of fact to 
be dectded by havıng reference to the circumstances of each 
case, as to vvhether the father"s interest only or the entire 
property vvas sold ın execution of a money decrce against 
the father alone. This question vvill be discussed mn the next 
topic, 

VVhen a yomt family consists of a father and hls son, and 
also of collateral co-parceners, then thc interests of both the 
father and the son ın the famıly property are hable for the 
father 5 lavful debts, and the evecution-purehaser vvould bo 
entitled to have their: shares: allotted to him at: a, partition 
vith the collateral co-parceners., (2) 


The son”s lability is: the same even if the debt vas 
contracted by the father /orntly vith another member of his 
family arıd the rule of lav, on this question as stated mn the 
Vivada CÇöintamoni, seems to relate only to debts contracted 
by the ancestor vith: a stranger, (4) 


So the rəsult of these various decisions is that it is the 
goffs pious duty to pay off thc father". debt unless he proves 
that it vas contracted for illegal or immoral  purposes, no 
matter, vvhether thc debt vvas contracted for the benefit of the 


(9) See pp 434, 409), Hanmant ev Ganesh, 43B 62 ər Bom LR 435 st İC 
613 , Ratanchand v Sheocharan, sr: İC 38 iş NL.R 88, Gür v Girdharı, 
s21C 75 220 C 84:60L/ qir (but in Mysor an ahenation by the 
fathet does not in the absehte of proof of necessity, bind the interests of 
the sons during the life time of” the father, Nagappa v Chovdappı 2 Mys 
L ) su) 

(z) Gnanammal z Muthusami i3 M 47 

(6) Sourendra e, Hari, 3o C.VV N 482, 499“4 so MİL ) r, )?? 42 LT 592) 
ölo . 52LA 418, 
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family or not, (2) o" the father ıs alıve or dead, (6) For vhat 
İs illegal or immoral purpose see 2052 2. 459. 

But there are, hovever, some cases ın vihich it has been 
held that a son can attack the father s alıenatıon vvithout 
proving illegalıty or ımmoralıty of the debt unless the sale 
vas an execution sale or in İteu of antecedent debt, (4?) and 
can challenge a mortgage vrhich vas vithout legal necessity 
and for payıng no antecedent debt (z) 

İn case of a sale by the father, the purchaser is to shov/ 
on the first instance that there vvas either necessity or benefit 
or proper mqdiry or an antecedent debt and then the burden 
Of proof iə shifted on the son to prove that the sale vas mada 
for illegal or immoral purposes, to set aside the sale, (7) 

/uyavaharığa debts —See ğ, as? ğost “Vyava harika" 

Case-lavv ori sorn"s liabılıties — 27eac /es ?egarding other s 
20 üğerty .-—The sons are liable to pay the money, vhich the 
father is: dirceted to pay for having spent temple funds 
vvithout authority (g) and for breach of civil düty , (2) he is also 
İiable for the debts created to pay the money received by him 


(b) VVhat is beheft to the estate, sez asıze 2 38s-388 

(r, Bril Narain v Mangəl Prasad, see aöove , See Bhagot Male Abdul, 20 € VV 
N zoz (Pat) Dattaraya vg Vishnu 36 B 68 13 Bom LK. litr iz İC 
949, İndar v İmperial Bank, 3? A 2 4 28İÇ ço, Pokhpale Chhidu 
b İC gö (A ) , Samanmal v Maghınmal, 9 İC 328 6 SLR işo, 
Panaru se Baldeo, 2: 1C: 464 ), Virabadram v lagannadha, 2: ML 
443 0 MİT go? g IC 22, Ram Lal v Maharaşa, ir CL 
302 s İC 140, Nathuni vz Barnath, 2 Pat L ) ziz ) PLV go 39 
İC 332, Shrl Sitaram v Shri, 35 B: i6o, i8::182 i2 Bom LR 9ıo, 
Mohan v, Bala, 44 A 649 1922 A 3io 69 İC, 7ş4 , Bhurat ve Sharasuti 7? 
OL 1469 23 OC 244 601C 197 Parthasarathı v Subba, 47 .M.L1 482 
1924 M əqo, Narayaın v Saguünabar 49 B-ir3 26 Bom LR. rzo0 85 
İC i8r 925 B 3, Bhagavatı v Mahara) 2? OC ni 8) İC. iş 
Kanhnıya v Niran)ın, 47 A 35: Abdul v Ram, 47 A 4z2r , but see Baldeo 
€ Bhag van, 1925 A zat 78 İC sos and Bansıdhar v: Behari, iz OL), 
999 99 İC 6? 1925 O 626, Rannit v Ramman 87 TC 4 1925 A 7ğt 
Sri Kishen v Kanhiyı i2OL) 232 861C 877 igzş Ö ssg9, Kalka v 
Gangu, i2 OL) 6 88İC əz gös O 435, Gayıdhar v ladıbır, 47 
A qə 8Bş İC 9: 1göş A 180, Ramtahal o, lagatanand, rggo P 327 
Krishna v Hem, 1928 L, i”:: i 

(d) Baladeo v Bhagv"n, 1gəş A 24: 781C sos 

(62 Kəlki ve Ganga, iz ÖL ) 306 88 İC: zz: rooöç C 435, Bansidhar o, 
Beharı, 2 OL İ 3s9 So LC (7 :t:igös O 626, 

(7) Tokhu e Ğanesbh, 928 P s4 

(6) vş"ugopala v Ramanakhan, a? M. 458 23ML )6: 1 MLT 42? 14 

7oş 

(2) Hanmant v Ganesh, 43 B 61a ar Bon L.R 43$ şi İC, 612, see Garuda 
tv Nerella, 35 ML,) 60 481C ?ao 9 LVL“, 25 MLT, 87, Banares 
Bank v, yaşdıp, 6 PA) 198, 62 İC, 465 
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as agent, (z) the decree for mesne profit agaınst the father (/) 
and the debt incurred to pay off the share of a person vvith 
v”hom the father deposited the sum, the price of a property 
at a Revenue sale, but vvithdrevv the entire sum, the sale being 
set aside. (2) 

Coğrontise “ The managers pover to coömbromise 
disputes is already stated (7) The son ıs habİle for the debt 
created to effect a compromise of a sürt by the father for 
declaration that the mortgage executed by hım vas ficticious, 
even if in fact ıt vvas so. (9/2) 

Cröninal acf A son is not bound to pay the debt if 
the liabılıty of the father arosc dırectiy from a criminal ac$, 
vyhich might or might not have been succesəfully prosecuted, 
but if the evidence vvas sufficicnt to prove to have been criminal 
act of the father (əz) If ıt vvas origmally a civil hability but 
ətibsequentiy the transaction becomes criminal, the son İs 
bound by it (o) 

Güftt to relations Money borrovveed to help a relative vvith 
the expectatıon of getting: it back vvith some benefit in additioh, 
is bındıng on the son, (2) 

Zdlemrity clanse in öond executed by the father binds 
the son vvıth habılity if any money is payable under it, (2) 

Ziöfigation (iağıldıtes — Vhe son is hable to pay the 
follovving: lhabilities of the father in connectton  vvith: yüdicial 
proceedıngs " the costs avvarded against the father ın a İltiga- 
tion (z) or for improperly ınterfering vvith others” property , (s) 


(3) Nıddha ə Collector, rq ALT dro 3e İC 209, see Natasayyan v Ponnu 
samı, I6M6 O93MLTiı, Krishna v Radha, 6 İC 410 (C,), see also 
Gursaran v Mohon, 4 L 93 1923 L 399 76 İC goz, Ratna v 
Ellammal, roz2o M 7gz 

(7) Peary və Chandi, rr CVVN röa s CIA) 80, see Zenamandra v Lanka, 
27 MLT əo76.2,şI€ 396 

(2) Harı v Sant, 32 İC oo (C) 

(2) See ante Sec 6, Sub-sec ni, “Karta”s povvers” /oo/ nofes (2) and (4) 26. 
388-38g , see also posf 2? 478, Section 9, sub-section ir, “Compromise and 
amıly arrangement by father” 

(ə) Ram v Rumdası, 35 A 428 rr AL ) 645 2zolC 44 

(6) "Toshanpal v District Tüdge, s: A 386 1928 A s8z 

(o) Toshanpal v District İudge, sz42), 

(2) Baraık r, Devendra, sz IC 68i (P) 

(9) Raghunandan v Chem, öz IC Soş (A), see Deo Narayan v Lal, zo C C 
1 38 İC Sar, Mata Din v Maharay, rz OL.) 33 Bs IC. oso 9 C 


32s. 
(5) Paryag v Kası, 4 CVVN 69 trCLİ) ş9g ölC 2s8 
(52 Mata Din s, Maharal, iz O.L 1.33. 85 İd 999 : 1935. O 325, 
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the debt contracted for defendıng from charges under Cattle 
"Trespass Act (2) or from crımınal offences in some cases, (7) 
the costs of suits for damages for defamation, (z) for obstruct- 
İng vvater course (zə) and for cuttıng trees and. demolishing a 
house , (a) and the debt contracted for a htigation setting up 
ah adoption, (7) or defending: a surt unsucessfulİy (s) but not 
vrhen the defence set up vvas false and dıshonest, (z) 

Preeemption money “Yhe debt contracted by the father 
to pay the morey ın the exercise of his optton to pre-empt in 
terms of a decrce, does not dsonstitutc it an antecedent debt , (2) 
therefore, thc father cannot encumber yomnt ancestral property 
to collect fund: to pre-empt other property, (ce) unless ıt vvas 
to safeguard the interest: of the famıly. (4) 

"The rıght of pre-emptton by a Hindu is confined only to 
some İlmited areas (a) 

Feebaiys to proğerty  Vhe son: are liable to pay the 
cost of repairs of a house, (/)) 

Szrety."b As regards son”s lability for father"s surety- 
ship, see, Sub-Sec. vı 2. 455 belovv, “Suretyship”. 

Zorfxous ac£t "Yhe son is hable for the torts committed 
by his father darıng the lattet"s hfe-time only to the extent to 
vvhich the family estate has been benefitted, (£) For son”s 
Habılıties for other tortuous act see above /coZ tetes (0), 
(ev) and (6) 

Tyade Vaöilities See Sec 4, Sub-Sec, v, 2. 36 “Manageris 
povver to start busıncəs”, azı/e. The father”- povver to start a 


(2) Hanumat v Sonadharı, 4 Pat L1 € zIC . 

(ti) See yonf note (0) p 389 : y 6s3 s 734 

(v) Sumar v Liladhar, 33 A 472 8AI.) 3e6 gİC 624 

(ev) Chhakırı v  Ganga, ao C 862 6 C.VVN sig is CL.Ç) 228 ialC 
6og , öu“ see Durbar z Khachar, gz B 348 ro Bom L R əovy, 

(ə) Chandrika v: Naram, 46 A, ör? 32 AL) 468 zo IC o 1924A. 


745 
(93 Kholilul v Gobind, zo C 328 
iz) Shambhu vz Chandra, rgas O 230 8o1 C, r7 
(a) Mohammad Ali r İhoo, i928 O ro 
ağan z İuEhunatl, sr A 473 1920 A, 139 
c ankar v Bechu, 47 A a8ı SolC 

v Kundan, 92A a 7Al ) riBa 7əq əsə 333 , see cön ra Natlu 
(a) Chotkana v Ganga, 1927 A 2ıg 
y ie ça. XVI, dec 2, Sub-Sec ıı 
(73 Salıgram v Mohan, go1C 143 ?LL o 
(2 Deoba x, Babala, 23 N.L R. 1934: 1927 N, 3əp. "9aş L, qoz, 
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nev” businesə and son:s liabilıty for its debts have already been 
dealt vrith. (2) VVhen the nevv business has been started and 
cəhtinued as his ovn and personal concern, the mortgage of 
the ioint family property for the purposes of this firm, is not 
binding on the minor sons. (7) The debts ıncurred by the 
father for the purpose of acceptance of a bill in respect of 
goods imported by him is netther an illegal nor an immoral 
nor an 4zyazaharefa debt though it might have been a 
raciless and imprudent management of the business, (7) 

Vyavaharila det See öost p 457. 

Tansactions not binding on sons —İt ıs not the pious “andın ən 

duty of the son to refund the money vvhen the sale by the “ons 
father is set asıde, as it svas not binding on the family. (2) 
VVhere a father relinquished his right of redemption vvithout 
any legal necessity or benefit to the famıly, the relinquıshment 
does not bind the sons (7) The father bid at an auctıon sale 
and deposited one fourth of purchase money but failed to 
deposit the balance for vvhich the property vyas: re-sold and 
fetehed a smaller sum , the father vvas made lable for the 
deficit but the son vvas not hable (x) 

The portion of the property purchased by the sons in 
execution of a decree on a prior mortgage to vhich the father 
yyas a party, cannot be again decreed for sale in a sut by the 
creditor for repayment of money due on a mortgage effected 
by the father includıng this portton, (2) 

In connection vıth this matter see 2037 Sub-sec, vi “Debts 
not bindımg on heırs”, 

İnsolvency of father.—ÖOn the insolveney of the father, Son?s interest 
the son”s interest in the /omt famıly does not vest in the if ayallable 
Official Assignece under the provısion. of the Presidency-tovns Assignee, 
İnsolveney Act (1go9), but “it may be that under the provisions 


(4) seç ” Sub-sec, v “Manager"s pover to start nev, business”, 22 


(9) Muneshvyarendra v Ram, 1930 C 8s 

( 2 Bal Ralaram o Maneklal, $6 B 46 

(2) Kılları z Palavarappa, 45 M.L/ 4s: 47 IC 19? 

() Mangali v Babu Ram, qr A Go ig29 A 365 

(ni) Ratan v Brrbhukan, 6: İC: 774 (A) 

(r) Kanhaiya s, Niranyan, 47 A, 3: 23 ALİ, s2 86 IC, 98: igaş A, 
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qf Section şz or in some other vray that property may in a 
proper case, bo made available for payment of the father s fast 
debts, But it is qurte a different thing to say that by virtus 
af his: insolveney alone it vests in the Assıgnee, and no such 
provision should be read into the act.” (o) 

The Allahabad High Court on a consideratıon of the 
above Privy Council decision came to the concluston that it 
did not overrule the prevtous dıcısions of that Court and held 
that on the ınsolvency of the father, the vvhole co-parcenary 
property of the famıly vests ın the assıgnce, (2) İn the 
Central Provınces the same opinion is: entertained, (2) This 
vievv of the Allahabad High Court, hovveever, is contrary to 
another earlıer decision of the same Court based on the same 
Privy: Council: decision, (7) vyhich: seems to have not been 
dravrn to the attention of their Lordships vyho vvere parties: to 
the later decision.  Hovvever, in another: recent: case, (5) the 
İcarned yudges—one of them being a party to the yudgment in 
Om Prakash”s case—vvithout referring the matter to a Full 
Bench, folloved their İlater rulmg in: Öys: P2a24:/” case 
stating that the mnterpretatıon put by them on the Privy 
Council case of Saz /Va?ayan, has been folloved by the Fall 
Bench of the Madras Hıgh Court, İt: vill, hovvever, appear 
from the Madras yudgments (£) of the Full Bench that 
the yudges have not follovved the interpretation put: in Öz 
Prakash”s case, be.ides from the printed report it does not 
appear that the case of Öz 2?/ağas2 had even been referred 
to in the yudgment. 

The Full Bench of the Madras Hıgh Court, hovever, on 
a consideration of the Privy Council case of Saz: /Vazazı has 
held that the sons” shares do not vest in the Official Receiver, 
but the povveer of the father to sell the sons” shares also for his 


(ə) Sat Naraın v, Behary, 6 Lir sa A 22 zo CVVN 797 47 MLİ. 
857 27 Bom Bom L R 135 23AL )85s 8aAf C.88s rgəş P C 18 
(6) Öm Prakash v Moti, 41: A 400 


(7) Shıogopal ev Sukhru, 87,1 € 97 9ösN 48, 

(r) Allahabad Bank ə Bhagıvan, 48 A 343, 

(s) Ram Gulam vc Kallash, $2 A, 493 

(ÖD Şeethaşama, Balavankata v, Official, 49 M 849 F B 1926 M oga . 
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ust and proper debts vests in the Official Assignee or Recelver. 
(4) There is an expression of opinion by the Bomhay High 
Court that this povver of the father to dispose of family: estate 
does not vest ın the Recciver or Official Assignee (v) But 
the above Madras Full Bench differs from this viev and follovvs 
the vtevv of the Lahore High Court (zə) A subsequent decision 
of the Bombay Hıgh Court (r) also has held that the 
aforesaıd observation made in the: carlier case (7) vvas not 
necessary for its decision and vvas not binding on the  Coürt 
The spırıt of the decision of the Privy: Council: and 
that of the Madres Full Bench, is very clear, othervvise 
the sons vvill have on protection agamst the father”s illegal 
and immoral debts “The differtence in vesting of the 
property and the vestmg of the father”s povveer of: altenatıcn 
for his yüst debts ın the Official: Assıgnec, is that ın the 
former case the quecstion of: illegal or immaral debht of the 
father cannot be questioned by the son, vvhereas in the  lətter 
case they can do so This povver vested in the Recetver does 
not come to an end even on the death of the ınsolvent father 
before the sale (2) But the mayority of another Fall Bench (4) 
of the same Court have held that the institation of a, suit 
for partıtıon extingütshes the right of the Official Assignee to 
privately sell the shares of the son, as under such circümstances 
the father”s rıght to dcal vvith the son”. mterest comes to an 
end , (2) but the Official Assignec by a proper proceeding İn 
the msolveney Court may ptoceed against the son”s share, The 
povver of the Recciver ıs subyect to the same qualıficatıon as 
it is: m the father”s hand and, hence, after attachment af the 


son”s interest in the property the Recciver cannot exercise the 


(x) /6:ad , see Gopalakrıshnayya v Gopalan, s: M 342. 

(ə) pimpad v Basappa, 49 B 785 oz Bom L R,034 891C 06 əs, 
41 

(zə) Khemchand z Naraım, 6 L 493 

(ə) Harıdas v Lallubhar, ss B. ro, rrş 

(9) Sripad ə Basapp”, 54276 

(z) Seetharama, Balavenkata 6 Official, sura 


(a) Balusımı m ze, or Official Assıgnee v Ramchandra, şr M, 47 1938M 
735 


(5) Venkitarayan v Kesavan, igə9 M. 778, 
H, L—3s7. 
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po"ver of sale, (c) VVhen the Offictal Receiver, on the 
ınsolveney of the father, sold the father”s as vvell as the sons 
share ın the famıly property, the purchaser ıs not entitled to 
the delivery of possession under Section 4 of the Provincial 
Insolveney Act of 19zo , his remedy İltes in a regular suit for 
possession ın a Cıvil Court. (4) 

This principle of lavr is equally applıcable to both in the 
Presidency tovrns as also in the Müffassal, (€) 

Therefore, the Recetver can untılıse the son”s share obtained 
by them on partıtıon made during the pendeney of” the insol- 
veney proceedıng, to dıscharge the father”s debts vrhich the sons 
are llable to pay. (U/ ) If in a suit for partıtıon brought by the 
Official Assıgnee on the adşudıcatıon of a  co-parcener as 
insolvent no declaratıon vvas made for the payment of the 
debts of the ınsolvent out of the shares of the sons vvho vvere 
also allotted separate shares, thc secparated shares of the sons 
are not lsable to be sold for payment of thcır father”s debts. ( £) 
The Recerver can also attach colourable transfers of ?omnt 
family property madc shortly before adyıdıcatıon. (2) 

In some cases it vyas held that vvhen the father is adiadicated 
a Dankrupt, hıs son/s interest in the yomt family property vere 
not lhable to be sold, (z) 

Father vvhen VVard of Çourt —İt is not the pıous duty 
Of thc son to pay the fathcı”s debt contracted vrhen a VVard of 
a Court (7) 

Suit against son alone v/hen father alıve —But no suit 
for thc enforcement of paymcnt of thc father”. debt agaınst the 
son alone can be iınstituted so long: as the father is alive and 
the famıly undivided. (6) 

Extent of son”s liabılıty —The strıct rule of the Shastras, 
that a son ıs lsable to pay his father”s debts vvith interest, and 


(0 Gopalakrıshnayya z Gopalan, sr M. 342 
(4) Venkatram v Chokkiır, er M. 67 
Həəə Palayenkata v Official, suğra 
ita vg Beni, 47 A a 22ALT ro I . 
(ə) Trayamkeshar ə Basant, 1930 oa 97 ÜAİC 790 1gaş A, zər 
(2) Naraın v Bankı 46 A oız 8 İC 306 ı925 A 1904 
(ə) Offictal Assıgnee v Allu, 46 M sa, Sahaş v VVayıd, ag İC 848 (P ), see 
Chaırman v Sheodutt, ş p 476, Ralia v ÖTcaal, 69 1C” ?ə9 (L) ” 
(7) Baldeo v Bindeshri, 44 A 388 z20AL) əqr ig2A 215 (6İC ağ 
(32 Narayanan 6 Veerappa, qoM ş8: ar ML/ 382 a3sLC 918 . 
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a grandson, those of hıs grandfather vvithout: interest, even 
though no assets have been inherited, vas /ega/27 enfoiced n 
Bombay, until the hability vas İmited to assetə by: legislation 
(7) The son”s lability is İlmited to the extent of ancestral 
property ınherited by him. (zz) 

Remedy agaınst extravagant father —İt vvould seem that 
partıtıon is the only remedy by vhich a son may növ 
protect hıs interest from the hability of payıng off the debts 
of an extravagant father , (2 but this remedy vvould be 
eftective only agaimst  debts incurred: after the partıtıon, (o) 
as after partıtıon there are no assets of the father mn the 
hand: of the sons, (2) and ecnsequentiy the Official Assıgnee 
appoınted on the ınsolvency of the father, 1oses his pover to 
sell the son"s share (?) A maşority of the Full Bench of the 
Madras High Court, (7) the carler Full Bench havıng: kept 
the question open (s) has, therefore, hekd that the son”s shares 
allotted to them on partıtıon, is habic for the father 5 pre- 
partıtion debt “This. is: consistent avith the true: spirit of 
Hındu lav, vhich has uündergone  considerable mödification 
from time to time by şüdicial decisions as also by legislatıon, 
minimising: the sons liability to pay father- debts to a large 
extent, (2) İt cannot be said that the principle lad döv 
by the mayorıty of the Full Bench ts not to be found in any 
text of Hındu lav, According to Yaymavalkya (zz) son vvas 
hable to pay his father” yast debt eyhich vyas mdependent even 
of his getting any assetə from the father This: Hability has 


() Bombay Aet VII of :836 

(m) Ramanand z Chhotey, 20 AT, ) gög i921A 24 7: İC 47, Sukhdeo 
v Madhusuddan, 10 PP qoş, Bhuyayvan o Nam, (s TEC 334 (P), see Ramiz 
Nand, 4 p 469, 88 IC 83 1925 p 088" öv see Karoo v Rameshvear, 6 
PL) 4sr öz İC gos, Bed v Nakehhed, 1924 N qo 79 İC 884, Bhag- 
vrantı v Deo, 1928 A 166 

(s) ÖBut see Ram v Mangal, 23 O C 3? 3OL 7 87 6o01C z2iş 

(o) Yhıs viev, quoted vrith approval in Subyamanıa v Sabapathy, sr M 
gör, 43 FB: ı928 M 6ş7, 677 

(2) Ram v Nand, 4 P 469 881C 8ır3 roaş P, (88, 

(q) Balusamı, rə ?e soz, andc $ 449 foot note (a) 

(?) Subramanta v Subapattı, səğra , agceeing vith: luganatha v, Visvesam, 
42 M (2: 46ML ) sgo 8o1C, 228 1gəq M 682 

(s) Koduru v Magunta, şo M. s35 

(0) Se Kishan v, Briyra, si A, 932, 938 (u) Text Nə, 18, p 3ı6, 
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been reduced to the son”s lsabılıty to pay hıs father s debt not 
berng illegal or immoral, to the extent of the assets obtamed 
by the son and the entire yomt family property of the father 
and son may be sold to discharge such: debt, This: p”inciple 
of son”s lability to pay fathers yust debt- to the extent of the 
ancestral property ıs equrtable and perfectiy consonant vvith 
Hindu lav, İt vvill be kicking: at the: ladder on thc part of the 
Hındu son £o say this hability of the son to pay his fathers 
üst pre-partition debts out of the son”s share alloted to him 
on partıtıon of yornt family property is tantamount to takıng 
one”s property to pay another mar”s debt, Besides, it 1s una 
reasonable to make any difference betvvecn the position of an 
honest creditor vvho advanced money to thc father for no 
illegal or rmmoral purposes but failed to enforce repayment 
before partıtion, and another similai creditor vho  enforced 
repayment before partıtıon, although he may have advanced 
money subsequcnt to the other cicditor Moreover, honcst 
ercditors advancıng money to the fathci vvho vvas then yomt 
vyith his sons, on a simple money bond for a term, may have 
his remedy agamst the point prope:ty lost by merc partition 
of the pomt famıly p:operty before the money due under the 
bond becomes mature for repayment and may thus give a 
handle to a dishonest father to deccive creditors The Hinda 
pomt of viev has: been clcarly explamed by Mr, İustice 
Mukhery of thc Allahapad High Court (ə) evho has: adopted 
the viev of the: aforesaıd Full Beuch of the Madras High 
Court, 

The Allahabad Hıgh Conit in a case vihere the partıtion 
vas effected during the: pendency of: creditor"s suit, held a 
contrary vievv and laid dovn that the hability imposed on 
the sons only continue, as long as they vere ort in property 
(gg, İt appears that the true: Hindu pomt of viev and the 
lav on the subyect vas not placed before their Lordship:. 
The prınciple laid dövn by the Full Bench of the Madras 


(ə) Kishan v Briyra), şı: A, 032: 1939 A, 7a( 


(09) Gaya Prasad v, Murlidhar, şo A 3? oa? A zi, lagadısh v Sridhat 
1927 A, 6o, 
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High Court (x) has been folloved by a later decision of: the 
Allahabad Hıgh Court,(7) İn this Allahabad decision Mr. 
Tustice Mükherii has clearly explamed the lavv from the 
Hindu pomt of viev vyhich has undergone a change mn the 
hands of “Anglo-İndian Courts” and has adopted it, disagreeing 
vvith the earlter decision of the same Court, (2) A fev 
months later the same Court (a) agaın vvithout noticing this 
later decision (2) folloved the earlicr onc, (c) 

The Calcutta High Court (a) on the same principle, has 
held that for the father s pre-existıng debt the son”s separated 
shares are hable to be sold for its repayment, İn this case 
the separatıon vvas effected by the conversion of one of its 
member to Christianity and not by actual partıtıon, 

The Bombay Hıgh Court also holds that son”s share oh 
partıtıon is: liable to be sold for father”- pre-partıtion debt: (e) 

The same vtevv is entertamed iri Oudh (2) 

The Patna Hıgh Court, (£) hovvever, holds a contrary 
vievv, namely, the son”s separated share ss not liable for father 5 
pre-existing: debt, follovring: the decisions of the Madras High 
Court vvhich: have becn ovet-rüled by its övn Full: Bench (2) 

The 2oya fiales of a, partıtion cannot be questioned, merely 
on the ground that it vvas so effected because the father vas 
incurrıng debts (2) 

If after partıtıon the mortgagee of a: preeexisting debt 
succecds in obtaınıng personal decree against the father after 
exhaustıng his remedy against the father s share, then he 
vrould be entitled to proceed agamst the son” share of the 
famıly property, (7) 


(x) Subramınıa v Sabap:tty, sr42/4 

(ən Kishan v Briyray, s A 932 igag A 7ağ 

(ə) Gaya Prasad ve Murlidhar, sxö/a 

(a) Ram Saran v Bhağvan, $2.A z7r, (5) Kıshan vg Briyra), "qörd 

(0) Gaya Prasad v Murlidhar, si2ra 

(di Kuladı v, Harıpada, 40 C 407 iz C MV N roz. 16CL ) tt ii? 
C 257 


(e) Annabhat v Shıvappa, 52 B 376 28 B 232 

(() Raghunandan v Mott, 929 O ao F B Mathura v Shambhoo, 1928 
O 225 (9) Ram Ghulam z Nand, 4 P, 469 

(2) Subramanıa o, Sabappatty, szöra 

(6) Kishan v Briyray, sr A 932: 1gag A 7z, Gaya Prasad v Murlıidhar, 
Əyar 1927 A 74, Kanı v Chelluri, qo ML L 473 29 M.L.T 2öş 


(9 Kandasamı 0 Marudachala, rga8 M tos. 7 
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Şub:Sec v— MOTHEB-S DBBT8 

The mother mortgaged the property given to her by her 
husband to raıse a İoan to pay off previous debts binding” on 
the famıly, her ovm debts and the debts mcurred for the 
expenses to protect her husband from a criminal case, The 
decree obtamed by the mortgagee against the mother vvas held 
bındıng on the sons except the sum raısed to mcet her ovmn 
debt. (2) In this connection see Ch, XİL sec, 9, sub-sec. vi, 


Sub-Sec. vi--GQRANDPATHERS AND GRBAT-GRAND PATHERS 
DEBT8 


Grandfather"s and great-grandfather”s debts.—İt has 
already been said before that according to Yafnavalkya(/) and 
Mitaikshara (9) the grandsons are ltable to pay off the grand- 
father”s debts, vvhether they inherit any property from him 
or through him (zz) But the grandsons are not lable to pay 
nterest The Patna High Court, hovever, has held that the 
Hability to pay debts of a grandfather is co-extensive vith the 
labılitiy mn the case of) father”s debts and, hence, interest is 
payable thereon, holding that the İndran Courts did not follovv 
the texts vvhich say that interest is not payable for grandfather s 
debts (o) İt is stated above (2) that the son”s lability is not 
limited to the extent of asset: recetved by him, consequentİy 
the grand-on”s Hiability cannot be greater than that of the son, 
The grandsons are lable to pay the antecedent debt of their 
grandfather, (z) The pious duty vill be more pressing in the 
case of grandfathers debts, than ın the case of the father 5. (r) 
The grandson ıs lable for the debt incurred by the grandfather 


(0) Tara ə Harkishen, so A 447 1938 A ost 

(/) Text No 18 p 316 

(m) Page 431: sx2ra 

(n) See page 431 :sufra 

(o) par Yaran q Goverdhan, 4 P 478 6 P LT 497 86 1 C şar 1925 


((p) 5ee p, 481 :/66f notes (1) and (m) 

(g) Gaurı v Sheonandan, 46 A 384 22AL 1 309 78 1 C ıl :igş A 
si, Madhusudan . Bhagıran, 53 B 444 1929 B 3 Kuldıp -. Ram, 
3 əə İc Rə 1924 P 454, Madho v Nliamat, rı O,.L Vo s?93 193 


(72 Kuldip v Ram, 3: P, aşş . 8:1 C, 385 1924 P 4ş4 
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by gıiving security for a person appointed a guardian under 
the Guardians and VVards Aect, (5) 


A grandson is held to be entited to challenge an altenatıon 
made by the grandfather for vvant of legal necessity though he 
vras not born at the date of altenatıon. (2) 


İn order to successfuliy attack the valıdıty of a sale in 
execution of a decree passed against the grandfather, the onus 
is on the grandson to prove immorality or: illegality of: the 
transaction on vhich the decree ıs based , (zz) but mn case of 
alienation the onus is on the purchaser to prove the valıdıty 
of the alıcnation.(7) 


The Prıivy Council has növv laid dövn that ther ule vvhich 
binds son vıth lability to pay his fathers debts, extends 
equally to grandsons and great-grandsons. (ze) 

Sub-Sec vi—DEBTS NOT BINDİNG ON HEİRS 

İt is vvorthy of specsal netice that the question as to the 
Hability of the male issue for the debts on the father or other 
paternal male ancestor, ıs dealt vvith by the Tudicial Cammıttee 
as part of the /omt famıly lavv, and vvith respect to vvhat 
may properİy be called 4227 or money borroveed, İt is not 
reasonable to suppose that the vvhole Chapter of the Hındu 
lav, on the topic on /e??iz of acfıon called Recovery of Debts 
is intended by thetr Lordshıps to have the force of lav novv, 

The different Civil: Courts: Acts do not include Zecoze/y 
of Deöts vhile enumerating the branches of Hindu lav to be 
admınıstered by the Civil: Courts of) the different provinces 
respecttvely, The Bombay Civil: Courts Act, hovvever, does 
not at all refer to the Hındu and the Mahomedan lavvs, but 
provıdes that the lav to be observed in the trral of suits 
shall be s/azzfory /azı , in the absence of such lav, /ocaZ 
xsage , 1 none such appears, the /a:z of the az/esdant, and 


(s) Br Nath v Bindhesbvvarı, 6 PLT ş6o 851 C z7ot gös P 6og 

(6) Balu Ram v Mahadeo, ga? A 127 

(u) Badrı ve Radh: 8ol1 C, 622 1gos O gg 

(ə) Badrı v Radha, 8o1C (22 1935 O 109 

(xə) Masıt Ullak v, Damaddar, 48 A, si8: sa 1 A, 204 1921 P C tes, 
f9”Toved ın Yang v, Bhaya, 1928 O, 43ə 
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in their absence, eçzz/y, /xs/zce and good cansciençe, The 
language of the Bombay Act ıs elastıç, and any branch of 
Hındu lavv may be enforced, cither as the lav, of the defendant, 
or as furnishing:a rüle consistent vith: the: principles of: egz?27 
and /zsfsce. 

Debts not binding according to texts.—Father s debts 
not payable by sons as enumerated by Yayavalkya, Ushanas 
cıted in Mit, on tı, 47, and Vrihaspati, Gautama and Vyasa cited 
in Vivada-Ratnkara 22. 57-58, are as: follovvs—(ı) debts due 
for sözə fxons  İtqnor, (2) for İzst, or (3) for gemöliüg, (4) un 
paid /7z:es, ()) unpaid 7o/2, (6) 4se/ess güfis or promises vvith- 
out consıderatıon (a) ör made: under the influence of lust or 
vrath (7) debt for being szrety, (8) debt by or for £rade and (9) 
debt that is not vlyavad4riğa or lavvful, usual ör cüstomary. 

Danda or Fıne.—A decree for mesne profits obtamed 
against the father is not ın the nature of qaza or /?ae€ and a 

son İs under a pious obligation to discharge it, (9) İn the 
absence of intentton to misappropriate the money handed over 
to the father for dıstribution, the mere delay or failure to 
distribute it to those entıtled to shares thereof, does not 
amount to misapproprıatıon and the sons are ltable for it (z) 

Useless gift.—The Mıtaksharğk on the text of Yülna- 
valkya, explaıns “zese zs güfis” to be gifts: promised to an 
impostor, vvrestler, flatterer, or the İlke. 

Suretyship —V/ith: respect to lability for: sz?e2/:222 there 
1s.a difference betiveen the sages , according: to some, the son is 
hhable, if the father vvas surety for repayment of money, not 
ın other cases , according: to others, the: son is: not liable in 
any case, This is not hoveever, a, debt for vvhich the other 
members of the famıly shonld be made liable. Büt some 
High Courts have dealt vvith this: question, as: if the vvhole 
Chapter on Recovery of Debts is növ m force, (4) İn the 
case of /Varayan v. Ventatacharya (5) a grandson vyas ex onera- 


(x) $ee Aryun v Chhagan, 6N L R 185 z?21 C caq 1923 N 300 

(92 Ramasubramanıa v Sivakamı, zr: L v/ 606 195 M VV N zr gol C 
165 1925 M 8ar 

(z) Ganesh v lot, 87 1 C 37 1925 O 719 

(a) Sıtaramayyə v Venkataramama rr M 373, Tükarambhah v, angaram 23 
B 454 Benares, Maharayah of v Ramkumar 26 A 6ti and 28 B 4c8 

”ə) 28 B 4e8 6 Bom,L R 434 
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ted from haability for grandfather"5 suretyship vvithout a consi- 
deration, It has been held that the sons (z) or the grandsons 
(a) are lable for the debts of the father or grandfather, 
İncurred as a surety, But the sons are not lable for fathers 
debt, if the father stood as surety for something: illegal or 
İmmoral, (e) or the honesty and good behavıour of another, (7) 
If the surety svas of a putely personal character such as for 
appearance or assurance, but not for payment of money, the 
son”s lsability ceases on the death of the father, (z) 
Vyavaharıka.—As regard: the term zyaza2ar:2a, Pandit 
Giris Chandra Tarkalankara, the learned translator of the vrhole 
of the Vyavahürüdhyaya or Lıtigation Book of the Mitakshari, 
has rendered it into “4ecessary for: life,” ln. a decision of: the 
Bombay Hıgh Court, the original term “zo? vyava/Zdrıka” is 
supposed to be azyava/dra, “vvhich,” it is observed by the 
İcarned yudges, “may perhaps be better rendered as x?rzeyia/, or 
xol sanctionedl öy danı or custom, Utas this vvord that has crept 
into qur text books under the gurse, or dısguise of 2//aga/ or 
immoral, and it vvill be: scen that it: rcally bears a vider 
sıgnıficance, Put to sımple English, the texts amount to this , 
that the son ıs not to be held lable for debts svhich the father 
ought notlas a decent and respectable man to have incurred He 
is ansvvcrable for the debts legitimately incürred by: his father : 
not for those attrıbutable to his failıngs, follies or: caprices,” 
Accordingiy it is held by their Lordships that a son is not lable 
under a decree obtained against the father for damages caused 


(6) Rasık v Singbesvar, 39 C 843 16 C VVN rio3 (6 CL ) 107 14 
I C 147, Kamesvaramma v Venkata, 38 M 1120 27M L İz 24 
IC 424, Ramchandra e Kondayya, 24 M sss, Subramanıa v Shavr VValla- 
ce, 38M L 7402 28M LT ror ı2L VV.ıl? 581 C 648, Pudarv 
-Bannath, 0 1 C 745 (O), Mayaram v Bharran, 19N LOR 29 7:1 C 
951: 1933 N ils, Chakhan v Kanhaiya, 1929 A 72, Mata Din cv Ram, 
s2A 153 1930 A 87 

(4) Mahabır v Sin, 3 Pat L) 396 4ö IC oz, Balkrıshna v Sham, s6 HEC 
göz (P) 

(e) Satya vz Satpır, 4 Pat Lİ 3oo si İC 79 38 ML) 402, see 
P 446, topıc “Suretyship” suğra 


(7) Choudhurı v Hayagarba, 10 P 4 
(6) Thangathammal v Arunachalam, 4r M. toyi ML 229 (r9ı8) 
MƏN 4 07 35 / 229 (9 


673 ASC 76, see Satya ə Satpır, 4 Pat ) aog, sır" şı İC 
791 , see also İvala v Maharaya Protap, r Pat L/ 497 37 C 84 
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by the father s zo7oxg/7//, though not illegal, act in erecting a 
dam obstructing passage of vvater to the plarmtiff”s property , the 
son could not be held ansvverable for the lability incürfed by the 
father, from vvhich the family estate derived no benfit, (2) 

The İcarned yudges do not seem to be right. in thinking that 
this vvord has: crept into text-books as: 2//£gaZ or z9)zoraf 
vrhereas the vvriters of the text-books use the tvvo terms as 
comprısıng all the debts: for eyhich the sons are declared not 
hable, 

The Calcutta Hıgh Court has not accepted the rendering 
made by Pandıt Giris Chandra Tarkalankara and rendered 
“yyavaharığa"” as equrvalent to “lavful, usual or cüstomary,” 
(?)So under almost the sımılar circumstances, as vvas: in the 
last mentıoned Bombay case, the Calcutta High Court has 
held that the sons ate bound to pay the father”s debt (7) 

The Madras Hıgh Court does, hovvever, dravv a distinction 
betvyeen a breach of civil düty and a eriminal act, vvith respect 
to misapproprıatıon of money by the father for purpose of 
determining: the hability of sons to make good the 1oss caused 
thereby, vvho are held to be ltable if the taking: itself does: not 
amount to a criminal act, in vhich case a son cannot be made 
hable (2) The Madras High Court, (7?) dissenting: from: the 
above Bombay case, (2/2) and folloving: the decision of the 
Calcutta Hugh Court, (ir) has held that Azyava2ars5a debt 
means a debt not opposed to good morals, and cohsequently 
the son of a trustee of a public charıity is hable for the funds 
of the trust mis-appropriated by his father, (o) The fact 
that the father vas gurlty of a criminal offence does not affect 


(2) Durbar v Khachar, 32 B 348 10 Bom LR ə97 

() Chhakaurı v Ginga, 39 C 832, 858 iş CL) 228 16 CVVN şişi iz LC, 
6oş, ın this connection see Mahibir v, Sin, 461C əy, ai 3 Pat L 7 396, 
Me () 39 C 832 

() El qız m aga 27 M 7 Kanemar vg Krishna, ar M 161 17 

13, Gurünatham z Kaghavalı, 3: M 472 ML 

: LI daz, sa Ralla o Balmokand, 8L ə (20? 3MLT ga r 8 Cr 

2) Garuda vz Nerella, 35 MT: 7 Gör 9LVV r ə MLT €3 

(ə) 32 B 348 ” 5 (68 481C ?ao 

() Chhakaurı v Ganga, 3g C 8öz, 899 16CVVN sig 1CL 
Lİ 6og , see Gurunatham v Raghavalu, ar M. 472 ii MİT əə də 

14 
(o) iə connectton ser, dəfe 35 444-445, “EÜreaches regar ding others pro- 
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the habılıty of the son, (2) 

The Oudh Chref Court interprets azyaza/Za? i/2a to mean 
a debt not supportable as valıd by legal argüments and n 
vrhich no right could be established in a Cöürt of: lav, (2) 

The damages for vvrongful misappropriatıon by a father 
Of another s property cannot be deemed 47225 for vvhich 
a son may he liable, there vvas no debt antecedent to 
the decree, but merely a right for damages for a vrongful and 
criminal act, () The proof of” previous: conviction of the 
father ıs not essential, the test bermg vvhether the debt vvas 
mfected vvith an element of eriminalıty. (3) 

İt should be noticed that if a father embarks ın a ne trad- 
ing business, his son: cannot be made liable fo: the debts in- 
curred by him for the same, (2) 

İt is not prudent for the manager to indüulge m risky tran- 
sactıons, but an act is not azyaza2arıka merely becauee it 
involves: risk: to the family estate, (7) 

immoral debts —VVhile explainıng the text of Yamaval- 
kya the Mıtaükshara says,—“that sons are not bound to pay to 
the zvzye-sedler and the rest”— € , to the sezmrxrg gamöle:, 
to the ?/:2s/76es, and the others 

Thıs explanatıon shovvs that there should be direct: connec- 
tion betvvecn the debt and the ımmoralıity exoncratıng the 
male issue from the labılity of payıng the same The mcre 
proof or general evidence of immorality, (z) that the father 
vras grossily extravagant and selfish ın expenditurc, (zə) ora 
man of extravagant, profligate and immoral: habits, (?) or 


(2) m this connection see azz/e 2: 448 “Criminal Act. 

(g) Mohammad z İhqo, 1928 O To 

(ə) Pareman v Bhattu, 24 C 672 

(s) fagannath o yügül, 48 A 9 23 AL ) 882 89 1C 492 1926 A 89, 

(6) See 6 380-987 (b) date 

(6) Naraınrao ə Seth, igi N 273 - 

(v) Lala Mükti v İsvarı, 24 C VV N 938, 944 57 İC 8:8, Sri Nara g 
Lalə, ı?7 CVVN ə, P C , Shibeshur z Bri), i4 1C 183 (C ), hasivantı 
v Te) rzo PVVR igi? 4iİ C ig2, Ramasvvamy v Kasıinth, g38 M 

26 


2 

(x) Sıta v Zalim, 8 A 23: 6AVVN öz 

(ə) Sn Nara ə Lala, 1? CVVN ix PC 25 ML) 3? T71€ 720, 
Hazar Mal əv Abanı, r? CVVN 28o 17 r 48 81C 62ş, Bibu 
Sıngh vq Biharı, 30 A rs6 SAL i7s AVVN (1908) ör , Dhulipalın v 
Kuppa, 36 ML) 29: s8 IC ?7oz, Narendra gç Abdul, ao IC 6 2 
OL ) 277, Ulfet v/ley, 8 L 63z, 642 1928 L 8) 
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kept a miıstress, (7) or delighted mn: zazi/c2es, (ə) or that he 
attended zazz/c/es on also gave  reziiches at his övm  expense, 
(a) vill not be enough, unless some: conneectton be shovn, 
betvveen the debts and the father”s immoralittes, (2) İt must 
be proved that thu p uticular debt vas: contracted for an im- 
moral purpose (c) 


Specul"tion Speculatron is not repugnant to good morals and a debt 
t - 
Lö contractcd for such a purpose s not tamted vvith: immo- 


ralıty. (4) 

Debts hövv far bind cosparcener”s vvives,— The vvives of 
ğo-parceners of a ?omt family have rights of residence in the 
famıly dvvelling house and that of maintenance from the family 
property and the co-parcene:s have no right to sell the house 
or the property so as to deprive them of therr rights, unless it 
yverc to mect claıms vyhich are paramount to their: rights, (e) 
So unless the vife of one of the member: prove that the debt- 
to satıisfy vhich the dvelling house 4vas about to be sold, vvere 
for İmmoral purpəses, she cannot claım that the house be sold, 
if at all, subyect to her right of residence, (/) 


Sub:Sec vi INTEREST 
interest — Aecording to the rages the sons arc lable to pay 


Şonis, the father 5 debt- vith mterest, but the grandsons are not ltable 

Şə əonə to pay interest, (g) but it has: been held that grandsons are 
also hable to pay interest on grandfather”s debts, (2) 

Hov” faır The rate --of interest müst be relative to the time and place 

in ne R vhere the money is borroved, the knd of security offered, the 


pəssibilities: of: rcalismg such: security, the suppiy of capıtal 
and the oppərtunities: of: finding: person:  villing to lend , 
and the v hole term, and cöndittons of lending:arc to be regard- 


(y) Sındara Arumugq, ş9 1C 3go 121 VV isg 

(ə) Chintamın z Kashinath, 14 B 320 

(a) Budree v Kantee, 23 VV R o6o 

(6) Ulfet v 1c), 8 L 632 1928 L 83 

(Ə Sri Narain z Lala, 1? CVVN iz4 PC 25ML) ə ız İC ?7əg, Ram- 
chandra z Bhagvant, s3 B 777 1929 B 45, , Tulshi vv Bishnath, so AT 
Ser Subba v Svvamış,? LVV qoz, az 1C 834, Bakhtavar və Ram, 3 O 
L 7 289 981C 44, liz Karti, 1928 O 465 

(d) Chotkao v Hasan, 1929 O 4:8 

(e) Mungala v Dınonath, rz VV ROC 3$ (Bengal School) , see also, Ch, XI 
Sec 3, 5ub See, ti topic “Place of re idence” 

(7) Nınkiv bham, 89 1C 874 192: L (638 

(2) See p 431 axta 

(72 See foet note (x) p 483 
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ed together, (7) İt is not a rule of lay, lad dövn m: Kadi2 
Küushun v. fag Sahu (4 ) that, vvhere a: bərrover has  previ- 
ously borrovved under other instruments, but on similar 
onerous terms, this cannot be evidence that the borroving 
on the occasıon in question vas a, reasonable and proper 
transaction (2) Thetefore, in a süt by the crerditor to enforce 
repayment of hıs money, the defendants can valıdly contend 
that therc vvas no neccəsity to börrovv on an exorbitant rate of 
ıntereət though the neccəsity for the loan might havc been 
accepted, (7) The onus ıs on the lender to prove that therc 
existed circamstances to börrovv at such high rate of interest, 
(0n) and the evidence on the lender”s part that the money could 
not, m the circümstances havc been raised at le-ser rate of 
interest vvould süffice to shift the onus (zz) But vhere there is no 
evidence cr vyhere the lender fails to diseharge the onus, the 
local Court may be şüstified in draving: its öv mfeicence as to 
rate of mnterest (o) and ın ieducing: it, (2) There is no rule 
vyhich bində the Pudicial Committee, to İean to the reduction of 
the rate of interest or to presume that sımple interest müst 
alyvays be şudicially  preferable to compound interest, or that 
rates, because they might seem high in England, must be 
unreasonable ın İndia (,) The) transaction, hovvever, vill 


(s) Sunder v Satya, 7 P ə94, 300, goz ssl A 5s 32 C VN. ös? 47 
CL 403 1928 P C 64 

(0) AP ig sil A 228 29C.VVN 203 1024 PC 0? 4? MLİ, 3:9 26 
Bom L-R. 732 2 Pat L.R 259 8o1IC ?7or 


(2) Sunder v Satya, suğr”a, 7 P atp 303 


(2) Nazir v Raö, 4: A s?: 23CVVN ?oo, Hurconalh v Rundhirp, 8 
gir 18 L.A ıı, (Mvidov”s case) Nand Ram z Bhapal, 34 A 126, Tikait v 
Pandıt, 6 PC T so7 19025 P 588 

(ən) See Sectton g, sub-section ni, p 483, Na: Radha v l)ag Sahu, 4 Pi) a, 
CVVN 293 SIIA 278 47ML) 320 26 Bom 1 R 732 ə2AL ) so 
SoT1N 79r 1024 PC 184 (case of a vidov),, Hüurto Nath v: Rundbir, 
see above , Nand Ram v Bhapal, see aöove , Harmanoye v Nam, 6 ML) 462: 
Stevense v )anor, ro CVVN 8o əz İC 34, Kruthiventi o Sitarama- 
chandrarayu, 48MT 1) “584 22 LVV s08 go HC 458 1025 897 
Parmeshvvar z Ray, 1928 P s, Buyrıngı ə Padarath, 1900 A s04, lan v 
Bikoo, 7 P 798 igə9 P igo, Ram Saran v yhullar, 3 O 333 

(0): Rai Radha vz lüg Sahu, ter aöove 

(0) See Sunder € Satya, suğra 

(6) Hurronath v Rundhir, (8 C şir İI81AT- 


(g) Bunder o bəaty a, əiəa, 7 P.) atp gö4, see lan v Biloo, 7 P 798 139 
P işo 
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not be vıtiated merely because the interest fixed vvas higher 
than the Couıt rate, (7) 

The son cannot have a sale set asıde on the giound of 
the rate of interest being unconsionable  vyhen: he cannot 
challenge his father”s transaction merely on the ground of 
vvant of legal necessity, (s) 

Damdupat — The rule of Davzd/7ağat is that the interest, 
exceedıng thc amount of the prıncipal, cannot be recovered 
af a time, (6) though the total amount paid from time: to time 
may far exceced the capıtal, This rule of lavv is not applied 
to the vvhole of dia İt applıes to matters of: contract: (4) 
and only to cases vhere thc par tics or the debtors are Hindus, 
(6) Buta Hindu by assıgnment of a debt in his favour from 
a non-Hındu (ev) or a non-Hindu by similar transfer from a 
Hindu (r) cannot enforce this rule against the creditor. 

Thıs rule is applıed to the Presideney of Bömbay, (7) the 
Provmees of Berar, (?) and Sndh, (4) Santal Parganas (2) and 
the portion of the: city of Calcutta vvithin the yurisdiction of 
the Orıgmal Side of the High Coöurt: (c) Büt it does not appiy 
to the Presidency of Bengal outside the area mentioned 
above (4) This rule is not applıcable in Madras: (£) 


(r) Sheo Beharı v Sheo, go 1C 345 1925 Ö 740 

(s) Sobha ə Kesho, 1930 O 234 (6) Manu, Ch vir, isr 

(ə) Horrram v Madan,aə Cl 1 33s PC 

(vu) Ramconoy v Tohur, , C 80? , Ram Kanye s Cally, ar C 840, Dayvood v 
Vallubdas, R B: zz, Nanchand i: Bapusahcb, 3 Bişr, Ganpat tv Adamı, 
3 B 3ız, Alı Saheb v bhabyı, zı B 85, see ?? Geo Iİ Ch: 142, Section 13 

(x) Harılıl v Nagar, zr B: 48, Narayan v Syed Hafiz, 82 IC: 264 gös N 
zı, Abdul v Sheikh, gə? N zag 

(0) yeevan v Manordas, 35 B rg r? Böm 1: R göz 81C 649 

(9) Sundara vi layavant, 24 B- riq 1 Böm LR şsr , Suüklal v Bapı, 248 
30ş 2 Bom İ R 18, Alı Saheb v Shabp, zr: B 8, , Dagdusa e Ram, 20 
B ör , Balkrishna v Hari Göbind, iş Bİ 84 , Gönesh v Keshavrav, iş B 
625 , Harı v Balambhat, g B. 233, Narayan v Satvaıı,, 9 BHCR 83, See 
Hıralal g Narsilal, 37 B: 326, 338 qr 1A 68 r Bom LR 483 iz LI 
424 25 ML) Tor ir AL ) 432 181C gög 

(2) Ram Chandra v Kasha, 10 NLR. 6, Narayan v Nathmal, r? NLR 
zoo 6ş IC 2?s, Nariyan ə Khivvaray, ro29 N 117 

(a) Karamchand v Balchand, 2 SI. R o 

(0) Sourendra v Harı, 5 P 135, 145 

(6) Nobin v: Romesh, 14: C 78r , Ramcony v Tohur, s C 86? 7 CLR 204, 
Ram Kanaye v Cally, zı C 840, Lall v Hhaomoney, 23 C 899, Ramlal v 
Haranchandrı, 8 BLR (OC )a3o 

(d) Het Naryan v Ram, 9 C 8?r r2CLR şgo, Suriyav Sridhary, 9C Səs: 
12 vi R Rə , Pranz ladu, 2 CVVN 6oş,, Deen Dayal z Kylas, İC gg: 
24VKı 

(e) Annayı ve Raghubir, 6 MHC İK 406, Suhramanıı vz Subramanla, 3:M 
şo , See afso Madbyva ə Venkataramanyula, 26 M o6ə, 669 
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“The rule of €a”xafzöat only exists so long: as the relation 
of debtor and creditor exists, büt not vhen the contractual 
relatıon has come to an end by reason of a decree,” () It 
does not appiy to a claım for legacy. (zr) 

The prınciple of: a/zzızafağaf is: not applıcable to a decree 
by puisne mortgage (/2)) nor to interest accrumg due: after 
the instıtutıon of the suut. (:) The interest on arrears may 
be capıtalısed by subsequent agreement, but prospective 
interest cannot be capıtalısed (7) 

The rule of e/arıza7ğat is not: affected by the Transfer of 
Property Act and the Indian Contract Act (2) or the Acts 
relatıng to mterests, (/) 

Sub-Səec ıx—LIMITATION" 

Limitation — The son”s pious düty to pay the father”. debt 
vill be barred by lmitatıon, if not enforced vvithin six years 
under Artıcle 120 of the Limitation Act.(?2) from the moment 
the debt ıncurred by the father matures , (z2) but m the former 
case ıt is not decided  vhen: the right to süc accrües for the 
purpose of this Article, İf the personal remedy against the 
father is barred it becomes barred against the son also, (o) 

Son”s habılity for barred debts — Some Courts hold that 
İt s a pious duty of the son to pay off the tıme-barred debt 
of his father, (2) vvhile others: entertamn a contrary: viev,, (2) 


(/) 4 the mafter of Harılal Mülhek, 33 C 1209, 1276 0 C VV N 884 

Nanda 9 Dhitrendra, qo C ?7rno ər 1C 9?a , Narayan v Klheveara), 1929 
117 

eş Harıram v Madan, 49 CL) 33s, 341 PC 

(2) Naryan v Nathmal, r? NL.R 200 

(ı) Achyut v Ramchandra, 27 Bom LR 492 8?İC 719 1925. 3öz, 
Motdhal s Reni, rgöq N 348 781C 7 

) Sadasheorao v Kalusingh, zı NL. 4s 88İC sö gös N oz2 

£) Kunya v Narsamba, Aa C 826 2oC VVN ro, yeevan v Manordas, 38 
B gg, 203 12 Bom L. gg 81C 649, see37 Geo İL Ch 42: Section 
13 and also Sectton 4 of 1 ransfer of Property Act read vith Section 37 of 
the Indian Contract Act , öZ see Madhvva v Venkataramamulu, 26 M €62 

(2 Ram Lal ev Haran, ız VV R (OC)9 , Kushəlchand z İbrahim, 3 BH 
CR (A C )2ş, Hakmıv Mem, 7? BHCR (OC )19 

" See gost Sec o, Sub sec iv, “Limitation” 

(95) Briynandan v Bidya, az C 1008FB i9 CVVN 849 2:CL) s43 29 
IC 629, Champa vg Sham, ı31C s20(4A) 

(ə) Surla v Golab, 27 C 76z 

(o) Thakur v Yagra), ıg28 A 86 

(2) Shıbnath v Alliance Bank, əş 1C 480 to PVVR işiq 2 PLR  igiq 
3PR ışgış, Harı z Bharat, 20 1C sgö 16 OC 185 

(9) Subramanıa ev Gopala, 33 M 308 20 ML) 633 8M LT əə 2?1C 
898, Achutanand v Suryanaraın, 5 P 746 
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But the son agreement to pay father s barred debt, is not 
illegal, (2) 

Renevval of barred debts —The sons are lable to pay 
the tıme-barıcd debt acknovledged by the father by executing 
a second bond, (s) that ıs, if the father revived the  debt 
and made hımself hable, the sons are bound by it, (2 but 
a contrary vicvv has also been held (44) VVhen according 
to the terms of the deed of partıtıon the son failed to discharge 
the debts allotted to his share, and the father bermg pressed 
by the credrtor, kept the debts alıve by reneving the deed 
and then discharged them a personal decree can be obtamned 
against the son in a, suit brought by the father for recovery 
of the money, (7) 

The renev,al, by the managıng member of a yomnt family, 
of a time-barred promissory note originally execüuted for the 
benefit of the family, after the sur for partition 4vas 
filed, does not bind the other members : büt in equltty they 
are bound to contribute to the same (zə) 

VVhen the sons executed a sımplc money bond in order 
to pay off a trme-barred debt düe from their father, the bond 
could be enforced against the sons to the extent of the famıly 
property and not agarmst them presonally, inasmuch as, the 
bond vvas vithout consideration and aş it did nöt come: under 
Section 25 (3) of the İndtan Contract Act, because the original 
debt, but for the lımıtatıon, could not have been recovered from 


the sons, (4) 


(r) Ralamıeer v Subramanıam, rg28 M 1201 

(5) Ram v Chhedi, aq A 628 z20ALİ 577 1ğ22A 402, Satyanırayan v 
Satyanarayanmurtı, şo ML) r44, see Harı v Bharat, ı6 OC 18 20 
İC sgo 

(£) Tagdambıka v Kalı, 9 P 843, 847-849, Gayadhar v lagannath, 46 A 
775FB 

(4) Indar v Saryı, ır 1C) 73? (A), lang v Bhaya, 1928 O 4ş, see Naro v 
Paragauda, 4 B.347 19 Bom LR ög əg9l C əş, Giridhariı v Govind, 
19 AL 146 63 İC os 

(ev) Ramasımı ə Doraırsamı, 1929 M 137 

(x) Vıisvasaukaran vrayanı v Kasi, ar LVV 23 85 1C əs zs M 


453 
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- fatdlan: kegislatuye and düdiclal Committee —A student of yurlspru- p Ç and 


dence vvould he at a lass to understand the principle on: vhich the highest 
tribunals are changing the Mıtiksharl lavy vhich they are called on to 
admınister Hindu lay) as İt is, seems to be surted to the exigencles, ind 
İs oonducıve to the vvelfare and vvell-berng, of Hindu society , and the intyos 
duction of an innovatıon, like the legal liability of: the son to pay off the 
father”s debt, has been attended ivith: misehievous: consequences entailing 
great hardshıp The İndian moneyslenders are shrevvd. and astute enough to 
be able to protect their öv interests, vvhile: men of” property here are often 
surrounded by unprincipled servints and hangers-on vho feel no compünetion 
in robbing their masters and benefactors in: collusion vith: möney lenders not 
found to be endoyved vith: honesty By the operatıion of the doctrine intro- 
duced by the Privy Council in Giz42ayee 7 a/Ps case many ancient famıltes are 
becoming rurned and reduced to poverty But vhile the: yudicral Committee 
is ehangıng the lay for the  bonefit of dishonest money lenders mistaken for 
honest bankers, the İndtan Legislature is passing: Enactment after Enactment 
for the protection of the people against the money-lenders, 


Seo 90—YU0101AL PROOXEDİNGS 
Bub-Seç 1—80118 

Personal and representative capaclty — Every member 
of a İoint famıly has tvvo capacıtıes, one of vyhich may be 
called the personal and the other, the representatıve, İn 
transactions: vyith: outsiders he: represents: the vihole family, 
İf he acts in his representative capacıty, (2) but if they relate 
to his individual interests, then he acts ın his: personal 
capacıty. in all transactıons and: concerns vith the outside 
vvorİd a single member such as the manager, acts as the 
representative of the family so as to bind the vvhole family, 
vrhen those are for the benefit or necessity of the famıly : a 
member other than the manager can so act if he is prevtousiy 
anthorized or his acts be subsequentliy ratıfied by vvords or 
conduct, (s) A property purchased ın the name of a member 
of yomt family is presumed to be family property, on the 
princıple that he represents the famıly. VVhen transactıons 
are made mn the name of one member, as for instance vyhen 
a bond stands ın a single member"s name, that member 
represents the famıly in relatıon to the other party, as regards 
matters arısıng out of the transaction, and accordingly the 


(9) See Ramv Tanak, 928 P ss? 
(z) Vıithu v Babaği, 32 B 3?ş ro Bom L.R so5 
H, L —şşg 
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single member is 27”zəs2 /eze entitled to collect the bond debt, 
and payment to him vvould operate as a valıd discharge of 
the debt, (a) Hov far a sıngle member may represent the 
family: in süits or other yudıcial proceedingə is növr considered, 

The ordınary general rule is that no person can be bound 
by a decrec to vhich he is not a party, it cannot even be used 
as evidence against him , and that a person cannot be appornted 
guardian al /zfem, if his interests be adverse to those of the 
minor Hence all the members must be parties to a sul relat- 
ing to the  property, trade or business: of the family, But 
this rüle is not follovved in all cases in vvhich the managıng 
member alonc vvas the party to a sutt sometimes he is held 
to represent the svhole famıly, (2) and sometimes not so, 
The decısıons do not seem to be uniform, (2) 

Suit by the manager or a single member --There are 
several cascə in vvhich it has been held that onc me nbər of a 
yomt family, cannot alone sue on behalf of the family, (4) 
The managıng menbers of a point family basıncss can main- 
taın (e) a sult against: debtors in their ovn names vithout 
pining: all: the co-parcenerə VVhen, hovvever, the other 
membərs of the famıly are minors, then, the manager vyho 
is the dz /acifo güardian of? their mterests must necessarıly 
represent the vvhole famıly, and may alonc sue, (£) but the 
defendant may alıvayə mnərst on all the co-ovners bemng 
ömncd as plamtiffs on: the: record, (z) Even vhen the other 
membars arc adalt- it has been held that the question of the 
rıght of the manager to suc in his ovn name is iather one 
Of authority , (2) and the defendant desirous of” bringing 


(a) xi v Srinivasachart ar, g ML İİ 103, Ramisamı v Manikka, 
9 155 

(2) See Sheo Baksh v Indra, rə OL / öp 87 1C 185: 1925 O 32 

(c) Phoolbash v Lalla, 3VA 7, 23, Nathuni v Manra), 2 C ıq, Ram" 
sebuk v Ramlal, 6 C Sis , see pp 47$ 476 zə/ra 

(4) Seshan v Veera, 32 .M 284 9 ML) 3?2 SMLT aşı 

(e) See Kishan z Har, 33 A o?2 381A4s 1IsCVVN 32: 3 CLİ) 345 9 
IC 739 2: ML ) 3/8 iş Bom LER 359 , 5€t foot note (v) P 180 
and 7oot note (2) p 388, Durga v Damodar, 32 .A 183 TALTıt şicC 


707 
(7 ) Se Lingangovda v Basangovda, şı B 4s0 IA rız ror 1 
o) 1897 Pc $0, vz 2031 471 “es ?udtcata” 38) 84 Mə 
2) Harıgopal v Gokaldas, ız B s8, Balkrish M 

las Sher, zş A tz 22 AV/N 223 Sa 9 Münicipality, tə B 3a, 
X2) See 6 384-388 suğra , Lingangovda v Basangovda, sızö/q 
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in the other members on the record for ınsuring, himself 
agamst further İrtigation should take the: obyection at an 
carİy stage, as the same is capable of bemg) vvaived) (2) 

VVhen a mortgage stand: ın the name of a single member, 
he alone may sue upon it/ 7) even vyhen the other member- had 
yorned in the deed, regarding the subyect matter of the suit (2) 

Suit against manager alone —İt has been held that a 
decree ın a suit agamst one brother alone, based on a mort- 
gage executed by him as manager for legal necessity even 
during the: minority of: another: brother, and the sale of the 
mortgaged property mn execution of: that decrec, are not, 
bındıng on the other biother (2) 

The learned yudges mn these cases enunctatc the ordinary 
prınciple that: a person oughf not to Le depiuvcd of his rights 
by yudicial proceeding to, vyhich: he vas no party Büt if 
the debt vas one payable by that person as vell as by the 
partie- to the prevrous sutt, and the property vvas: sold at 
its: proper price, and there is no other gröund for impügning 
the decree or the sale, so far as his share 15 concerned, save 
and except the metre technıcal oblection of: his not havıng 
been made a party to the previous  proceedinge, then, it: has 
been held ın some cases, having regard to the pecultar nature 
of the transactıon and position of the members vvho alone 
had been made defendants ın the prevrous suit, that all the 
member: vere bound by the proccedings although sömc vere 
not iorned on the record (22) Thus the managers of a yomnt 
famıly trade and of its money-lending: business have been held 
to be the accredıted agentə of the famıly and to represent 
the vvhole famıly mn transactions fallmng vvithin the: seope of 
their: authority, such: as: börrövying. money by pledging. the 
family property, for the purposes of such trade or business, 
as vvell as ın sutt: based on such mortgage, brought against 


(ə) Gurüvayya v Dattatraya, 28 B, ir, (gs Bom 1:R 68 

(2) Ramanuyacharır o Srinivasachariar, 9 Mİ)İ7 o) 

(2) Subrahmanya ə Sıva, $2 IC 93: tol V/ i8o (gr) MVVN ş)?, 

(?) Abılak o Rubbr, rt C 293 , Subramanıan v Subramantan, 5 M. r25(FB) 
(m) See Tribent o Ramasray, ro P €zo, ?s3 FB 
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them only , (7?) and the vvhole family property has been held to 


pass to the evecutıon-purchaser, unless it can be proved by 
the other members vrho vvere not parties to the suit, that 
there vras no legal necessity or that vhat vras intended to be 
sold and bargamed for, vvas not the vrhole family property, 
but only the co-parcenery interest of the managers vvho alone 
vere partıcs to thc prevtous snit, (6) So also the member of 
the famıly ın vvhose name a leasehold property stood 
represented the famıly ın surts for rent of the property, and 
the decrees for rent agamst him: alone may be realized by 
the sale of the v”hole famıly property. (7) 


Havıng regard to the lov, standard of morality among the money-lenders 


afid many other elasses of people in this country, this departure from the 
strict rule of hiy appears to be likely to lead to fraud, collusion and dishonesty 
İor the purpose of depriying: men: of: their yüst rights by İayyesults of vyhich 
they may be ıgnorant , ind the Courts vvould not be şüstifled in extending 
this exceptional rüle 


Suit against father — The father of the famıly stands 


on a different footing, from that of a brother or an üncle, and 


cannot be ptesumed to act ın fiaud of his: sons, and) therefore 
he may, m a yudicial proceeding, be deemed to represent the 
family consıstıng of: himself and his male issue,(?) 

The folloving: extiact fiom the yudgment of the Privy 
Council in the case of 2/72 Vasomi Babyasın v, Modun 


Mohun (7) shovvs vhat the lav is on the subyect — 

" There is no question that considerable difficulty has been found in giving 
full effect to each: of the tvvo prinaples: of the Mitakshara lav, one betg that 
a son takes a present vested interest yorntly vith his father in ancestral estate, 
ahd the other that he is legilly bound to pay his father”s debts, not incurred 
For rmmoral purposes, to the extent of the property taken by him through his 


————— 


(v) Baba Din v Bansruy, 27 1C 07 20) ss i80C€ 84, Raghinatlyı v 
Bank of Bombay, 34 B ?ə r Bom LR əşş LLC. i?3, Ghanshyam ? 
Hardeı, 3z IC: 380 (O ) see pp 356-358 sefra 

(ə) Daulat ə Mehr, 5 C ?o 141A 187, Sheo Pershad s Saheb Lal, 20 C 
453) Baldeo z Mobarak, 9 C 8) 6 CVVN  3zo, Sheov laddo, 36 A 
py 286 411A 216 İ2AL ) riy 8 CVVN g68 zo CLİ) 282 16 

(ƏT, 175 16 Böm LOR 810, on appeal from 33 A 7 
((2) Bissesür ə Luchmessur, s CLR. 477 61A 233, Hari ə: larram, 4 B 


59) 

(2) 5ee Madhusudan vg Bhagvan, s3 B 444 1929 B 213, Sabha v Kishan, 
52 A 1ozz, Kıshan o Briray, st A 032: 1929 A 726, Sharam v Sadhu, 
1928 L 484, Naryan v Dhubabar zr: NLR 38 galC 66). rgəs N 299, 
see also 2 469 /2ot Mete (5) 

(9) iş C. 4: İ3lA,ı 
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father İt is impössible to say that the decisions ön the subyect are on all 
potnts ın harmony, etther in İndia or here " "0" 

"lt appear: to their: Lordships: that: sufficient care has not alvvays becn 
taken to distingüioh: betyyveen the: question hovy far the entirety of the yornt 
estate is hable to ansvver the father"s debt, and the question höv, far sons can 
be precluded by proceedings taken by or agarnst the father alone from dis 
puting that hability Destructive as it möy be of the principle of independent 
co-parcenery rights in the sons, the dicisions have for some time established 
the prınciple that the sons cannöt set up their rights against their father”- 
ahenatıon for an dərecedent debt, or üganst his creditor? remedies for their 
debts if not tainted avith: immoralıty On, this important: question of the 
hability of the ort estate their Lordships think that there is növ: no: conflict 
of authority 

“ The cİrcumstances of the present case do not call for any tüqulry as to 
the exact extent to vvhich  sons "re precluded by 3 decree and execution 
proceedings against their father from: calling: into question the validity of the 
sale, on the ground that the debt vvhich formed the foundatton of it vas 
ıncurred for immoral: purpöses, or vas: merely illüsory and fictitrous Thetr 
Lordships do not think that (he suthority of) 2 2/z4ya?s case bound the 
Court to hold that nothing büt Giridhari”s (the father"s) co parcenery interest 
passed by the sale İf his debt vas of a nature to support a sile of the 
entirety, he might legaliy have sold it vithout: süt, or the creditor mığht 
legally procure a sale of it by süt Aİll the sons cin elam iə, that not 
being parttes to the sale or evecutton proceedingə, they öught not to be barred 
from trying the fact ör the nature ef the debt in süt of their ovn Assuming 
they have such : rıght, it vill avail them: nothing: ünless they can prove that 
the debt vas not such as to şüstify the sale 

“ 1£ the expressions by vihich the estate is conveyed to the purchaser are 
susceptible of application either to the entirety ör to the father”s co parcenery 
interest alone (and in /Deendiya?s case there certainly vvas an ambiguity of 
that kınd), the absence of the son, from the proceedings may be one material 
consıderatıon But if the fact be that the purchaser has bargarned and paıd 
for the entirety, he may clearly defend his title to it upon any ground vyhich 
vrould have yüstified a sale if the sons had been bröught in to oppose the 
executton proceedings” 

Conclusion, suit by or against manager —İt has been 
held that the maragıng membet can sue and be sucd in a 
representatıve capacıty so as to bind the: cntire family vvith 


the decree. (s) But there ıs no presumption that a, suit 


(s) See foot sotes, (ce), (7), (2), (0), (o), (p) and (g) above , Sherk: İbrahim z 
Ramş, as M 685 zi ML) şo8 rolC 824, ladoo v Sheo, 33 A zi 
7 AL 945 71C göz on appeal 36 A 383 41 A 2:6 18 CVVN 
ge8 zo CL) 282, Duürga ə Damodor, 33 A 183 7AL/ ör ş c 
767 , Rıshan v Har, 33 A o?2 38 TA 45 i3 CL) 345 2: ML) 


Concluston 
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by the managıng member ıs ın his representative capacity ) 
(2) but a contrary vrevv has also been expressed ş (uz) and 
hence, accordıng to to this latter vievv, vyhen he is sued along 
vvith certain other members of the family no such presumption 
arıses, (9)  VVhen the sentor member- of the family executed 
the mortgage deed and they only vere impleaded mn the suit, 
the presumptıon is that one of them must have been the 
manager and as such the decree m such a suit binds all, 
(go) But the other vrevv is that ın the absence of any proof 
that any onc of them acted for the famıly or that any one of 
them acted as 4 /acfo manager the su 1 not binding on 
all, (2 VVhen the father alone executed the mortgage but 
ıp the suit the. sons vere also impleaded, the question of 
presence of legal necessity or antecedent debt onght to be 
tried, if raised by the sons (77) 

The plaınt ın a dut by a managcı should state that the 
suit is by the managei as such (2) But an oöz/ei has been 
exp:essed that mere omissıon to desciibe the manager as such 
does not debar the plaıntıff from clamıng that the manager 
represented the famıly (a) The same Court ın a p.evious 
decision has held that it cannot be laid dovn as. a general 


378 Iş CVVN şər iş Bom 1 R 39 9 İC 73o Bishambhar s İndar, 
ro İC 300 r4 OC, z?, Chapu v Nathan, ış 1 C 876(A ), Kirpal v 
Sant, r, 1 C 3 ?t: PR (19), Mdeia ə Gor, 3 L 288 661 € 
458 19221: 200, Buynath v Daleep, s81C 489 (Pat ,, Lal Bahadır v 
Apharan, ı3 Al 1 r:38 (FB) o71C 7oş, 798, Rameshvvar vg Bhangılal, 
3z VC gö 12 Nİ R 458 "amu zz Sevamınatha, 2 IC zar Iı6MLT 
163 06 VV. 643 , Sheo Dülare ə Bri, əs IC 8Ao 1 OL / 450, Narayan z 
Sagunabar, 49 B 13 20 Bom LOR rzoo SsİIC 8: roəsBB rg, 
Ramchandra z Bhagv-ont, 53 B 777 ro20 B döş, Madhusudan z Bhagvvan, 
s3 B 444 1920B 215, Atma z Bankee, rogol ğı 

(£) Rani asavmı ə Aunathuraı, zo ML) 8s2 7İIC 3ar 

(s) Thakur vo lagraı, ro28 A 86 

(ə) Thakur v agrı, Sə/a ş se. Sethuratnam v Chinna, 1930 M, 206. 

(ə) Deo Naraın se PFagı, 1930 A sar 

(x) Padmakar və Mahadev, ro B zr 

(9) Angara) v Kamrup, ig3o O 284 

(z) Gırvvar v Makbunessa, r Pat L)/7 468 

(a) Gobınd v Baldeo, ig3o P 293 (0ö:£er) 
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porposition that the managıng member müst be mentioned 
as a party ın that capacıty, but if is to be seen vvhether he 
effectively represents the family havıng regard to tle 
çırcumstances of the case. (2) 

Res ludıcata.—A suit, by other members of a iornt family, 
is barred by the pırncıples of zes ?zzaizcata (Explanatıon vi 
of Section it of the Civil Procedüre Code) if m the previous 
suit by the managıng member, the manager acted on behalf 
Of himself and rep.esenting the minor members” interests also, 
and if the other members vvere adults, evith: their: assent (c) 
The execatıon against the father is effective agamnst the: son 
also and if any matter ın execatıon is barred by ?es: z4izcafa 
against the father, it is operative against the son as vell, (4) 
The sut by a purchaser against the son, after the sale havıng 
been set asıde on the son depositing a certam süm, for the 
recovery of the balance of the consideratıion möney pad to 
the father, is not barred by z?es 7zzezcafa, (€) 

VVhat passes ın execution against father alone.—İn 
Vanaemi Baönasın (f) and ın the cases of 2ö/agyöst v, Mt, 
Giya, (g) Minağsiı v, Tnmudi (1) and Mahabar v. Mohesuvar 
(?) the fudicial Committee held that the entire family: property 
passed ın evccution of: a decrec against the father alone , (7) 
and ın the cases of /vezdiyal v, Fugaeep (6) Sura, Bansı v 
S2eo Persad (4) Hard? v. Rudex (6) Simöhunall) v, GColağ 
Szzg (s) and Petfaclı v, Cöunveatambıa? (o) it vas held that 
the father”s undıvived intetest only passed, İn Sa/: /Vaz?azz v. 


(5) Lalehand o, Seogobind, 8) P 788 99 P- zar, see Sethuratnam 6 
Chınna, 1g3o M. 206 R 

(6) Lingangoyda v, Basangovda, sı B, 4s0 s41A riz ror İC 44 1927 
P 0 


(4) Subramanıa v Venkatarama, 930 M 257 

(e) Raghunath v Ram, 1927 A 421 

Gə) Be zı 131A 

(ə) ış C ?ız İs 1A gö 2ut see 2 1C gö, 

(2) ı2 M 142 161A 1 

(a) a? C s84 171A ır 

Ç) See Raghunandan v Parmemeshvrar, 2 Pat L ) g06 gi? Pat 3? ag İC 
779 , Gadadhar 9 Ghana, 3 Pat 1 ) s33 471C 212, see Ganesh v Deo 
4Pat L/ 692 $z1C əoşzı, De Souza v VVamnurao, 27 Bom LR Taşı 
gr 1C 984 9ə6C rr?, Abdul Karim v Ramkishore, 47 A qz: 23AL) 
1g6 86 1L.C 83? :ı93:A 327 

(2) 3C 198 41A 247 

(02) 5 C r48 OTA 88 (ə) 10 C 626 1 14A 26 

çı) 14 C s?2 141A 77 (o) Lo M 24: 141A 84 
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Bölaii Lai(p) the Privy Council has held thatın a sale in exe- 
cution of a decree agamst the father, the son”s interest also 
passes unless the lender knev that the debt vvas ıncurred for 
purposes of immoralıty. The folloving: propositions appear 
to be laid dovr in these cases .— 

ı, The vvhole famıly property may be sold in execution 
of a money decree against the father alone, ıf the debt vvas 
not contracted for ıimmoral or illegal purposes, Büt the son 
cannot challenge the execution sale on the ground that the 
debt sued on vas vvithout necessity, (2) 

2, If the proceedings shov that the intention vas: to 
sell the entire property and the same vvas sold and bargaımed 
for, then the purchaser vvould be entitled to the avhole : and 
the sons though not parttes to the proceeğmgs, cannot claım 
their shares against the purchaser except by proving: that the 
debt vyas contracted for immoral or illegal purposes, and that 
the purchaser had actual or constructive notice of that fact, 
A clam preferred by the sons has been held to affect the 
purchaser vvith such notice, (r) VVhen the creditor is: the 
purchaser he ıs affected vyith notice of all the proceedings. (s) 

3. Should, hovvever, the original transaction and the 
proceedıngs ın the suit, as vell as thc price paid, shov that 
vyhat vvas intended to be sold vas the father”. co-parcenery 
interest only, then the purchaser cannot get more than that 
interest (2) İn the ahbsence of circüumstances shovving an 
mtention to put up the entire interest of the family in the 
property sold ın execution of a möney-decree agamst the 
father, only his interest passes to the execution-putchaser, (z/) 

4. "Uhe Court vill 1ook at the substance, and not merely 
at the form (7) of thc executton-proceedings, and therefore the 


(6)6 LL r s21A 22 z2oCVVN 797 47ML ) 8:7 əz Bm.LR r3s 23 
AL 8: 84IC 883 gös DC 18 
(9) Gayadhar v YVadubır, 47 A 122 31 C 3: t925A 18o  Sabha v Kishan, 


52 A 1027 
(es C 48 (9) roM 24tti41A 84 
(0 14 C s?72 (u) Marutı v Babaşı, is L, £z. 


(v) See Sırpat s Prodyot, qq Ğ s24 2: CVVN 442 32M.L”) 133 25CL/İ 
220 19 Bom 1 R 290 ISAT İl 47 ?01C 22 
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expression “right, title and interest of the udgment-debtor 
used in the sale proceedıngs and ın the sale-certificate, is not 
to be taken to necessarily shov that the father"s ıntercst 
only vyas sold, (ze) 

$. The potmnts to be determined ın such cases are,— 

(a) VVhat svas the mterest that vvas bargaıned for and 
paid for by the purchaser? (a) VVas it the father”s interest 
only, or yas it the interest of the entire family ? And if the 
latter, then 

(5) vvere the debts, for svhich the decree vvas: obtained, 
in executton of vvhich the property vas sold, contracted for 
immoral or illegal purposes ? and 

(ce) had the purchaser notice that the debts vere so 
contracted ? ( 7) 

Transfer of Prperty Act 8 85 (nov) Örder 34, Rule 1, Civil Proce- 
dure Code —Therc is, hovever, no strong: re3son vhy the courts should be 
so indulgent to money-lenders v”ho are found as a general rule to be uneeru- 
pulgus and dıshonest, “s to depart from the ordinary lav, and hold that mem- 
bers of a yotmt family are bound by aleenations and decrees and executton- 
sales to vhich they vere not parties, except in the excepticnal case of the 
father of a famıly berng ihe transfcror or the yudgment-debtor İn a casein 
vehich the sons obyected to the sale of therr interests in execution of a decree 
obtaıned agalnst the father alone, in 3 sürt ön mörtgage executed by him, 
upon the ground of thetr not having been made parties to the mortgage-suit, 
the Allahabad Hıgh Court has held —that Section 8s of the Transfer of: Pro- 
perty Act is imperative and appltes to a sutt or mörtgage executed oniy by 
the father or any other manager of a yomnt famıly (42 Büt this viev, of) the 
lav has been overruled (a) and it has been held that a manager can represent 
the v”hole famıly ın a suit though the other members vvere not made partıes 
to 1t The Calcutta High Court also has in a similar case held that that 
Section is cömpülsery, and that the minör son 4vis not represented by the 
father vyho vyas the mortgagor, and: agaınst vyhom alone the sutt on the 
motgage had been brought and decree obtarned But their Lordships held 


(ev) lugal və Totindro, to C 8, gg? ir 1A 66 

(x) See Yhakur v Ram, 22 C VV N şao(P C) azC L Tigr 20Bom L 
R $o2 431 C 268 44ML 197 16AL ) gə, Narimal v hagatmal 
1925 S 288, Dayanand z Dayı, rg26 B s48 8 Bom L R roz2 

(3 Krishnaşı v Vithal, rz B- öz 

(Ə Bhavanı v Kallu, r? A 537 (FB) Iş A VN rs 

(a) Hori v Munman, 34 A s49 F B Q AL) Sig is İC rə, Madın v 
Kishan, 34 A sz2 QAL 18441 islC T38, Kishan? Har, 33 A 272 38 
HA as işC VN şər ış CL) 34 13 Bom LOR, 359 8 AL) 
266 1 IC 125 91C 739 21 ML) 3/8, in this cönneetion see, Nathuv, 
Ram, 47 A 427 23AL İ 246 8? IC zoo gə A 335 
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that İnasmuch as the mİnor sued to declare that he vvas not bound by the 
decree nor hy the mortgage, the debt havıng been contracted for illegal and 
İmmoral purposes, and as the latter port vas found against him, and he  vvas 
not vrilling: to: redeem, his sürt müst be dismissed though he vyas not a party 
to the deeree, sınce the only rıght the minor plaintiff növ: had  yvvas the night 
to redeem (3) 

It should, hovever, be observed that this viev of Section 8ş of the Transfer 
of Property Act, namely, that according: to its. provisions even the: father 
cannot be held to represent his male issue in a mortgage suit brought against 
him: alone, and in the subsequent proceedings: including sale of the family 
property ın executlon,—is in direct conflict vith the lav lard dövyn and ex" 
plared by the yudicial Committee in the cases of Cizd2aree Za// (c) Əfuddun 
Tüaloor (d), Sura? Bunsi Alver (e), and Nanomi Ba5aşın ( £ ) and ın several 
others “The question is not merely one of procedure but one intimately 
connected iith the Substantive Lav of lornt Familtes, the corpor"te constitu- 
tron of yhich necessitates their represent ation by a single member, in transac- 
trons yith outsiders: İt is no doübt true that the ordinary rule, that all 
persons should be made partıes to suits that affect thzir interests in: property, 
ought to be applied even vhen the members of 4 yotnt family are concerned, 
for safe-guarding their interest against the possible fraud and collusion of the 
m iniging members, and for preventing the  property from being: sold at an 
in idequate price by reison of all the interested: members not bermg made 
partıes to the proccedings, and by reason of the purch ise”. apprehension of 
subsequent İltigation The doctrine of: representation, therefore, should not 
be extended to yudıcial proceedings asa genera İrule But vvhen the manag- 
ing member is the father of the family there is a strong, if not conclusive, 
presumptton agaınst fraud and collusron, there berng suffictent safeguard of the 
interests of the other members in his natural affection and love for them 

The questton is vhether the exceptton to that general rule, lad dovn by 
the yudicial Committee on the: basıs of the doctrine of representatıon, haş 
been repealed by the Legiıslature. 

İt is vvorthy of special remark that the Privy Council: has: enunciated  tvvo 
proposıttons, namely, (1) that the fither may alrenate the vrhole property for 
p3ayıng off his antecedent lavful debts, and (2) that the courts can do vyhat the 
debtor himself could də, that is, effceta şüdicinl sale of the vhole property ın 
executton of a deeree against the father alone for his Hinful debts İt vould 
be anomalous if a purchaser under a yudicial sale be in a vorse posıtton than 
a private purchaser 

Lhere is.a difference of opinton among the learned yudges as to the effect 
of the said Section 8ş, vvhich seems to be caused by the different polnts of 
vrevr from vrhich the question is considered Lookıng from a theoretical potnt 
OF vlevr, it appears to be unşust that a person havıng an interest in the property 


(8) Lala Sura) ə Golab, 28 C 517 SCVVN öqo (LPA from 2? C 724) 
Debi v Dharamııt, qı C 727, 733 9 C L.T437 221C qo, Bisıranath v 
agdıp, 40 C 342 İ7 CVVN os izIC 577 , Drigpal v Sukhnandan, 

enin Sirə 

öı 321 22)VR s60OC€C (4) 11A şət 

(6 5 CC 48 61A 88 (/2) ı3C əl  31A 1 
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should lose it vithout having. an opportunity to redecm the mortg ige by berms 
impleaded iin the suit brought upon it, vühile it sirikes one viho: consider-: th 

qucstıron from a practıical pomnt of vitiv, vyherc is the fünd to come from: yith 
vihich: the son vvould rcdeem the: mortgage ? for, if the yornt: family had: had 
funds, the father vould have redeemed it, and yvould never have alloved. the 
property to be sold in execution Such süits are brought not vtn hc intention 
to redeem, but to get b ick, if possible, 3: portron of the property by mens of 
this technical obyection: Hence it seems that: hustices Chandr i Midhab Ghosh 
(ç) and Pramada Charan Banerii (2) ho: are perfcetiy fimilbar aidh hc inner 
conditton of: yömt Hindu: Fumiltes, ind yvho look upon (he question from the 
proetıcal potnt of vtev,, held, differing from) their le irned Europein collvagües, 
that even vvhen the obyection vvas rarsed by the son before the siile, they 
cannot succeed merely on the gröund that they vvere not müd e partitics tö the 
yudictal proeeedings, is they müst be deemed to hive been reprcsentcd by 


their Father 
The result of the decision- of the vartous Fish Coün 4 is 


not uniform and may be clas-ified thus The Allahabad, (z) 
the Madras, (7) and the Patna (2) High Cons, folloving, the 
decision, of: the Privy: Council, (7) have: held that vhere a 
suit has bcen brought by or agamst the managıng member, 
ın his representative capacıty, it vvill: not: fail by icason of 
the other members not bemg made parties to the suit, The 
Allahabad High Court, in a recent case, (?/z) disagreemg: vith 
the maşorıty and agreeing vvith the minority of the members 
of the Full Bench referred to above (2) and folloving 
another decısıon of the Privy Council, (o) has held that a 
decrce passed against the mortgagor father for the sale of 
mortgaged property, vvill bind the son, although he vas not. a 
party to the surt m svhich the decree for sale vvas passed 


(g) Lala Sara) v Golab, 27 C 724, 730, see LP.A ın 287 si? 

(2) Bhavanı v Kallu, ı7 A s3z, s3o FB ris A VVN ız, (189s), 

fz) Horrv Munman, 34 A sas FB QAL) 89 islC izğin this connec- 
tion sez Nathu v Ram, 47 A 427 , Madian ə Kishan, 34 A 2 ŞAL) 
844 15 İC 128 $ see Balyvant v Aman, 93 A 7 7AL) 8s2 7 İC iz, 
Kehri v Chumi, 32 A 430 SAL ) 816 olC 470 

(7) Shetk İbrahım v Rama, 35 M (85 2: ML) so8 o YÜ 8ya , see Kalanı 
v Rangayya, 22 M 207 , Namisamyyan z Virasami, 2" M 222 8ML/ 
126 , Annamalaı ə Muthu s L VV rz0 3ə 1 C 427 

(2) Raghunandan əv, Parmeshvar, 2 Pat L 7 306 (197) Pat 13? 39 IC 
779 , Gırvar v Makbunessa, t Pat L ) 468 

(2) Kıshan ə Har, 33 A o?2 381A 4: 1$CVVN 32 g İC ?39 21 
ML 978 13 Bom LR 3590 

(02) vala v Changa, 1920 A ss3 

(ə) Bhavanı vz Kallu, suğra 

(e) Br) Naraın v Mangal, 46 A 9 şr LA 120 zi AL1934 28CVN 
ən ÇL 1.32 .26 Bom LR, şoo 46 M.İ, a3 igəq P.C so 77 IC 
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The questıon depends on vyhether or not the father vvas sued 
as manager of the yomt family and if he ras so: impleaded 
the sons are bound by the decree obtared against the father 
alone, (2) VVhether the manager ıs the father or a collateral 
relatıon ıt makes no difference The principle has: been 
adopted ın the Central Provinces, (7) 

The Bombay Hıgh Court, on the other hand, -eems to hold 
that all the members of the şort family are necessary  partics 
to a mortgage suit ( ”) But if there vvas a: sale of) the: yornt 
property ın exvecutton of a decree against the managing member 
in his representative capacıty, then the sale cannot be set 
asıde merely on the ground that the co-parceners vvere not 
parte: to the suit, unless they can shovv that the debt vvas 
not binding: on them, (s) 

The Calecutta High Court holds that the other co-parceners 
are necessary partıcs to a sürt for enforcement of a mortgage 
of the yomnt family property, (2) 

The Privy Council in the case of S2eo SZeəğar v  /oddo 
(2) has saıd “There seems to be no doubt upon the İndran 
decision) (fro ni vyhich their Lordshipə see no reason to dissent) 
that there arc occasıons including: foreclosurc suit: vyhen the 
managers of a yomt Hındu family so effectively represent all 
other members of the family, that the famıly as a vhole is 
bound.” From this fudgment it seems to follov) that if the 
mortgagor had notice that there verc other co-parcencr: vho 
had interests in the property mortgaged, then they are 
ficcessary paities to the suit, İt should be noticed, hovever, 
that the vvords “provided that the plamtift: had notice of such 
interest” embodied in Sec, 85 of the Transfer of Property Act 
have been omitted from Rule r of Order 34 of the Civil 


(2) Lav İagral, $o A s46, ss2 
(/) əb şa əıram, 9NLR r:81C B48) ses Motiram s, Arram, s3 İC, 
7 

(3 Ramchandra v Shripatrao qo B 248 

(3) Ramkrishna v Vinayak, 34 B. 3ş4, Chıhna 9 Sada, tz Bom LOR, ört 

(0) Lala Sural v Golab, 28 C b $ Cİ VVN) 640 (L.EP.A, from ə? C 724)) 
Bisvanath v lagdıp, 4o C, 342 1? CVVN 1025 : 17 LC 877 ) Debi o, 

(ə) eu it, q Cı 7? şib) 437 122İCÇ ş?o 

9, 3893, 9öZ 41 210 18 CVVN, 965: 20CLİ 282: 3 

LC, şöq r i6 Bom, L R 80: (gi4) M VV.N s93 on appeal mış A, Zi 
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P. Code. On a consideration of the above Privy: Council 
decision the Calcutta High Court has held that, it the 
mortgagee had no knovledge of the existence of other co- 
parcenerə, the decree vvill be binding against all, (v) 

The Madras Hıgh Court has held that a mortgagee 19 
entitled to a decree for the sale of the fathevs share in the 
mortgaged property vvhen the debt vvas neither for an antece- 
dent debt nor for any famıly purpose and also to a personal 
decree under Örder 34, Rulc 6 of the Civil: Procedure Code 
for the balance, if any, left by the sale procecd, of the fathers 
əhare in the property bemng: insufficient , and this: personal 
decrec can be executed against the cntirc ündivided property 
of the father and sons if not tamted vith mmorality, (sv) 


Sale of agrıculturist”s house —Under Section 6o, (1), (c) 
of the Civil Procedure Code the houses and other bulldings 
belongıng to an agricülturist: is not hable to attachment and 
sale in execution of a decrce But if a property had becn sold 
ın execution of a decrec against the father vh vvas decmed 
to represent the vvhole family, the son svho did not obyect to 
the attachment, cannot subsequcntiy challenge thc sale by 
a separatc suit, (r) 

Father"s death, after decree against him: alone — 

There vras formerly a difference of öpinton betiveen the Bömbay (9) and 
the Caleutta (2) High Courtə yith: respcet to the question vyhether a decree 
against the father alone cn be cxecuted aganst the .ons after the father"s 
death, the former holding that it could be, vihile the latter held that a separate 
süt müst be brought Büt in a subsequent case the Calcutta High: Court 
adopted the Bombay vtev vvith respect to a mörtgage decree (a) 

İt i5 növv settled by a Full Bench that a money-decree or a 
mortgage-decice passed agamst the father alonc, may, after 
his death, be executed against his sons as his legal representa- 
tives vvho are, hovvever, entitled to rarse ünder: Sec, 244 (110vv 


(9) Halli e Bhyla z: CLİ 454 27İC qas, 

(09) Kandasami s Küppu, 43 M. 24: 38 ML 203 SsİC 320 
(42 Sabha e, Kishan, şə: A, roz7 , Lala Ram s Thakur, qo A (80, 
(ə) Umed v, Goman, 29 B 385 

(s) Buga ə, Audh, 6 VVN əz3 

(s) Chander v, Sham, 33 C, 676 : 3 CİL ) ış, 
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47) of the Civil: P, Code, the qucstion as to the lavyfulness of 
the debt, (2) 

The effect of the varous decision. on, this: question 
hovvever, scems to be that the entire family piopetty is to be 
decmed as thc father”. assets for the payment of: his: debts, 
ın the hand, of his male issues as his legal representatıives, 

The lavv on this subyect is növv: settled by the nev Civil 
Procedure Code, Sections şo, ş2 and $ş.in vhich the vievv 
taken by the said: Full Bench has been embədicd, The 
Allahabad High Court: has explamed the force of Sectton 3 
and held that the yornt family property, held by the grand- 
father, fathcı and the sons, cannot be attached after the death 
of the father m evecution of a decrce  obtaıned  agamnst: the 
father during: the: İlfe-time of the grandfather, nor even after 
the death of the grandfather vvhen the sons become full ovnets 
of the yomnt property, as it becomes operative only on the 
date of the death of the father (c) 

Lis pendens — Pending proceedings for: partition by the 
sons, the sons mortgaged a portton of the yomt family property 
vrhich  fell to the share of the mother , the mother 5 share s 
not bound by the mottgage on the doctrine of /zs 2e,raizis (4) 

Frame of su:ts —VVhen the plaıtiff in a süt intends to 
get his remedy against thc estate in the hand: of a person 
vho 1s cither a manager ot a co-parcener of a yomt family or 
the guardıan of a minor, the surt should be so framed as to 
indicate such an intention (2): So even if the money borrovved 
by the guardıan vas for paymg off the father s debt vithout 
crcatıng a charge on the propcity, the decree obtamed in a 
sürt against the güardian and the minor daughter personally 
vrho is, in possession of the father”s estate vvill not be binding 
on the estatc (7) 

Arbıtratıon. The manager of a family may, in good 
faıth, make a reference to arbitratıon of any dispute so as 


(5) Amar əz Sebak, 34 C 642, FB r CVVN s9Ş sCLlaşı 2MLT. 
207 , see Ratesvvar v Gulab, 6 TC “820C) , Shivram z. Sakharam, 33 B. 39 
ıo Bom L.N 939, (z) Binda z Ra) Ballabh, 48 A 245 

(a) Munnı Lalv Pbula, so A 22 1927 A 679 (€) See ante £6, 472-472, 

(2 Lalıt v, Dayamoyı, 45 C L,) 494 P, C s 192? P.o, qı, 
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to bind the other co-parceners , (7) and it cannot be set 
aside unless fraud is proved , (/) but some members of the 
famıly cannot in a clam by a third party, refer it to an arb - 
ratıon so as to bind the: family, (2) A manager of a İomt- 
family trade cannot refer a İttigation to arbitratıon (7) 

Receiver —A recetver may be apporntedof the ort famıly 
property mortgaged by the Zaz£a of the yomnt family vvhen the 
debt vvas knovmn to the adult members of the famıly and the 
money advanced vvas used for the family business, (2) The 
position and rights of a Receiver appointed mn an insolveney 
proceediıng is stated before.(/) 

Letters of Admınstratıon—cannot be granted to the 
estate of a deceased member of a yomt famıly göverned by 
the Mitakshara school of Hındu lav. (73) 

Bub Secə 1i—-COMPROMISE AND FAMILY ARRANGEMENT 

Compromise and famıly arrangement by father,F”—A 
consent decrec, based on a compromise evidencing: a family 
arrangement settling disputed clams set up: in a previous: sult 
mstituted by the father alone, is held to be binding: on the 
sons ın a subsequent sutt by them, (7?) vyhen no ground s 
establıshed for setting: it: aside, nor is it shovn to be unfair 
to them, not on the ground of res ?xazcata, but on prınciples 
of estoppel, “The constitution of a ğomt Hindu. family 
consistıng of father and his sons is such that the father 
represents the sons, Y78 He may sue and be suecd and may 
bınd the famıly by the result of the İltigation İn a family 
arrangement settlıng disputed rights and lsabilittes, his action 
as represcntatıve of the famıly is binding on the: dependent 
members, (o) If the compromise of doubtful claims vas 


(g) Uppara vz Gaddam, şo IC 47: 9 LVV 34, Mitbha z Sliv, 6o1C 484 (P), 
st€ foot note (r) £, 389 anfe 

(€ Keshava ə? Natharavalı 1938 M 200 

(ə) $ee Kasturi v Laya, 6o rC: 7şr (L)), Bhumireddi vz Bhumireddi, 6o DC 
6 i2L VV deb (ıg2r) MVVN 28, see f/2o? əofe (r) p 389 ante, 

(7) Gamnda g Fırm Nihal, 6 LL so2 84 İC 726 gös L 26r 

(2) Ram Kumar v, Chartered Bank, qr CL)) 203 8? 1€. 375 1925 C 664 

(/) See 2 447-450 anfe (ən) Gopalasyvvamı v Meenakshi, 7? R 39 

” İn this connectıon see Ch XII, Sec q, sub-sec ih 

(s) Shambhu v Divarka, 6o IC: s24 (L), Ramdas v Chabıildas, rz Böm 
L.R Cə ?71C 134, Dayaz Hub, 37 A 105 13AL ) zi ə?7İC 49? 

(2) 5e6 Mehdi vo Ghanshram, şə € VVN oa PC gəz PC 204 
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ğona fide entered into, the principle laıd dovn in 2424//oər 
ə, Stağilton, (p) and often follovved in İndia FİLRaəəx Virzanşan 
v. Prayaz (q) and Rameshuar v, Eaclını (()) vvould appiy, 
as if the sons vvho vverc represented by the father vvere partıes 
to the transactıon, ?:Za?z v. Üzagar (s) and Z7agar v. Pitam, 
(Ö may be cıted as affirming the rule applıcable to the present 
case ” (z) 

A family arrangement—is one arrived at by members of 
the same famıly mn settlement of doubtful clams, z, € , the 
dısputc bemg composed by a settlement based upon the ackno- 
vvledgment of) pre-existing” title in the: parties concerned , the 
merc fact that an agreement ıs entercd into by relations of 
each other docs not make it a family settlement (v) The 
Allahabad High Court (zv) m. a recent case has adopted the 
rcqutsite of a valıd family arrangement as given in Halsbury”s 
Lavs of England avhich: rüns thüs “a transaction betiveen 
members of the same famıly vvhich is for the benefit of the 
family gencrally, as, for example, one vrhich tends to the 
preservatıon of the famıly property, to the place or security 
of the famıly and the avotding” of family disputes and litigation, 
ör to thc savıng of the honour of the family,” (2) İt should 
bc an honest settlemcnt of an existing dispute vyhich müst not 
be manıfestiy //2/2 vz/6$ of the partıes to settle, (7) and 
“2ona faz dıspute” means nothing möre than that each 
party must ıntend to press his clam to the property. (z) 
It is a settlement of doubtful clatms or rather vhat the parties 
belreved to be doubtful (a) The fact that there vvas no 
other consideratıon to support the arrangement or that it 
transferred a property vvithout any right: is not: sufficient 


(5) 1VV 8 T 223 (4) 8 C r38 

ö ar C r 7CVVN 688 

(s) 1A 6şl 

(0) STA 190 4A 120 

(ə) Raı Gayındar a Rar, ız CVVN €8z, ögq ce also foot nöte (m) 2 448: 


agdamsahay z. Rupnaraı, ş Pat LT 375. 1924 p- 736, Hiran Bibi g 
adan 18 CVVN go 241C 309 27 ML) dag, Kanharç Briy 4oA 487 
(ə) Mittar v Datta, 1920 A 194 reversing 1926 A. 7 

(zo) Sıadh Gopal e Behari, so A 284, 2858 i928A 6ş 

(x) Vol 14p 540 

(y) Khantamyee g Hırdayananda, 48 CL ) 489, 495 

(”) Sıdh Gopal v Biharı, siza 

(4) Yehhun v Banvarı, 1929 L 16, 
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graund for setting aside a family settlement,(2) 

İt is not necessary that all the parties to the suit must 
)oin in the compromise, if such a compromıse can hə effected 
amongst the parties to the settlement, (c) 

A family settlement need not be embodeed in a registered 
document ş it is sufficient if it is given effect to, (2) 

Sub-Sec il -BURDEN OF PROOT" 

There is no presumptıon that a debt contracted by a 
manager of a İoint family vas for the benefit of the İoint 
"family. (e) A pro-note sıgned by a manager in his personal 
capacity cannot be presumed to have been sıgned as such 
manager of ?omnt family. (//) The oxıs of shoving that a debt 
contracted by the manager ofa İoint family is bınding on the 
family, £, e,, that there vvas either necessity or benefit or 
proper enquiry or antecedent debt, ıs in the first instance on 
the person secking to enforce its payment. (r) VVhen the 
transactions go back beyond the stage at vvhich direct evidence 
cannot possibly be expected from the credıtor, and, vrhen 
evidence, tending to shake the confidence ın the transactıons 
themselves, or in the conduct and care of the manager or of 
the creditor, is not available, the burden ıs shıfted on those 
vrho repudrate them. (2) So also vrhen there vere a İong 


(2) Yehhun r Banvari, sağra 

(6) Thiruvengada ce Thangavelu, 1gağ M s94 

((). Balbhaddar v Shamsher rgə2g Ö, 30. 

” See ost Sec ua, Sub-sec ii, 

(e) Sotam v Pardhuman, 8 L 673 rg28 L soşş Khazana v əza 4L 200: 
sən a ıgad 44, Mela ve Gor, 3 L 288 661 48Ş:1 L 
200 , Chintamonı v Satyabadı, ı P ?ış 1923 P ?r, ?o1C 226, Ganpat 
v Mumi, 34 A ras 9 ALI sa i3 1C 34, Bisvanath vo Rampal, 
30.L1:6 931C 778, Paraş v Gian, şo IC 36 (Pa) ), Ramdhan v, 
Ramıı, so IC zs (Pa)) 

(f ) Suppaı v Muvugappa, 19 1 VV Gös  g24 M 7io 

(? Gayadhar v Ambıka, 47 A 459 4: CL ) 4:0 49 MLT 338 əz Böm 
LR 83 öz IC 22 igoöş PC 69 : Gürüsvamı v Gopalasami, qa M 
629 30 ML) s68.solC 775 9L VV. s47 (1gig) MVVN go, Anantv 
Colleetor, 4o A r?r 27 CLİ 363. 22CVVN 484 34ML) ogı 4 Pat 
L VV 236 1918 MVVN 446 20 Bom LR sə24 44 İC 2şo, Pıarı o 
Sunder, 44 A 756? Tokhu v Gonesh, 928 p, s4, Amıtralınga, /7s re, 1928 
M g86, in this connectton see 2 393 /2o7 sofe (m) 

(2) Banga Chandra v lagat, 44 C 186 431A 249 2: CVVN os CLİ) 
487 14 AL) rto3 18 Bom LR 868 3: ML, s63 Pat LVV r 36 
İC 420, Piariv Sunder, 44 A 756 20 AL/ 68 68 IC Boş rozz 
A 436, Mohon v Bala, 44 A 649 . igaz A 3160" 69 IC 754, Vithal s, 
Shiyappa, 47 B 637 “ 25 Bom LR. 323 İ9ə3B., 265 (2) 
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serics of renevvals of mortgage transactıons by the manager 
extendıng over a generation vüthout any protest by any 
memher of the şort family, the presence of valıd necessity or 
acqulcscence by the members may be presumed, (zə) 


İn case of debt incurred by the father, the person seeking 
to enforce it against the sons, ıs to prove the debt (Zı) and ıt 
is for the sons to prove the ımmoral or: illegal purpose fot 
vvhich the debt vvas contracted, in order to cəcape Hlsability,(7)) 
The alıcnec is to provce that there vvas an aə//ecedient dieb£ 
for alıcnatıon by thc father, (6) But vyhen the ay/ecedienf aieöt” 
s provcd the oyzzs les on the son to provc the immorality or 
illegality of the debt, (7) 

The dıfference betvvcen the Hhability of a son and that of 
other co-parceners hes in the onus,, the son is to prove (?z) 
the illegal or immoral nature of his fathers debts, svhereas, in 
the other casc, the burden of proof is on the creditor (z/) to 
provc legal necessıty. (o) 

The sons are to prove the immoral or illegal purpose or 
the illusory nature of the debt vvhen a decrce has been 
obtamed against the father on a mortgage executed by him 
even if therc vvas no sale.(2) VVhere there is delay in obfect- 
ing: to an alıenatıon by the father, the burden of p:oving: that 


(ə) Hayat z Hardeo, 45 A Soz 2r AL / 610 Iş A 29 
(0) Bhagvant v Tursi, sr İC 130 (A), )haman v Comal, sz İC 26. 


(7) Hazarımal v Abanı, r? CVVN 280 i? CL) 38 İ81C özşş, Sitla v 
Chameli, 2r AT / 683 1924 A irr, Nam v Mahomed, 48 A şaşı 21 
AL ) 485 1923A sr, Karoo v Rameshvar, 3PLT 43: 192) P 43, 
Bisvnath g yodhi, rgöş A r20, Gayadhar 6 ladubir, 47 A r22, Babu Singh 
v Bihar, go A 156 $ ALI 175, Nathnnı v Barınıth, 39 İC 352 2 Pat 
L TV 2r2, see Persottam v Sheo, 6 1C 163 (A), Ram v Basant, a L 273 
(4 IC 121 

(2) Seetharam v  Balakrıshna, 25 MI) (04 1$ MLT 78 əə1C 638, 
ə v  Yhapat, $ Pat LT, izo0, $4 İC: g46, Lark vg Dina, 63İC 
515 

(2) Ruthni v Veerabudra, aş Mİ / ə8r zr 1C gö, Abdulz Shib, a Pat 
LT s?2 63 IC szo, Pudarv. Barınath, s3 İC 745 7 OLI 2/3 əş 
OC 264, Chandradeo ə Mata, şı A 1?6F.B 6AL) ə TİC 479, 
Kehr v Ganga r93o L ao 

(on) See foot notes ( 7) and (7) above 

(ni) See foot notes (e) and ( g ) above 

(ə) Avaloppa v Murligappa, 36 M 325 23MLİ 6538 I8IC 49 


(2) Gur Naraın v Gülzari, 25 IC giz iz OC 368 FOLL H 
v Ganesh, 43 B Grz zı Bom LR 438” şi İC”sız 1 so3, Hanmant 


C.v,s,9 
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it vvas not for legal necessity is upon those impcaching: the 
altenation (7) 

The mortgagec must shovv not only that there xas 
necessity to borrovr, but that ıt vas not unicasonable to 
borrovr at such a rate of interest and upon such termə, and if 
thıs be not shovmn, the rate and terms cannot stand, even 
though the charge be upheld, (7) VVhere, hovvever, the 
security offered is inadequate, the contraectual rate of interest, 
though hıgh should be allovved, (s) hence, those attackıng the 
transactilon must first shovv 277//6 facie that the rate of 
interest is: ünnecessarıly high in the circumstances of: the 
case, (2) 

The falure by the defendants to produce their account, 
vrhen summoned to do so, to prove a famıly nccessity for the 
debt, vvill raise a presumption adverse to them, (2) Büt the 
onus İtes on the minor vvho vants to set asıde an alıcnatıon 
by the maftager on the gtound of  vant of consideratıon (7) 
"The representatıons by the borrovver are not merely evidence, 
but may, m partıcular circüumstances, be sufficient to shift 
the onus from the lender or the alıcnee to the person 
impeachıng the debt or alıcnatıon, (ev) or may operate as an 
estoppel.(a7) But generaly merc reptesentatıon vvill: not be 
suffictent, 

The recital in the deed by vvhich the property is alıcnated 
cannot be relied upecn for the purpose of proving the existence 


(q) Ram c Lalta 3 IC 664 6 OL ) sö4 

(r) See ante p 460, Nazır v Rao, at: A S7: 4601A 14 SOİC 434 23 
ÇVVN 7oo go CL) 86 ız AL) $9r 2: Bin LR 484 6 ML) 
şı, Raghunath v Sri 4$ A, a34 2: AL? 323 1023 A 424, Bhikhi o 
Koda: 4::A 523 şolC 814 17Al ) s80, Ram Khelayvan v Rama A 
6og , Ram Bulhayan v Nathu, so 1A 14, 44 ML 61 25 Bom LR 
568 4 PLT 29 ro PC 3? 38 CL) əs, Mnhadeoz Bissesuar, 2 
P 488 4 PLT zoz, Ram Sarup ev Haarat, 43A 7o3 64 IC 763 19 
AL) 744, Ram Sarupov Yhullar, r93o O 333, Dvarka vg Prithi,Ş OLİ) 
oyı 4? İC 106, Ganga vg Ram, 60 İC (8 (A ), Nand Ram Bhupal, 
94A 120 i31C 5 BAL 1299 

(s) Vgətpal v Chandrapəl, 53 1C 757 GÖL 477 

(6) Kurithiventi g, Sitarama, 48 ML 7 s84 

(u) Gurusvamı v Gopalusamı 42.M 629 30MI ) s68 soTC 775 

(ə) Krıshna v Madhava, 6ş, İC 258(M)), Nachrappa z Dakshinamurtby, 
ə8 IC 346 17 MLT əo32 igıs MVVN 27, Malayandı v Subbarayu, 
20 MLİ sz: SIİC 854 QM LT 103 

(u) Lala Mükti Prokash vi İsvarı, 24 C VV.N g38, 945: s7 İC 858, Ganba 
v Vishveshvar, 4 NLT 26 T?NLR g4 64 İC 208 

(x) Saroda v Gosto, 27 C VV.N 943 
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of necessity, ( 7) though it may be of some evidence. (2) But 
it may be an admıssıon and amount to a representatıon of 
necessity, (a) The Privy Council, in a case m vhich the 
dispute vvas about the alıenatıon made by a vidov, has very 
clearly explamed the lav on this sübyeci— 


“5 TYectlals cannot by themselves be relted upon for the purpose 
of proving: the assertions of: fact vyhich they contamn İndeed it is obvious 
that if such proof vere premitted, the rights of reversioners: could alvvays be 
defeated by the ınsertion cf  carefully  prepared  recitals (Under ordinary 
cırcumstances and: apart from statute, recitals in deeds can only be evidence 
aş betveen the pırties to the conveyance and those vyho claim under them, 

"But in such a case as the present their: Lordships do not think that 
these recitals can be disregarded, nar on the other hand, can any fixed and 
inffexible: le: be: lad: döyyn. 35 to the proper yvelght vyhich they are entitled 
to recerye İf the deeds vvere challenged at the time or near the date of 
their execution, so that independent evidencə vould be avılable, the recitals 
yeould deserve but slight consideration, and certainly should not be accepted 
as proof of the facts But, is time göes by, and all the original parties to the 
transaction ahd all those vho could have given evidence on the relevant pornts 
have grovrn old or passed ayrı), a recital cönsistent vvith: the probability and 
cırcumstances of the case, assumes greater importance, and cannot lightly 
be set asıde,, for it should be remembered that the actual proof of the necess- 
İty vvhich: üstifed the deed is not: essenttal to establish its validity İt. is 
onİy necessary that a representation şhould have been made to the purchaser 
that such necessity existed, and that he should have acted honestİy and made 
proper enquiry to satısfy himself of ite truth: The recitail is: clear evidence 
of the reproeentation, and, if the circumstances are süch as to yüstify a reason- 
able beltef that an enqury vould have  confirmed its: truth, then vvhen proof 
of actual enqutry has become impossible, the: recital, coupled vith such 
cırcuümstances, vvould be süficient: evidence to support the deed To hold 
othervrise vrould result in deciding that a title: becomes  vveaker as it grovys 
older, so that a transaction — perfectly honest and İegitimate vehen it took 


plıce—vvould ultimately be incapable of yustifcatıon merely oving: to the 
passage of t me "(6) 


The above case relates to an alıcnatıon by a: vvidov, but 
the Prıivy Council has held that the principle göverning. cases 


(ə) Bril) Tal z İnda, 36, A (87:12 AL 499 2:5ML 1442 18CVN. ğqgı 
I9 CL) 409 :331C ?iş 16 Bom LİR aso 

(62 Rayvanta v Rameshar, rə OL) 235 87 1C 80: 1925 Ö 440, 

(a) Padım ə, Reotı, ro29 A 48r 

(8) Banga Chandra və lagat 44 C 185, 195-105 43 1A 249 2: CVVN əşşı 
24 CLİ 48? ıq Al) rioş 18Bom LR 868 30:ML 1:63:1 Pat 
LVV r gölC 420, see Somayya v Venkayya, 48 M L1 224 
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əf limited ovmers, also gövetns cases in vihich: the: alienation 
has been made by a membe: of a şort family. (“) 
Bub Sec iv —LİMİTATION" 

Setting aside alenatıon -5y gzardian A sürt to set 
aside an alıenation of property made by a guardian is to be 
brought vvithin three years from the date vhen the VVard 
attains maşority under Art 44 of the Limitatıon Act (41) 


By Manager The alıcnatıon by the 2a/7z or managcı 
of a point famıly is different from that of an authorised 
guardıan and tvvelve years limitation vill: apply to: set asıde 
an alienation. (6) So Art 44 vill not appiy vvherc the 
transactıon challenged vvas entered into by the brother as the 
manager of the yomt family. (7) 


By father A suit to set aside an alıcnatıon of immovcable 
property made by the fatheı is to bc brought vithin tivelve 
ycars from the date vvhen the alıencc take, possession, (£) 
even by an afte:-born son, (2) 


Suit by alienee for refund —A suit for the balance of the 
purchase-money on the sale being: set: asıde on the sons 
deposıting a certain sum in Coöürt, is göverned by Art 9? .and 
v/ill run from the date of the deposit of the sum and not from 
the dafe of the decree, (:) 

Declaratıon for transfer not binding.—A sur, by a son 


for declaratıon that a certaın mörtgage executed by the father 
in favour of persons vvho vvere alrcady ın possession of) the 


(c) Anant v Collector 40 A rt: 22 CVVN 484 27 CL)/ 3ö3 z2oBon LS 
24:34 ML əgr: 4 Pet LVV 226 44 İC 290 

9 See, are, Sec 8, sub-sectton ix, p: 463 and zos/ Sec 11, sub section vir 

(4) Art 44, sec a/so Art gi, Broyendra v Prasanımı, 33 CL7 48 24 CVVN 
1016 9 İC s89, Sham g Gadadhar, r3 CLİ) 27? 9 İC 377, Maha- 
bleshvar v Ramchandra, 38 C g4 1 Bom LR. 882 o 1C gşo, Bapı x 
Bala, 4s C 445 s9 İC 759 22 Bom LR 383, Fakirıppı v Lumanna, 
448 gə. 8 IC əş? 22 Bom LR 630, özl see, Mahadeo ə Somayı, 

7 N 145 

(e) a 9 Prokish, 28 CL) 496, Asarım ev Ratansingh, 32 İC 
24 

(7) Sheo Ra) ə Ayudlıyı, r929 O 284 

(q) Art 126, Sheo Naraın v, Mokshodi, ı? CVVN. roz2 to İC: 8/8 
Mahesvvar v Kıshun, 34 C 184 r CVVN 294 SCLİ, adı, Bunvarı vz 
Dayə, 33 CVVN 55 r LC ozo, Balvantrıo v  Ramkrishna, 3 Böm 


(38) Oudh Beharı v Sura) ör IC Sor SOL) 205 
(s) Raghunath v Ram, 1937 A qzı 
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mortgaged property, is invalıd, is göverned by Art zo and 
not by Art, 126. (7 ) The same Article applies vhen alienee 
never obtaıed possesston vvhich vas in the mortgagce, (2) 

Suit to enforce father"s debt —A suit upon a mortgage 
effected by the father for a debt evhich ıs neither antecedent 
nor for famıly purposes and not proved to be immoral, brought 
after the death of the father agaınst the sons some of vy”hom 
vverc adults and others mrnots, is: göverned by Art, zo, () 
In this case it vvas nöt decided vhether time begins to rün from 
the date uvhen the debt matures or the creditor fails to realise 
from the father, all remedies against him: bemg: exhausted or 
the father dies, İn an Allahabad case it has been held that 
it begin tö rün vyhen the debt matureə, (2/2) 

Mınority —Saviəg of /zmitatınn A suit by a younger 
son vithin: thrce ycars of attamıng, maşority to avold a sale by 
the father ıs not barred, although the elder son iyho vvas: not 
the manager, the fathe: being alive, and vvho attamned mayority 
long before three years but took no steps to queətion the 
ahenatıon (2) Büt if the b-other vas the manager, he could 
have given a valid dischatr ge under Seetion ? of the Limitation 
Act, and the suit by the other brother ivho attamed mayority 
subsequcntly, vvill be barred (o) 

The subsequently Born son cannot claım extension of time 
under Sections 6 and ? of the Limitation Act, because he cannot 
claım to be .a person entitled to sue at the time vhen limitation 
began to run as he vas not born then, (2) 

İn f/ts conneciton see ante, Section 8, sub-sec, ix, 
“Limitation”, 22 463 6rc. 


(2 ) Bindeshri o Sital, $3 A 163 

(2) Angad v Bahadır, r929 A 7şo 

M” v Bhupnaraın, 42 C ro68 FB 9 CVVN 840 2: CLİ $43 29 
29 


fə amal 9 (Golab, 27 A 702 
vn) Tavahır v Uday, 48 A rs2 s?1A 36 24 AL,Ç/ 9? 3o CVVN 698 43 
CLT 324 şo ML) 344 28 Bom LR Sşt 3 OVN 365 93 IC 
216 1922 PC 16, Rayagopəla v Srinivasa, 928 M. roşş, Lachhman v 
“alu, 1927 A 188 
(ə) Doraısamı v Nondisamı, 38 M ri8 FB 2 .k 
see dm 0. qüo: (so) 3 1 5 M.T 4oşrzr İC 410, 
( 2) Ranodip ə Permeshvar, 47 A 16 qə1A 69 2ş5AT 1 176 29 CVVN 
(66 48ML / 29 ə? Bom LR ı 12 OL 831 I 
33, Madho vz Dharam, r93o ə 174 S316 449 faş PC 
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Recovery of property from co-parcener —A suit to 
reçover immoveable property by one member from another 
vrho is separate from hım is governed by Art 144 if the 
property vvas never qomnt famıly property, (2) but if it vvas.a 
font family property and the suit vas to enforce a share 
therem Art, 127 vill appiy, A suit for declaratıon cf plartif”- 
title to a share in a property at some future date is göverned 
by Art. 1zo and not by Art 12? or 144 (7) The expression 
“fomt family property” ın Art, 127 means property of: şomt 
family and not property in, vvhich the partıc. under the 
Mitaksharb school are interested as tenants-in-common, (s) 
and it docs not apply as soon as the property ceased to bela 
yomt family property by icason of  partial: partition: vith 
respect to somc property and reference to arbitrafıon vvith 
respect to others, (/) that is, as soon as there vvas severancc 
of status, İt applıes only vvhen a memker of a yomnt: family 
clatms a right to share in yornt family property on the ground 
that he ıs a member of the pomt family to vhich the p operty 
belongs. (zz) But the Piivy Council: applied Art, 12? in a 
case in vhich the plaintiff sucd to recover his: half share ina 
property alleged ly him to be ornt and held the suit to be 
barred under this Artıcle although it found that the famıly 
vvas not yomt and that there vvas exclusion of the plaintifi 
from this property ın qucstion to his knovledge, (v) A 
daughter”s son vvho is not a member of yont family, (26) a 
daughter vvho after her father dcath never lived mn, her 
paternal residence vvith the members: of the family (zz, ora 
stranger purchaser from a member of a /omt famıly (7) cannot 


(2) Govındrao v Raşabaı, 3 CVVN q38PC s3C1 )/3) 


(r) Krishnayı ve Anəyec, ş4 B 4 31 Bom LR rəo40 go B Cı iza1€ 
773, Kodoth e Secretary, 47 M s?2PC 


(s) Krishnaşı v Anıyı, seğra Aurme v Ziu, 3 A 282, Bhavrıo ev Rakhmın, 
23 Bı?,14o0FB 

(/) Yerukola v Yerukola, 45 M 648, (68 

(a) Karik v Saroda, 18 C 642, 645 

(v) Yellappa v Tıphanna, s3 B 2:3 33C VN 238 49CL) oq 

(x,) Mathura v Barkant, ir CL.R 32 (x) Kertik ev Saroda, s446ra 


(9?) Harendra v Arlnoardı, 14 C $44, 845, Ram Lakhı z Dürga, rr C 68o, 
682 , Bhavrao g Rakbmin, 23 Biz, i4o, Müthusamı v Ramkrishna 
ı2M 
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invoke the provısıon of Art. r27. İn such cases Art, 136 or 
144. vnll appiy. (2) 

Suit for account against manager —A suit for account 
against the aris of a yomt family is governed by Art, 120 
of the Lıimitatıon Act, (a) 

Acknovvledgment of debt —The manager of a fToint 
famıly has the same anthority to acknoviledge as he has to 
crcate a debt, (2) He must be regarded as an agent by 
operatıon of: lavv for the pur pose of acknovvledgment of debts 
on behalf of minor members of the family under Section 19 of 
the Limitation Act (ce) So a payment of interest by the 
manager of a yomt family is: a payment by the “daly authori- 
sed agent” of the other members vithin the meaning of Section 
zo of the Limitation Act (2/) so as to extend the period of 
himitation , but a Full Bench of the Madras High Court has 
held that svhere the creditor: deals: not vith the manager as 
such but vrith the individual members as co-obligors, he cannot 
rely on an acknovrledgment made under Section ig by the 
manager as made on behalf of all the mebers, (z) This 
vas follovved ( / ) and dissented from (g) by the Calcatta 
High Court, The Patna High Coart dissented from the viciv 
of the Madras Full Bench, (2) Bat a still later decision 
of the Calcatta High: Coürt, () folloving: its: earlıcr 
deci-ion and the Madras Full Bench has held, that there is no 
dıstınction as to the cfiect: of acknovledgment of debt under 
Sectıon 19 and payment under Section 2o made by the 
manager of a yornt family. 


(22 Ram Lakhı € Durga, s4ğze , Bhavrao v Rakhmin, s/27o: 
(a) Bisvambar z Gıribala, 33 CLİ 25 


(2) Harı Mohan v Sourendra 4: CLT sas 88 IC os tos C 1is3, 
Chinnaya v Gürünatham, $ M ig FB 


(4) Har Bakslı, ış CVVN 86o sr IC: o, Rameharın v Gaya, 30 A 422, 
437 FB , inderpilv Mevrəlal, 36.A o6a, 277 , Bhaskar v Biyilal, 1? B:şiz, 
Sitla v İagatpal, rə OT: 1 ria: 861C 693 1925 O 394 

(4) Sarada Charan ə Duürgaram, a? C a6ı 

(e) Narayına v Venkatarıma, 25 M 220 

(/9 Balkınta z Lal, 26 İC sr (e) 

(£) Chandra ə Behar, 3r Cİ: 1 7 

(3) Beyrangı v Keso, 6P 8ri 

(3) Paban v Sufal, second Appeal No 2o7z of 1929 Cal H Court 
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This questton has, after the amendment of the Limitation 
Aet, (7) been settled by enactmg that acknovledgment or 
payment made by the manager shall be deemed to have been 
made on behalf of the vhole family. 

İn this connectıon see aə?/£ Section 8, subssection ix, “Limi, 
tation”. 

Adverse possession “—Adverse possession vyith: respect 
to any property qf the İomnt family, consıstıng of the father 
and his minor sons, begins to rün against the minor sons: also 
vyhen it become: adverse against the father vvho vvas a ma)or, 
(£) Mere residence  elsevhere than the family residençe 
vrithout obtaınıng any expenses of maintenance, educatıon or 
marr)age and vvithout even asking for them do not constitute 
adverse passession. (2) A refusal to partıtton vithout deməal 
of right is not exclusion so as to accruç title by adverse 
possessıqn, (7/2) as possession of a cossharer vvould not be 
adverse to another co-sharer until ouster. (//) 

The possession of a certam member of a property kept 
undiytded after partitiqn is not adverse to others unless he 
proves that he repudiated the other members” title to their 
knovvledge and that he has done some act adversely to the 
knovledge of other members. (o) But the Privy Council, 
hoveever, mn a case vhere the plaitiff and the defendant he- 
longed to tvvo branches of the same family but separated long 
ago, vhere the predecessor of the defendant vyho vvas maragıng 
the properticə of the plaıntiff düring his minority handed them 
over to the plaıntıff on his attaming maşyority vithont the 
property ın dispute vvhich: he enpoyed for more than tvventy 


0) Section 2, (3) (b) Act 1-cf 927 

n this: connectton see aze 2: 379-374 and 2os7 Sec: tr, sub-sec vil “Ad- 
verse possessıon", 

(2) Sharam v Sadhu, 928 L 484 

(Ö Radhoba s Aburao, s3 B 699 33 CVVN 1oo6 soCLT 135 1929 P 
C 23r, Harkesh z Hardevi, 49 A 763 19ö? A 454 ( non-payment of 
profits) , Gaya Din v Gur, 1929 O “257, Mulh nm Haralal, ıgag B 424 
(enyoyment of unequal shares) 

(nn) Radhoba cv Aburao, ruğra 

(ə) Govindrao o Rayabaı, 35 CVVN 433 PC s3 CLİ) 3, Cona vo 
Appuhamy, (rg) A C 220 

(o) Variyapure v Subramanta, igaş M, öy, Kuda £ Madan, $r CL) 424, 
Malharı v Vınayak, rg B 323 
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years and vrhere the plaıtifPs title vvas never expressiy denred 
before 192 (suit being: dated  1917)) held that the plaintiff 
must have knovledge more than 12 years ago that his title 
yas not admıtted and the defendant had acquired title by 
adverse possession, (2) The Madras High Court holds 
that the entry into possesston by the altenee from a co-parcener 
become. adverse to other co-parceners from the moment of 
such entry. (?) But the Calcutta High Court entertaıns 
a contrary viev holding: that: merc exclusion by a co-sharer 
or his transferee is not sufficient (7) 

The onus 1s on him vvho sets up title by adverse  posses- 
sıon (s) 


8eo. 10—DEVOLUTİON OF MEMBERS INTERUST 


Accession, not succession on member"s death —İt has 
alıcady been remarked that on the death of a member of a 
Mitakshara Pont family his: mterest: in its: property  lapses, 
the maintenance of his vvidov and maiden daüghter and the 
latter”s marrrage expenses bemg charged on the family prop- 
erty by vırtue of their: vn rights: thercin, But in 1oose 
language, often used even by lavyyers, a deccased member”s 
undıvided co-parcenery interest is: said to 2ass on his death 
by s? v?orshib “Yheie is not, hovevet, 2as32/y Or )zcc€3- 
sz0n of the mterest from the deccased member to the 
surutvovç , but, therc is only accessgon to the latter”s interests, 
The yomnt family estate is: in its entirety vested in cach co- 
parcener from the time of the commencement of his ör her 
membership of: the: family, and: title to its property , hence, 
no nevr rıght can accrue on the death of a member, vhich 
has thc effect of extıngütshing: his connection vith the family, 
as vvell as his title to its property, and thereby causing an ac- 
ce$s20n to the interests of the survivors, but not necessarily for 
the benefit of all, for, vvhen the famıly consists of different 
branches then on the death of a member of one branch, the 
ultimate effect of the accesszos: to the interests of the survivors 


) Gobindrao v  Rayabal, s:427a (?) Abdul v Ashamatb, s4 1 C 385 

ö Kuda v Madan, soğöza , Bisvanath ve Rabiyı, 33 CVVN "46, but set 
asıde on 1 etter- Patent appeal 
(0)Vaiyapuru v Subramanıa, s) 6 
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is, that only the members of that branch, becomc entitled to 
the benefit of survivorship, to the exclusion of the members 
of other branches, vvhen partıtıon takes place, 

Accordingily it has been held that Act XIX of r841 (2) 
passed for the protectton of deccased person”s property against 
vvrongful possession ın cases of  szccesszon, cannot appiy on 
the death of a member of a ?omnt family, to his undivided 
co-parcenery interest ın the famıly property, to vvhich sivcces- 
s2030 15 mapplıcable, vvhich, therefore, s not vvithin the scope 
of the Act (zz) so also a surviving: member of a yomnt family 
cannot appiy for Letters of Admınıstratıon to the cstate of 
the deceased co-parcener, a. on the death of thc co-parcener 
his interest in the yomt family property extingülshes and no 
cətatc is İeft for admınıstratıon, (z) 

Qoint-tenancy and Survivorship —The member- of a 
yonnt family göverned by the Mitakshara lav, may be said to 
hold the famıly estate as şomnt-tenants, 1: has already been 
said (ce) that they do not resemble, in eveiy respect thc yormnt- 
tenants of English lavv, vvhose rights are equal in all respects, 
and vvhose şomt-tenaney is accordingiy said to be distingüish- 
ed by unity of 20ssess20n, unity of) z)2/€resf, unity of) /2//e, 
and unity of 222/2c of the commencement of such title, and 
all the survivors amongst: vvhom, are equally entitled to the 
estate on the dcath of a yomt-tenant, and vvhose  yomnt-tenancy 
is created by a deed or a VVill 

The qyomt-tenaney under the Mıtak-shara arıses by the 
operatıon of the lavv of inheritance, There is 2///2/7 of posses- 
son and also, in one sense, unity of /2//e£, namely, thc right 
derived immediately or mediately from a common ancestor 
but there ıs netther unity of) Zez/€ of the commencement of 
title, nor ünity of z)z/e?es2 in all cases, İt has been held by 
the Tudicral: Committee that tevo yomt bi others succceding: to 
their möther”s father”s estatc after her dcath take thc same 


(2) Nov: ıncorporated in Act xxxix of 1925 

(s) Sato Kocer v Gopal, 34 C gög 2 CVVN s, Banvarı ? Makshdan s2 
A 252 ıg30 A g9 

(o) Uttam ə Dina, $ 1C şil (Pu) ), see asiie 6, 479 

(x) Ante 5 338 
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as ioint-tenants vvith the benefit of survivorship. (4) VVhether 
their male ıssues become their co-parceners or İoint-tenants 
of the property so inherited by them, by reason of the same 
bemg held eə:cesfra? property—is a questton on vəhich there 
has been a conflict of decisions it is ansveered in the afflir- 

Madras matıve by the Madras High Court , but m the negative, by 

Allahabad the Allahabad Hıgh Court, İn the former case the questton 
arose ın a suit for partıtiıon betvveen father and son , m the 
İatter, betvveen a son and the purchaser from the father vvho 
inherited the property from the maternal grandfather, (7) 
İt should be observed that the survivorship here is not the 
same as in English lavv, but subyect to the paramount right 
Of .a Pornt-tenant”s male issue vvho are regarded as cönsübsə 
tantıal of their father İt should be borne in mind) that the 
prınciple of: yornt-tenaney is unknovn to Hindu lav, except 
ın the case of co-parcenary betvveen the members of an un- 
dıvided family, (s) 

Buccession But ıt appears that under the Mitakshark sehool tvvo 


İn tenney omt co-parceners: Şomtly succeeding. to the 6ös77z/cfed heri- 
tage left by any other relatıon, such as their mother or uncle, 
do not take the same as yoint-tenants, but they take as 
tenants-ın-common (s) That is so m all cases of iornt in- 
heritance aecordirig to the Bengal school, 

İon And it appears to be the lavv m both the sechools that 


purçhasers co-terlants of yornt acqulsıtıons by 2z:z/c/ave, take as tenants- 
take as ınəecommon Accordingly, vyhen a gift of property is: made 
(ənanon to tuvo persons gomtly by a VVill or a deed, they take as 
tenants-ın-common and not as İfornt-tenants.(2) In the case 
of /agesrhuar Nara Deo (c) referred to above, the Privy 
Council appears to take the same vievv, as laid dovn in this 


case though ıt vvas not cited, 


(x) 25 M, 678 ş dnfe p,321 R 
(3 Vythinatha v Yeggia, 2? M, 382 and Tamna v Ram, 39 A, 657 4AL 
82 A VN, (1007) zır (s) 1ogesvar v Ram, 23 LA , 37, 44 23 
070, Vlangaldas vg Secretary, s3 B 188, igit 
(a) Xarıppu vg Sankaranarayanan, a? M: 400 
(5) Revrün o Müssamut Radi, A MİNA), my, iza TNRPC nö, Hars9 
Suükhdevt, 3? A. zar 281 € sök 13 ALİ) ö), see Ğopi 9 yaldhara, 
33 A At, Kishort sv Mündra, 33 A 6ös 
(0 23 C 020 231A ə 
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Aecording to the English lav, of yomt tenaney “a convey- 
ance, or an agreement to convey his or her personal interest 
by one of the yomt-tenants, operates as a severance ”(£? 

İt has already been said that all the survivors are not 
entitled to the undıvıded interest of a deccased member in 
all cases there is a certaın order in vvhich: some of the 
yoint-tenants take, to the exclusion of the: rest, though it is 
ordmarıly said that the interest of a deceased member passes 
by survivorship to the surviving: male members: alone , büt 
this is true only in a qiralifted: sense, so İong as the family 
continues iomt, and there ıs community of interest 

Order in devolutton by survivorship —The: undivided 
co-parcenery interest really lapses, but having regard to the 
benefit derived by the survivors at partition, the uündivided 
interest may bc deemed to pass in a certaın ordet: it devolves 
on the male issuc in the first instance , on their default, it 
goes to the nearest male ascendant and the collaterals descend. 
eci from him, and on failure of these, to the next male 
astendant and his descendants , and so on This is truc in a 
qualıfied sense only , for, females getting shares on: partıtioh, 
do take the benefit of survivorship: together vvith the males, 
provided partıtion takes place, vvhen thetr shares also are 
augmented, 

Suppose for instance, A and B are tuvo brothers, having 
soris and ancestral property, then all of them are entitled to 
undivided interests ın the property , but the death of a 
member of A”s branch vrill not, at partitton, augment the 
share of B and his branch, Suppose again that A dies 
leavıng a vvife and three sons, then A”s share may be said to 
devəolve on the vridov and the sans, should the latter make a 
partition , if one of these sons dies before partıtıon vithout 
leavıng male issue, then his share may be said to devolve on 
his tvvo surviving brothers: and also on his mother, should 
the tvvo brothers come to a partition during” her: ife, other- 
vse on the tuvo brothers only if they continue yomt, İt 
əhould, hovvever, be borne in mind that vhat is: co-5a/ cezzeyiy 


(4) Vogesvar v Ram, 23 C 670, 679 331A 3? 
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enferest during: the yomt: estate becomes converted into and 
15 called sZeye only on and. after partıtıon, and also mn 
contemplatıon of ıt But so long as the family continues 
yotnt the benefit of survivorəhip is enyoyed by all the members, 
male or femalc, 

The result of a member”- death may be stated thus —İf 
he dies İeavıng  male  issue, he may be deemed to exist in 
them , for certaın purposes he may be deemed to exist also 
ın his: avidovy, so long, as the family continucs ont , other- 
V/is€, excepting for the purpose of the maintenance of his 
vidov and maiden daughter, if any, and the marrrage of the 
latter his: existence may be ignorcd as: regards the) yomnt 
propetty, vvhich continues to be enpoyed by the sürvivors as 
beforc and their rights are, on partıtion, determined in the 
same vay as if the deccased never existed, except for the 
purposes mentiıoned above. 

But on the death of the father havıng self-acqurred 
property, an undivided son takes such property to the exclu- 
sıon of a divided son, although the division takes place after 
the acqulsition of such: property by the father, İt is said 
that, “aftc: obtarıng on partıtion his share of all the divisible 
property the separatıng son 1oses all the rights eyhich he had 
as a member ef the co-parcenery and it vas only as a meember 
of the co-parcenery that he had by birth. an mterest in his 
father s self-acqursitions,” (6) VVith regard to this case a Full 
Bench of the Madras High: Court: has said that, “although 
only the order of succession vvas in dispute, it vas: said: that 
“the succcssion to the: undivided property of the father 
vould, vvhcie: there vas an ündivided son, be by survivorship 
rather than inheritance” , but this dictum vvas unnecessary to 
thc concluson and: should not". ” be folloyed,” UD 

But not such order as ın succession —Hence, although 
there s an order of devolutron as betvveen different branches, 
there 15 no preference Biven to any of the members of the 
same branch by ıcason of his bemg nearer ın degree than 


(e) Nani v Rimachandra 32.M 377, 183 5 MLT.6/ 2 LLC sığ 


(7) Vatravan 6 Srinyasachan ar, 44 M 499 40 ML,) 48ı, 45: FB, : 64 
IC g44. 
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another. For ınstance, if a famıly consists of three: biothers, 
and one of them dies İleavıng tfuvə sons, and then another 
dtes vvithout male  issue leavıng the tvvo fraternal nephev . 
and one brother surviving: him, then the surviving brother, 
though nearer, cannot claım the undivided: one-third: mterest 
of the sonless decet sed brother to the exclusion of) the 
nephevrvs vrho are mcre remote ın degrec The sonless 
deceased brother”s interest passes to the surviving: brother 
and the nephevvs , and on partıtıon betvveen the uncle and 
the nephevvs, the yomt property is to be divided” into tuvo 
equal shares, once of vvhich is to be allotted to the uncle, and 
the othcı to the tvo nephevv- (7) ft should bc observed that, 
if the sonless decea-ed brothei had been separate, the surviv- 
ng brother alone vvould havc taken his estatc to the exclu- 
sion of the nephevvs, 

Exclusion of female heirs and daughter"s son —The 
effect of this rule of devolution by: survivor-hip is said to 
exclude the vvidov,, the daüghtci, and the daughter”s son in 
all cases, if the member dies vithout leaving malc: issue, A 
members grandfather”s grcat-grandson". grandson İtving 
lomtly vvith: him, takeə by sürvivotship his ündivided interest 
to the exclusion of his vvidovv,, Should the circumstances of 
the famıly be such that a femalc heır of the deccased vvould 
be entitled to a share on partition, then she cannot be said to 
be excluded except m the sense of her not bemg entitled to 
claım a share if the family continues Şomt, The vidov,, hov - 
ever, cannot pıroperiy be said to be excluded , for the subor- 
dınate or imperfect: co-ovynership  acqutred by her on her 
marriage, cannot reasonably be assumed to be destroyed by 
the husband”s death, because its mcidents cannot but be ad- 
mrtted to continue in the: shape: of the legal char ge on her 
deccased husband”s co-parcenery interest, for her maintenance, 
residence, and religious: expenses, sübyect to vyhich the same 
may be said to pass to male co-parceners, İt should be re- 
membered that accordıng to Hindu: lav, she  becomes her 
(2) Deb: v Thakur, r A ro (FB), Bhimul v Choonee, 2C 479(FB) 


Kesarlal ev Tagubhaı, ag B 283 2? Bom LRR. 226 ıgəs B 4o6, C 
rikav Müna 24A 273 ağlA zo q4Boön LR 370 OC VVN 4əş 


Female 
herrs, 
daughtei 
son excl: 
ed from 
suryiyor- 
ship 


VVidovr”s 
interest 


Charges on 
undivided 
share 
passıng by 
qurvivor- 
ahıp 


He 4 co- 
p ırcener 
vith 
İcgitrmate 
brother in 


Bombəy 


P C viev 


but cannot 
be sup- 
ported from 
İexts 


496 TLLEGİTİMATE BROTHER OF SUDRA İc. v, s, 10 


husband”s co-ovner and vhat is növv mistaken to be merely 
an egxətağle cha? ge, is the incident of her co-ovynership vhiçh 
subsists after the husbands death, and to vhich are referable 
her rıghts ın his estates, z, €, ın his co-parcenery interest in 
the famıly estafc 

Charges on undivided share passıng by survivorship — 
It has already becn indicated (2) that the mai tenance of the 
vridovy and the maiden daughter of a deccased  co-parcenep, 
and the marriage expenses of the latter, are charges on his 
co-parcenery interest And so are the maintenance of the 
deceased”s mother, and also of his dependent members such 
as his: vvidovved: daughter, and the: s?aaZ eağenses of himself 
and the said persons İf he İcaves any male issue excluded 
from inheritance for any cause other than bemg outcasted, 
then such ıssue and his family are also to be maintained out 
of the undıvided interest of the deceased. The co-sharers 
takıng it by survivorship are Hable for these charges to the 
extent of the saıd interest, They are also, accordıng to 
Hındu lav sımilarly hable for his debts vvhich form a chage 
on thc interest left by him , büt the Courts of yustice have 
not, up to the present day, enforced this: lağility. 

illegitimate brother of a Sudra takıng by şürvyivarə 
ship.” —İt has been held by the Calcutta High Court (2) 
folloving certain Böombay decisions: that: na Sudra family 
gövyerned by the Mitikshara, a dösööefra or illegitimate son 
by a slavc girl, is a co-parcener vvith his legitimate brother in 
the ancestral estate, and vvill take by survivorship ş and this 
vievv has been upheld by the yudicial Committee, (7) 

The rcasons upon uyhich the above conclusion is based 
cannot be folloved, According: to: the Mitakshar8, an ille- 
gitimate son, like a maiden daughter, is: not: e/22//2a” to any 
share vyhen the: partition is made during the life-time of the 
father, except at the plcasute of the father But vhen 2a?”7r- 
fon is made by tlie legiti natc sons, after the death of the 


(9) əz anı 29 370-371, 494 
n fAos connection s.e ante, Sec 3, Sub-Sec a 0-336 
O şogendro ppupatı ” Rəy inind, i: C , 702, 79 33033 
2) lozendro Bhupeati v Nityanund, 18 C., ei (P 
bamgam v Suppa, 12. M..dər ,151(PC) 17 1A, 128, see also 
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father, they are directed to allot a half share to an illegiti- 
mate son, in the same vvay as a quarter share to a maiden 
daughter of the father, VVhen there is no legitimate son, an 
illegitimate son may take the vvhole estate, provided there 
be no vidovv or legitimate daughter or her son, m vyhich case 
the illegitrmate son takes half (2) İt is not casy to find out, 
as to vvhen does an illegitimate son become a co-parcener in 
the ancestral estate , if he had been so, during the lifetime of 
the father, his right to a share could not have been depended 
on the fathers chorce, he vould have been entitled to a 
share in his ovn rıght ındependently of the father"5 descre- 
tion. Nor can rules of succession and survivorship appiy to 
the same ancestral estate , and, thereforc, it cannot be said 
that he acquires by szccess?ox a title, on the death of the 
father, to a half of the father s undivided share, the other half 
devolvıng by sx?vzvors/4ib to the legitimate sons, Hovv 
agaın is the co-parcenery interest of an illigetimate son: affec- 
ted by the existence of a legitimate daughter or her son? A 
son takes even the fathers separate estate by survivorship 
and not by succession, except vhen he has been separated 
from the father. The correct vievv seems to be that Section 
xil of the first Chapter of the Mıtakshara, vyhich: concludes 
the subyect of partıtıon, succession bemg: dealt vvith:in the 
next chapter,—deals vvıth the position of an illegitimate son 
to vyhom the precedıng sections cannot appiy, and defines his 
rights generally. 

He ıs no more a co-parcener than the father"s vife, vvho 
is entıtled to a full share on partıtıon, And it is doubtful 
vrhether he is entıtled to any share vrhen there is a single 
legitimate son, that is to say, vyhether he has a right to 
demand partıtıon, Accordingiİy, it vvas held by the Madras 
High Court in several cases that he vvas not entitled to claım 
partıtıon (£Z) the ordinary incident of his sze7es bemg held to 


be a rıght to be maıntaıned, (?) But subsequentİy the said 


(6) Meenakshı v Appakutti, aa M 226 z2o0M L)l 359 

(7) Erishnayyan v Mattusamı, ? M 407 , Ranoyı v Kandoy, 8 M ss? 

(mn) Parvathı v Thirumalar, ro M. 34, see Visvanathasıram) v Kamu, 4 ML) 
ə” 211C 7aq 
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Mad H Coürt thought itse:f bound by the above deçision of the Privy 
bənna by Council to hold that he is a co-parcener and as such entitled 
P C rulıng to enforee partitton, (x) The same Coürt has again İn a still 
İater case (o) has held that there ıs “no vvarrant for extend- 
mg the scope of the Privy Cöüncil rülmg so as to hold that 
an ıllegitimate son is a co-parcener along vyith: his: fathers 
uncles and cousıns,” Hence, he cannot mherit collateraliy in 

preference to legitimate herrs, (2) 
Female mem- Can a female member take by survivorship ?—İt has 
ə already been said that a İlavfulİy ivedded  vife or ?azəz, 
becomeə from the moment of her marı tage, the: co-ovner of 
her husband vith  iespect to all his property , and it is by 
virtuc of this right, that she becomcs entitled to a share at a 
partıtıon betvveen her husband and his male descendants, or 
at a partıtıon betvyeen the latter, But she iş not entitled to a 
share ın other circümstances, for mstance, if her husband dies 
vuthout leaving male issue,, And then it is süpposed that: his 
undivided interest passes to his: surviying: brother” ör other 
collateral male co-sharer, to the exclusion of his vidov,, If 
that vverc so, then vhat becomes of her co-ovnership vith the 
Mə ı husband, or right to the famıly property acqurred through her 
eurtalefl hausband from the moment of her marrrage ? According: to the 
true vev Of the principles of Hindu lav it müst be held to 
subsist even after the husbands death, vrhose interest only, as 
dıstingütshed frori her interest, can pass to surviving: male 
members, and she continues to get maintenance out of his 
property by vırtue of that mnterest , her subordmate capacıty 
to get a share ot not, at a partıtion vvhich she can never 
demand or enforce, is no criterion of the existence or non- 
exıstence of that interest. But according: to another viev, 
this mterest is said to be extingüshed by the death of the 
husband, the co-ovrnership: subsists: only: dürmg. their: İoint 
İıves, Tüis vievv, hovvever, appears to be erroneous, as it 1s 
ınconsistent vuth the reason for recognising: this co-ovnership, 


(a) Thangam v Suppa, rz M.) qot büt see coxrra 24 ML) ə?r ar İC ?ə4, 
on appeal after remand go ML ) 4şr and PC appeal so 1A 32 see 2 sc3 


Kü 
(o) Yaşvanatlsvamy v Kamu, 24 ML ) əzr, 285, zı İC: 724 
(2) Dharma v Sakharam, 44 B 18Ş , see foot mole (7) 5 335 ante 
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vrhich reason subsists even after the husband”s death.- İt has 
already been observed that the vvifeis co-ovynership is admıtted 
to account for her enypoyment of the famıly property, vvhich 
contınues even after the husband”s death ın the same manner 
as before” v”hy should then her co-parcenary, of vrhich her 
enloyment ıs the effect, be held to cease? The only change 
that takes place ıs that the husband”s male relations step into 
his: position vvith: respect to his: mterest and  become her 
guardians or protectors, But the lav relating to females has 
been misunderstood and mısconstrued ın a manner detrimental 
to their interests, and ıt has been held that a xvvidov of a 
deceased co-parcener living, yomtly vvith the: last sürviving 
male member of the famıly, ıs not entitled to take by 
survivorship , (q) although there is an carlicr casc (2) in 
vvhich vyas taken the contrary vtevv vvhich: alone is: consistent 
vith the original principle ünderlymg. the: recognition of” her 
co-ovvnership as vvell as vvith rcason, equrty and. yustice For, 
suppose a man dted leavıng tvvo sons and his vidov, and 
then one of the sons died leavıng his mother, vvidovy, and 
brother behind hım , and then the surviving. brother, vvho 
became entitled to the vvhole family property, together svith 
the female members vvho are his co-parcener- though in a 
subordinate character by rcason of” their sex,—dies İcavıng 
his vyidov,, the mother and the brother" vido, it is büt yüst 
and equrtable that these three ladies vyhose positton vvas: the 
same during the lfetime of the male member, should yorntly 
take the estate by survivorshıp, and not the last male 
member s vvidovv alone, to the exclusıon of the other tvo , 
for, the lav, of succession applies only to the estate left by 
one seğarated from his co-heirs, not to that of one avho had 
been a member of a fomt famıly, but had no male co-parcener 
at the time of his death, and on that ground cannot be 
deemed seğazafe at the time of his death, Tvvo different 
principles of devolution are enunctated by the Mitakshara 


(7) Ananda o Novnit, o C 31 Nihal v Kishore, 8 İC 090 0? PR to, 
142P.VV R 1010 
(r) Bhagvanı v Gopaly, S D,NVVP, 862, Vol, 1 p, 306 
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school, namely (1) sz?vzzo?s/iğ applıcable to ioint family 
property and (2) szccesszon, to the estate of a person separa- 
ted from hıs co-parceners by partıtıon, vvhen provision 1s 
made for every member male or female. And accordıngiİy, 
to the estate under the charge of the deceased ın the fore- 
gomng circümstances, the rules of devolution of İomt-family 
property, but not the rules of successıon, should be applied, 
the female members bemg according: to the true principles of 
Lav: straıned Hindu lavy, his: co-parceners though ima süubordinate 


anan character and as such, entitled to partıcıpate equalily the 
ioint estate by survivorship. Cüriousiy, hovvever, the lavv 
has been straıned against vvomen on many polts, as vill be 
shov/n hereafter, 
860 11—TPARTITION 
Sub-Sec 1—PARTITION OF 7OINT PROPERTY 
VVhat iş VVhat is partıtıon.—The: tenure of yomt: property by the 
partıttlon, gmemhbers of a yornt family göverned by the Mitakshare, is 


haracterized by community of interest, ünity of: possession, 
and common enyoyment , there is no question of shares 
durmg: yomtness , the members are said to be point in food, 
vvorship and estate, And the MitiksharA theory of: fomnt 
rights is, that cach co-parcener”s right extend: to the vvhole 
family property, in vyhieh every member has an interest, but 
no definıte shaıc, 

accotdıng to Partıtıon, according. to the: Mitikshara, is the adiustment 

Met into specific portions, of divers: rights of different members, 
accrumg to the vvhole of: thc family property , in other vvords 
İt is the ascertamment of individual rights avhich are never 
thought of during: yomtncss, Hence, a surtt by a member ofa 
point family for declaratıon of title: to specific share does not 
İle in the absence of partıition bemg, clammed, (s) 

The vvord “partıtıon” or: “division” may be employed to 
mean eıther a division of interest or a division of” possession, 
or both, İn connection vith: the: Mitaksharğ, qornt: families, 
İt means severance of ınterest and consequent defeasance of 
survivorship, 


(5) Ram Sarup t, Kataula, 8) LC az? . igəş A, 21, 
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An agreement not to partition—)omt family property 
or a part of it, introduces a restrietion  vyhich is: repugnant to 
the interests of the co-parceners, and ıs rnconsıstent vyith 
Hindu lavi, Restrictions: relating to the enyoyment of pro- 
perty absolutely transferred are declared vor by the Transfer 
of Property Act section 11. Ön the same prınciple, a restric- 
tion against) making any: division for: tvventy years, imposed 
by a testator on hıs sons to vvhom he gavc all his property, 
vvas held void as bemg a condition repugnant to the güft (2) 
An agreement betvveen co-parceners never to dıvide certaın 
yomt property or: the entire yomnt property is, nvalid and not 
bındıng even on the parties to the same (z) An agıeement at 
partıtıon of the famıly property that once of the co-parceners 
shall get one-fourth of the net income of a certaın village 
from the eldest brother vvho is to manage the same is held 
to be no bar to a suit for partıtton of his onc-fourth share, 
bfought by that co-parcener (z) Such an agıcement or family 
arrangement is held by the Calcutta High Couürt to be binding 
on the actual or immedaate partıes thereto, but not on a pur- 
chaser from one of the partıes, nor on their heirrs, far less on a 
purchaser from an heır, (ce) The purchaser from a party to 
such an agreement, cannot be ın a better position than his 
vendor, exccpt by invoking: the doctrinc of notice, or ünless 
ıt be held that the agreement is not binding even on the 
partıes themselves, A distinction, hovvever, is dravrn betiveen 
the partıes on the one hand, and theitr hetrs and assıgnees on 
the other, vvith respect to the binding: character of agreementə 
takıng avvay ordinary legal incidents of” property, (r) 

A famıly settlement, vvhereby certain members of a yomnt 
famıly divided the family property amongət themselves and 
agreed that upon the death of every one of them, vrithout 
issue hıs share should pass to the surviving. brothers, vyas 
nerther in contravention of Hindu. lavy, nor in infringement 


(0) Mokoondo go Ganesh, 1 C töq 


(u) Rmlinga v, Virupakshi, 7 B 538, Rup v Bhabhuti, 42 A go, Brilesharı 
v Kashı, ıg28 O 30$ 

(v) Subbraya e Ralaram, 25 M s8s5 12ML) ot 

(uv) Ram Anund,2 işə g3, Rayender v Sham, 6 C, 106, Krisnendra v 
Debendra, ız C VV 


(Q Venkatarammanna v. “Buammanın, 4 M.H.C.R 345 
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of section 6 (a) of the Tiansfer or: Property Act, as bemgi the 
transfer of an expectant intercst in property, (22 

At vvhose instance ?—//7a/e co-ğarcenev Partıtion may 
take place under the Mıtakshara by the desire of a single 
male member, vho ıs therefore entitled, at his pleasure, to put 
an end to the yomnt tenancy so far as he himself is concerned : 
the other members must submit to it (zs) 

A/:enee An execution purchaser of a member”s interest, and 
a purchaser of the same for value mn Bombay and Madras, are 
entitled to demand partıtion in right of that member, (6) 

Sos The son or the adopted son acqurres co-equal 
right vvith: his: father from the möment of: his, birth or 
adoption (61) and can demand partıtıon The general 
rule ın the Punyab is that a son cannot enforce prtition 
against the father (2) The mayority of a Full Bench of the 
Bombay Iügh Coürt has held that although it is nov settled 
lav that under the Mitakshara, a son can clam  partı- 
tion of ancestial immoveable property inherited by the father, 
vyhethet he assents to it or not, yet a son cannot in the 
İife-time: of his father sue his: father  aəzd? 226 /£ for: partition 
of such property, agamst the vvill of: the father, (c) 

The Punyab rule is based on custom and the Bombay 
decision: seems to, be düc to a mrsapprehension of the mean- 
ng of a passage of the Mitakshari “There cannot be the 
slightest doubt in the mind) of a Sanskritist on reading the 
original passages of the Mitakshara (7) that no such restriction 
on the son”s right, as is süpposed by the mağority of the 
lcarned yudges to be imposed by paragraph 3 of that section, 
15 rcally intended to be laid dövn by that treatise, İt should 
be borne ın mind that the MıtaksharA is a rünning  commen- 
tary on Yamavalkya”. İnstitutes , after having: explained 


(ə) Balkıshen v Ram, 3oC 738 3o1A rə 7? CVVN 8 şs Bom LR 
461, Deo v Dvvarkı, ro VV R 273, Pırthi v Tovrahır, r4 C 403 14 .1A, 
37, Raya v Luchmun, 8 VV.R. is, logal v Shib, $: A 430 (grandson), 
Soundararayan v Arunachalam, 39 M rsg, 83 FB 3o ML) soz, Ram 
Kal v Khaimman, sr A r 1028A 422 

(a) See foot note (2) p 416 As to demnnd for partıtıon by alıenee of) yornt 
property or specıfic portton of it scc page 416 (a) See ante 65 273, 365 

(5) Hardayal v Malik, 928 gir, Amir v Malik, 1923 L osş see anfe, 2 262 

gə Apaşı v Ram, 16 B 29 (d) Gharu v Tara, 89 IC, 176. 
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in paragraph 2, the text cıted ın paragraph 1 of Sect. ş., Ch 
I, and before citing and commenting: on the: next text, the 
çommentator sets out the ımportance of the next text, by 
the introductory remark that, but for the next text, tuvo 
posıtions vyhich are not: correct: propositions of lav, might be 
deduced from the preceding passage, and that the same are 
obvtated by the next text, and then he goes on to explain 
the next text, and ın the course of domg so, lays dovm in 
paragraph $, that partıtıon does take place, and that it docs 
take place not by the father”s chorce only, thereby necessarıly 
impiying: that it takes place by thc son? desirce as vell , and 
thus the commentator shovvs that the fevo positions mentioned 
mn thc introductory passage in paragraph 3 are obviated as 
not bemg tenable as correct propositions of lav, by the next 
text assertıng co-equalıty of father”s and son.s right, 

But the above mistaken vievv of the mayority of the Full 
Bench yudges has been dissented from, and the correct vievr 
taken by the Hındu Sanskrıtist yudge in the minority, is 
approved by the Madıas (e) and Calcutta £ £ ) High Courts 

Höleginimate son cannot demand partıtıon, (7) 

Father . "The father, even agamst the consent of his 
sons, can effect partıtıon of ancestral yornt property of 
the famıly consıstıng of: himself and his sons, ( ) So vrhere 
the effect of a Revenuc partıtıon ıs to bind the father of a 
ionnt family conclusively, his: son, vill be equalİy bound 
though his name may not have been entered mn the revenue 
papers. (2) But the father, although the head of the famıly, 
cannot make a partıtıon by a VVill, ( z) nor can he on partition 
give. a share to a stranger, (7 ) 

A:Motler . She cannot enforce partıtion unless: partition 
takes place at the instance of her sons, (71) 


(e) Subba v Gannsa, 18 M 179 

(7) Rameshvar e Lachmı, 3ı C rır ? CVVN C€88 U/i) Ante 1 497-8 

(?) Murugayya v Palanıyandı, ar ML ) raz, Nıirmin p Fateh, gg A ög. 

(2) Gayadhar v Hari, 47 A 416 “23 ALT 20r 87İC 6qz? 1925 A qor 

(ə) Bryra) o Sheodan, 3ş A 33? 1? CVVN 949 40 1A 161 25 ML) 
188 18ÇL / öz Iş Böm LR 6s2.11AL l, 698 i9lIC 826, 

(73 Ramkıshore v İp marayan, qo C g66 40 1A 213 17 CVVN rigğ9 İ8 
C LT 237 ə5ML/ sız-rş Bom LR 867 rr ALİ 8Böş zo1C 9s8, 
See appeal after remand 49 C rzo 26 C VV.N 88. 

(71) See ğost 2 s3 foot note (/3 
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V/ife . She cannot claim partition. (72) 

AMunor Member VVith respect to partıtıon dürmg minority 
of one or more members, the fudıcıal Commitee observes as 
follovv — “There is no doubt that a valıd agreement for parti- 
tion may be made during” the minority of one or more of the 
co-parceners, That seems to follovr from the admıtted right 
of one co-parcener to claım a partıtıon, and if an agreement 
for partıtıon could not be made binding on minors a partition 
could hardiy ever take place. No doubt, if the nartıtion 
vvere unfaır or preyudicial to the minor/s interests, he might on 
attamnıng his: mayority, by proper: proceedingə set it asıde so 
far as regards himself,” (2) 

A suit for partıtıon may be brought on behalf of a minor 
member on the ground of malversatıon or corrupt or bad 
management or other cırcumstances shevving that sebaratıon 
of his share  vvould be benefictal for him , (7) although the 
minor should, by the partıtıon, be: deprived of the right to 
take by survivorship, vyhich is büt a cöntingent right , vhich 
cırcumstance vvill not: therefore deter a Court of yustice from 
securing the cxisting: mterest of the: minor by ordering: partı- 
tion even against thc father, if it appears: advısable that the 
minor"5 share sould be set: apart, and secured for him, (zz) 
A demand for partıtıon may be made by the next friend of 
the minor even against the father vrhen he adopts persistent 
hostile attıtude against the: minor, (7) İt is for the Coürt to 
determine  vhether there should be a partıtion or not at the 
instance of the minor, (9) and may, if it thinks: proper, 
allovv partıtıon, but until the decree is: passed the  minor”s 


(72) See ante ? 370 
(6) Balkıshen v Nam, 30 LA ag, 150 30 C 738 7? CVVN s?78 s Bom, 
I R. 40r, Balı z Gir, 9 Nİ4LR: ri zo1C şöş, see Parbatı v Naunihal, 
i 412 301A zr 1oCL) ız: r) CVVN g3ö3 9 ML) si? 1 
b LER 878 3İC gs 
(2) Damoodur v Senabutty, 8 C sz, Mahadev v Lakshman, ig B gg Actual 
m ilvers ition need not be proved Palanı o Kası, so1C ss2(M) 
(92) Bhola v Ghası, 29 A 373, Deo v Dvvarka, 10 VV R. 273 
vs) lagadish v Sri, göy A. 6o 
(o) Bachoo v Mankoreba 3: B 373 34 1A oz r CVVN zöğ : 6 
CL) r iz ML) 343 9 Bom LR 640 affrmıng 29 B sı ş Chelimi v 
Subbammn, 4::M 442 34 ML) zi 42İC 8S.o, Kamakshı v Chidam- 
bara, M H C R oq, qö, Laltav Sri, q2 A 46r, 407 , Genapathy v 
Subra manyım, sə M 845 igə9 M 738 
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interest cannot be said to be seveted.(2) The mere possıibility 
Of further births of co-paıceners in the family is not a good 
ground for partıtion by a minor, (7) 
İn a suit for partıtıon the father can act as güardian of: his Guardlanın 


. tit 
minor sons and it cannot be said that his mterests are adverse ət en 


to the mınors". (7) 

A minor cannot be made liable for defalcatıons by his: Guardian)s 
guardian in respect of the yont property, ünlesə he is proved defalea- 
to have derived. benefit: therefrom , thereforc at partıtıon his 
share cannot be burdened  vvith the güardian”ə: habilities: (6) 

Cause of actıon.—A: is alrcadey statçd (7) partıtion may 
take place at the 4/esz?e of a co-paicener and. z/zdiz/” ce” (anı 
circumsfance the guardıian of the minor can: effect partıtıon 
subyect to the protection of the court, (6) The fathers 
povrer to partıtıon the estate vvheic there are minor: sons, 
hovyever, is greater, (7) VVhen tuvo brothers: inherit: both 
ancestral and maternal grandfather"s estates, the cause of 
action for a sürt for partıtion of their estates is not the same 
even if these estates vvere mıxed up. (20) 

Partitlon of dvvelling house.—Under Section 4:of the 
Partition Act: (2) any member or members of an undivided” Partition 
family having share or shares in the dvvelling house may AFt. 
undertake to buy the share vvhich a transferec from a member 
vho is not a member of the famıly, vvants to partıtion by a 
suit, and the court thereupon may direct the sale thereof to 
such member or membeıs, after ascertamıng the value of such 
share, This applıcs both to the MitAkshari and Dayabhega yornt 
family. This provision also applıcs to a Mitakshara yomt 
family even vvhen the members are divided in status but they 
occupy the house in common vhich vas not divided (7?) 


 ———-——-——— — — ——— ——— 


(2) Rama Rao v Hanumantha, şə M 856 

(2) Palanı v Kası, so IC ss2 (M) 

(7) Lıngav Chengatraya, 48 ML) 41? ər LVV 6ş9 871C 42 1925 M 734 
(6) Sonu v Dhondu, 285 9330 0 Bom LR rəoz 

(£) Ante 6 soz, “At vrhose instance ” 2/4/z co-ğarceners 

(M) Asls 5 804, Aütəror: 2/ember (v) Anfe p şoş, Facler 

(zv) Sham ə lagannatb, 1930 A 3? 

(x) Act TV of r89), Seeante p q foof note U) 

() Sıvramayya e Kapa, ş3 M 4? , Sultan Begum v Debi, ao A 324 F B 
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Sub-Sec h1—V7HAT COONSTİTUTES SEVERANCE 
Partıtıon to Expressıon of intention to partition —VVhen  partition 
defeat sur- . 
vıvorship may take place at the instance of a smgle co-sharer, vrhether 
the other members assent to it or not, ıt vvould appear that 
the declaratıon and communicatıon by a member of a ont 
family, of his desire for separation, to the other members, 
accompanıed and folloved by unequivocal condüct and acts 
shovvtag that there vvas a fixed and determind. mtention, and 
not a passıng vvhim, for separatıon—is: legally sufficient to 
change hıs intercsts, so as to defeat the mutual right of 
survivorship so far as that member s concerned, z a., betvveen 
him on the one hand, and the rest of the members on the 
other As regards the en)oyment of the famıly property 
Pəya  ompa- therc is no difference  betvveen a Diyabhaga yomt family 
red and a Mitakshara yomt family . although in the once case 
the members of the family are deemed to hold as 
yont-tenants, and in the other as tenants-ın-common, The 
dıstınction is a purely metaphysıcal one, and is founded 
on intention or a, partıcular state or process of the 
mind: the members of a MıtaksharA yont family may 
agree to ccase to hold the family property as: )omnt 
tenants vvıthout dividing the same by metes and bounds 
—vıthout, ın fact, domg any physical act mn respect: of 
the property, and continue to live together but as tenants-in- 
common, İlke a Bengal  yomnt family, Hence, ven a member 
Communica. “XPTEsses his: desire to become separate, as he is legaliy 
tion öf entitled to become vyhenever he chooses, vhether the other 
desire to 
separate, İmembers vvish or not, there arıses a. corresponding: düty on 
changes the part of the other members to give: effect to his desire 
immedaately , and as no physical act is absolutely necessary 
for a legal sevcrance of interest, the verbal agreement of the 
co-tenants bemg suffictent for that purpose, and as the other 
member- are legally bound to agree to the desired partıtıon, 
and as Equrty presumes that to be done vhich ought to have 
been done, ıt appears to follovr as necessary direct logical 
conscque nce that a member”s desıre for partıtıon is: sufficient 
ın lavr to constitute: him: separate so as to put an end to his 
omt tenaney and the operatıon of survivorship, 
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So far as the Calcutta High Court rs: concerned, the 
question appears to be settled by a series of decisions in 
vihich it has been held that the unequivocal or unmistakable 
sıgnıfication or declaratıon by a member of a yont family 
Of his: fixed or determined. intention to become separate 
vvould be suffictent to effect his separatıon or: division Öf 
his tıtle and severance of his interest, although divison of 
possession, or partıtıon by metes and bəundə, of the yomt 
property be not made, That a declaratıon of: intention 
attended by conduct shovving: its determined character, has 
the effect of causıng  c/zzye zz £/z€ stafus, and conversien 
of the tütiz from: gozaf-fenancy to fenancy-l-c 00202), 18 
the only legitimate conclusion: dedücible from the principles 
of the Mitükshara lav, especially the: doctrine that: 2ariz/zon 
müst take place by The deste of a singic memöe,, and the 
other inemöers müst suömat fo it vvhethe: they like it o) not, 
The Bengal Hıgyh Court has aitrıved at this conclusion in 
several cases, (ə) 

The same vievv is expressed ın the /yazaZdra-Mayau2na 
the only Sanskrit commentary that deals vvith the question 
ın a pornted mannci it says—“Even vvhen there is a total 
farlure of common property, a partıtıon may certamiy be 
made, also by o ?zeze declarafton— İT am setarate from thee” 
for partıtıon is certainly only a kind of mental state (or: inten- 
tion), this: declaratıon makes the same onİy knovn (a) İt 
should be noticed that thıs passage clearly implies that partı- 
tion is o 7o?f7zorz effected by a mere declaratıon of intention 
to separate vvhen therc is a yomt property., But therc seems 
to be some mısconception about this pomnt, as, vill appear 
from an examınatıon of the decisions, vvhich do not seem to 
be unıform. 


(:) Bulakee v İndurputtee, 3 YV R arı Vatov Rovshun, 8 VV R 82, Debee 
v Phool, ız VV R sto, Mt Phoolbaso Lall luggessur, 14 VV R. 34-46 , 
loy v Goölück, 25 VV.R giş, affid in Toy v Girish, 4 C 434, 437 51A 228, 
Raghubanund v Sadhu, 4 C 425, 430 , Radha z Kripa, s C 474, Ram v, 
Lakhpatı, go C ər ,3o01A r 7? CVVN öz şs Böm,LER to). 

(a) Stoke”s H L Books P 4? 
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The Prıvy Council has explamed it thus “İt is növ 
settled lay that a sepaiation may be effected by a clear and 
unequitvocal intimation on the part of one member of a 7oint 
Hindu family to his co-sharers of his desire to sever: himself 
from the yomt family This vvas lad dövm in Szeza? /Va?ain v. 
122a/ Naraın (5) "Yhe question vvas further examined in 
Cayya Barv Sadaslıv, (4) and the principle: vas: reaffirmed, 
and last mentioned case vvas: follovved m /TazvaZ Vain v. 
Pyaöha, (3) vhere Lord Haldanc says “The status of the 
plaintiff as separatc in cstate is brought about by his assertion 
of his right to separatc”” (€) 

İt should be iemarked that the essential: idea involved in 
the conception: of püutition, 9 the division of: the right to, or 
thc sevcrance of the interest in, the: iomt poperty there may 
bc separatıon ın residence ( £ ) and food. vithout: there bemng 
separatıon ın exstate ( g) and, conversely there may be a divi- 
sion of right vithout there bemg: any separation in food and 
dvelling , (2) for the sakc of convenrence, the members may 
live in commensalıty, cach contributmg: his: share of: the 
€xpen-e- 

"There may likeyyise be a definemcnt of shates to vyhich 
the membsis vorld have buen entitled had there been a parti- 
tion in the: Revenuc Records, under the Land Registration 
Act, vithout any onc of them having: the remotest idea of 
separatıon (2) The intention to separate is the important and 


(2) 35 A 8o qoTA qo Iİ? CVVN aş iz CL) 988 24 MLİ 34 r 
Bom LR 460:11AL ) i?2 i816€ i i : l 5 

(6) 43 C Iegr 43 1A işi zoC VVN” ro8ş 24 CL ) 2o? 14AL) 822: 
36:MT 7 4ss İS Bom LER öər İ2Nİ R 113 371C 321 

(4) 39 A 495 441A işo IsALy ş8r ə: CVVN) 86 “26CLT tor iş 
Bom LR 642 iş) ML)42 qo1C 286 

(e) Bal Kri-hni v Ram, 35 Cİ VVN Siş, Bər 

(/ ) Ganesh ə levach, qr C 202 3:1A ro SCVVN 46 4ML78 6 
Bö LER. S, Sur) v İqbal, iş A So infra, 18 İC go, Mükka v Amma- 
kuthi, şı MT: 928 M zo9, Rongan"tha ve Narayansamı, arı M. 482 

(ə) Badmoo v VVazecr, $ VV R. 78, Reyvun vz Mt Radhə, 4MIA ız, 168 z 
VİR PC as, Chhabila v Tadavbar, 3 BH COLİ) 87, Sura) v İqbal, 
95 A So qo 1A 40 i? CVVN 933 1? CL) 288 244MLİ 345 15 
Bom LER 456 I81İC go, Gingiv Narayan, 86 İC soş oz N 284 

(4) Amrıtrao o Mükundrao, s3 HEC: 866 PC” iş NÜR 1565 13 LVV 
rı2, Kalirim v Bayılal, igə? N 107 

oya ən 13, sub-sec i, 2oy/ 

() Ambık tv Sukhmanı, r A 437, Hoolush o Kassee, ? C Namsıingh v, 
Pursa,i? CYVN ieqş PC, see foof ntofe (vz) belov 7C s, i 
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principal thing to be regarded (7) Mere İrving: sepaiate, (2) 
or even the en)oyment by different members of different 
portıons of property (/) or the division of” income for the 
convenience of the different members, vvould not amount to 
partıtıon in the absence of intention, (9) VVhile partıtion 
may be presumed from vhat shovvs an intention for it, such 
as opening separate account in the Collectorate (22) İbut not 
mere definition of shares of individual ovvners in Revenue and 
village papers (6)) or separate enyoyment of different: portions 
of property, (2) or partıcıpatton of income in distinct and 
defined shares, (?) taken ın conyunction vvith: other: circüms- 
tances. Executton of a deed of sale by a Court on behalf of 
one brother ın favour of another, ın a sutt for əpecific  perfor- 
mance, vvhereın stipulation vvas made that debts vvere to be 
paıd by the one brother and some by the cther, and some 
items of property vee given to the heirs of the vendor, is an 
expression of intention to separate and results in sevcrance 
of status. (7) VVhether there has been a dısruption of the 
ioint family or not depends on the facts of cach case (5) But 
no formal proof of partıtıon is necessary, if separate living and 
enyoyment of property is proved, (2) 


() Ananda z Daıı, 2: CL) 206 28 IC 8, see Rimiabadri v  Göpala- 
syvamı, 84 M 209, Babu v Gokuldoss, 1g28 M o04, Balmukund vg 
Sohano, 8 P rs3 gög P 104 


(2) Ganesh z Tevach, 3: C 262 3:1TA ro 8SCVVN 46, Sura) v İqbal, 
şə So qo 1A qo I8 IC go, Mükka v Ammakutr sr Mor 1938 
, 299 


(2) Rampershad z Sheo Chum, ro MTA 490, Anand z Dalı, zı C L 1 o06 
381C s8o 
(0) Sonatun v Tugaut, SMTA 60 


(9) Ye) v Champa, rz C g6, Ram z Debr, to A 4go 3 AVVN og, Parbatı 
u, Nunihal, 3 A 42 361A ?7r roCL) iz i3CVVN 98 ig MI) 
5? 11 Bom LL 878 31C gs, Ram Kali v Khamman, $ A 10 1928 

422 

(e) Bhagvanı Kunvrar v Mohon, 41 CL) sor 49 ML) ss 29 CVVN 

1037 23 AL 7 s89 88 IC 28ş, Thakur v Suraypal, 19) O 221, sec 


Gangıbar v Fakirgoyvd rLoL 2 PC P 
siz (s) re govda, 5 T s9 ıgso PC gə, ce foot 


(2) Murarı z Mukund, ış B zor, Raghbir v Moti, r? CL o0 ız C VV 
4583 25 ML) 28 ız7l1C 760 3s A.4ı .. mk 7 N 
(,) Adı Deov Dukharan, 5 A s?z, Chyet v Bunvaree, 23 VV R 395 
(5) Lakshumi v Narayanasamı, r9io M sı ” 
Mr a v ə Siş, 82: 2PC , Sura) v İqbal, 3ş A 
o 1 1 . 
LER sö BİC. 20 333 17 ÇL ) 288 24 ML) 3aş ış Hom 
(2) Durga v Lal, ıg38 O şog 
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Separatıon can be effected by deed or by acts or both by 
deed and acts, but if the deed is unequtvocal m its language 
and the ıntention of the partıcs is clear from it, it vvould not 
be necessary to prove acts ın support of the deed (zö, 

There is an o2ə/ez, that by a statement made by a member 
of a Mitiksharl, yomnt family in his VVill, Tavant to get myself 
divided and vvant to execute the: VVill/ he can get himself 
dıvided, (2) İf this vievv is: upheld then any member of: a 
Mitakshara yomnt family can make a devise of his mterest in 
the yomt property by a mere statement to that effect, (“v) 

İn 4227omer”s case, (a) the Privy Council held that actual 
partıtıon by metes and bound: is not necessary for completion 
Of division of right, an agreemcnt by the members to hold 
their property in: defined hares, vvithout actualİy severing 
and dividing it, take- avay from: it the: character of bemng 
yomt and undivided , the yornt tenancy is severed and conver- 
ted into a tenancy-ın-common , it operates in lav as a conver- 
ston of the character of the property, and an alteratıon of the 
title: of the family, converting, from: a yörnt to separate ovrner- 
ship and is süfflicient in lav to make a diyided family and. to 
make a divided possession, vvithout: actual  partitton of the 
subyect-matteı: (7) “The same viev 15 repeated by their: Lord- 
ships in the case of 24/2z:2enx v Raminazaan, (2) İt is further 
held that the document alloting to cach member a: defined 
share in the yont: family property bemng unambıguous, its 
legal constructton and effect could not be controlled or altered 
by the subsequcnt conduct of the partıca But evhen a similar 
unambıguous document, after giving.a share tolan out-gömng 
member and ascertaınıng the shares of others, stipulated: that 
the s/ezers other (han the out-gomg member s/a/7 2e: treated 
as (nene, ə of an, ordinayy xətdiideal family stöyect to the 


(u) 18 Narain vg Barnath, so A Görs 1928A 49 

(v) Lakshmamma ə Sreeramalu, 1927 M 1066 

(to) Tn tArs connecbon see anic 15 424 

(x) ai MTA 7s 8 VV RPCİ, "pproved again ın Palını Ammal v Müthu- 
venk"tachela, see /öof nofe (r) is, see also Kaghubir v Moti, 4. A ar PC 

ı7 CVVN 4sş, Parbatı v Naunrhal, ar A 42 361A ?r r3CVVN 

g83 ToCL  rzr İQ MT İ siz ir Böm İR 878 31İC roş 

(yy) Mohaber v Kundan, 8 VV K rr6 affrmed by PC in Doorgav Mt Rundun, 
zı VV R,PCO zr4, Te) v Champş”, rə C gö 

(s) ao C 738 3o01A rə 7CVVN s7?8 s Bon LR 46 
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/avv of strvivors/ip, tt is construed that there vvas no sevcr- 
ance of status. (a) 

Conduct of parties —The conduct is. an important factor 
as is observed by thetr Lordships in case of ea: Persad v 
Zaö/ğatı, (5) “But here agam the conduct of the partıes 
must be looked at ın order to arrıve at vhat constitutes the 
true test of partıtıon of property accordmg to Hindu lav, 
namely, the ıntention of the members of the family to become 
separate ovvners,” İt depends on the facts of each case, (cz) 
and cannot be mferred merely from the fact that a member 
purported to hypothecate hıs share (7) 

Opposition to partition —ln the: aforesard  cases, therc 
vrerc agrecments to separate vithout actual division, and) it 
vvas held that the questton mn evciy particulat case müst be 
one of intentton to effect a division, İn one case, it vas 
held that vvhen a deceased co-ovynet had not merely declared 
hıs intention for partıtion but done everything: that lay in him 
to cariy it out, and vrhen failure to do so, vyvas the result of 
the co-heis: determined opposition, it vvould be alloving: the 
co-sharer to bencfit by his övrn virong if he vere to succeed 


by survıvorship to the exclusion of the deccased”s vvidevv,(£) 

But there are some Bombay decisions in vhieh it has been held that, 
notyyithstandıng a suit and a şüdgment or: a decree for partition, the plaintiff 
viho dted before decree or executlon of it respectively, is: nöt to be deemed 
to have become sepa"rate, and that therefore survivorship applıed to his 
share (/2 24 B 182 construes 4 B sz as cöntemplatıng: future partition and 
confines its operation to a very excepttonal case (?) But these are opposed 
to the decisions of the Privy Council in vrhich it has been held that the 
yudgment or the decree in a suit for separate possession effects severance 
Of interests, if the same has not been already effected (2) 


(a) Ramabadra əv, Gopalasıvamı, s4 M 269 

(5) go C ə)r 301A : 2? CVVN öz ş Böm LR 1oş 

(e) Bryeesharı v Kası, 1928 O 36ş 

(4) Amar v Har, s Pat L1 Coş 

(ə) Toy ə Goluek, 2 VV R. 355 

U? Babalı s, Kashıbar, 4 B 157 

(g) Sokharam vo. Harı, 6 B rış—a case of death during appesl, of one member 


(3) loy? Goluck, əş VV R ass affd in Toy a Girish Cc 
,4 C 444 514A as, 
Chidambaram v Gour, 2.M 83 61A r??, Vakshman v Narayan, 24 B, 
ə " iBom car Mə albo Nustom v Dinkor, ee LC 38 (N) , Alur z 
enkata, s2 14 ( a th ş 
ML) ən İC Hə ), Thandayuthapanı v Raghunatha, 3s M əgg qı 
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It is laıd dovr that there must be definement of shares, 
and dıstinet and: independent: enpoyment, in order that the 
mother may clam to have a share, tıght to vvhich vas: held 
to be c?eafedl by partıtıon, (e) Both these prınciples appear 
to be erioncous and vill be considered later on 

AlI the cases do not appear to be reconcilable, İn each 
of these cases the Court had to consider vyhether, having 
regard to the facts and cırcumstances of the partıcular case, 
the memhbers vere yomt or separate m estate, The Courts 
appear 1o have dealt vvith the qucstion as onc of fact, and 
have only mcidentally  referred to the legal principle on the 
stibyect, vvithout: fully discussing and: deciding vhat: is 
absolutely necessaıiy to constitute severance of interest, 

But one important port is settled by the decisions of: the 
Privy Council, namely, that division by metes and hounds 
is not necessary, but an agrcement by the members that 
henceforth the yomt property shall be the subiect of separate 
Ovnership, is süfficeent to cause division of right İt: is: also 
settled beyond all dıspute that such an agreement may be 
verbal, (7) 

Çonclusion from these decisions —According to the 
vievv taken by the Pıiivy Council the members become 
separate from the time of the agreement , that is to say, no 
physical act beyond the verbal agreement or interchange 
of vvords conveyıng mütual consent, vyas considered necessary 
to effect severance of interest, in the pattıcular case, From 
the moment they agree to separate, the status of the famıly 
becomes changed, though nothmg else is done, and they may 
İlve together as before, as they must, for some time, Büt 
partıtıon must take place by the desire of a single member, 
and the others are bound to consent and agree to it, There- 
fore, th: declaratıon by a member, of his: desire to: partition 
to the other memhbers, accomparned or follovved by conduect 
evidencing: itə: carncətncss, müst: be: sufficient to cause the 
severance of hıs mterest, That ıs all that he can do, if 
the others do not agrce, but obstruct hıs desire, and compel 


(s) yudoonath v Bishonath, g VV R 61 


(2) Revun v Radhı, 4 MIA rə? 7? VRPC əş 
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him to continue to live vith them for some time as before, 
they cannot be permitted, by both lav and equity, to preyudice 
his: right, and to gan an advantage by such vrongful 
omissıon, He should thenqe forvard be deemed to live vith 
them ın the same manner as a member of a yont family 
governed by the Dayabhaga, that 1: to say, as a tenant-ın, 
çommon, and no İonger as a )ont-tenant, 

Partıtion is, no: döubt, defined as the adiustment into 
specific portions of the yomt property, of  divers: rights 
accrufng to the vvhole of the same it means, the ascettaın- 
ment of the sharc or proportion of the fomt: property, 
recctvable by a co-parcener, vrhich may be done in a möment, 
and ıt impltes nerther more nor less than the cessation of the 
other members” rıght to his sad ündivided: fractional: share 
or proportion, and tic: ccssatton of his: right tot he: rest of 
the property 7e,, the conversion of the: yont-tenancy into a 
tenancy-ın-common. 

And it is as has already been said, a settled doctrine of 
Hındu lav that partıtıon may be effected by the desirc of a 
sıngle member, Hence, according: to both lav and equrty 
a member of a Pont family is to be deemed separate, as soon 
as he declares hıs desirc to become separate, or does virtually 
declare himself” separate, vvith the obyect of causing: his share 
to devolve on his yvyidov, daughter and daughter s son, to the 
exclusıon of the male relations entitled to take by sürvivor- 
ship. 

This vievv is: consistent vvith: the: decisions in vyhich it 
has been held that vvhen the undivided  co-parecnery interest 
of a son or the father is sold in exccution, it is eqdivalent 
to partıtıon and the fathers vife is: entitled to demand a 
share, (2) 

İt has nov been settled by the Privy Council in several 
cases as also by other Courts, that “a severance of estate 1s 
effected by an unequıvocal declaratıon, on the part of one of the 


(£) Bilaso v Dina, 3 A 88), Pursid əv Hanooman $ C 845 , see p 419 and /oo/ 
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İoint holders, of hıs intention to hold his: share: separafely 
even though no actual dıvısion takes place,” (7) 

The vvord “division” in connection vith: a partition has 
double sıgnıficance, /77:7//, the severance of the status that 
an intention to become divided has been expressed clcarly 
and unequ:vocally expressed by explicit: declaration or by 
conduct , secondiy, there is the partıtıon or division of the 
)oint estate, comprisıng the allotment of shares effected by 
various methods, (7/2) 

An executıon of a document by one of the tivo sons vvho 
ved separate having obtaıned some property from the father, 
acknovledging that the  property left by the father on his 
death (vrhich vere really ancestral) vvas: self-acqurred, that his 
brother vvas the full ovvner of the property under his father s 
VViİ: and that he or his: heirə had no interest in the 
property, dıd not operatc as severance of interest, (7?) 
A deed, avhereby the shares m the vhole yomnt family property 
vvas defined and alloted to the co-parceners vvith: a stipulation 
that thc co-parceners shall be at liberty to live together or to 
separate their Shares, operates a division of status, (o) 

Fıling suit höv far effects severance.— The filing of a 
suit for partıtıon amounts to separatıon (2) But a suit for 


(Ö Syed ə loravrar, so C 84 491A 358 27 C VV N şə, 183 3? CL.. 
73 43 Pat ) 626 2r AL ) s? 25 Bom LR r (8İC s?73(N), laga- 
damba zə Takhur, 37 CLT 287, Ramılınga z Narayana, 4 M. 480“ 20 
C VVN oz9, Gır)a v Sadaslıv, 43 C 1031 431A is: 2o0C VVN ro8s 
24 CL) 207 14AL 1822 3:ML 1 485 18 BomL R özi əzlC 
321 (N), Kaval v Budb, ag A 406 441A sg 2:CVVN g86 26CL1. 
ror 3) ML ) 42 19 Bom LR 642 2Pat LL VU sz IşŞAL ) s8i 40 
IC 286, Girdhar z Sri Krishna, 39 ML) 18 (A), Parbatı v Naunihal, 
qı A 412 361 A 7: TOCL ) rər i3CVVN 983 i9MLİT şiz lt 
Bom L R 828 31: C Tos, Amritrao vs, Mukundrao 531 C PC 1 
NLR 1ös, Surya v İqbal, aş A 8o İ8İC 30 17 CVVN 33 ız? CL 
288 24 MLy 445 rsBoöm LL R 136 401 A 40, See Babana v Parava, 
o B 8iş, Kandharya z Sheo, zo 1C 86: (O), Chaubar v Bakhtavar, 47 
İc 897 s OL) 486, Ram Kalı v Khamman, sr A r rg28A 422 

(r?) Mükund v Balkrıshna, 3 B 8, $ S41A 413 32CVVN 2oş 46CL/ 
413 1927 PC 224, Ram Kalı v, Khamman, şı A r 1928 A 422, 
Muly v Hiralal, rg29 B: 424 

(ee) Mukund v Balkrıshna, sx2”a, 

(o) Hira v Manglan, 1928 L iz2 


(6) Parsotam v )agan, 41 A 3ör 17 AL 347 so İC sz, Soundararalan 
g Arunachalam, 39 M sg, pazadısh v, Sr, 927 A 60, Dharopsıng ? 
Rayaram, 1925 N gg, İösz see Paras v Mevəa, 1930 A sö), Ram Kali v 
Khamman, şı A r gar A 422, Muln v, Hiralal, rgag B 424, Ram Balak 
v, Ambıka, rgəş P, 365, 
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partitıon by a minor through his güardian vill not have the 
effect of severance until the Court grants a decree , (7?) but 
vrhen the decree is made ıt has the effect of severance of 
status from the date of the plaınt , (7) hence, the bırth of a 
sot born before the primary decrec vvas passed but concetved 
after the date of the plamt cannot affect the share of the first 
minor son vrhich he vvas entitled to at the date of the 
plaınt. (s) 

The Tudicial Committee in the case of Keeizə? AVaz/k v, Ratan 
Sö:gh (0) has held that no severance of yormnt status results 
vrhen a member of yomnt famıly had filed a plamt: clarmıing 
partition but aftervvards vvithdrev) it, Büt the same Board ın 
a still later case, (42) has tried to reconcile the principle laıd 
dovn in the case of Z/eefer Vat/ vth the prevtous decisioris, 
saying “Theır Lordships see no reason to depart from that 
vievvy” (meanıng the vsevv expressed ın /eezez /Vad/)) “although 
such a plamt, even if vvithdravyn vvould, unless explained, 
afford evidence that an intention to separate had been enter- 
tained (see Giz/a Öaz v, Sadasiva Dhünndira) (v) and Resad 
v, PyaöRkudat, (o) This attempt: to reconcile the decision 
ın Xedar XNatA vuth the serles of decisions includıng those 
their Lordships have quoted, throvvs considerable doubts 
on the lav on the subyect, Their Lordships in /iezvaZ /Vasz”s 
case cleariy states, the “yudgment of the yudicial Committee 
in the recent case of Gozza at v, Sadashiv Dhüundiray 
renders ıt beyond question that the commencement of this 
suit for partıtıon effectcd a separatıon from (he omt famıly.,” 
The decısions cannot be reconciled  unless their Lordships 
intended to hold that a member havıng expressed hıs unequivo: 


(q) Lalta v Sir, q2.A 4ör , Chelimi v Subeamma, 41 M 442:34MLT ani: 
2C 860 


4 

(r) Palan Ammal v Muüthuvenkatachela, 48 M 2s4 s21A 83 29CVVN 846, 
Sri Ranga v Srinivasa, şo M 866 193? M Bot 

(s) Krishnasvvamı o Pulukaruppa, 48 M 465 48 ML 154 

(2) 371 A, şot 14 CVVN os, see Krisnasvvamı o Perumal 83 İC: 68: 
192 M rız 

() Palanı Ammal v Muthuvenkatachela, 48 M 254 ş21A 83 48ML) 83 
29CVVN 486 oz Bom LR ?3$ 23A,L 1 746.6P L T.133:871 C, 
333 1925 PC 49 

ə 43 C to3r 431A işı. ao0CVVN 1o$ş, 

və) 39 A. 49544 LA, işg ii a C.VV.N 986, 
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cal intention to sepaiate, may revokce it before: actüual partition 
or before decree or at any rate before the notice of the suit 
is recetved by the other co-pa:ceners or before their appearance, 
but even then varıous other difficult questions may crop up. 
But the Madras High Court (sz) folloving: its: earlier 
decisrons (4) has held that “merc filing of the plamt does 
not necessarıly effect a final sevctance ın status”, for “a plamn- 
tıff may vvithditayv his declaratıon of intention and that then no 
sevcrance 1s effected ” and this vtevv their: Lordships: stated 
to have been approved by the Piivy Council m the case of 
Palani Ammaf (s) No doubt on a: perusal of this Privy 
Council deciston, the material: portion of: vyhich is quoted zə 
€ə/fenso, (a) it vill appcar that their: Lördships m the case 
of Palanı Ammaf havc approved of the Board”s decision in 
Kedar Nat/?s case vvhercin their Lördships: m effect held that 
if after filing of a plamt it is vithdrasvyn, no sevci ance of status 
takes place, Thongh thcir Lordships in Pa/aəziz Aəxzəsal says, 
“their Lordships see no rcason to depart from that vtevv,” 
yet ın the same sentence they lay dovvn “although such a 
plamt even if vithdravn, seoz//4) x2/6:s evğladned (6) afford 
evdence that an mtentton to separate had been entettained.” 
The Allahabıd High Court on a revicvv of: the various 
cases on the pomt, has given: clcar indication of the proper 
vrevv of the lav on the subiect and decided” the case on that 
prınciple of: the lav, but, perhaps ın viev of the decision of 
Privy Council in the case Xeelir Vai/, partialiy supported in 
Pa/lanmı Antmaf, then Lord-hip- of the Allahabad High Court 
İn due regard to thr- decision, put in a saving clause, namely”" 
“İt is not necessary for us to say, definttely, m this case, 
vyhether the person making the demand for partıtion may aban- 


(r) Ganapatty s, Subtamaney im, s M 845, 85: 1939 M 738, see Paras v, 
Meva, 1930 A 4sör, 

0) Vemi v Nallappa, it LVV ğır s? İ.C, 8oo, Krishnasyvamı vz Perumal, 
20 L VV s40 I92$ M 12 - 

(s) 48M 254 s21A 83 48ML? 83“29CVVN 846“o7 BomLER z?öş 23 
ALT 740 87 İC 33 igəaş PC qg aflirming 33 M.L ) 749 

(a) Post f2 539534 

(5) The italics are mine, 
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don it vithout the consent of the other: membet - of the family, 
so as to enable him to continue to be a member of the yormnt 
famıly. (c) 

A suit for declaratıon that cettaın partition: vas: fraydu- 
lantly effected and that the famıly svas yomt, vvas compromised 
and a division of: property vas madc in terms of the compro- 
mıse, the “everance took place from the date of dıivision and 
not on the date of thc su, as the suit vvas for declaration 
that the famıly vas ?ornnt. (4) 

Tansfer of entire undivided share in Bombay and 
Madras lu case of a sale of) the cntire interest of a co- 
parcener, a sevci ance of status takes place mn Bömbay and 
Madras, vvhere a co-paı cener can sell his: undivided) interest, 
ın the yomt family (ce) 

A marrıage under the Special Marriage Act (İl of 1873 
as amended by Act XXX of 1923) of a member of a co-paice- 
nary effect. his severance from the famıly (7) 

Gift İn the absencc of express vvordə m) the deed of 
gift to shov that from the date thercof he be divided 
ın status from the son, thc mere gift of the father”s share to 
the son vvould not crcate a sevcrance, of status, (2) 

Conversion fo another religion ə — The severance ofa 
pomt family to defcat the accrual of the right of survivor- 
ship also takes place on the conversion of one co-parcener into 
Christianity, even though he enyoyed the ancestral property 
İontiy vvith: other: co-parceners: after his conversion (2) The 
disruption of: the co-parcenary is also effected by the 
converston of onc of its member, to another religious faith, (2) 

Sub-Sec ıı—ACCOUNT OF 701NT ESTATE 

Partıtıon and liability to account — İt has already been 

said (7) that the manager is ltable to render an account, (2) 


(6) Banke v Bri, sı A SI9 1929 A yo, 29 see, Shagüun v Data, 
1927 A 4685 

(d) Doraısvvamı v Nagasamı, 129 M 898 

(e) See ante 6? 420 foot note (42) (7) Sec 22 

(£) Svvamınathan v Subramanış, 1928 M ro82 

” İn thıs connection see aərfe 5 08, 330 

(2) Kulada v Harıpada, qo C qo? 16CLİ ar iz? CVVN roz 

(ə) y)anna v Gonda, ÖLL ) 8) SoTC sr 1034 L 470? Bhagıvan 0 Shib 
1930 A gal , özf see Ramyı v Anandappa, 2 Mys Lİ gə 

(7) See £6 398-401 suğra (8) Ramakrıshna s, Muthusamı, igəg M 4$6, 
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and it has been so held by a Full Bench of the Calcutta High 
Court. (7) There vas an earlıer case (7/2) on the subyect, vrhich 
vvas vırtually, though not expressİy, overruled by that Full 
Bench, and vvhich appears to be founded on a misapprehension 
of the constituton of a: ömnt-family-gövernment, vvhen the 
other members arc adults. 

In a Hındu famıly as ın Hındu soctety, no tvvo pefsons can be equal in 
rank and position, one müst be supertor and the other inferior an elder 
brother managıng the family affaırs, is to be looked upon as fathet (92) and 
conversely a younger brother is to be looked upon as son, an elder sister is: to 
be looked upon as mothor and a younger sister as daughter, an elder 
brother"s vife is similar to the mother, (o) and a younger brother"s: vvife is 
sımılar to a daughter-in-lav The idea of eqsalıity and liberty vas ünknovvn 
to the Hİndu mınd vrith: respect to family gövernment and social order, 
though of course the people of this: country have: növv been learning this 
doctrine under the British rule 

The conception of the family government, such as ə 
depıcted in the above passage, is seldom if ever, found mn 
practıce, Autocracy ıs the rule, demociaey is növvhere met 
vrith, never is a Ae?20 elected or changed , the sentor member 
hold: the office by usage The Xaz22 ıs all ın all, exercising 
complete authority as if he vvere the sole proprietor of the 
v”hole family property, so long as absolute trust and complete 
confidence reposed ın him by the other members, remaın 
unshaken , and the yuntor members seem to be entirely depen- 
dent on hım, and never dare to look into accounts for the 
purpose of examınıng their: 2oza /74e during) yortness , for, 
as s00n as süspicton arises vvith respect to the 206 /74z of 
the azid, it mst necessarıly be folloved by the disruption 
of the famıly. To be suspicious about the manager s good 
faith, and fo continue: yomnt, vvould be tvvo mnconsistent things, 
Hence, the adult members other than the Aa?/4, cannot be 
supposed to take any part ın the management, except as a 
servant by order of the Kzz22 A vide döor to fraud and 
misappropriation vvould be opened if the manager of the 
famıly be held not lable to account, on the ground of the 


(4) Obhoy ? Pearee r3 VV RF.B 75 çBLK 347 
(4) Chückün z Poran g VV R 483 
(s) Manu 9, 16$ (o) DB 4,3, 31. 
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other members being adults and their consequent supposed 
participation, or lıberty to particıpate, m the management of 
the famıly , for, oftener than not, managers of yoint families 
are found to defraud the other members by misappropriatıng 
İolnt property and its proceeds as undoubtediy they have 
the opportunity to do so vrith mpunity, and also they have, 
oftener than not, the necessıty for so domg, by reason of 
havıng the largest family of their övm to provide for, in 
comparison vvith that of younger members, 

Mode of accountıng —The manager”s liability to account 
appears to consist of hıs duty to produce the account books 
for inspection and examinatton by, or on behalf of, the other 
members, but on the footing of vhat have actually been 
expended, irrespective of the question vihether the expenditure 
vvas extravagant ın scale, or improper, on account of vvant of 
skill or absence of the desire to economize or save, provided 
the expenses vvere honestly ıncurred , and of the further duty 
to pay and divide the sz?2//s, if any, found to exist on 
settlement of the account, of avhich he is presumably the 
custodıan. 


İt vvould therefore appear that the exıstence of regular 
accounts of the vvhole income and expenditüre, is a necessary 
condıtion to fix the manager vvith hability to render account, 
Hence, v/here the income of the property is not much hıgher 
than vhat is sufficrent for meetıng the expenses of the famıly, 
and as a matter of fact the famıly has no regular account 
books, and vyhere no account of expenditure vvas ever actualiy 
kept although there may be collection-papers of small revenue- 
payıng estates or under-tenures, as is generally the case ın the 
mıddle class famılies, it vvould be unyust to require the 
manager to render an account, İn such cases the other 
members must accept the göse 47 rz/ of the manager as to the 
property v/hich ıs the subiect of partıtıon. 

The question about the rights and lıabılıtıes of the manager 
is not free from doubt and dıfficulty. According to the constıtu- 
tion of Port families, the management of its affairs is entrusted 
to the elderİy member usually called the Aa7/4, vyho  himself 
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has an interest ın its property, and is connected by ties of 
natural love and affectron vth the other members having an 
interestin the same, The expenditure of the come depends 
entirely on his vill, and he is entitled to spend every farthing 
of the income by adopting: an extravagant scale of expenses, 
not berng legaliy bound to economize and save Partition is 
the only remedy to vvhich: the other members are entitled 
for protectıng their: interests, if the management be deemed 
negligent and preyadictal to the same, İf they are: indifferent 
and apathetıc, and do: not take cairc to protect their ovvn in- 
terests, and should they be mınors and if therc is no body else 
to look after their interests, then they must submit to the 
management or mismanagement, there being no remedy unİess 
fraud, dıshonesty and misappropriation can be proved, 

No difference in tvvo schools —As regards the manage- 
ment of yomt familles, there is absolutely no difference betiveen 
the tvvo schools, (2) The distinction betvvecn the tuyvo schools 
vrith respect to the naturc of thc title of co-herrs, and its: inci- 
dents of alıenatıon and survivorship docs not in any vay effect 
any dıfference on the present qucstion, For, community of in- 
terest, vvhich is the distinctivc feature of yomtness, and upon 
vrhich: the qucstion depends, is common to both the: schools : 
and the manager or any other member ho has a large family 
Of his ov to mamtaımn, and. m consequcncec consümed the 
largest portion of the income düring. the minority of a mem- 
ber, cannot as veell under the Dayabhüga as unde: the Mit4- 
ksharğ, be called upon to account for the excess consumption, 
by that member vho had none to support except himself, 
The naturc and characteı of the co)/z//zz/ 22İy of inle) esf of the 
members of a Bengal yont family, clearly appears from the 
description by the founder of the Bengal school, of 7e-z?zzos 
consıstıng ın the annulment of  previous partıtion, vith the 
stıpulation that,—“The pi operty vyhich is: thine i5 mine , and 
the property, vvhich: i5 mine, is thine also ”—vyhich vvas the 
state of thgs during yomtnoss İt is therefore erroneous to 
suppose that there ıs such a difference betiveen the tivo 


— 


(2) See 26 400-401 arfe 
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schools, that the aforesaid Full Bench ruling of the Calcutta 
High Court viith respect to the manager "s lsabılity, may be 
correct mn the Bengal school, but not so mn the Mitikshar 
school, as has been held by the Madras High: Court: vhile 
refusıng to, follov the same (?) 
There appears therefore to be no distinction betvveen the Decisions on 


his habilit 
tyyvo schools , nor betvveen an aduült and a mmor member, as to account, 


neither of them has a right to an account of past transactions, montonə, 
2.£., can call into question the propriety of past transactıions, 
or hold the manager İrable on the ground of the management 
being grossİy neglıgent or preyidicial to his interests, m the 
absence of fraud and mısappropriation (2) But the case of a 
member eyected from thc famıly house and excluded from the 
en)oyment of the family property ıs different, for he ıs entitled 
to demand an account, (s) The decısions on the question of 
the manager”s hability to account do not seem to be harmonious, 
(2) but the Privy Council has nov, made the lav clear (2) İn 
a case m vehich one of the members had squandered certain 
property vrorth Rs. s,şoo for his ov purpose and in vhich it 
vras urged that an account should be taken of the property, 
and it should be charged to his share, the Bombay High Court 
saıd,—”But ve cannot allovr it, as, if vve allovved it, vve 
should be actıng contrary to the principle of lav, that in a 
partıtıon suit no co-parcener has any right to an account of 
past transactıons.” (7) 
Sub Sec iv—SHARES 
Share of father"s vvife.—Each of) the father”s vvives İS Father" 

entitled to a share equal to that of a son on partıtıon, vihether equally milh 
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partıtıon 
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(g) Balakrıshna v Muthusamı, 32 M azır 1ig ML) 7o 5MLT ss.3 
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it takes place during the father s İtfe (ze) or after his death, (6) 
She gets the share, ın vırtue of the co-ovrnership she 
acquıres from the momcnt of her marrtage, in her husband”s 
property, by reason of her bemg the lavvfully vvedded vnfe 
or Paint of her husband (9) İt is erroneous to suppose that 
partıtion ercates her right to get a share, (2) for according 
to the Mıtaksharl (a) partıtıon does not create any right, but 
it procecdə upon the footing: of pre-existing rights, 

It has been held that she is entitled to get her sharc even 
against the father”s vyish, in a case in vyhich: his çonduct 
tovvards he: vvas such as to cntitle her to separate mainten. 
ance, but her right to the sharc vvas held not to depend on it, 
(5) Et should, hovever, be noticed that vhile dealıng vüth 
the vvifes co-ovynership vith the husband over his: property, 
the Mıitakshard  distictiy says that the: partıtion of” thç 
hasband”s propcity betvveen husband and vife, at vvhich a 
share is allotted to her, may take place öy /2e AZzzsöand”g 
desire, and. not Öy İle dlesi?g of the svife, The question seems 
to be beset vith: considerable difficalty  vvhether the share 
allotted to a vife ata partition may be sevcied from that of 
the husband so as to constitute a paitition as betiveen the 
husband and the vife, against the husband”s desire, 

She ə entitled to get a share, not only of the: ancestral 
property but also of the accretions thereto, (c) 

If szrzdlan ha- been given to her by the husband or the 
father-ın-lavv, vhether by giüft: zəzer: vzzos or by devise, she 
is entitled to so müch only as together vvith the: s4/24/2azz so 
received, 15 çqual to a son” share (4) 7 


(o) Sumrun v Chunder, 8 C iz , Krishna v Nandeshvvar, 4 Pat L) 38.44 
IC 148, Partap v Dalıp, sz A s96 1930A şi , Radhe ə Har.ishanlal, 
1927 N ss 


tr) Damoodur əv Sen ibutty, 8 C əz , Dimoodardas v Uttamram, 17 B ozr, 
Har ə Bishambhar, 45 A 83, mother — neudes step-mother Tegh 9 
Hamam, 6 L 457 71 Lİ 424 göolC os igəsl 68, 

(7) Yamnı z Machul, 2.A sis, ösf see, Munni v Phula, şo A 22 1927 A 679 

(s) Tuddoonath v Bishonatb, g VV R ör (a) 1, 1, 17 and 23, 

(5) Dular ə Dvvarka, 32 C 334 9 C VVN əzo 


(€) Isri v Nasib, ro C rol? , Ganesh v  levacb, 
dı ....... 


(4) 1odoo Nath v Broyo Nath, rz B.L R 385 , Kıshort v Moni, iz C 16$ 
Poorendra v Hemangını, 36 C 7ş, 84—8$ rə C VV N rooz İC $23. 
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Although it is trte that there is. a close connectlon betvreen her m untenan- 
ce and the recognition of her co-ovrnership in the husband”s property, (a) still 
it is: erroneous to suppose that she gets the share in heu of maintenance (/) 
this may virtually be true vyhen the property is small, and the sons may 
releve themselves of the lability to suppiy her vith marntenance, by coming 
to a partition and allotting to her a share But this cannot ve true vhen the 
property ıs very large, for ın such a case əhe gets property far in excess 
of vhat is necessary for her maintenance The real reason vrhy a share is given 
to her vill be explarned in Chapter XİL, Sec 3, Sub-sec nt 

The share vihich she gets becomes her s/2242a), for, the Mitaksharb (62 
distinctily says, upon the authority of a text of Yaynavalkya declarıng  succes- 
son to the mother"s s/? 242 estate, that the daughters inherit this sharc, and 
ın their default the sons, and thereby cleariy impltes that it becomes her 
siridhan “The same result follovs by necessary implicatıon, İrom the rule 
tBat she is to get only so much as together vvith the s// 242a/ recerved. from 
tre husband. and the father-in-layy, vould equal the sharc of a son, she must 
have the same sort of right in vhat she receives in addıtion to the s/r/d2an as 
in the latter, ie, an absolute right The  oörfer docfuün expressed to the 
contraty, (2) is, thereforc, not acceptable as, belng inconsistent vith the 
Mitikəh ar İn the case of C22zdc v AVairvat €i) the Allahabid High: Court 
had taken the correct vtev, and pronounced that the share became s//:4.2a/z 

The Prıvy Council in the case 2266: //ayyad Piasadf v. 
Mahadeo (7) has nov settled the lav, that the shaıe does not 
become her s7?z4/7axı so as to pass to her heirs on her deatlı 
and not to that of her hu-band. (2) 

She cannot enforce partıtıon, but she is entitled to get a 
share vvhen partıtion does take place at the instance of sons 
or male members, or vrhen the interest of a single member is 
severed by executiton sale, (/) 

VVith respect to the mother”s share ön partıtıion by sons, 


the Pudicial: Committee observes, “There is no doubt that 


(e) Becha əz Mathına, 23 A 86 2o A VVN zro, Narbadabat v Mahadeo, s B 
gə , Punna v Radha, 3r C 476 

(7) Öut see, Munni v Phula, şo A 22 127 A (79 

(2) 1, 6, 2 

(2) yudoonath z Bishonath, g VV R ör , Beni Parshad v Puran, 23 C 262 

(6) 24 A 67 2AVVN ızı 

(7234.A 234 39 1A iz: is CLİ )344 16CVVN q4o9 22 ML) 4oz 
14 Bom LR.ə220 g9AlL)7 26 ıq 1C tooo on appeal from 32 A 253 
5 TC 208-ir , see, Munni vz Phula, so A 22 1927 A/7g, Dükhitv Nevaş, 
53 C 425 (C) see cozzzra Sri Pal z Sura), 24 A 82 

(2) For further discussion see “2/azAeə"ş saarı" in Ch XİL S. 3, ssni 2os: 

(22 Bilaso uv Dina, 3 A 88, Pursid v Honooman, 5 C 84, Gunesh v Darshan, 
s6 İC 478 (1), Bett v Tank, 33 A ti8 7 İC gö8 7 AL g8o, ladu 
v Haran, aq C L / 27, Hemangını v Kedar, (6 C 7$8 İI6İA riş on 
cəza nom 13 C. 339, Ganesh o levacb, 31 C, 202, azi . gr 1A o, 8 
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accordıng to the lav in force in Bengal, the mother, though 
not entitled to require a partition so long as her sons remain 
unıted, is entitled, if a partition takes place betvveen her sons, 
to teceive the share of a son in property vyhich is: ancestral 
Or acqured by the employment of ancestral vvealth, She 
may, of course, acqutesce m the diyiston of property betvreen 
her sons vrithout claimıng any share for herself, but there is 
no evidence of any such acqurtescenee in this case ”(əz) This 
vas a case from Mithila, 

İn Madras the fathers vife is not entitled to a: share, büt, 
only to maintenance the texts providing for the allotment 
Of a share to her ate interpreted to intend the allovvance 
of vvcalth sufficient fo: her support, Therefore, provision 
for the mother maıntenance must be made by the sons vrhen 
they partıtıon the estatc after the death of their: father (z)) 

Grandmother”s share —A paternal giandmother, like 
the mother, cannot herself enforce a partıtıon İn case of a 
pat tıtion amongst the grandsons only, after the death of her 
sons, she is entitled to a share, according to the Bengal (o) 
and the Bombay (2) schools, 

İn a partıtıon betvveen father and his sons, the: paternal 
grand-mother s: not entitled to any share, (7) except ın 
Mithili, () 

But m cascs of partıtion betvveen her grandsons or betiveen 
her sons and grandsons by her deceased sons, she is entitled 
to a share equal to that of her son (s) 

The s/eğ-grandınother s position is: like that of: grand- 


mother, (2) and entitled to a share, 


(ə) Ganesh 6 Vevach, 3: C 262 3ı1A ro 8CVVN 1a6 "14 ML).8 6 
Bom LRİ1 (ə) Veeranna o Sitamma, ıgö? M 83 
(0) Purna v Saroyini, 3: C ro6ş 8CVVN 703, Badrı v Bhugvat, 8 C 649: 
Sibbosoondery v Bussoomutty, 7 C ror 
(2) Vithal v Prahlad, ag B 373 1? Böm 1:R 36: 281C gö7 , see obser- 
vatron in lamnabat v  Vasudeo, $4 B: 4I7, 421-422 ıg3o B goz, (not 
under Mayukha) 
(7) yamabar v Vasudeo, snğra , Sheo v Panakı, 34 A sos FB 6 1C 
88 9 AT ) 740, Radha z Bachhaman, 3 A rı8 
(4) Krishna z Nandesvəar, 4 Pat L138.441C 146 
(s) Babunna v fagat, so A 32, 928 .A 330, Kanharya z Gaura, 47A 127: 83 
VC 147 1025 A 19, Sriram v Haricharan, g P 338 1930 P 3rş betveen 
son and step-grandson 
(2? Sheo v fanakı, sapra , Radha v Buchhaman, szöra , Snram arı 
şağra , Bhaurao z, Gangı, a3 NL 84 ord, ? Hancharan, 
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The share does not becomc her 57? z4/2azz, (4) 

In Bengal and Bombay schools, therefore, there is no 
dıfficulty ın: ascertaınıng the amount of share vvhich she is 
entitled to. Her share is equal to that of a grandson, But 
vrhen the partıtıon is betvveen her sons and grandsons of 
deceased sons, she may claım a share equal to that of her 
son and not grandson (z/1) 

Unmarried sıster”s share -—At a partıtıon made by the 
sons after the death of thc father, they must allot a quarter 
share to a maiden sister, (v) but not if partıtion is made 
betvveen father and sons mn the Central Piovinces (ve) The 
quarter sharc ıs ascertaıned ın this vay , süpposc the partition 
takes place betvveen a man”s three sons, fxvo vvidovvs and. tevo 
maıden daughters, then the property is to be divided into 
seven shares, and a quarter of onc such sharc is te be given 
to cach of the matden daughters, and then the residüuc is to 
be dıvided equally betvveen the sons and the vvidovvs, (r) 

The commentators differ in the mterpretation of the 
texts ordaınıng the gift of a quarter share to a maitden 
daughter , for instance, the Mıithila school mamtaiıs that 
by quarter share is mtended property sufficient to defray the 
expenses of her nuptials , vhile the Mitakshara (7) asserts 
that the quarter share must be allotted, and not vvealth 
suffictent for marrıage in İteu of it, the Viramitrodaya argües 
out the concluston that she ıs cntitled to the quarter 
share ın addıtıon to the expenses of her marriage, vvhen 
partitton is made after the death of the father , but if ıt takes 
place before, she ıs not entitled to any share, but gets only 
v”hat the father may give her, 

İllegitimate brother"s share amongst Sudras —The 
half share to vvhich an illegitimate son is entitled vyhen 
partıtıon takes place at the mstance of, and amongst, the 
legitimate sons of a Südra, is to be ascertamed mn the same 


(s) Krishna o, Nandesvrar, səğra , 

(1) İn this connection ser: /ooZ ətofe (s) above 

(v) Lallyeet v Ray, 20 VV R 330 i2BLR 373 

(xə) Dharopsıng v Rayaram, 1938 N ro3 

(x) Mat, r, 7, 5-8 , Damoodur z Senabutty, 8 C 537 (9) 1, 7, 814 
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manner as thc quarter share of an unmarrted sister, the 
prıncıple being the same, (s) The share is the same as 
betuveen an adopted son and 1llegitimate sons (a) He is 
entitled to share, equally vvith the father s vvidovy, the: father s 
separate property. (2) 

Common charges on /omnt property —Provision müst 
be made before distributton for common charges such as the 
maıntenancc of a vvidov not entitled to a share, and of one 
vvho vvould have becn a sharer büt is excluded from mheri- 
tance by reason of some bodily deformity and the like, as 
vvell as of other dependent members of the famıly. 

Estafe cxen366 A membe: ho meets the expenses 
of the yomnt estate from his pilvate property, should be pro- 
porttonately icimbursed by others, before partition (€) 

Znğroveytenfv So also he iə to be compensated for 
improvements of yomt: estate made in good faith (2) The 
folloving observatıon in Freeman on Co-tenaney and Partition 
cleariy explaıns the lavv on this suhyect — 


“1f one omt  tenant ör tenant-in-common cövers the vhole of the estate 
vəith: viluable improvements so thüt it is: impossible for his: cöstenant to 
obtarn his share of the estate vüthout including 3 part of the improvements 
so made, the tenunt miking the improvements yvvould net be entitled to 
compensatıon therefor, notuyithstandıng they may have added  greatly to 
the valuc of the land , because it vrould be the improver”s ovn folly to extend 
his ovyn improvementə over the vrhole estite and because it veould be 
ünyüst to permit: a co-tenant at his pleasure to charge another co-tenant  vvith 
improvement- he may not have desired: İn such a case the: improver stands 
as a mere volunteer and cannot, vvithout the consent of his: cö-tenant, lay 
the found itron for chargıng him vvith improvements ”(e) 


Such a co-ovrner should be given on: allotment, so far as 
15: possible, so that he may kcep the advantage of his ovmn 
improvemente , and it reqtüres a specral and a very strong case 
to go further than the prınciple lad dövr m) the above 


quotatıon (7) 


(3) See szğ,a pp. 492-498 , Xamulammal z Visvan3thasvvamı, 460 .M 167 so 
IA az 7?r1C (643 1923 P C 8 appel from 30 Mİ / qşı after remand 
from 24 MI 1 271 

(a) Kolapur, Maharaya of, 48 M r, 228 (3) so 1A, 32 

(0 Bholi v Dvvarka, 84 1C 168 92ş L 32 

(d) Siam v Radha, 48 A 34 

(e) 2nd Ed p 68o 

(() Soltaman ə latındra, 32 € VV.N ro 
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Marriage and initiatton exğenses (MH somc  co-sharers 
have been inıttated or married at the expense of the famıly, 
and the others are uninıtıated or unmarrted at the time of 
partition, then the prospective expense: of: the mitiation or 
marrıage of the latter should be set apart. (7) A memler 
vrho at the date of the sur for partıtıon vvas unmarrıcd but, 
even if, married before decree, is not cntitled to the marriage 
expenses from the estate, (7) 

The marriage is the last of the sacramental or purificatory 
ceremonıes vvhich a father has to perform on his child, hence 
provısion is made for it avhen partıtion 15: made (z) As to 
this: pomnt there vas a, difference of opinion betiveen tiyq 
Tudges of the Madras High Court and the qucstion vas 
referred under Section 98 of the Civil Piroceduie Code, to a 
third Pudge, vho agiecing, vith one of them held, “that the 
çxpenses for the marriage of an unmarried co-sharer should 
he set apart at partıtıon.” (7) But a subsequcnt Division 
Bench (£) of the same High Court vithout: teferiing the 
question to a Full Bench, dificied from the: decision of the 
ahove Dıvision Bench, İt is cürious that the attention of the 
lcarned fudges vras not dravn to the Full Bench decision (7) 
of the same Court vhich: seemə to have finally “ettled the 
qusstion as to the obligatory nature of the düty of pciformmg 
the Sazssödra, "The correct vievv has been folloved by a 
later case of the same High Court, (2) Büt this provlsion 
at partıtıon for subsequcnt marriages applıes to the partics 
to the division and does not extend to persons vho are not 
in the same degree of relationship as those vvho have becn 
marrıed at the famıly expense (zz) İt vvould therefore be 


(6) Varam v Nathu, 3: B s4 , öz see, Dharopsing v Rayaram, 1928 N 193 

(3) Dharopsıng v Rayaram, s,/za (4) Mit r, 7, 2-5 

(7) Srinivasa v Lhiraveng idathaiyang ir, 18:M. s30, order of reference p ş?s, 
decision p ş8: 25 ML 7 644 İs Mİ i 207 ə2ş1C 204 ” 

(2) Narayana vz. Ramalıngı, ag M. s87, s9r-sg2 36 1C 428, (reversed by PC 
ın 4$ M. 489), in this connection see the observution in: Gancsh v 
Shrinivras, 928 Bar 

() Gopalakrıshnam v Venkstanarasa, a? M6327) 23 MT / 288 iz IC 


3o8, 

(m) Karuturi Gopalam z Venkataraghavalu, qo M 632, 29 MT yo? 3rrc 
$74, reversed by P C on other polnt 

(2) Yerakola vg Yerukola, 4: M 648 42ML) soz 3oMLT əz iş LL VV 
Ş95 1922 M 60 , 38 M şs6 Kanturi ə Karituri, 40 :V 632, Vuram z 


Marrıage 
öxpenses 


should be set 
apart at 
partition, 


for persons of 
same degree 


Hov dıstrı- 
bütton to be 
made 


s28 DISTRİBUTİON PER STİRPES: ÜC. V,8. 11, s3 iv 


erroneous to suppose that the father is under no kind of 
obligatıon legal, moral or religious to celebrate the marriage 
of a son or a daughter (o) 

On a consideration of all the cascs on the relevant question 
the Madıas High Court has held that /72:2 the daughters 
right to her marrrage expenses is based on her right to or 
interest in the yornt pioperty and not on the natural obligation 
of a fathet to maintaın a, child, recosa/Zy, this right is nöt 
affected by partıtton betiveen father and son, all the shares 
bemg proportionately Table, and  22z/429?, for the marriage 
expenses of the danghter of a -on after partıtıon, the share 
of the fathci or of a collateral “hall not be hable (2) 

Unmar red danghter in the Central: Provinees s: not 
entitled to.a share in the yont family property. (2) 

Distribution pez stirpes not per capita.—VVhen a 
famıly consısts of different branches, cach of vvhich İs compos- 
ed of unequal number of male members, then the division is 
to be made 2ez s/2?ğes and not ge? cağıfa , if the common an- 
cestor and hıs vyife or vvives are alive, then cach of them is 
to get a share , and therc should also be as many shares as 
there are branches consisting: of male issues descended from 
hmm, one share bemg allotted to the members of each: branch 
çollectively should theie be an unmarried  daughter of the 
common ancetsor she must get a quarter share. İn this 
manner the partıtıon is to be carrıed out This division by 
number of sons is called öv/ra2/ag , but there exists a 
custom, in some paits of İndia, called 2a2):22ag by vyhich 
the division is according: to the nümber of vrives and the sons 
by each vvfe constitute a unit (7) 

Should there be any dıssension among the members of any 


branch and any one of them deste to separate, then the share 


Nathu, 3: B s4 See Ramalınga ə Narayını, 45M 489 PC 26CYN 
gə9, gıo 3? CL) re aşa ML) 428 24 Bom LER 1209 20AL) 
8ag 681 C ası 1022 P C zor, on appeal from 39 M 87 

(o) Gopalakrishnam : Venkutnarasa, ə? Mə?) 33 MLİ 288 17 IC 3o8 
folloving K imesiyara v, Veeraeharlu, a4 M. 422 2oMİ.) 83 9 MLT 
26 81C Teş, overruling Gövinda ə Devarə, 27 M 206, see 26 161-163, 
370 371 af, , aze albo Vettor v Pooch, 22: ML) 32: i31C 475 

(6) Subbayya v Anınta, $3M 84 1929 M s86 See ande $ 370 

(4) Dharopsıng v Rayırım, 1928 N 193 

(r) Palaniappa v Alayan, 44. M 740 26 CVVN 47 481A şgg, (4/4anpud? 
Ç2ərttes) Alagu v Palanıyappa, 2 LVV 272 (giş) MVVN əz 281C a?8 
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allotted to that branch is to be distributed amongst the 
members of that branch in exactly the same mode of partitıon 
İn vhich the first distribution is to be made as set forth above. 
İt has, hovvever, been held, by the Bombay Hıgh Court, (5 
disagreeing vvith an early decision of the Madras High Coürt, 
(Ö that if the particular member of that branch got one- 
tvvelfth share of the property and the others remamed /omt 
and then subsequently the three branches vvhich formed the 
İomt family divided, the partıtion is: to be made) ?eZizs: szc 
sfaniibus, as on the date of the suit and the branch from 
v/hich a member had already separated vill be entitled: to:a full 
one-third share and not one-third əyzzzzzrs onc-tvvelfth But the 
Madras High Court (x) again re-affırmed its: carlter: decision 
referred to above, vrhererm it vas held, that ven the eventual 
complete partıtıon took place, the branch to vhich those mem- 
bers belonged vvho had under the partıal partıtion taken their 
shares and passed out of the family, vvas to be debited in the 
utlimate reckonmg against the member of that branch, 

Succession per capita ıs the rule, and succession ğer 
sfiyrğes is the exception, in each case the rule is based on 
special text, (z) The brothers” sons (zə) vvhen they inherıt as 
nephevvs and daughters” sons (r) take 2e” cağz/z and not 2e” 
siirfes “Uhe same rule applıes in case of süccesston of first 
cousins.( 7) 

Acquired property and double share.—İf any property 
is acquıred vvith small: ard from ?ont funds, but through the 
special personal exertion of a memher, then he ss entitled to 
tvvo shares. (2) 

The same mode or partıtion should be appled to pro- 
perty vvhich vas: self-acqumred of a member, büt has been 
throvnn by him into the common stock, by reason of allovimng 


(92 Pranııvandas v 1ehharam 39 B, 734 ı? Bom LR 72 3olC gi8 

(2 Manyanatha v Narayan, s M 3 

(x) Narayaya v Sankar, s3Mı F B ıg29 M 8öş 

(9) Nagesh v Gururao, 17 B, 303, a30ş , See C Vİ, S 2, ss ip ss7, CİX, 


(ee) Broyo v Gouree, 1 VV R 7o, Gooroo ə Karlash, 6 VV R g3, Broyo v 
Strunath, g VV R 463, Mit ii, 4,7 

(2 Chandı s Narsıng, 39 IC aş (p), Laloo v Laloo, ro LC 448 (A) 

(2 Narsappa v Bharmappa, 45 F 206. 

(3) ret v Gooro, 6 VV R 2r9, Sheo v ludoo, g YV R ör 
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the other members to enioy ıt, that is to say, tvvo shares 
should be allotted to the acqurrer, vyho  cannot be placed 
in a vrorse position than one acqutring property: viith: slight 
aıd from the yomnt funds, vrhich müst necessarily be enyoyed 
by all the members during. yomtness,, Hence, if: ponteenpoy" 
ment by all the members cannot deprive the acqurrer in the 
latter case, of his right to a double share, then there 1s no 
reason vihy an acquirer vithout any ald from the yont estate 
should not get an addıtıonal share of the property acquıred 
by him through his sole personal labour or capıtal, But such 
property appears to be held as absolutely yont, and Htable to 
be distributed at: partition: vithout: shovring: any considera- 
tion to the acqurrer vhose right to a greater share, hovever, 
vas not clarmed nor decided in the cases relating to such 
property. (4) 

Renuncıatıon by a member of his share.—İf a member 
1s possessed of sufficeent separate property, and therefore 
does not vrish to take any share of the yornt property, he may 
renounce his share, But the Mitakshari directs that some 
trıfle should be given: him at the partıtıon, so that no claım 
may be advanced by hıs herr in future. (2) This renunciation 
has the effect of extmguishing his interest for the benefit of 
all the other members, But it is argüed that according: to 
the Smrıtis the renunciation operates as alıcnatıon of one co- 
parcener”s interest ın favour of the others, and that if he 
can altenate ın favour or the other co-parceners as a body, 
there 1s no reason vhy he should not be competent to do so 
in favour of one of them , and accordingiy it has been held 
that he can do so, (c) The argument, hovever, proceeds 
upon an assumptıon vhich does not appear to be correct , for 
renunctatıon docs not operate as a/zexafıon, but as ez/inctlon, 
of the co-parcener"s interest, according: to the true intent of 
the Smrıtis, If it vere alienatıon, it: vvould be: gift, büt: it 
has been held that a member of a yomt famıly cannot make a 


gift of his undivided: share (4) Accordingly, it has been 


(a) Ram v Sheo, roMTA 49o, Lal Kanharya, 34 1A 6s 22A 244. 
(2) See Text No 7 p 24, Peddayya v, Rama ır M 406, 407 

(c) Peddayyə v Ramlıngam, rı M 406 

(4) Suğra, p 422 
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held that a z?e/zase by a son, of his co-parcenery interest in 
favour of the father enures for the benefit of the famıly ınclu- 
dıng the releaser s then existing son. (£) 

Sub-See v—INGOMPLETE AND PARTIAL PARTITION 


Partition not necessarily separation of all members — 
Partıtion may stop at the primary stage, that ıs to say, the 
members of each branch may, and oftener than not do, remam 
Point vvhile the branches become separate from each other. (7) 
Similarly, one member or one branch only may separate from 
the other members or branches, vrhile the latter continue to 
İlve Şomtly as before, Hence partıtion or separation of one 
or some members is not incompatıble  vvith: the şomtness of 
the rest. 

The Prıvy Council (z) has thus explaıned the lav, on the 
subyect — 

““Ovvıng to a misconception of the effect of a yüdgment of the Board 
yyhich vas delivered by Lord Davey in 2a/aöec v: ui hmabaş, (Ak) it vvas 
generaliy, but erroneousİy, assumed that the Bourd had decided that vrhen 
a Hındu governed by the lav, of the Mıitakshara, vvho had sons lİlving, 
separated from hıs brothers it vvas a presumption of lav that he had 
separated from hıs sons and that he and hıs descendants ceased to consti 
tute amongst themselves a ?oint famıly unless it vvas proved that they had 
ağreed to continue to be a yolmnt Hindu family İt svvas pointed, hovrever, 
by the Board " ” " in Zizrr Bu24y0 v Bağ Zal, (o) that that vas an erroneous 
conception of the effect of vvhat Lord Davey had said, and that no authority 
had been brought to the attentron of them Lordships for: introducing a 
novel principle into the lav of yornt Hindu families göverned by the lavv 


of the Mıtakshara”” 

The vhole thing depend.- upon mtention, Büt yet a: nice 
question arıses vyhich is not: merely metaphysıcal but also 
practıcal by reason of beg) attended  vvith: different: legal 
incidents of ımportance, namely, v/hcther those vrho do not 
separate but continue to live together as: before, are to be 


—— 


(€) Shivayı v Vasant, 33 B 227 10 Bom LR 778 

(7) Batakrıshna v Chıntamanı, rz C 202, Dürga v Balmakınd,20 A g3 3 
A L7 682, see ladavbaı z Multan, z7 Bom LR 426 87 IC 936 1go$ 
B a3şo 

(2) ai Naraın v Uyagaı, 29 C VVİN 775, 778 48 ML) 220 27 Bom LR, 
713 8şIC 2 1gəs PVC rr, 

(A) ao C 22 301A 130 7 CVVN 642 

(a) $5L 92 38CVVN 93 
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deemed 7ozə// or 7€-unziedl or sebarafe? On the one hand it 
may be sad that there ıs a dısruption of the unity even vvhen 
only one member separates, inasmuch as there: arises a 
converston of title, from the yormt-tenaney into a tenancy-ın- 
common, as betyveen those to vyhom a share is to be allotted 
for the purpose of ascertaınıng the share of the co-parcener 
desıirous to separate, vrhile those to vvhom collectively one 
share is given may be deemed yont,(7 ) On the other hand it 
may be saıd that the mere theoretıcal allotment of separate 
shares, to co-sharers vvho are to continue yomt and: vyhose 
shares are to remaın undivided, vvhich is made) only for 
the purpose of calculatıng and ascertaınıng the share to be 
separately assıgned to the member separatıng, cannot have 
the legal effect of causıng a division of right, or severance 
of title, of tlic former , hence a separation of one member 
tloes not necessarily create a scpatation betvcen the 
other members-, nor causcə the general disrüuption of: the 
family (6) According to the first vievv, the undivided members 
are to be deemed ze-/v7z:7ea/, (2) according: to the second, they 
are to bc considerded 7ozzz£ , (ig) the distinction is an important 
once, for in re-antor there is not sürvivorship as: in ?ormtness, 
But in such cascs the: 2? zzz: /acıs  presumption  appears 
to be ın favour of seğara/ıon, in the absence of express 
agrecment to confinuc yomt or become  re-united, as: follovys 
from the exposition of lav in the folloving: case 

İn the case of 2ə/aöza v: Ruklmabaz (9) the: Tuddicial 
Committee has explained the lav, thus -— 

“ İt appears to their Lordships that their is nö: presumption  vyhen: one coə 
parcener separates frot tbe others, that the latter remaın unıited 1n many 
cases it may be necessaty, in order to ascertain the share of the outgorng 
member, to fix the shares vyhich the other co-parceners are or vvould be entitl 


led to, and ıh this sense the separatıon of one is said to be a virtual separation 
of ali And their Lordships think that an agreement amongst the remainıng 


U/) Radha vo Kripa, s C 474 (2) Upendra v Gopee, o C 8i?, Ram Kalı v 
Khamman, şı A r 928 A 432 
(2) Peddayya o Ramalıngam 1 M 406, 408 


(0) Sudarsanam z Nirasimhulu 2: M. 149, 157 11:MLİ 353 


(ee) go C 725 281A işo ? CVVN 642: s Böm LER 469, folloved in: Tatti 
e, Banvarı, 4 L 330 501A rg? 28CVVN 785 bə, la 
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members of a yort famıly to remaın united or to re-unite müət be proved like 
any other fact ” (ə) 


Thıs decision has been explaıned by the Board ın the 
case of /az Narain v, Uyagar Laf (6) "The mere fact of 
contınumg to live together and enyoy then property in 
common as before, affects the mode of enyoyment, but 
not the tenure of the property or their interest mn it, 
the ıntention to subiect the propcity to a division: of: interest 
ıs not: inconsistent vith that mode of enyoyment, (7) 
The Privy Council (7) has very cİcariy explained the lav 
in the follovıng manner — 

“ In coming to a conclusion that the members of a Mitakshara ormnt family 
have or have not separated, there are some principles of lavv vvhich: should be 
borne ın mind ven the fact of separatton is dened: A Mitakshar) family is 
presumed ın lav to be yornt until it is provcd that the riember havc sepa- 
rated That the co-parcener ın a yort family can, by grcement amongst 
themselves, sep"r"ate and cease to be members of şomt fiimily, and on separa- 
tion is entitled to partition the yornt family property amöngst themselves, is 
nov, a vvell establıshed lav An qüthority for that propositton is the yüdg- 
ment of the Prıvy Council ın 4229vre: v Kama: Sutba, (s) vehiih: applies to 
yomnt famılies, such: as, the yotnt family descended from the propositus But 
the mere fact that the shares of the co-parceners have been ascertarned does 
not by ıtself neceəsarıly lead to -an inference that the family had scparated 
There may be reasons other than cöntemplated immedinte separation For ascer- 
talnıng vrhat the shares of the cəo-parcencrs on 3 separation vvould be İt r 
also nov: beyond doubt that a member of such a ort family can separate 
himself from the other memberə of a yornt family, and is on separation entit- 
led to have hıs share ın the property of the şort family iscertamed and 
partıtioned off for him, and that Z2e yenidn aş tonfüy eneys, tərthout any: söecval 
agrcement amonget 1hemelves, may continue fo s: cos£ ürcener: (() and to enpoy 
as members of a şort famıly vhat remsined after such a partıtion of the 
famıly property Z7/2az /8c yemdeniug möembsə3 continaod fo öc or, may, of 
dısğuted, öc inferred fyem (he xvay in qühich, (her family önsiness voaş carreed on 
(s) after their prevtous co-parcener had separated from them (v) İt ıs also 


(o) yo C ?aş , see Rangasamı o Sundarayılu sı Mİ) ) 472 34 İC şz 

(2) See p ş3l foot note (ç) 

(4) Balkıshen v Ram 301A rao s3oC 738 

(0 Palanı Ammal v Müthüvenkatachelu 48 M zs s211A 8: 48M Ul 
83 29 C VV N 846 2? Bom LR Zzüş 22AL )/ 740 ÖPLT iş 87 
İC 333 92 PC 40 afirming, 33 Mİ 74g, 780, see also Parsotam v 
lagan, so 1C 357 17 AL ) 347 

(6) 1:MTA 2$ 

(0) Tealıcs are not in the original , see Bhimabat və Gürünathgonda, 1928 

ves) Italics are not in the original 

(v) This viev is again approved in Balkrishna v Ram, s, CVVN Sis, 823 
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qurte clear that if a Hindu yotnt family separates, the famıly or any members 
of it may agree to re-unite as a qomt Hindu family, but such a re-uniting” is 
for obvious reqsons, vhich vvould apply in many cases under the lav, of Mitak- 
sharğ, of very rare occurrence, and vhen it happens it must be strictly proved 
as any other disputed fact is proved The leading: aüthority for that last 
proposıtion is Sa/aday v HnAhmağaı (x) 

€ The fact that ıiny member of a yornt famıly has separated himself from 
his co parcenerə may be proved by his suing for a partition of the yornt 
famıly property, and if the sul is decreed the date of his severance from the 
yornt: family vill, if: nothing: else is proved, be treated as the date vvhen the 
surt vvas instituted İn Azeflsə Vaz) vatan Sanşh (4) a member of a qomnt 
Hindu famıly had filed 3 plarint ehuiming”a partition büt afteryvards had vvith- 
dravvn it and the Board held that no severince of the yornt status resulted 
Ther Lordships see no resson to depart from that vtevv, aithough such a 
plaınt, even if vvithdravvn, vrould, unless expl ined, afford evidence that an 
intention tö separate had been entertained İsee Gizya 5a v ŞudasAm Düun- 
dıra, (y) and Kamal Nam v: Prabhn Zal (31): mn.a sürt for partıtion vyhich 
proceeds to a decree v/hich vvas made, the decree for a partıtion is the eviden- 
ce to shovr v”hether the sep aratıon vras only a separation of: the plarntiff from 
his co-parcener- or vyas.a separatıon of all the members of the yort family 
from each other İt appeurs to be obvtous to their Lordships that in a suit 
for partition no effective decree can be made for a partition unless all the 
co-parcenerə yvhose iddresses are knovrn, are parttes to the suit, and that it 
is the decree alone vhich can be cvidcnce of vhat vvas decreed ” (a) 


Conclusion " “Vhe numerical: division vvould amount to 
partıtion, ünless itention of the members other than the out- 
gorng member to remaımn yomt mn: estate, or to become 
re-unıted, be proved like any other fact, (2) it has been 
held that no special agrcement is necessary to remaın in the 
state of yomtness, (c) but m case of re-union, express agree- 


(x) g0 C z7əs, ao 1A ra: 7 CVVN (42 

(x) a71:A rör ra C VV N o55 

(9) 43 C ro3r 431 A rs 20C VV,N ro8s 

(s) 39 A 4900 441 A sg 2:C VN 985 26CI ) ror 33 ML) 42 19 

“ə 642 ISAL ai qol .. i İC 

a) İn this: connection see Nayıgopala v Singaravelu , 10 
LV. 438 (1919) M VVN Bö ər ı , S377- 890, s94 

“ See also Sec 13, Sub Sec 1 2:7 

(9) Balkrıshna v Ram, 3s C VVN Sis, 823, P C, Palanı Ammal ev Muthuven- 
katacharlu, supra , Beti ə Sikdar, şo A 180 igə8 A 99, Martand v 
Radhabar s4 B 616, qati v Banvvarı 4.L 350 so1A toz 28CVVN 78ş 
see also Ram z Lakhpatı, go C, 23r, Sua z Dukalu, s9 IC 4əç (N), Nil 
o xu (o İC, 690, Mahabır v Sant, şs İC: 495 7 OL) 3, Soundarara)a 
v Rukmanı, 1029 M soo, Kalayvvatı v: Raghura), 1929 O 427, Krishnap- 
pa ə Kashınath, 1929 N 364 Bhimibu, 9 Gurunathgnnda, r928 B 367 

(e) Palanı Ammal v Muthuvenkatacharlı, suöra , Rangasamı v Sundarayulu, 
2 472 3SİC sg0, ın this cönnection see Rup v Bhabputi 42 
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ment and ğunction af estate must he proved, (4) İn this 
çonnectton see Sec, 13, Sub-Sees, 1 and tı, 

Partıtion among remaining co-parceners.— Partıtıon 
among thc rest of the members vho remaıned as fomt tenant: 
after one of them veent out of the famıly obtaınıng hıs share, 
is not made on uniform prınciple based on Hundu lavv, (e) 

Partial partitıon —From vhat has been said it is: clear, VVhat is 
that there can be a partıal partıtıon ın the sense of some partution, 
members remamıng )omnt: notvvithstandıng the separatıion 
of the rest, also ın the sense of some property bemg divided 
by metes and bounds and the rest not bermg so divided (2) 

But it is unlikely that there should be a partial partıtion in 
the sense of there bemg a sevcrance of imterest as regards 
part aniy of the property, and not as regards the vhole (x) 

It appears to be settled that a suit by a memler vill not: git for par- 

lic for partıtıon of a portion only of: yomt: family property., Həhparlı" 
(2) But this: vill not be a bar to an amendment being) allqıved: alloved, 
to ınclude the property not included, vhen the mistake or 
fraud is detected (72) No obyectton on the ground of  partıal 
partıtıon vvill: be entçi tamed unless the defendant suppiy a 
İst of such properties omitted in his plaint” by the” plamtiff, () 
Unless the plamtıff vvas avvare or: informed of such: omission 
of yomt: pioperty, the cla vill: not be bar under Ötder ə, 
Rule z of the Civil Procedure Code , büt the plarmtiff cannot 
claım for partıtıon of some property and expressly reserve his 
right to others in future, ( 2) 

But there seems to be a conflict of decisions on the question: yeh suit by 
vyhether a purchaser of the undivided interest of a co-parcener purchaser of 
in a ğo77z0x: of the yomt famıly property can maintaın a suit ” 
for 2artıtıon of that 2or77:on only, İt is argücd that the 


(d) See post Ch VII, Sec 2, Sub-sec 

(€) See anfep S31 

(72 Ayodhya vo Mahadeo, ıq CVVN 22: 31C 9 

(8) S.e Malharı 6 Vtnayak, 929 B 323 

(2) VTogendra v lugobundhu, 14 C: 122, Rayendra v Broyendra, 32 CLİ 
91 77 İC 7go 923 C sor, Venkayya v Lakshmayya, 16 M əz, 
Mukunda v logesh, r Pat L) 393 35 IC a3?o zo CVVN rəzö, 
Subramanıa ve Ramchandra, 85 1C so 1925 M 333, Hira z Kali, 1929 
O 162 See g s8/foot note (d) and 2 539//cot note (f) 

(u) Mukunda v İogesh, r Pat L.7 393 

(2) Gaya o Gur, 1929 Ö 257 

/) Subramanıum z Lakshmınarasamma, 1927 M 213 
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purchaser cannot clam a higher position than the co-parcener 
and thetefotc a suit for a patıal partıtton of a portion of Pont 


property vvll not lte (7) 
It is no doubt true that cach member”. mtetest extends 


to the vhole, and it is uncertam  vvhich: property: vvill on 
partıtıon be allotted to a co-parcener Büt if: compülsory 
alenatıon by evecutton sale in all the provinccs, and voluntary 
alıenatıon by private sale in Madras and Böonbay, of a co- 
parcener”s undivided: interest in s2eez/7ea” 2yoğeriy forming 
a 2orfzon only of the yomt  estatc, be pcimitted to take 
place and be valıd, so as to create the purchaser”s title to 
that partıcular property only, then cither the purchaser on 
the onc hand, or the rest of the famıly on the other, may 
bring a, sult for: partition of that portion only of the family 
property, for the purpose of obtamıng separate possessıon 
of therr respective shares, (7/2) 

But the question is not free from difficulty . on the one 
side ıt may very reasonabİy be argued that the purchaser İs 
only cntitled to stand on the shoes of the co-parcener for 
the purpose of vvorking: out: partition: not of that particular 
property, but of the yomt famıly property, and on equttable 
grounds the vvhole of that partıcular property may at such 
pa: tıition be: allotted to another member, and some other 
property to that co-pa: cener vyhose interest vvas sold, but 
viho had no right to cla a, share of every: item of the 
yont  property partıtioned, (z?) On the other hand, the 
purchaser, specrally the execution purchaser, may İustiy 
argue that the partıcular property vas put up to sale and he 
pad the price for the: debtor”s share in the property sold 
vyhich: alone he desired to buy and did buy, The qüestion 
depends on the validity of the: sale of a: portion of” ?ornt 
property , and if the sale be valıd, then the purchaser 
acqurres title to thc particulai property  sold, and he cannot 
be requned to accept sömc other property mn its stead, 


(2 Shivmurtippa v Virappa, 24 B 128 r Bom LR 020, Krıstayya v Nara - 


sımham, 23 M (O8, see afıo Venkatrimanı v Meeralabaı, ış3 M 2 
Palanı v Masakn-m, 20 M, z43, Sundarı v Krishna, ar ML T az 75) 
(ə) Ram v Mvlchind, 28 A 39 2ALT 700, Ram Ayudhıa, 28 A şo, 
(2 Hasmat ve Sunder, rr C 496 
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VVhen a stranger co-sharer of a portion of  property VVhen suit 


belonging to a ?oint family, ör vyhen some only of the mem- 
bers are entitled to a portion, then a suit for partition o 
such portion only, vvould le, (o) 

İt should be noticed that although the purchaser may 
not, yet the memhbers other than the vendor may, brıng a 
stut for partition of only the particular: property sold, there 
being none to obyect to ıt on the ground of its bemg 
brought for partıal partıtion, (2) İt vvould appear that such 
a suit by a purchaser is mamtamable, if the other members 
do not obiect. (7) 

The iesult of cases seems to be that a suit vvill not İliç 
for partition of a pottion only of Pont family property, even 
vrhen the purchaser of the rights of a co-parcener sues for 
partıtıon, the partıtlon must be general, (?) But in equity 
the purchaser should be allotted the partıcular parcel purchased, 
if possible, to his share, (5) A suit for partıtion of only the 
property sold vrll not le, unless the other members agree., (2) 
But such suit may le vyhen partial: partition: vill: not be 
attended vvith müch inconvenience to the other co-sharers, (//) 

The Privy Councıl ın Ağğozzer v. Rama Suöta (v) has 
held that the members by agreement may make a partıtıon of 
8 partıcular property vvithout dıvıding: the: entire property, 
İn a recent case the yudiçial Committee has held that “it is 
open to the members of a iont famıly to make a division and 
8 severance of interest in respect of a part of the yomt estate 
vihilst: retaınıng: their status as. a yprnt family and holding the 


rest as the properties of a yomt undivided family,” (6) İn the 


(o) Purushottam v Atmaram, 23 B soz, Lachmi vz lankı, z3 A 216, Subba 
v Annatha, 23 MI ) 64. rr MLT 36$ 14İC s24, follovng, Iburamsa 
v- Thirumalar, 34 M. 2600 FB 20ML ) 743:8ML1 2öş 7İC ss9 

(2) Subram:nya v Padmanıbha, 19 M 267 

(9) Manyınatha v Narayana s M 362 

(r) Man)aya ə Shanmıaga, 38M 664 , 265 ML kozG 22 İC: şşs, Palanı v 
Masəknan, zo M 243, Padala v Madav"rapu, ra 1C qo8 (M) 

(s) Narayan z Nathaşı, 28 B zor , Dularam z Badildas, 3 1C 478 to S.L 
R 34, see ? 421 anıf€ 

(0) Vogendra v lugobundhu, rq C rə2, Venkayya v Lakshmayya, (6 M 98 
Shiv g Virappa, 24 B, r28 r: Bom LR 620 

(u) Hankrıstna v Venkata, aq M qoz: 20MLT 323:51C 401 

(0) 1YMİ1A 3 SVVRPCı 

(xx) Ramalınga v Narayana, 4s M. 489 26 C VVN, g22, 935 (8 IC 4sr on 
appeal from 30 M $$? 

L -(8 
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absence of a spectal agreement to hold the property as ?öint 
tenants, the membərs vvill be presumed to hold such  pröv 
perty as tenants-ın-common, (/) 

But if some members of a /oint family hold any property 
yorntly, in: vyhich: the other: members of the family have no 
interest, then there may be a suit for partitıion of that 
property only betvveen the yoint ovrners thereof, and it is 
not necessary to include in such a suit the other ioint 
property to vyhich all the members of the family are entitled, 
(9) nor are the other members necessary parttıes to it, (s) 
The Calcutta Hıgh Court (a) has explamed some of the 
circumstances under vvhich a süt for partial partition may 
be alloved. İt runs as follovys —“Exceptions to the rule 
that a suit cannot İte for partition of a portion of the family 
property have been recognised vrhen different portions of 
the family property are sıtuated in different yürisdictions, 
and separate sults for separate porttons have sometimes been 
allovred, vrhere different rules of substantive ör adiective lav 
prevatl ın different: Courts, (2) Again a: suit for partial 
partıtton has been allovved vhen the poörtion excluded is not 
ın the possession of  co-parceners and may consequently be 
deemed not to be realiy avalable for pirtition, (c) A suit 
for partial partıtıon has also been alloved ivhen the portion 
excepted ıs ımpartıble property (4? In another class of cases, 
the rule has been relaxed, namely, v/here the portion excluded 
is held formntiy vvith strangers vyho have no interest in the 


(x) Martand vo Radhabaı, s4 B 616 

U) Hira v Kal, 1929 O (2 

(s) Lachmı vz lankı, 23 A 20 

(a) Rayendra s Broyendra, az CL ) ır, gs 72 1C 790 1923 C şor 

(9) Harı v Gangapntray, 7 B 272, Ramacharya z Anantacharya, ı8 B 389 
Notiram g Kanhyş, 3 Lah LT sıq, Punchanın z. Sibehunder, iq C Baş 
Balaram z BXamchandra, 22 B gəz, Abdul v Bedrudeen, 28 M 20 
Padmamanı v lagadamba, 6BLR 134, Ram v Mulchand, 28 A, 
Lachmana z 1erimul, 4 Mad lur 241, Subba v Rama, əMHCR 
Hiram v Atmarım, 4 B 482 müb 

(c) Balkrıshna v Harı Shankar, 8 Bom HCR 64 ACI, Narayan v Pundu- 
rang, 12 Bom HR 748, Siyamurteppa v Virappa, 24 B 128 i Bom 
L R özo, Krıstayya e Narasımham, 23 M 608 ro ML) qı, Pattaravy 
Y. amala, 5 MHCLR 49, Gorachand v Basanta, 15 CL) 2:8 ız 

(a) M illikaryına v Durga Prasada, 24 M r47 27 İA isi 
Parvathi v Thimmalar, ro M 334 : o 7) A. /. 
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family partition,” (6) But ther Lordships: have held that 
"these exceptions must not be taken to have frttered avay 
the fundamental rule that a partıtion surt should embrace a" 
the İoint property.” 

İn a suit by one of the brothers against his möther and 
other brother for a decree for a thırd share ın some cash 
viithout praying för partıtıon of all the yormnt  property, the 
Privy Council vvithout entering upon any question of partıal 
partition granted a declaration as to the plaıtıff”s  one-third 
share ın the money, leavıng open all further questions for 
determinatıon in the final partıtıon of the vvhole property. (7) 

A suit for partıtıon by a co-parcener to recover his share 
in a portıon of the famıly property improperiy altenated, 
vithout clarming a complete division, vvill he (iz 

Sub See vi—RE OPENING PARTITION 
By after-born son —A decree for partıtıon made ın 


a suit by a member of a ?omt family is: z?es: yxaıcata as 
betvveen all co-sharers, vyho vvere parties to the suit, (2) 
But if a male child vras in the vromb of its mother at the tıme 
of partıtion, vvho vyould have been entitled to a share had he 
been then in separate existence, and the child becomes born 
alive subsequently to partıtion, then a share is to be allovved 
to him by re-opening the partıtion already made , but the 
birth of another son before the date of the preliminary decree 
but concelved after the filıng of the suit cannot dıiminish the 
other brother”s shares recetvable at the date of the suit (z) 


But a son begotten after partıtıon, (7) ör after renunciation by 


(e) Purushottam ə Atmaram, 23 B sg? Venbata v Chimnaiya, $ MHCR 
166 , Chinna z Suriya, s M. ig6, Man)"natha v Narayana, $ M 362, Venk- 
yya v Lakshmayya, 10 M 98, Subramanya v Padmanabha, rg M 267, 
Lachmı v lankı, 23 A 216, Ram v Mulchand, 28 A 39, Ram v Ayudhıa, 
28 A so, Bunvarı v Daya, rı: CVVN Siş r IC 670 , Gadodhar v 
Balvant, (1$83) Bom P 7 şo Subbarızu z Venkatəi, rş M) z34, İburamsa 
x Thirumalaı, 34 M 269(FB) 20ML ) 743 ?7İC 39, Hari Kristna əv 
Venkata, 34 M qoz 20ML 323 s IC 491, Kadegan g Periya, (3 ML 
15477, Aşyudhya v Mahadeo, r4 CVVN əzir 31C g, Karlash v Nitya- 
nanda, ir CL ) 384 31C zi 


(0 Güran Ditta v Ram, ss C gq4 PC 32CVVN Siz 48CL) riş 
(6) Subbarya v Thulası, 14 MLT sə? o2İC 44 
(2) Nalını Kanta 6 Sarnamoyı, qı LA 247 2: CL7 23 


(2) Krıshnasivamı v Pulukarıppa, 48 M 46 48 ML) 3ş4 88 İC 44: 
1925 M. 354 
(2) Thandayuthapanı v Raghunatha, 35 M 239 2: ML) 240: r01C 66o 
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the father of hıs interest in the family property, cannot have 
arıy claım against his separated brothers, but hıs rights are 
İtmited to the then existing: property of the fatber, 

Unfair and fraudulent partıtıon.—A partıtıon to vhicha 
member vvas not a party, or vras İnequrtable, (2) or vas 
brought about unfairiy and fraudulentiy, (2 or: vyhich: vvas 
məde during the minority of a member and vvas unfair or 
preğudicral to his interests, may also be re-opened at the 
instance, of such: member, in so far as he is concerned, (99) 
But that the partıtion vvas effected because the father had 
been İncurring debts does not make the partıtion other than 
a öona-flae one. ())) 

Partition caused by mistake —If it be establıshed that 
through mistake or error, urhether it occurred by accident 
or design, some portıion of the fot property v/as excluded 
from partıtion, then the omitted portton tə İtable to partition, 
even if the error vvas not mutual , there may be re-opening 
of partition as vyell as of settled account (0) 


Bub-Sec vil—LİMİTATION ” 
Effect of partıtıon and limitation — After change in his 


status by partıtıon, a member can no longer be deemed as 
agent or representatıve of the family, and cannot marntain 
a süt to recover a debt due to the famıly “ if he does, the 
other members can recover their shares by suit against: him, 
provided it be instituted vvithin the period allovved by Article 
öz, Article rə? bemg no longer  applıcable,, (2) for, the 
possession of one cannot be deemed possessıon of all, as 
after complete separation none can represent others. (4) 
Adverse possession, 1— A member of a 7oint famıly in 
exclusive possession of any olnt  property cannot plead 
İlmitation upon the ground of such possession, ünless he has 


(2) lann v Tukaram, göz N 3so 

(2) Partap v Dalıp, sz A s96 1930A 537 

(z) Balkıshen ve Ram, 3o TA 139, 10 30 C 738, Ganesh v 
2(2 3:1A ro SCVVN 46 T4ML)8 6BönLE : 

(e) Kanı ve Chellurr, 4” ML 473 29ML1 20$ : 62 İC, g8o 

(e) Bhovvanı v luggernath, r3 C VV N 300 9C L1:33,31C 241 

“See Sec o, Sub-sec iv, 2 48, Sec 8, Sub-sec ix 2 4603 

id As to the applıcatıon of Art 27 sec azıze 2: 487-488 

9) Vaxdyanatha v Aıyasamy, 32 M igi I9 ML) 94. 

T 966 axı 2 489-490 “Adverse possession” 


Tevacb, 3r C 
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asserted.an exclusive title to the knovvledge of the co-parceners 
and his possession becomes adverse, The burden of proving 
these les on him , (2) but if partıtıon is: proved the buürden 
vnll: be shifted on the pblaintiff to prove that partıtion took 
place vrıthin tvvelve years prior to suit or that he had been 
in possession vvithin that pertod. (s) If a co-parcener is 
excluded from hıs share, and such exclusion is knovn to 
him, then he may be barred by limitatıon, (7) but mere 
non-participation in the profits does not amount to exclusion, 
(4) The Calcutta High Court (z) has held ın cases göverned 
by the Dayabhöga school, that 


“In order to establısh adverse possession by üne ten"nt-in-commonh against 
his co-tenants there must be exclusion or ouster and the possession sübsequent 
to that must be for the statutory period “5-5 VVhat is si ficient evidence 
Cf exclusion müst depend upon the circumstances ef eaci case Mere non- 
partıcıpatıon in rents and profits evould not nccessarıly of: itself amount to 
an adverse possession but such nön-participation or. nön-possession mayin 
the cırcumstances of a particular case, amount to an adverse possession 
Regard must be had to all the cırcumstances and a most important element 
is the length of time” ve) 


Possession in order to be adverse müst be actual, visible 
hostile and  continued during the time necessary to create, 
a bar under the statute, (4) 


Seo 12—İMTARTIBLE PROPERTT 


There are certaın things that are not İtable to partitıon, 
"They are dealt vith both ın the Mıtikshaera, (7) and in the 
Daiyabhiga (2) They are — 

(1) Those that are not the subiects of icint right, z.e., the 
separate property of a member, 


(r) yagııvın v Bali Amba, 25 B söz 3 Bom LR 47, see anic Sec 9, 
ub-sec iv, 23 489 
(5) Ayudhia v Mata, 3 1C 928 (0), Mendana vz lagan, 2, IC 689 i? OC 


235 

(6) Seh ıt Art təz, Kal v Dhuünunroy, 3 C 228, Sıinnasamı v Subbana, 26 
İC goq (igi) MVVN 29 

(u) Sellam v Chinnammal, 24 M 441 

ço) Gobinda v Üpendra, 47 C 274, Lokenath ve Dhakesvar, ər CL7 253 
ao C VYF N.sı əzİC 4öş , Hardit v Gürmükh, 28Cİ1 7 437 zo Bom L 
R 1064 47 IC 620, Chintamanı v Hriday, o9 CLT 241 

(gə) Ayenenussa v Sherkh, r6 C VN 849 

(x) logendra v Baladeo, as C gör, 9?: rz CÇVV N, iz7 6 CLİ) 735 

(0) Ch 1 Sec iv 

(4) Ch.iv, 
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(2) Father/s affectionate gifts 
gifts: of möveable property to his vrıfe, male 1ssue, 
or daughter-ın-rav are valid, if the subyect: ma tter of gift be 


small ın comparıison to the vhole estate, (4) But he ıs 
not entitled to make such gift of immoveable  property, or 
of a constderable  portion of: immoveables, (2) Büt the gift 
of immoveable property on the occasıon of a daughter”s 
marrrage, may be valıd as necessary matriage  expense, (€) 
But a gift made to a daughter”s father-in-lavr tvvo years after 
her marrtage, in consideration of a promised: dövry,—ıis: held 
invalıd on the ground of: the altenatıon bemg. not: necessary 
for the marrıage.(4?) 

(3) Certain möveables, though yolnt, used: personalİly 
by the members severally, such as vearing apparel or orna- 
ments given to a voman, 

(4) Those that caunot coönvententİy be divided, aa for 
instance, a reservolr of vyater, the common pathvay, the place 
for vorship and pasturage (e) 

(5) Those that are impartıble by custom, such as a ?z/ 
or a principalıty, vyhich may be the: Şomt: and. undivided 
property of a family, but is exclusively held by one member 
only according to customary rules, the other members being 
entitled to get maintenance only, and under certain circums- 
tances, to take possession of the estate by survivorship 
This subyect vill be dealt vvith: in Chapter XV. 


000, 19 —EVİDENOZ AND TRESUM?TTİONS 
Sub-Sec 1-EVIDENCGE 
Evidence of partıtıon, “ "—The Mıtakahara U? and the 


Dayabhaga (z) deal vith the evidence of partition vrhen there 


v The father”s affectionate 
daughter, 


” Set ante 2 422 “Aftectionate gift? 

(a) Bachoo v Mankorebaı, 3: B- 373 34 TA roz rr CVVN ?76o 6CL 
1:17 ML) 343 9 Bom LOR 646 on appeal from zg B şr 6 Bon L 
208, Hanmıntapa v İtvubar, 24 B s47 2 Bom 1 R 478 

(9) Rayakkal sv Subbanna, ı6 M 84 , Kamakshi v Chakrapany şo M 4$2 17 
ML) 405 

(e) Ramasamı g Vengidüsamı, 22.M 119 güft to son-in-lan valıd , Suudaram v 
Krishn ssami, 28 1C gə (M) , tn re Subba Naiker go C 78: 2 LVV 7s4 

(4) Ganga v Pıirthi 2 A 6? 

(e) See Govind 9 Trimbak go B zs, Nathubat v Ba 36 B: 379 


8 € See ün. 95 502-817 
(9 Ch, i, sect xi, (ə) Ch xiv 
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is a doubt about the fact of its having been made. The sum 
and substances of vhat is said ın these vrorks are as follovrs :-—- 
The evidence of partıtıon may be of three description”, 
(1) a deed of  partition vrm” ar or fir uz (2) testi- 
mony of rvritnesses, and (3) persumptton or inference from 
conduct or circumstances ın other vvords, (1) docümentary 
evidence, (2) oral evidence and (3) circümstantial evidence 
The second is declared supertor to the thırd, and the first is 
superior to the second and z /o/£zo/z to the thırd. 

1 The documentary evidence  cönsists of a deed or 
instrument of partıtıon But it should be borne in mınd 
that netther a partitron-deed, nor division by metes and 
bounds, is necessary for effectıng partıtton , but vhen such 
a deed is not registered it is not avılable as evidence of: the 
transaction. (/7) 

ıı The oral evidence or the  testimony of vitnesses 
consists of the deposıtıon of persons ayvare of the /aczxon 
of partitıon, being” present vvhen the same vvas made They 
may be Sağzzdas or near agnate relations, or /xafis or 
remote agnate relattons, or cognates, or strangers : their 
competency and the value of thetr testimony are declared to 
be ın the order of the enumeratıon, the first among these 
being preferable to the next ın order, 

ill, The princıpal cırcümstance indicative of yolntness 
is the common chest or till into vvhich the income) of” the 
point famıly is brought, and ın vhich the surpuüls, after meet- 
ing the necessary expenditure out of ıt, contınues to remain 
as the common fund, Hence separate expenditure and 
separate till are the tests of separation. 

Other circumstances giving. rise to a presumption- of 
separation are,—separate transactıons, separate gifts and 
acceptances, separate acquisitions of property, separate ftelds 
for cultivatıon, separate domestic anımals, separate houses for 
residence, separate servants, separate stores of food-graın, 
separate cooking, separate relıgtous ceremonies, and mutual 
transfer of property or one advancıng: loan to another, as vell 


(2) Togi Reddi vg Chinnabaı, sə M: 83 32 CYVVN : CL. B 
Maung v Ko Tu, Ig28 R əsə 333: 49 1 998, 
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declaratfons and conduct from vhich the intention to separate 
cleariİy appears. 

But the princıple thing to be regarded is the separation 
or )ointness ın estate , and the criterion or test of the ?ointə 
ness ın estate is the common chest for keeping the income 
of the port property, from vvhich are met the necessary legiti, 
mate expenses of all the co parceners and their respectıve: 
famıltes, vvithout any account of the equal or unequal propor- 
tion of the expenditure for each co-parcener : for, the expen- 
ses of all members must be met from the famıly fund, irrespec- 
tive of the amounts of shares to be alloted on parutıon, before 
vyhich there is community of interest ş and the surplus, if any 
left after defrayıng the family expenses, remaıns there, forma 
ing the yornt fund of all. 

The cırcumstances stated above are the elements to be 
taken into consideratıon in determining: the question vehether 
there has been a partition , but none of them is conclusive, 
since a member may be separate ın residence,( 2) vvorship and 
mess vithout being separate in estate, and vzce zezsa Accord- 
ingiy, the cesser of commensalıty though a very important 
element, has been held to be not conclusive, (7) Bach case is 
to be decided according to its pecullar: circumstances, all of 
vrhich may nöt tend to the same conclusion, (2) 

Evidence of partıal partıtion.”——The dıfficulty, hovvever, 
arıses vyhen one member separates, vəhile the others continue 
yomt as before" for, in order to ascertaın the share of that 
member, the share of all must be ascertained, that is to say, 
there must be a numerical division seeming: to amount to: 
partition or virtual separation of all, But ıf the other mem- 
bers continue not ouly to live together and en)oy thetr 
property in common as before, but keep their common chest 
and fomt funds and yort axpenditure in the same vay as 
before, unaffected ın the least by the diviston, then they 
cannot but be presumed to be ?oint and unrted, not being 
really separated by the numerical division, 


(3) . Kunrrar v Madho, 49 1C 620 7 AL işt, Nanak v Gaya, 1929 ö 


(ə, Bənesh / 9, yevacb şr KA o 3 C 262 8 C YVAN 146.638om LE” 
ı4 ML. 8, (2) See 22 soC-şı? ” Seh ünle pp s3vd40:” 
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Dayabhaga not different.—1t may be argued that the No diference 
same elements are found in a Diüyabhaga 7ornt family, but sohoola, 
stıll its members are deemed tenants-ın-common, and not 
İornt-tenants, That is: no doubt true, but they are so by the 
operatıon of the lav, of Bengal, and not by the intentıon of 
the parties, 1n bəth cases there is community of interest, 
the distinctıve feature of Pomtness in estate, and so the inten- 
tion of the members uvith respect to enfoyment is the same, 
but the lav” annexes different incidents to the same state of 
things, and accordıngly vihile they are held to be yomtetenants 
in the one school, they can never be so under the other. 

Sub-Sec 1—PRESUMPTION ”" 

Partıtıon.”—VVhere a parttal partıtıon is admıtted or Partition of 

proved to have taken place, the 27£szz)zğ £zon vvould be that “İİ pre- 


sumed on 
there has been a complete and entire  partition (7) So also Proof of 


yhen one member of a, yolmt-family separates, there is no artıluon. 
presumptıon that the remaınıng members remaın united, (?/) 

These depend on the facts of each case, (/) and various 
circumstances may lead to the concluston of partıtıon, (o) 

The foint famıly system ıs the normal condıtion of Hindu Presumptıon 
society, Hence havıng regard to this: pecullar feature of o nuiy 
social organızatıon, certaın, 27esz/22020n arise, vhich form a 
part of the Lav of Evideuce, and are only indicated here, 

1. The relations that may naturally be members of 


a İoint famıly are yomt (2) any one alleging separation must 


13: See also, andc Sec 9, Sub-Sec iti, and 2. 5€gssi1 

“ See anfe Sec 1 

(2) Vaidyanatha v Aıyasamy, 32 M gr, Rangasamı v Sundarayılı, 31 

L 1472 3s1C şə, Balkrıshnav Rayu, z7 ETC 730 109 MLİ ro 

(qg9) MVVN tz, see Raghunth v Basdeo, 6 PLI 764 88 LC 
1012 19025 P 823 

(ə) Balabax s Rukhmabaı, go C 72$ 201A r3o, Pratap ə Sarat 33CLİ 
zor , Balkrıshna v Ram, şs C VVN 8iç PC), sec Rukman z Kirpa, 22 1C 
134 338PLR ra 209 PVVR. igrq, Gadıan o Gadıan 20 LC 43, 
Rama g Harcharın, zo1€ s02 iz PVVR gr, Rayigopala v, Veera- 
pasumal, rğ27 M 792, see azıfe 265 531-838 also 

(n) Bal Krıshna vz Ram, 35 CVVN 8Siş PC 

(o) Gangabaı v Fakırgovda, sr CL7 so2 PC go PC g3. 

(2) See Kundan vg Shankar, 3ş A 64 FB: ər IC 13 TAL ) gto, Gaya 
v lasıvant 1g30 A sşo and Deo v Phagu, 19)0 A ş4r (brothers and 
uncles), Lachmın v Ambıkş, rgö? A 300 
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prove that fact, (2) The Tudıcial Committee observed in the 
case of /Vee/ Ktsto Deb Burmonoy—”The normal state of 
every Hındu family is point, Presumably every such family 
İs Point ın food, vvorshıp and estate. İn the absence of proof 
of division such is the legal presumption ş but the members 
of the famıly may sever in all or any of these three things.”(?) 
"The strength of this presumption  varies in different cases), 
presumptıon of unton is stronger ın case of: brothers than in 
case of cousins ,—ıt becomes vveaker and vveaker as the famıly 
descends further and further from the common ancestor. (s) 

Mere fact that the proprietors of several firms are members 
of a yolnt family does not necessarily raise a presumption 
that the firms are yoımnt property (2) 

2. $ Ifıt is admıtted or proved that a family vas once 
ioint, there arıses a presumption in favour of the continuance 
of yointness, (zz) and separatıon after that period is to be proved 
by him vho alleges it, (:) And if a partıtion is: proved the 
presumptıon arıses that there vras a complete severance, (zo) 
but no presumption as to date of disruption can arise (4) 

3 VVhere it is establıshed that considerable nucleus of 
ancestral property had been recetved by the father at the tıme 
of partıtion from his brothers, and only one general account 
vas kept for the savıngs of the ancestral property, and of the 
earnıngs of himselt and his: sons, vihich: vvere all blended 


(7) Palını Ammaəl ə Müthuvenkatachala, 48 M 254 521A 83 48 ML) 
83 ə? Bom LER 73s 29 CVVN 840,849 23AL 746 8? IC 333 
1925 P C 49, Bhigyvanı və Mohan, zo CVVN o? 33 AL) s39 4 
CL 59: 49 ML) ss 88 IC 385 iözs PC 132 (entry of partıcılar 
name ın Collector" revenue p”pers or in settlemenl  khevvats does not 
disprove this: presumption) in this: connection see, Gangabaı v Fakır- 
govdaı PC suğ/a , Narsıng v Birin 48 TİC. 7ss (Pat), Bhavan ə, Shib, 
1930 A 341 , Sınval v Kure, 9 L 470 1928L 224 

(r) 12MİIA şo, s40 ı3 VVR P.C 2 See also Taruk 6 Toodhesteer, 
19 VV R, 178, Gobind 4: Doorga, 22 VV R. 248, Barnath vg Fey, 33A 
Şgo, ölo 

(s) Yellappa v Tıppanna, $3 B zı3 S01A 33CVVN 33 49CL) loq 

(2) Hem z Naraın, 929 L 772 

$ See ante £5 s08-so9 

(9) Gayendar vg Sardar, 18 A, 176, Baramanıund v Chovdhury, 14 C L7 r83 
(r884) ız IC 6, Nageshar v Gonesha, 42 A 308, 38: 471A 87 38 
ML 152: 23 Bom LR sgö s61C şo 18 AL) özthis referred in 
Bhagğvanı z Mohan, 4qı CLT sərPC 49MLİ s 29CVVN 1oş? 23 
AL 1 589 881C 385 gös PC 32 

(v) Deo Naraın v Agyan, ıga? PC s2 1ot İC 249 

(zo) Beti v Sikhdar, şo A 80 rgə8 A 39, Subbi v Alangmmal, 34 M L1 
90, see /9“£ nəfe (4) aöove , Roshan vg Maoara), 89 LC 344 

(s) Mendana v Tagan zş 1 C 669 iz OC 23$ 
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together so as to form one common stock of the yoint famıly 
consisting of the father and sons, into vrhıch not only the 
earnings of every member but also the income of purchased 
property vvere throvn, and that the father dıd not discrimi- 
nate betveen the different sources of his income, —the özzzes 
vas held to be on the defendants vrho claimed under the 
father”s VVill to prove that tbe property devised vas his 
self-acqutred " and it vyas further held that the purchase made 
by the father vuth the funds so obtamed could not be regard- 
ed hıs self-acquired property. (7) But mn a süit by a son 
against a purchaser from hıs father, of a portıion of a village, 
part of vehich vvas the father"”s ancestral and the rest his self- 
acqurred property, it vras held that the ozzz? vvas on the son 
to prove that thz dısputed portion vvas not self-acqured but 
anıcestyal, x, e,, ünless the lands came to therr father by descent 
from a İmeal male ancestor in the male line, they are not 
deemed azsrcestral ın Hindu lav, (2) 

4- The property in possession of any such relatilon is 
yont property belonging to all the members , he must prove 
that it is hıs separate property, if he says so, (a) A property 
İs to be presumed foint vhen all other property is foint and 
the family is also foint. (2) 

5 “Any property purchased in the name of such a 
relatıon is ort: acquisition, provided there be a nucleus of 
)oint funds vyherevrith the purehase might be made , (c) but 
the presumption vill be rebutted if the ancestral assets svere 
small in proportton to the value of the property acquired, (4) 
or the nucleus be not more than vhat ıs sufficient for the 


(9) Lal s Kanhara, 3411 A , 65 ri C VV N 4? 29A əs44 SCL 1340 9 
Bom LR sə? I7 ML) 228, Anandrav Vasantrao, rr CVVN 478 

(z) Atar v Thakar, 35 1A , 206 35 C og 2 CVVN roqg 61C 721 see 
ante 2 343 

(a) Hazarı Lal v Ram, 47 A, 746 23 A L, ) öz: 88İ C 422 rgəş A Siz, 
Prankıshen ve Mothoora, s VV R) P C rt and 67, Ramphul e Deg 8 C, 
s?r, Baksıram v Dvarka, 1928 P 438 

(5) Mureshar v Ram 861C 8sz 1925 A 8zo 

(ce) Trailakya v, Chintamony, 3o C VV N: s88, Ganpat ov Balmakund, 18 
CLI 548.221C zz, Acharyı v Hara 2 A gör, Budhu v Muhammad, 
əə 1 C 3is 196P LOR. 9is 86P R ıgıs: 165 P V/.R ıgış, Ramv 
Tunda, 33 A 677 sol C 543 8AL) 73, Nathu v Mul, ız İC: 32 
183 P VV R or2 7 PLR iışr2, see ? 349 anfe 

(4) ə (N), v Shankar, (928 Lg? öz see Kinishnayi v Paramanand, 49 İÇ 
240 (N), 
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maintenance of the famıly. (e) But ıf there be no nucleus, 
the presumption does not arise, (/) and the same is rebutted, 
should in a ?oint famıly vrhile it is: possible that a member 
of a İomt famıly may make separate acquisıtion and keep 
monies and property so acquired as his separate property, yet 
the questıon vyhether he has done so is to be gathered from 
all the cırcumstances of the case (g) VVhen there is no 
nucleus, the property acquired by a member of a İToint family 
İs presumed to be hıs separate property and the burden of 
proving that the property has been throvn ınto the common 
stock is upon those vvho assert it (2) İf there is no evidence 
that a son ın vyhose name the property vrvas purchased had 
any separate fund or that the property vras purchased vith 
money belongiıng to him, presumption is that the property 
v/as acqurred by the father in the name of his son. (z) A 
purchase at an auctron sale, hovever, vill bar a claim, of 
öenannı purchase under Sec, 66 of Civil P Code, (7) 

There can be no presumptton that a qot family had a 
nucleus (6) or any yomnt  property (7) ör any property bermgi 
ancestral (vz) or that a business carried on by a. co-parcener 
ış a family business (9) A düelling house in possession of 
either party is not a nücleus so as to clothe vith the character 
of ancestral property to the subsequent acqursitions by any of 
the partıes, (o) Nor any addıtıons made to it raises the 
presumptıon of having any nuücleus, (2) The presence of 


(e) Krishnayı v Paramanand, 49 1C) 240 (N), see /2o/ note (2) and (z) belov, 

(/2 Tara Charan v Toy, 8 VV R , 226, Dhunookdheree v Gunpat, ro VV RÇ 
122, Pran z Bhagcerutee, 2o VV R, 158, Lachmı v Ram 22İC 88? 

(g) Pandıt Sura) v Pandıit Batan, qo A 159 441 A zör zi C VV N totş, 
1070 26CL 207, Lalv Kanhara, 34 1A 6 r CVVN 4i7 

(2) Ethirayult v Gobindar iyulu, 32 IC iz BB 

(q) Parbatı x Bukuüntha, 18 CVVN 428 9 CL izə 26ML ) 248 oz 
İC sr, see Natcsa 0 Bahasranama 1927 M 773 

(7) Ram Rup s Khaderu, şo A srz 

(22 Xam Kishen v Tinda 33 A öyr 1o1C s43 SA L 1: 723, Vithal ə Siva 
SN, 82 islC os, Daşı ə Laxmın, 1927 B rro 

(2) Ram Kıshen z Tanda, 33 A 677, Padımra) v Gopr, s6 IC: iə (N) 
Sankaranarayana v Tangaratna, 1930 M. (€2 ” 

əə Bri) ə Sankata, 1930 O 39 k 

n) 103 A 077, 561 C 329, Sant ve Kidar, şö LC 469 (2), Ad 
“əc 624 Öbat) 5 409 (L), Advat v Radhıika, 

(o) Trımbakdas v Matabuı r93o N 235, Fridichand v Papatlal, 3, N.LR 


1926 N 389 
(2) Thaneskar v Ram, 1929 L 468 


Ü, v, s, 19, ss. 11 PRESUMPTION $49 


considerable nucleus in the hands of a person raises a 
presumption that the properties in his possesston are ancestral 
being acqufred out of the nucleus (?) But v”here no nucleus 
is admitted or proved, the oz: Is upon him to  pröve that 
the property is not self-acqurred vvho asserts it to be self- 
acquired., (7) A house acqutred by tvvo brothers by thetr 
Point ecarnings does not: constitute a: yomnt property in the 
absence of any evidence that the money earned by them 
vras ever put into common stock or treated as money 
belongıng to them as members of a yomt family (s) There 
is no presumption that one brother must necessarıly buy 
property for the benefit of the other brother, (2 So the 
burden of proof in an actton for partıtıon of yomnt property 
that any particular item of property is /oint, primarıly rests 
upon the plaıntıff (22) 

So vhe:e the famıly property vas sold for arrears of 
revenue and purchased by one of the members, then, unless 
it can be shovrmn that it vvas purchased out of the ioint famıly 
funds or vvas throvyn back into the yornt family property, it 
becomes the private property of the purchaser, (v) A gıft 
to a member of a fort famıly by a stranger does not create 
any presumption that it is in reality a güft to the family, (ze) 

VVhen a purchase of property has been made in his ovn 
hame by the Aa?£a or the managıng member of a yomt famıly 
the presumption is that the property is yomt property (r) 
and iş acquıred out of the famıly funds. (7) The mere fact 
that the name of the Aaz/z or managing member ıs entered 
in the survey papers ıs not suffictent to shov, that the mınor 
members have held hım out as an ostensible ovrner as 


2 


(r) Ramasamy z Marımuthu, 925 M 7üq,, Dürga və Chauharya, 1930 A 896, 
ze6 foot note ( f ) above 


(s) Motrv Bhagvan, 3s İC öşs , in hil ennnection sie: Mohansiıng v Punpt 
1927 N 327 

(0 Venkatarama v Maruthappa, 2: L VV 226 861C 885 to2s M 448 

(4) Annamalat s Subramanıan, 33 C VVN, 43s, 438PC 49CL) 93 

(v) Chokhu tr Tatya, s9 IC 69 22 Bom L.R. rəgz 

(v)) Battoolal ve Himmat, 491C giz (N) 

(ə) Bandhu v Chintan, 26 C VV N qo32 20 AL 405:661C qoz 

(2) Kamleshri vg Raghubans, 48 1C gaş (199) Pat, 62 


(4) Əə Sa darı, rg3o L ör3, Sankaranırayanı ov Langoratna, 193o 
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contemplated ın Sectton qı of the Tainsfer of Property 
Act (ez) 

6. There are some decisions vyhich seem to be in con- 
fet vvith: the above decisions layıng dövyn the presumptions, 
in uyhich it has been held that if the parties are not members 
Of a yomnt family vvhen the suit s: instituted, then the 
presumpttons do not arıse, (s) But these rulings  appear 
to appiy to the pecultar facts ın those cases, and are dis- 
tınguishable , and are constructed as not layıng dövrün any 
general prınciple, 

There are conflıcting: decisions (2) as to vyhether a property 
purchased ın the name of a female member should be presumed 
to be yomt family property., Considering that every Hindu 
vvoman has separate property and that she s not a co- 
ordinate co-ovyner of the yornt family property, the foundatıon 
of tbis petsumptton is vantıng in her case (€) İn the case 
of a male, the presumption is that he is not the sole ovrner : 
(4) vhereas in the case of a helpless vvoman, it is that she 
has no rıght to the property, she is merely a 2eəza?dar for 
the male members VVhen, hoveever, a vvidovr, as heiress 
of her husband is a co-sharer of her husband”s agnate 
relations, as she often is in a Bengal /omt family, then, no 
doubt, the presumptton may properiy be applied to a purchase 
İn her name, but not othervvıse, 

3 There is no presumption that property acquired by a 
vridov vvho: has inherited her husband”s estate, forms part of 
that estate , (z) nor ıs there any presumptıon that the money 
came out of her husband”s estate., (7) There is no presump- 
tion that property vrhich vvas. in possession of such a vridovv, 


(Ə Kanhu s Palu, ş Pat L7:s2i 


(a) Bannoo v Kashee, 3C 315, Obhoy r Gobind, o C 2gz, Ram Ram, 18 
A go, Sheo vr Lalta, s8 İC 608. 23 OC 184 7OLİ sös 


(5) Chander e Krısto, rs VV R 3sz, Nabin v Dokhobala, ro C 686, Narayan 
v Krıshna, 8 M əor4 


(O Shiva z Phulgharia, şə 1? C 4cz (Pat), Shanmuga v Kaveri, ig28 M. 768) 
Mahna vg l1haman,1ı L 303 


(d) See Narhar v Naraın, s6 IC 3831N ), in this cönnection see şo ML )) 145 
" For further dıscusston see Ch Xİ S 6 Ac əza/attons and. Acçtasıtıons 

(e) Dakhına v )lagadıs, z C VV N, ig? 

€ f) Balkunth v lar, şı A 341 1929 A 449 
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had belonged to her husband ş fz) nor a purchase by her vrll 
be presumed to be on behalf of her husband in the absence 
Of any evidence as to the source from vrhich the purchase- 
money came (2) 

7, VUhen the father”s creditor seeks to recover his dues Püthers ere 
from ancestral property by suit against sons, the os 18 on ı 
him to prove that he had made enquıry before lendıng the 
money, that ıt vvas not requlred for imməoral or illegal pur- 
poses, (2) 

There is no presumptıon that a debt created by the Manigers 
managing member of a fot family ıs for the benefit of the 


(amıly. (7) 


(z) Divan ə İndarpal, 26 1A 2292 26 C ör 4 CV/VN r: 2 Bom, 
L R r, Sombhaı v Togisvan, 1928 B 480 

(2) Durga ə Prankrıishnn, 39 1C 420 

(x) Mahara) v Balvant, 28 A so8, see $ 481-455 uğla 

(1) In this cönnectton sec 22: 481-488 and 470 /9oz zeofə (() 


Order of suc- 
cessıon ac- 
cording to 

Yaınavalkya, 


Vıishnu, 
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CHAPTERYİ, 


MITAKSHARA SUCCESSİON. 
Seo 1—0RIQINAL TEXT5 : 


tı: müt qfçaud a frl) qacan) 
aq-şar süzər av: fes, gavıflu, il 
veTq srra qalev yerimi eve, i 
saİqez qışa qatamıqq fafa ı 
TTSTYŞTRT,, x, (846-031 
1 The İlavfully vedded" yvife, and the: daughters also, both parents, 
brothers İrkevvise, and thetr sons, gentiles (or agnates), cognates, a pupil, and 
a fellov student , on farlure of the first imong these, the next ın order S 


herr to the estate of one vhho dep"rted for heaven leavıng no male issue : 
this rule extends to all classes “““Yuynavalky" ıı , 136-137 


uzun vər vərfvamd), aşın" qfeqifv, qşaa feşarfe, sına 


ərəfir, qəm? qırq”, aşın üyqauf", aşa? seyfi qara 
oayeyu"u aşır? fiemvifr qerq avrumfanıfu, qey? arama” 


vrərmifa ül feay:ı 


The vvealth of a sonless person goes to the vife , in her default, göes to 
theldaughterş ın her def tult, göes to the father, in his dafault, göes to the 
mother , ın her default, goes to the brother , in his absence, goöes to the 
brother"s son , in his default, goes to the bandhus (ze, Sapındas) , in their 
default, göes to the Sokulyas şin their: ibsence, göes to a pupil,, in his 
di fault, göes to? felloyv student, in his default, göes to the King, excepting 
the property of a Brlhm nq ““Vishnu 

xi srqaqal qax aran çq anq mı 


“Tazifu q garmı fuşalar xöç vas lu 


“q, eix0o 
2 Of a son dyıng ehildless, the mother shzll take the estate, and the 
mother also berg de id, the father" mother shall tüke the heritage “Manu 
x, 217 
şı nummğ vi fiqvi yar formev, faq (Lü 
vereav qfeuşıq s: qe qe gə ərqi 
xa əd şun SETÇ TaTəİ" fara: 4:37 
TL, €, (991 
3 Not brothers, nor fathers, but sons (msle issue) take the fathers 
property To the nenrest Suözyde the inheritance next belongs , after them, 
the Saöalyas, the preceptor of the Vcdas, or 3 pupil —Manu ix, 187 See 


Suğra P 8o 
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ül vurenfiysaq: qem xresaq ərş: qarı 
vevvyeva"q fir x? xrravaTaqaT, il 
fvə: foysr yr, faa laya: gən. 
feşviqayare fen vr freyrrazar. i 
vr, feqarq yar uç vir sanı 
vruluqqaıq faz qr srəarazar, i 
oraya ıl 


4, The sons of his ov father"s sister, the sons of hıs ov möther?s sister, 
and the sons of his ovrn m?ternal uncle, are knovn as his ovn SBandlus , the 
sons of his father"s father"s sister, the sons of his father"s mothers sister, and 
the sohs of his father"s maternəl unele, are knovn as his fathers 2asağır , the 
sons of hiş mother"s father"s sister, the sons of his mother" mother" sister 
and the sons of his mother"s müternal uncle are knovn, 33 his 2axd249 — 
Texts cıted in the Mitikshar3 vathout name of their anthor 


Seo 2—MIİTAXSHARA SUCOXSSİON 
Sub Seç i-PRINOTIPLES OF SU00E$810N 

The lavv of succession—laıd dövr in the above tvyo 
Slokas of Yaynavalkya, applies according: to the Mitakshari 
to the estate left by a male vho vas se2a7azed from his 
ço-heırs and zzo£ ye-x?tfedl vith any of them. (2) Although 
İt might be contended vvith göod reason, that according: to 
the MıtaksharA school, the three different modes of  devolu- 
tion therein propounded, of a deceased man”s property, 
according as he vvas formnt, or separated, or re-united appiy 
to the v/20/z of the estate left by him , yet as regards 
devolution by sutvivorship on the ground of the deceased 
having been şort and unidvided vvith his co-parceners, it is 
novv settled by yudictal decisions that survivorship applies 
only to such property as the dezeased göt as zzzzo2s27xcfedf 
heritage, z.e., to property ın vhich co-parcenery vas acqurred 
from birth, or vrhich is inherited from the father or other 
paternal male ancestor, or from the maternal grandfather, and 
to açcretions, if any, tö such” property , (7) büt it does 
not appiy to hıs separate property, nor even to other descrip- 
tions of yoint property, such as orntİy inherited as: oös7/e/edf 
heritage from female ancestors, or from maternal uncles or 


(2) See Mıtökshar, ə, r, 30 (2) Sec suğra ? 320 
H L-—?o 
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from separate paternal collateral relations, or iointİy acquired 
by common labour, or vyith: separate  funds of each , such 
Pont: property, the co-sharers are deemed to hold, as tenants- 
ın-common and not as yornt-tenants But it should be 
observed that the other tvvo courses of succession appiy to 
the zv/6/e estate left by the deceased. 

Survivorship and succession —İt should be noticed that 
in a case of succession, a person acqulres ovynership in 
another man”s property to vhich: he had no right before the 
latter s death , vyhereas, survivorship: appltes to pröperty, tö 
the vhole of vyhich the survivor had a right from: before, and 
the death of a yomt tenant sımpiy removes a co-sharer having 
a sımılar right to the uvhole, and thereby practically augments 
the pre-existing: right of the sürvivər in some cases, büt doss 
not create any nevv right in him. 

Ceath natural and civil — Acccrding to Hundu lav a 
person”s ovrnership: of: property becomes extingüished by 
death z/q/zı al or cövil, and succəsion to his estate opens to 
his heirs, Civil death consists of (1) deyyaq/a”ıon on account 
of hentous sın for vhich: the sinner becomes an oz/cavy/e, (2) 
adoption of a religious order, and (3) extinction of: temporal 
affection, (9/2) 

Succession under Special Marriage Act, —The Special 
Marriage Act 111: of r8?2 as amended by Act XXX of 923 
provıdes that marriages may be celebrated betveen persons 
each of yvhom professes any one or the other of the folloving 
religious persuasions, namely, Hindu, Büddhist, Sikh or Pain 
religion, Büt: succession to the property of such persons and 
their issuss shall not be göverned by Handu lav but shall 
be regulated by the provısions of the Tudtan Succession Act. 

The order of succession —is founded on the above 
tvo Slokas of Yaynavalkya, (2) and is moulded by the 
lornt family system, the normal: cöndition of the Hindu 
socrety. All male relatıons are heıtrs in therr order and the 
primary classıificatıon for that purpose 1s into goZrazas or 
gentiles or: agnates, or those connected through males only, 
or members of the same famıly, and into özz4//6 or: cog- 


(ə) DB r,3ı (4) See text No r 
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nates, or those connected through a female, or those belongıng 
to a different family, The former, hoveever distant, are pre- 
ferred to the latter hovvever near they may be, There is a 
single exceptton introduced by the fiction of interpretation, 
namely, the daughter”s son, uvho is satd to be implied by the 
particle “also” (1) used after the term “daughter” in the 
above text (No, r) of Yöfnavalkya, vhich is taken to mclude 
something not expressed. 

The xgofra?as are divided into tivo gröups, namely, 
sağındas and samdnodafas, of hom the former succeed in 
preference to the latter, 

The order of successton amongst the sağıxdas 1s vorked 
out on the analogy of the order so far as it is given in the 
above text, namely, that among tne parents, the brothers and 
their sons. 

Proximity of: relationship: is, üpön the: authority of the 
above text of Manu,(o) propounded as the principle on vhich 
the order is to be vvorked out , but it has not been comnletely 
vvorked out, so the Courts vill have to do it, folloving: the 
analogy of the order such as is given in the Mitakshara The 
Privy Council in the case of 2 zal/2a Song v, alin Singh 
(() has held “that under the Mıtakshara, evhilst the: right: of 
inheritance arıses from S222zza7z relatronship or community 
of blood, in yüdging of the nearness of blood-relationship: ör 
propinquity among the xo/za/a, the test to be applted to 
dıscover the preferenttal heir is the capacity to offer oblatıons,” 
This vtevv has agaın been approved by the same Board (2) 
and it is stated “ İt is g x sa mistake to suppose that the 
doctrine of: spiritual: benefit: does not enter into the scheme 
of inheritance propounded ın the Mitakshara” $ £ vAnd 
apart from this ıt seems to be vvell established that cakes 
offered to the paternal ancestors are of superior efficacy to 


(o) Text No 3 

(6) 37 A (oq, 622“ a21 A 208 22CL f qör:20CV/N r 20 MLİ421 
ı7 Bom L.R roz2 s3oİIC s29 13 AL ) rooy, on oppeil from 34 A 663 

(0) Vıidachela v Ranganathan, 44 M 753 481A 349 22 CVVN rg 4 
ML 1676 24 Bom. LR öqg €4 IC 402 1022 PC 33 
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those offered to maternal ancestors”, (7) But it is held 
that in Mıthıla the doctrine of sprritual benefit has no appli- 
cation (s) 

VVomen, as a general rule, are excluded from inheritance 
save and except such as have been expressiy named as heirs, 

But this rule of exclusion has been departed from by the 
Bombay Hıgh Court by recognizıng agnate female sa?ixdas 
as hetrs, and by the Madras High Court by recognizing the 
right of female relations to succeed as 247422. 1n Bombay 
the vridovis of goZr7aya sağindlas succeeding as heirs take in 
their interest as go/7a/a sağındas and so inherit 2e? cağila 
and not 2e” s/z?2es. (£) 

VVhole and half blood —The preference based upon 
connection by vhole bloofd, applies to all collateral relations 
of equal degree , (2) propinqurty bemng) the principle of the 
order of succession, a relation of the full blood by reason of 
his proxımıty excludes a relatıon of the same degree, vho 
is of the half-blood. 


AlI Sanskrit lavyers appear to entertain this to be the traditional true 
construction of the Mitakshar) according: tö vyhieh propinqurty is the oniy 
principle of: the order of: sücvession, it is ön this principle: alonc that the 
vyhole brother and his son ire preferred respectively to the half-brother and 
his son, and the reson appltes )vzzafis: müfantdıs to the other collateral 
relations (v) The Mayukhş does not follov the Mitakshari, and places the 
half-brothers together veith the göndfather in: the: order of süccession after the 
grandmother and the sister, and the half-brother"s son after some other relas 
tions 720) and folloving: in oğəzer dtetüum yn this case it has been hell by the 
Bombay High Court that the preference based on vihole blood does not appiy 
to any other relations, and that therefore a paternal uncle of the half blood 


(7) lotindra z N igendra, 58 1A 322 35 CVVN iss, ris8, rişg, on appeal 
from 55 C, 1153. 


(s) Rairanı ə Gomti, ? P 820 1028 P 466 
(2) Kallava ə Vithabaı, r93o B 396 


(e) qanda 2 Nagendra s81A 372 2: CVVN riş, appeal from 53 C ti$ğ 

angı Shahu ve Kesri 37 A 545 421A 177 22CL) şo08 29ML) 
929 19 CVVN rı? iz Bom LR osa AL) og gö IC: 26$ on 
appeal from 32 A ş4ı F B, Anıt Singh v Dürga ?2 A 303 371A ror: 
ız CL7 36 14C VN ?zo 61C 78? iə Bom LR $oq ?AL) 704" 
20 ML) 604, Nachiappı v Kangasvamı 28 ML) 1, 251C sz, on 
appeal to PC 42 M s23 461A 72 29CL/ 39 23CVVN 777? 
ALI 635 2: Bom LR 640 so İC: 498, Narain v Hamar, ar N.L R, 
169, 


(v) Suba v Sarafrız rg A zrş (FB) 17 AVİN s 
(və) See Samit ə Amr, 6 B 393 


UC, Vi, S, 2, ss, 1) DÖCTRİNE OF RETRTSFNTATİON 557 


inherits: şörmtİly vvith: one of the vəhole blood ta, i his vicur is inconsistent 
vrith the Mitaksharü, nor does it seem to be Supporter by the Mayukha vhich 
has introduced an innovation by giving. ündüuc: preference t? the: vhole blood 
by lovering the position of the: h ilf-brother and his son in iç order: of 
successton, contrary to vhat is gtven in the Mitlkehart and coontraty to the 
modern vtev in favour of abolitron of the distinction bet cen the: relations 
of vvhole and half blood , this vievv has been accepted in the Indian: Suc- 
cessıon Act (7) 

Makkathayan and Marumakkathayan lav, —The 
Maküatlayan (av micans merely a system of inheritance by 
sons as dıstingüished from Marumakkathayan lav a system 
of inheritance by daughters prevalent in some parts of the 
Madras Presidency, (e) 


Succession per sfirpes and per capıta—The male 
issue agaın takes Ze” s7z/2€s, and not Zer cabzia , supposea 
man drtes leavıng tuyvo grandsons by one predeceased son, 
five grandsons by another pre deceased son, and one great- 
grandson bermg the son of a pre-deceased grandson by a 
third pre-deceased son, then his estate is to be divided into 
three equal shares, one of vvhich is to be: allotted to the tivo 
grandsons by one son, another to the five gran 1-s0ns by 
another son, and the remamıng one to the single great- 
grandson descended from the tbid son 


İt should be borne in mind) that the: division  öer: s72/6es 
applıes only to the male iəsue in the male İlme , all other heirs 
take 2e” cağita , for instance, if the  succession göes to the 
danghter"s sons, ör the brother”, sons, then if one: daughter 
or brother leaves one son, another three sons, and a third 
five sons, the estate is to be divided into nine shares, one of 
vrhich is: tc be allotted to each of the daughter”s or brother”s 
sons, 


Doctrine of representatıon — See page 558 belov “1-3 
Seğarated sons kec”, 


(ər) Vithalrao o Ramrao, 24 B 3? 2 Bom LER. ra, Shankar s Kasinatb, 
sı B 94 əz B oz  Laldas z Gürüdasş, 24NLK 172 1922N z 


0) Act No X of i83ş, Sec 23, növ Sec: 2?, of Act Xü VZA of igə3 
ü 
(1) See Kundan v Andı, 1929 M og 
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Determinatıon of her amöng götrala sapindas.— 
According. to the MitAkshara, and the Viramitrodaya (z) 
exceptıng in the case of the oyvner”ə son, grandson and great- 
grandson, the son and grandson of the male ancestor is to 
be exhausted before the next line ın order comes in, But 
except ın Bombay, the Privy Council in a case göverned by 
the Benares School, and the Allahabad and the Madras High 
Courts, have held that the great-grandson İlke that of the 
ovner 1s also to be exhausted before next in order may come 
ın. (2) 

Only three degrees are to be reckoned and not seven 
degrees ın branch, and after the third degree in one branch, 
the three degrees in the next collateral branch is to be 
considered and so on (c) 

Nevv mode of succession -contrary to lavv cannot be 
preseribed by any person (4? Any attempt to alter the lav 
of succession for all times, even by agreement, is ünenforceable 
and tuvalıd (e) 

Fyom 1/46 Mütahshara the follozcıng ordev of successton 
notedl öy fiş ure, agdas he: herrs gə, deducef The: mödifi- 
caton of The oydier of suceeəstov öy caşe-lasv or öy /İzgislatıon 
zs alo imdicafed af p) oper places 

Sub-Sec h—ORDER AMONG SAPINDAS 

1-3 Separated son, (7) grandson and great-grand- 
son.—İf the məle issues vvere yomnt and undivided vvith the 
deceased, they vvould take even hıs self-acqurred property by 
survivorship and nöt by succession, (£? 

Right of representatıon —The right of: representation 
obtains amongst the divided male issues , hence, a grandson by 
a pre-deceased son, and a great-grandson vvhose father and 


(a) See Post 55 504-806 


(9) For full dıscassion of the subyeet see 25 564-566 

(c) Soobrumrah z Nataraya, s3 Mü ür 93o M s34 

(d) Tagore v Tagore, 8 VV R. 355, Harbaksh ə Dal, a? A 185 881C, 
255 1925 A 1şs 

(e) Pan Kuer v Ram, rgəo P 353 (2 Ramappa vo Sithammal, 2 M r82(FB) 


(g) See obuter in Nani v, Rimdel indra, 32.M ayy, 38: 2 1C şig, but see the 
oözder in Vairavin g, Srinivasacharıar, 44 M: 499 FB: 40 M.LT 48r, 
8s, 489 62 1C g44 
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grandfather are both pre-deceased, succeed together ivith a 
son,(2) 

İt should be remarked that tbe right of representation 
does not obtaın amongst any other helrs, so that the nearer 
vill take in preference to one more remote , for ınstance, a 
brother vvili exclude the son of a pre deceased brother (2) 
This doctrine does not appiy ın the case of vridoyvs (7) 

These heirs take öc? s7zz2ev, (2) 

4 Tüae lavvfully vvedded and loyal vvife —ln default of 
the male iıssue, the /?azə7 or the lavfully vveedded  vafe 
succeeds, provided she vras loyal to the husband. 

A lavfully iyedded  ivife is one married in any one of the 
approved forms of marrtage (2 A vife espoused m a 
dısapproved form is not recognised as hetr, The Sanskrit 
term aqrituif is generaliy rendered into “Chaste  vife”, 
and ıt is thought that the absence of  physical unchastity 
entitles the vfe to succeed. İt has been held that unchastity 
during eoverture and condoned by the husband is not a 
disqualıfication so as to debar the urfe from inheriting the 
husband”s property , (?) but a contrary viev has also been 
expressed (zz) Buta vvoman”s character may be above all 
suspicion, and she may be purity personified, büt if she döes 
not love her husband, refuses to live vyith him, and habitualiy 
acts contrary to his vishes, then she cannot inherit from him, 
for she is not söd292 The term sa4272 rendered by Cole- 
brooke into “Chaste” ıs thus defined by Manu, - 


ufq xr smfiee”q veflamı € üza) 


or vadiaua xmüifa sfş amfifq ranı 
“qü 


—— -—— ——— 


(3) Marudayı v Dorarsamı, 20 M 348 17 MT T 275 

(a) But eee foot note (v) and (vo) 6 64 fost 

(9) Nabat v Kartor, 1930 LL 207 

(2) See above “Successıon ez sZe?6 s and /e, cağıda” ? 557 

(Ə See sruğra p 122-126 

(m3) Gangadhar v Yellu, 36 B r38 i21C 74 13 Bom 1 R roş8, Radle s, 
Bhavvanı, qo A 178, Matunginec v Toyk ülce, r4 VV R.A.O 7:23, Moniram 
9 Keri, s C 776 71A riş affirming ig VV R. 3(7 

(ə) Ranı v Gopalı, 34 C VN 648 


take /e” 
ş///fes 


VVife vall 


succced 


provided she 


is chaste, 


She takes 
yvidovv”s 
estate 


Tvvo vidövys 
take as 
1otrntə 
tenants 


560 ORDFR AMONG SAPINDAS İC, VI,S. 2, ss, il 


v”hich is rendered by Sir VVilliam: Tones thus, — 

“VVhile she, vvho slights not her lord, but keeps her mind, 
speech, and body, devoted to him: attaımns his heavenly 
mansıon, and ıs called sda/Zoz or virtuous by good men” 
—Manu, v., 165 

The condition of loyalty or: chastity applles to the vife 
onİy, and not to the other female herrs, (o) But here A 
vridov gives up her hüsband”s estate on certain conditions, 
her subsequent unchastıty does not debar her from enforcing 
those condittons in the absence of express stipulatıon to that 
effect (2) 

A vvidov yho is: not entitled to inherit, is entitled to 
maıntenance provided she vyas and continues: chaste, (21) 

The avidov: inheriting: the hüsband”s estate, does not 
become absolutely entttled to it, but takes only vihat is called 
the vzalod”s estafe in the same, (q) On her death it göes to 


her husband”s next heir, not to her herrs, 

Thıs is according to şüdict il decision, but not secording” to the Mitüksharl, 
vihich mauntalns that property inherited by a voman becomes her s//?42a/2 
This is another: instance in vhich the 1üv his bcen strained: against 
Yyomen 

But according to the custom of” the Fan community of 
Mangole and Üplate , (7) and the Sivetambıiri Dasashrimalı 
sect of Vams of Balapur in Akola District vithin the: Central 
Provinces, (5) a vridov: becomes: entitled: absolutely to the 
properttes left by her husband, 

Tuvo or more vvidovys take in equal shares , on the: death 
of one, the surviving, vridovv takes her share, They are held 
to take as 7omt-tenants and their İormt-tenancy is pecullar, 
as it is deemed unseparable , accordingiy, there cannot be a 
partıtıon or division: of their title, though for the conventence 
of enioyment there may be an arrangement for sepatate 
possession of distinet: portions of the estate, This subiect 
15 discussed in detalın Ch: XİT, Sec 4, Sub-Sec, iv, z///7a, 
(ə) In this conneetion dec foot notes (/z) and (ə): above, speci"lly  Monira 

Kotilas, cc : . 

00 yatsa Vovnlev, çəş, Bdəb 25—— 


(r) Madıny və Tribhovan, iə 1C 89ə 13 Böm LİR rizi 
(5) 1rimbikdas s Miathabvı, 930 N, 225 
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- “he vidov: ofa Hindu inherits his estate in the charac- 
ter of being his surviving half, or eontinulng the vvidoved 
v/ife of her deceased husband ” in other vvorda, the Hindu 
iidovis estate lasts dz7a:fe viduitate her re-marriage, v hether 
legalısed by the Hindu VVidov”s  Re-marriage Act (2) 
ör by custom vill divest her of the deceased husband”s estate 
vyhether she marrfes according to Hındu rites or not, though 
Allahabad Hıgh Court holds a contrary vtevr, (12) Büt vhen 
she becomes converted into Müuhammadanısm and then 
marrles a Muhammadan, she thereby does not lose her right 
to succeed to hEr husband s estate ın vrev of the Act XXI of 
1850, nor does section z of the Act XV of 1856 affeet the 
situation inasmuch as that section applıes to Hindu vvidovvs 
only. (?) Mere unchastity in the absence of re-marriage vil 
not divest (co) For elaborate discussion: see Oh, Xİİ, Sec, 4, 
Sub.-Sec mi 20:27. 

There are, hovever, different grades of unchastity , and 
perhaps on this constderation, it has been held, that a uvidov 
İlving as a, mistress to her husband”s brother does not lose 
her right to her husband”s property, (2) İt is of the 
gravest character vyhen follovved by conception and) birth of 
child, İn that case she must be divested of: the husband”s 
estate : the passages of Hındu lav cn this subfect are not 
translated into English: and vere not: before the Coürt in 
the unchastıty case, some of them vill be cited in Chapter 
X, Sec, 2 Sub-sec. i, 

The viidov is also divested by the: adoption of a sön 
unto her husband, legaliy made by herself or by her co- 
vidov, (7) 

5. Daughters —İn default of the vidov,, the daughters 
are heirs, of them, one vho is uünprovided, takes in prefer- 
ence to one v/ho is provided (z) İt has been held by the 


(2) Act No XV of I8s6 , seep 7o 

(u) See Ch, XIL Sec 4, Sub-sec ni 

(v) Abdul v Nırma, 35 A 466 r AL) 678 zo1C, 335 
(x) Keri v Moniram, ig VV.R döz afid s C. 776 71A tirs 
() Nagesyyar v Puran, 11:1 Cə 379 (O) 


(7) See anı/e 22 278-277 (s) Duları v Mulchand, 32: A, 314, 
H L—çı 
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Allahabad Hıgh Court that in such cases, “it has to be İooked, 
at from the point of viev of comparatıva poverty of the 
plaintiff and defendant, and it is not essential that the poor 
sister should be bound to point to some definite aequisition of 
property by the rich sister, İt is sufficient to say that her 
surroundiıngs are such that she vvould be regarded as a rich 
voman " (a) In an earlier deciston of the same Court it 
has been held that the expression, “ unprovided for” in con- 
tradıction to the term “ enriched” must be construed in the 
sense of “ indıgent ” as opposed to “possessed of means. (2) 
The latest case referred to above lays dovrnta very general 
proposition and the applıcation of the princıple may prove 
great hardship in many cases, 

In Mithila an ünmarried daughter is preferred to a married 
one but there is no distinction bstvveen daughters yyho have 
or hikely to have issue and those vyho have no issue or are not 
İkely to have any issue, (c) 

But by custom a daughter may be excluded from inherı- 
tance. (4) 


take srdənis A daughter has been held to take only a vidov”s estate , 


(€) on her deatli ıt goes to her father”s heir, a surviving 

daughter vull take vhat is left by a deceased daughter, (7) 
In the Presideney of Bombay, hovvever, a daughter taking 

property from her father, inherits it as SZ7:4/2asa or absolute 


estate and not vidovys estate, (z) though the Mayukha does 
does not say so (7) 


(a) Mankı v Kundan, 47 A 403 23AL) 183 8? IC ir oz A 375 
(2) Dans v Dirbo, 4 A 243 


(c) Rairanı v Gomti, ? P 820 ro28P 466 

(a) Balgobind v Badrı, so1A 196 4sA 413 74 İC 449, Ra) Bachan v 
Bhanvvar, 1929 O 296, ın this conneetion ses, Ramat v Narain, 1930 O 247. 

(e) Obala Koudama v Kandasamy, 28 CVVN roşo PC., Mahadeo v, 
Sheo, 3 A. a8ı rr AL) 703 ərİC 454, Dülari v Mulchand, 32 A, 
314 , see Gudimetla v Bollozu, 23 ML) 223 İ61C 139 

(/f) Chotay Lall v Chunnoo, 22 VV R 496 4C 744 61A r$ 

(g) Manıbhat o Shankarlal, s4 B 323 1930 B 295, Tukaram v Bahn, 27 Bom. 
L R. 6?o 1925 B 424. Vıithappa vz Savitri, 34 B so 12 Bom, LR 
487 7 IC 445 


(2) lavahır v İran, 40 A 92 1924 A aso, Narain v Motisa, 1937 N, isr, 
see Pranyıvan v Deo, r BHC R go 
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Unchastity of a daughter is no gröund for exclusion from 
inheritance, (z) An unmarried incontinent daughter can 
succeed only ın default of maitden or marited daughters, (2) 

Aq ıllegitimate daughter cannot succeed to her fathers 
property as agaınst a legitrmate daughter, (2) 

6 Daughter"s sons —İn default of daughters, thetr sons 
take the inheritance of their maternal grandfather , they take 
2er cağıta ın equal shares., (7) 

Daughter”s daughter.— Daughters daughter s entitled 
to the share svhich had devolved upon her mother by custom 
ın the Punşab in the absence of daughter”s son (7/z) 

7. Mother.— After the daughters son, comes the mother, 
or the adoptive mother, ho takes in preference to the 
father.()) The Viramitrodaya says that a chaste and virtuous 
mother ıs preferred to the father , othervvise, the father 
takes before the mother, So it appears that unchastity does 
not exclude the mother from mheritance, nor re-marriage (o) 

The mother has held to take a vidov”s 
estate (2) 

Step-mother —ıs not entitled to succeed her step-son 
erther as Gozraya  Sağındla or relation She is: not in the 
İlne of succession at all , (z) but she is an heirr in Bömbay (7?) 

8 Father — After the mother comes the father, but they 
take ın the reverse order according: to the Bengal School, 

9. Brothers — Brothers of the vvhole blood take to the 
exclusion of the half brothers, İn default of the former, 
the latter take. But the natural brother of an adopted son 
cannot inherit the latter”s property. (s) 


— —... —....,,— xx 


(q) Advyyapa z Rudrava, 4 B 104 

()) Tara v Knishna, ai B), qoş r g Bom LN 774 

(2) Ram e Bham, 38A rı? (4 ALİ rr 32İC 1əz, 

(2) Chandı v Narsıng, 39 İC 26(P ), Taloo v Laloo, ro1C 448 (A) 

(ə) Vaishno v Sameshri, ro L 809PC 490 CL 38, 

(0) Anandı v Hari, a3 B qo4 1 Böm LOR 641 

(o) Kollyodu o Lakshmi, ş M. 149, Basappıi ev Rayava, 29 B or (FB) 6 
Bom LR 7zg, Har Kishore v Thakur, 26 CVVN gəs, Baldeo v 
Mathura, 33 A zoz SAL ) 8ır ıir1C 43 

(6) Bhikabat ve Manilal, s4 B: 780, see Parshottim vi) Keshavlal, sö B:r04 

(2) Tahaldaı v Gaya, 37 C 214 11 CL ) 588 iq CVVN 443 s 1C 
Sbeethaı v Nachiər, 3? M6.286 26 MLT o o21C 18 14ML1 
Ram Prasad v Babu, 860 1C 849 1925A 427 


(9?) See fosil 5 577 . 
(5) Tevanı 2 Subhadra, 32 C VV.N, rooş gə8 P.C 97 
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For preferentral claims of relations of vvhole and half-blood 


see page 566 above. 

10 Brother”s sons —İn default of both full and half- 
brothers, the succession  devolves on the brother s sons , of 
them, a full-brother”s son vvill: take m preference to a half- 
brother”s son , (£) and they take ğe? cağıla, (u) as there is no 
right of repiesentatıon, 

İn the country göverned by the Mayulla, hovvever, the 
sons of a brother vrho 1s dead share along evith surviving 
brothers the estate of another deceased brother, (z) and this 
rule does not go beyond brothers and brother”s children fze) 

Brother”s son”s sons.--Contrary to vvhat is clearly laid 
dovn mn the Mitök-harA as vell as ın the Viramitrodaya, and 
contrary to vhat has hitherto been all along vvell understood 
by Sanskrıtists as the tradittonal true construction of these 
treatıses, the Allahabad High Coürt has held that the brother s 
son”s son should be placed qust after the brother”s son, and 
therefore preferred to the paternal uncle”. son (vr) according: to 
the leadıng principle of the Mitdk-hara, that the inheritance 
15 to go to the nearest sazdı, 

İt should be observed. that both the principle and the vvorking out of the 
order of succession according: to that principle, rest on, and are dedüced from 
express texts of thv sages  Yaynavallya”s and Vishnu"”s textş on the subyect 
gtve the order of: succession  dovn to the brotherls son , (yy) Manufs text 
cited in the Mitaksharl 2, 1, 7, ahd ə, $, 2 places the father”s mother after the 
mother Havıng regord to these texts the author of the Mıtakashra vrhich 
13.4 rünning comment iry on Yaynavalkya”s İnstitutes, to the text of v”hich on 
this sübyect, reference is made lin Ch) z, Sec s, Paragraph 1,—places the 
grandmother immediately after the brother”s son İt is dilicült to ünderstand 
on vrhat ground the brother”s grandson can be said to be nearer than the 
paternal uncle”s son $ for according to the Hindu Mode of computatıon the 
brothers  grandson is: distant: by four degrees, and the first cousin by three 
degrees only But the real principle vihich underltes the commentator”s vleyvs 
on the order of süccession, ts the pnnciple of: nitural love and: affection 
motulded by the family organisation 


———— 


(4) See p ss06 “VVhole and half blood ” 
(ur) See p s87 “Succession Ze? sferZğet and /er cağıa , Sher Singh s, 
Basdeo, so A goq, 

(6) Kesatlal v- lagübhar, 49 B: 282 27 Böm LER, 229“ igiş B, 406) Harl- 
bhur ev, Mathura, 47 B qo 

(ev) Chandrıka v Muna, 23 K 273 29 1A z7o46 CVVN 425 4 Bon LER, 
376) see p $SÖ ante, Harıbhaı v- Mathura, sz4öra 

(x) Kalian v Ram, a4 A r28“ai A VVN 189 (2) Mitakshara, Z, 1, 2 $£ 6, 
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The şort famıly system ıs the key to the order of successton 
other branches of Hindu lav To an Englishman a descendant of the brother 
yvvith vvhom he vvəs associated during: infaney müst appear nearer than the 
paternal uncle"s son Butin a Hindu yomt family, it is: möre likely than 
not, that one 15 associated vvith: his paternal first cöusin from his birth and 
looks upon him as a hrother İt should be borne in mind that even nov” brothers 
often separate after they have got sons and it should also be borne in mind that 
a man”s affections are formed yvhen he is young , hence to a Hindu the pater- 
nal first cousın yyho vyas associated yüth him is a member of a ot family, 
must appeir to be hearer than the brother"5 grandson vho is born v/hen he 
is too old to form a nevr aflection, and also vvhen he may, öftener than not, be 
separate from the brother So vhat ıs expressiy Hud dovr in the Mütakshara 
ib perflectly consistent vvith the: sentiments of the Hindu gövemed by the 
Mitakshara ln Bengal the yomnt family may not continue so long: as iithe 
pl ices vrhere the Mitiksharı prevarls , büt stillin Bengal the brother”s  great- 
gr indson is pöstponed to m .uny orther relations İt is not clear vrhether the 
learned Tudges of the Allahabad High Court mc int: to hold (hat he must be 
placed yust after thc brother"s grandson, this vvould, hovvever, be the necessdry 
logical consequence of the )azzo decrdendi of that: decision İt is not: correct 
to suppose that all the descendants belov the grandson of the father vould 
be cut off by the “stricter cönstruction” of the Mitlksharö, inasmuch as they 
are entitled to take as sağısdas before the sanasorlakas avcording to that 
construction İt is sübmitted that vhat is: called “ye zcfer Construction” by 
their Lordships, is the only construction evhich the languqge öf the text 
admıts of 

This decision, hovyever, hüs the effect of ünsettling the vell understood 
order of succession in the Benares School The same order is found in the 
later commentaries of that sehool, namely, the Madana-Parlyata and the 
Vivada-1andava Sir VV Macnaughtcn explains the Benares School of the 
lav, of stüccession in the same order yvyhich the learned yüdges of the Allahabad 
High: Colirt are pleased to describe as the order folloving from a s/zzcfe, 
consiruefton of the Mitakshar), but vhich appears to be, as remarked above, 
the o,röy sonsirectton the passages admıt of 

The vtevv of lav as explamed by the above casc (s) of the 
Allahabad Hıgh Court has been follovved by a later decision of 
the same Hıgh Court (z) İn thrs casc a, decision of the Madras 
High Court (2) vhich: held a contrary  vtevv “vas: considered 
and not folloved, holding: that thc enumeratıon of heirs in the 
MitAkshar4 is not exhaustıvc, The later decision of the 
Allahabad High Court, hovrever, veent on appeal to the Privy 


Council, and their Lördships: after: considering the above 


(ə) Kalran ve Ram, 24 A r28 2: A VN :89 


(a) Buddha v, Laltu, 34 A, 663 . ı6 LC sag 1o A,LI), 303, on apbeal £o P,C, 
97 A, 604 421A 208 


(52 Chinnasamı vg Kunyu, 39 M. işa 2: ML) 8ş6:1t1 C, 885, 
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Madras decision have come” to the conclusion that :—“In the 
Mitikshar6 as expounded ın the Benares school, the vvord 
Zərdra or its synonyins employed by Viynanesvvara in connection 
vith: brothees and üncles müst be understood in a generic 
sensc, as ın the case of the deceased ovner, and that the 
descendants in cach  ascending. line up to the fixed limit, at 
any rate to the thıd degree should be exhausted before 
makıng the ascent to the line next mn order of süccession,” (€) 
İt -eems that their Lordships did not mtend to lay dövnn any 
general rule to be folloved by all the schools, but the 
Madras Hıgh Court vhile: refusing to adopt the extended 
meanıng of the term 2z7?a in the case of cognates, discnssed 
the decısion of the Pirvy Council in a vay vvhich may İcad 
one to conclude that ıt is held that the decision in 2zza2/2a 
Sə,zgü v, Zafin Singl, is binding on the Madras High: Coüurt 
also (4) But the Pıirvy Council in an appeal from the Patna 
Hıgh Court has applıcd the extended meaning of the term 
öutra an the case of cognates also, (e) 

But a recent Full Bench of the Bombay High Court on a 
consıderatıon of all the relevant cases on the port, has come 
to the conclusıon that the compact se es of) hetrs endə vyith 
brother”s son and does not ınclude thc brother s grandson. (2 

11. Paternal grandmother.—(y) does not mclude step- 
grandmotber, (2) 

Sister vvas not an heir, but in Bömbay vvas placed here , (2) 
but by Act İl of 1929 she is placed after the paternal 
grandfather, 

12. Paternal grandfather 

(4) Son”s daughter gets a vvidov/s estate, 


(c) Buddha Sıngh o Laltu Singh, 37 A 604 421A əc8 go İC şg ə2 € 
L7 48.20 CV/VN r z9 ML) 434 13 AL) qocz iz? Bom LR 
1022 

(4) Chinn: v Padmanabha, 3g MLT 47, 420, Soobramıah v Natara?a, 
53 M ör 93oM s34 

(e) Adrt Narayan v Mahabır, 481A 86 33CLLİ, g63 , 4o ML) 20 6 Pat 
L ) 140 on appeal from 1 Pat L 1324 3 1C (82 

(7) Appaşı v Mohanlal, $4 B 64 1970 DB. 273 

(g) Büt see Kalian v Nam, 24 A 128 zi AVFN 189 

(8) Lugangovda z Tulsayva, 17 Bom 1: R, ərş 281C 88, 


(z) $ze £ost £2 577 
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(2) Daughter"s daughter gets a vvidovvs estate, 

(e) Sıster gets a vvidovys estate. Among /022a, 
Raiputs of Khanpur Tahsıl and District Lahəre, a sister 
excludes collatrals of the seventh degrec. (7 ) 

(4) Sister”s son, but not the sister”s adopted son made 

after her death. 

These four heırs are placed here by ActlII of roz9 (Hindu 
Lavv of Inheritance Act ) (2) 

13 Paternal uncle 

Daughter-in-lavv —ıs an her ın Bömbay and Berar and 
placed here (7) 

4 Paternal uncle”s son 

His son—ın Benares and Madras (0) but not ın" 
Dombay. (?/z) 

15. Paternal great-grandmother, 

IG Paternal great-grandfather. 

17 Paternal grand-uncle, 

(8 His Son, 

His son”s son—in Benares and Madra- ()) but not in 
Bombay (?/2) 

19-30.—Sımılarly, and in the same order, the paternal 
grand-parents of the 4th, Sth and Gth degrees ın ascent 
Other Sapındas and therr tvvo (or three) (z)) male descen 
dants. 

31-67.—Thecn come the remaımıng Sapindas , (o) the 
order ın vvhich they takc is not stated, but is to bc gathered 
by analogy from thc foregomg order ıt appears to be as 
follovvs, — 

31-33 — The deceased”s male descendants, if any, of the 
4th. öth and öth degrees ın descent, beginning. vvith 
the great-great-grandson. These must be separated 
from the deceased , for if they vvere yomt and undivided 
vvith him, then they vvould take by survivorship ın 
preference to all other heirs. 


Ç/) Ladha v Sardar, rr L 298 


(2) İts applıcatıon after vvidovy”s death vihen it came) into force, Shib v 
Nand, rı3 L izt 36C VV N cxiv 

(2) Ganpat v Budhmal, 927 N. 86, Aıthaldas x, Veshubar, qas B arg 

(2) See 66 sS6S and s66 

(o) Mit z, s, s, Bhyah Ram ə Bhyah Ugur, r3MI A 373"14VV RPC r. 
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34-37 — The father”s 3rd, 4th, SGth and Gth descendants 
begining vith the fraternal nephev/ s son (2) 

38-41.—The paternal grandfathers 3rd 4th, öth and 
Əth descendants beginnıng vrıth the paternal uncles sons 
son, 

42-57.—Similariy and in the same order, should come the 
Srd, 4th, Sth and Gth descendants ın the male line of the 
paternal great-grandfather and of his father, grandfather 
and great-grandfather : the descendants of the nearest 
ancestor must come before those of a remoter ancestor , and 
of these descendants, the nearer ın degree vvill take in pre- 
ference to one more distant. 

Sub-Sec in-ORDER AMONG SAMANODAKAS 

58-203 —The Samanodakas come after the Sağzəzafzs . 
they are thirteen descendants of the deceased himself, his 
thirteen ascendants and thirteen descendants of cach of these 
thirtecn ascendants,”—all in the male line : (?) from these the 
sağındlas are to be deducted, then the remaınıng 147 relations 
come vvithin the term Saseaxodakas. "Yhey are the distant 
agnate relatıons. According to somə, the term includes re- 
moter distant relatıons of the same gozra, if the relatıonship 
can be traced and is remembered. (7) 

This enumeratıon, hovvever, is, to a great extent, theo- 
retical , for, no man can live to see and leave behind descen- 
dants to the thırteenth degree, of his nearer ancestors, far less 
of himself, nör even see the remoter ancesto:s and their nearer 
descendants 

The order of succession amongst these appears to be 
governed by tvvo principles, namely, 

(r) The descendants of a nearer ancestor succeed in pre- 


ference to those of a remoter ancestor, 

- —— — — — — ——————55Cc€55on€cı. 

(2) 2ş A. r28 contfra , see foot note (ə) above 

(9) Ram vz Kuttiya, qo M 6sq so ML ) si4.341 C , 29490. Meyva v 
Basant, ı9ı8 P C, 49 

(zr) Ba: Devkore v Amrıtaram, ro B 372, Ram v Kamla,32 A S0ş:7TA L 1 
8oz :6 LLC 698 and Hira s, Vhir, 431 C 460 (1918) P R 47 Balırao e 
Atmaram 1ı93o N 2ös, see Kalka vz Mathura, 35 İ.A 166. ı3 C VV N. 
r BC L.) 447.45A L / zor I8M LL 1 )424- io Bom L.R. 1o88 
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(2) Amongst the descendants of the same ancestor the 
nearer excludes the more remote, 
Sub-Sec iv-ORDER AMONG BANDHUS 
Bandhus or cognates comc after the gentiles, VVhile 
explaıing the order of successton the MitaksharA says,— 
“After the paternal grandmother, the sağz,razas of the same 
gotra such as the paternal grandfather become heirs,” and 
then it is observed,— 
furihaTel ufüagrat qexyraq vı mvamq 
v/hich means,“ For, the sağzırlzs belonging: to a. different 
gotra are included by the term 2e2z422: (in the above text of 


Yaüynavalkya, cıted mn: Mit, ə, r, 2)” 

The helrs dovn to the great-grandfather"s son are then set forth , and it 
is then lard dövrn that, —”İn this manner is to be understood the  succession 
of the sağışıdas of the same go/er, (ze, agnate relations to the seventh degree, 
according to the Hindu mode of computatıon, vhich is the same as that 
of the canonist)”” 

In Colebrooke"s translation of this part of the MitAksharğ, the term 
şağında is erroneousİy rendered into “one connected by funeral oblation ” 
The learned translator appears to have thought that this: term. bears the 
same meanıng ın the Mitfksharğ, as ın the Düyabhaga 

This error in the rendering given by Colebrooke, vas rectifled: by iMessrs 
VVest and Buhler, vvho gave in their very learned and valuable Digest: of 
Hindu Lavr (5) the translation of the passages from the 47c2dza /anda of the 
Mitiksharb, in iyhich: sağında  relationship: is: explamned for the purposes 
of marriage 

İt is lad dövrn:in the  47c44za-2anda of the Mitbksharğ. (vhich: explaıns 
the text of Yaynavalkya on marriage, T, s2), that vherever in that vvork the 
term sağısıda is used it müst be taken in the sense of a “relation or one 
connected through the same body" and not ın the sense of “one connected 
through funeral oblatıons ” 

And v-hile explaining: the text of Yaynavalkya ordaınıng that the inten- 
ded birde should be beyond the fifth and the seventh degrees respectively 
on the mother"s and the futher”s side tho MitbksharA says thut: sağında 
relatronship is by this text İmmited in the said münner, and explains and 
illustrates the mode of computing: the five and seven degrees "This text 
and the exposıition relates to mamiage only for it is not satd that this 
difference in the number of  degrees on the tvvo sides, is applıcable to other 
purposes as vvell 

Messrs VVest and Buhler have translated a portion only of the passage of 
the Mıitbksharğ, in vhich this subyect is: dealt vith, the: concluding sentence 


(s) grd Edition, pages 120-122 
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of their translation is misleading, vihich rüns: as: follovrs,—”and: thus müst 
the counting (of the sağızda relationship) be made in every case” 

For, this haş given rise to the error of şupposing that: this: cürtailment 
of sağında velationship: applies to inheritance also Hence the translation 
of the entire passage of the Mitaükshari has been given in pp 81-87 sz/ğra, 
from vrhich it is: clear that the exposition of: sağz/zda relationship: therein 
given, is intended only for the purposes of marriage, 

It yvould appear that according to Hindu lav all relations are heirs, 
they are dıvided by Yaynavalkya and the Mithkshara into tvvo classes, namely, 
the o/?a/,as and the özəzdl2us, or agnates and cognates, or those belonging 
to the same famıly, and those belonging to a diflerent famıly , the latter 
aş a body are postponed to the former , excepting the daugirter s son, 

The fact that the Mıtüksharğ cites the text of Vrihan-Manu (2) for explaın- 
ing the: sağexda and. the: saəzayodala relationships for the purpose of inheri- 
tance, shovs that vhat is said in the A”chüra-kanda for the purpose of 
marriage is inapplıcable to inheritance 

Hence, the 2/:z/).a-gofra sağındüas, vrho are according to 
the Mitakshark included by the term 2a2z4//2z, may bs taken 
to mean any relatıon, hovvever distant, belonging to a different 
family vrhose relationship can be traced , for, the term sazaq, 
vvherever used in the Mıtakshark, must be taken ın the sense 
of one connected through the body. 


Büt if its meaning is to be curtarled by taking the: vvord 
sağında ın a, limited sense, then it should be taken to extend 
to seven deg:6es on both the maternal and the paternal sıdes , 
for, in the text of Vrihan-Manu as vvell as ın the text of 
Manu, (22) no dıstınction is: dravyn betvveen the tuvo  classes 
of relations, But the Privy Council has held that for the 
purposes of inheritance, like those of marriage, the: sağzzalz 
relatıonship ceases vrith the seventh degree on the father”s side 
and the fifth degree on the mother s sıde. (z) 

But the Lahore Hıgh Court seems to have held that 
Sağında relationship ceases beyond the fifth degree ın both 
the father"s and the mother sıde. (ze) 


The only ground for cırcumseribing the heritable right: of cognate relations 
by curtailıng the degrees of sağı,ığa relationship: of cognate  helrs, is a 
curıous novel interpretation of the grammatıcal comments by the tvo 
(6 Text No ə,? 64 
(ə) Text No r, 2 öq 


(ev) Ramchandra v Vınayak, 42 C 484 41 1A 290 zoCL 35:18 CVVN 
1154 10 NLR. ri? 27 ML/ 333 i6Bon LR 863. əni 281: 


2 I i”. hən, Adıt v Maabır, 481A 86 33CL/ 263 40 M.L İ 2zo 6 
at 140 on appeal from Iı Pat L 24, set B . 
(ə) Ram v İdu, r3L 249 1 323, se Ram v Bus, qz. A. io 
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commentators of the Mitükshar on the vords of a text of Manu cited and Ground of 


explarned by the author himself of the Mitaksharğ, vhich interpretation is 
contrary to the author"s ovn interpretatıon of that text, vyhich is oited 
v”here the mother”s successton is dealt vith The original pa sage of the 
Mitakshart and its English version are as follovys — 


fir v fea yarely sif qürce, man qiy qüd) fv 
vesTavııfamıra— 
vrerc, qfüvamq vı, qan qe ve vaq 
İs (eq) qvamq srqüa vr qav yy” iviq qfüzq v4 nevrafv 
frrıferer, sif əvrəiyarıTaq sifü qra qaayü qu?,, nazrafita 
fərarfaaıT, xf era vq avara varaq —xfe staifcd srqüa 
YevTamrıfayraTar veriyi rarı 


vihich means,— 

Moreover, by reəson of the greatness of  //422///4/16y in: consuquencc of 
the father berg a Common pirent to other sons ilso, büt the mother 
being not a common parent (to sons other than therr common: issue ),—ahd by 
reason of the ordınance of Manu, namely,—”To the ncarest 5a2:nda, the 
inheritance next belongs” —the succession in the first instance, of the möthet 
alone is reasonable 

Nor is 2”oğmnoutiy the regulatıng  principle (of the order: of: süccession) 
among sağöııdas (technically so-called) only , but on the cöntriry, itis knövn 
from (the language of) this very ordinance (of Manu) that vyhen süccession 
to the estate opens vvithout distinction, to the sa,rdırodalas and the like also 
(as groups of relations), 27o2/96z:4/2y alone is the: principle: segülatıng: order 
Hence, as betveen the parents, the succeəsion of the mother alone is möre 
reasonable 

İt should be observed that the author takes the vord sağenda in its primary 
sense, namely, ? e/42:o3t (vu) 

The vrording of the above text of Manu is very pectiliar, the follovig: is 
its hteral rendering,— 

“He vyho is unremote from sağzızda, his property becomes his” 

Thıs pecultar language induced the tiyvo commentators of the Mitakshart 
to offer the grammatıcal comments on this text for the purpose of explirning 
its meaning () They never dreamt that they should be understood for the 
first time at the last quarter of the igth century to lay dovn a novel propo- 
sıtıon of lavv The discovery of the same vvas made by ii Tagore Professor 
of lav, vyho puts forvard the absurd doctrine that in order that A may be 4 
cognate her of B, they should be saZeıda of: each other, as if there may 
be any considerable case in vihich A may be Bis sağsırda, büt Bs not As 
sağında, İt is absolutely tmpossible, as: the yvvord: sağında 19 a €o-rc- 
latıve term, so there cannot but be müttality in: every case yvithout a 
sıngle exception 
200 kkv000v..00..0..—...—— 
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və CASE-LAV ON BANDIIU5 İc. Vi, s, 2, ss. iv 


İt is to be regretted that such a verm: should appear to be approved by 
the Hiyh Court and by the Privy Council, by reason of its berng embodied 
1a their yüdgments 35 oö//er diclüm (s) 


Case-lav, on Bandhus.—VVhile dealıng vvith the order 
of succession among: öa)z424s, the Mitakshart, (a) on the 
authorıty of a text vvhereof the author/s name is not mention- 
ed, divides the 2aə/42i:5 mto three classes, namely , (I) one”s 
ovn özyalus, (2) the father s 2asd24s, and (3) the mother”s 
öandhus, and enumerates nınc relations as such, thüs “— 

Father s sısters son, 
Öhcis ov öaz4/)as are his ovn Lİ Mother” sisters son, 
Mother”: brother s son, 
Father”s sıster s son, 
Father”) 3a,,a/2ə: are his father Mother 5 sıster5 son. 
Mother”: brother: son, 

Father 5 sıster”5 son, 

Mother". 2a4/2:s, are his mother”, 2 Mother s sister s son, 
I Mother brother s son, 

İn Çır?dharı Lal Roy v, Bengal Govermmezt, (2) their 
Lordships of the yudicial Committee held that the above enu- 
mcration 19: not exhaustive, and thercfore the matetnal uncle 
and the father5 maternal uncle are 2a//4/ZzzF and, as such, en- 
titled to succeed İn coming to this: conclusion: their: Lord- 
shipə: reli”d. upon the Viramıtrodaya,—vhere it is laid dovn 
that the term 2a/4/Z/z comprises also the maternal uncle and 
the like, and the reason assigned is that it vould be improper 
to hold that their sons are heirs, if they themselves, though 
neater, vyere not so (c) 

Tuvo other relatıcns not falling vvithin the enumeration 
have been held by tuvo Full: Benches of the Bengal High 
Court, to be 2a2477z:: and hetrs, namely, the sıster”s son (4) 


(2) Suğ.a $ 106 
(a) 2,6,1 
(52) 12MTA 448 ToVV RPC şr, sec also Vedachela v Ronganathan, 4 M 


753 481A 239 26CVVN ro 2PLT ?7o? 4 ML) 676 24 Bom, 
L-R 649 64 İC 402 92 PC 33 ) 


(O Viramitrodaya, 2 2co 
(4) Omrıt Koomaree vg Luckhee, o V.RFB 76 2BLREB 28 see Bishan- 


Hə aiseri, 1918, Pat: 323 48 İC 746, also Kkargai v Debi, gIIC 
3 İ 
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and the sıster”s daughte”s son,(e) The decision in: the 
former case, (vas founded on the doctrine of spiritual bencfit , 
but it vas held mn the latter case that mn the: Mitikshari 
Sehool inheritance vvas not based upon that doctrine İn the 
İatter case an opinion has been expressed that the: sister s 
daughter"s son”s son ıs not a 2az4/2 nor an heir,, it is difficult 
to understand the prınciple upon vvhich that opinion is based, 
This eontroversy s set at rest by the Piivy Council ((£ ) 

It has also been held (g) that the father”5 matcınal grand- Hontable 
father”s great-grandson is a 2axaZ4 and heir, So, also 
daughter”s son”s son (2) fhe is nearer than a siste” girand- 
son, (2)), daughter5 daughter son, (2) sisters son). son, (2) 
sıster”s daughter”s son, (7) father”ə sister İs a preferential: heir 
than father s sısters son in Berar , (96) büt she is notan 
heir in the Punyab, (2) Father s siste: son, İpreferenttal to 
maternal uncle) (o) father”. half-sıster”ə son, Ppreferred to 
mother”s sıster”s son) (2) fathers siste”. son”s: son, /g) father”ə 
sisters  son”s daughters son, (? ) matetnal uncle”s son İprefe- 
rential heir to maternal aunts son), (4 mother"5 maternal 
uncle"s grandson, (2) paternal uncles daughter”s son, (z) 
grandfather”s sıster”s grandson, (7) grcat-grandfather s son”s 
daughter”s son, (ze) and fathers mothcr”s sister”s son (4) have 
been held a: heritable 2a2:4/2z45 


(e) Umatd Bahadur v Udor 6 C tig 

(İD See suğftu, 16 100-114 

(e) Ananda vo Novrnit, $ C 315 

(2) Krıshnayya v Piehamma, ti M 287 

(ə) Kolhapur, Maharaya of v Sundaram, 48 M r 1025 M 497 
(2 Namphal v Pan, 32 A 6ao 7 A VVN 776 71C 292 

(£) Balüsamil v Narayana, zo M 342 7 ML) 2o7 

(7) Umashankar v Nagesvvarı, 3 Pat L) 66, (FB) 48IC öz 
(m) Ganpatı v Salu, 89 İC: 348 

(ə) Amar v Ved, ıg28 L gs6 

(o) yaram v Balkrıshna, 49 B 739 27 Bom LR. 10o3 1925 B q4SI 


( 
(6) lotindra v Nagendra, 58 1A 3?o ss CVVN isa on appeal from ss C 
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(?) Harıhar v Ram, az A ı?z 821C to32 1925 A 17 
, (r) Kesar z Secretary, 49 M 6sz 
(r) Ramı v Gangı, 48 M 72 Bz 1C 6og gös M. 107 
(2) Ratnasubba ə Ponnappa, s M 69 
(64) Tirath v Kahan, r L ss8” 6o 1 ror 
(ov) Sethurama v Ponnammal, ız M is 
(ev) Ram v Bua, 47A o 
(x) Ram v Niadar ra İC ss (A) 
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Princıiple of order among Bandhus.--The next point 
for consideration iə the order Of süccession amongst the 
öandhıs mn the Mitakshara and the Viramitrodaya it is 
said, that of the three classes of 2azz4/7:s, the first class 
succeed ın preference to the other tvvo, and the second 
before the thırd, ()) The first class comprises: relations 
connected through both the parents , the second, through 
the father alonc , and the thırd, those connected through 
the mother only , and that the rclatıons of the first class are 
equal m degree but ncarer than those fallıng under the second 
and the third classes vvho: are all equal in degree, but differ 
ın sides, 

The folloving three: rules (s) therefore may be deduced 
from the abovc considerations, göverning. cases of competition 
betvveen 247:4//7 s. 

(1) The ncarer in degree on vvhichever side is to be 
p eferred to one more remote 

(2) Of those equal ın degree, one related on the father s 
sıde is to be preferred to one related on the mother” 
side, (a) 

(3) VVhen the side is the same, the circumstance of one 
berng: related through a male and another through a female 
makes no diıfference 

No hght, hovever, is throvrn by the above enumeratıon 
on a case of  competition betiveen a: descendant, and a 
collateral or an ascendant equal in degree, computed in the 
mode adopted by cıviltans , for instance, a son”s daughter”s 
soh and a sıster”s son. 

The order of succession among the 2a?z4/7/z: has not been 
exhaustively laid dövrn except vrhat has been stated above. 


(9) Adıtv Mahabir, 481A 86 33 CLİ 263 qo ML ) əozo on appeal from 
35 IC 687 r) pat Lİ 324, Ram Chandra z Vinayak, 42 C 384 qı 1A 
200 zoCL) sz3 18CVVN rtsq ə? MT 33) 16 Bom İR 8353:z 
ALT rə8r əs 1C 290 

(s) This approved by PC Vedachela v Ranganathan, aq M 753:26C VN 
159, 167 481A 349 41::ML ) 676 24 Bom LR 649 2 PLT z7oz 64 
IC 4oz 1922 PC aş, see also Chengiah v Subbaraya, 1930 M ssş 

(a) This approved by PC Yatındra v Nagendra, 581A 372 35 C.VVN 
1153, 1187 on appeal from ss C 153 
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The texts only lay dovm the order amongst the different 
classes of öaəza/2::s, but no order has been stated about the 
-claimants of the same class z?//er se, The three conclusions 
are dravn from vhat has been laıd dövr m the Mitdk-har4 
and the Vıramıtrodaya , but by this onc should not think that 
it is mecant that there should not be any precedence amongət 
the clarmants of any class zəle” se as the Allahabad Hıgh 
Court has erroncousiy belteved to be, (2) But neither should 
it be held that the order amongst the clamants of the same 
class should be the order as stated ın thc texts as has becn 
held by the Madras Hıgh Cou:t, (c) 

İn a competition betiveen the tuvo ezı,ra: ğandlus, namely 
mother"s sıster”5 son and mother”s brother”s son, the Madras 
High Court, holding: that the order of precedence should he 
the order ın vvhich they are stated ın the texts, gave prece- 
dence to the mothers sıster"s son over the mother "s brothers 
son, (4) The Allahabad Hıgh Court, (£) on the other hand, 
has held that the mother s brothers son should get the 
inheritance ın preference to the mother”s sıstci”s: son, follovv- 
ing the prıncıple lar dovn by the Madras High Cou:t, (7) 
to the effect that all other cırcumstances bemg: equal, the 
claimant betvveen vvhom and the stem there intervenes once 
female lınk, is to be preferred to that clamant xvha is 
separated from the stem by tvvo such İmks, 

The Madras High Court mn Zöaəxz Aedifi v. Gangı (g) has 
nov/ agreed vvith the above decision of the Allahabad High Co- 
urt (2) and held that the decısıon of the Madras İligh Cöurt 
in Ağğandaf v. Baguğafı referred to abovc has becn overruled 
by the Prıvy Council, (2) 


(8) Ram Charan zv Rahım, 38 A 416, 424 

(c) Appandat v Bagubalı, 33 M 439 20MT 1 27s s İC 28o 

(d) Appandat v Bagubalı, 33 M 439 2oML 25 s IC 28o 

(€) Ram Charan vg Rahim, 38 A 416, 424 

(f) Tnumalachartar v Andal, ao M 406 i? MLT 285 

(g) 48M ?zz. r: LVV 476 82 IC 609 gös M 807 

(3) See foot net (e) above 

(s) Vedachela v Subramanıa, 44 M 753 481A 349 26C VVN rs, 1ö7 
AL ML )özö 2P LT. zo? 24 Bom, LR 649 64 IC 4o2 gəz PC 33, 
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Mr yustıce Mallick of the Patna High Court, perhaps 
realızıng these dıfficulties has observed in his İearned üdgment 
ın the Full Bench case of O7zas anlar v. Nagyestarı 7) that 
in cases other than those expressly menttoned in the text, (2) 
“the principle of nümerical propinqurty: alone vill: determine 
the heritable right, süpplimented in case of doubt by the rule 
of rclıgious bencefit and such other rule-. derived from the 
succession of agnates as may be approprate,” 

The Privy Council: has adopted the principie of oblatlon 
theory or thc thcory of spırıtual bencfit for the purpose of 
findıng out the propınqurty of rival clamants , (?) but also held 
that the primary test in all qucstions of inhciitance, partı- 
culariy in the Benares School, is propinqurty in blood, (//) 
"The same Board, m a case from Bombay, has held that as 
betvveen the 2az4/2::s of the samc degree as both related on 
the father”s sıde, the malc ıs to be preferred to fcmales, (ə) mn 
the above casc ıt rs held that thc preference given to the mother 
over the father does not extend to the mother s 2az4/2s, (o) 

As regaids the: preferential: rights: of different classes of 
öandlıs, the Piivy Council has held that “in: families gövet- 
ned by the lavv of the Mıtakshata the right of succession 
amongst the thrce classes of 2z3r4/2//5 mentioned in the text 
is govcrned by the propmquity of the class, and accordingly 
that a 2:77: ğandl/ın docs not suceced until thc class of a/ııq 
ğandühus as exhansted, and a ?/za2/z 2andl)nı does not succeed 
until the: classes of: aö?zza ğandkus and ötri öaundlüus are 
exhausted.” 

Sub-Bec, v-—ORDER AMONG OTHER HEIİRS 

Preceptor, Pupıl —VVhen a man has no relatıon, then 
his Preceptor, (2) Pupil and Fellov-stadent are in thetr order, 
entitled to take his estatc, 


(9) 3 Pat L 7 Göş, (84 4810 özş 
(2) No 42 551 
(2) Vedaclela z Subramanrı, ro/ra 


(9n) latındra v Nagendr,, 8 A 372 35 CVVN ris 
(əe) Senyellappa v Gırimalleppa, 29 € V/ N zz: PC: çəş PC org 48 Bom 
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(o) latındra v Nagendra, s8 A 3/72 35 C VVN lisş, 116 
( 2) Sambasıvam z Secretary, 44 M 704 41 ML og 631C 659 
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Fellov/ caste-people —n default of all these, the estate 
of a Brahmana goes to learned BrAhmanas, and not to the 
king. Bat it has been held by the Privy Çəuncil in th." case of 
the Co//ector of Masuliğatam, (g) that the personal lav of the 
Fimdus relatıng to inheritance, by vrhich they are  permitted 
to be governed, cannot applİy vvhen there s a total failure of 
heirs, hence this provısıon of Hındu lav cannot have any 
force and prevent the Crovn as the z///z:za herres to take by 
eschecat the property left by a Brahmana leaving no heır 
properİy so called, namely, a relatıon. 

King —But the estate of a man of any other caste e cheats 


to the kıng. 
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Female heirs ın Bombay and Madras — The above order 
of succession is according to the Benares and the Mithil4 
Schools, ın vyhich female relations, as a, gencral  rulc, are 
excluded from succession, save and except the vvidov, the 
daughter, the mother, the father”s mother, and the paternal 
grandfathe:”s mother. 

İn Bombay all the female saz?ız-a/ar of the same go/”z are 
reçognised as heirs, and they are shuffled in among the male 
sağındlas, namcly, the full sister vvho is: placed: after the 
paternal grandmother but before the paternal grandfather, 
(7 and is accordingly preferred to a brother”s vvidovv (s) and to 
father"s brother"s son, (2) ( but not to a brother s son (zö1, the 
half-sıster, (z,) the stepmother, (ze) the vvidovvs: of: zo/zaza 
sağındlas Viho occupy the place of them  hu-band:, and the 
daughters of desçendants and of collaterals (r) İt has been 
held that “the general rule in favour of vidovvs Of go/raya 
sağindas of nearer collateral lines excluding. male go?? ayas of 


remoter lines has been lar dovn as a general rule havıng 
oeen laıd dovr as a general Tulc hava 


(4) 8MTA ş290 2VVRPC ör 

(z) Lallubhar v- Mankuvarbaı, 2 B- 488, affirmed s B ro 7 LA or2, See 
Lakshmı v Dada, 4 B zto, Biri v Khandu, 4 B 24 

(5) Rudrapa v İrava, 28 B 82 və Bom L.R 676 

(£) Venayeek v Luxumee, 9 MTA sıG, Se ri NLR 24 

(s4) Bhagvran v VVarubar, 12 B 300 o Bom LR 389 

(v) Kesserbaı v Valab, 4 B r88 

(zo) Rakhmabaı v, Tukharam, rt B- 4? , see Russoobaı v Zoolekhabar, ig B 
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(x) 4B 2og and zıg, Nahalchand v Hemchanğ, g Bi 3r 
H L.—73. 
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appileatfon to all eollateral lines.” So a brother"s vyidov İs a 
nearer heir than his paternal uncle"s son. ( ?) The sİster is ex- 
pressiy enumerated as an heir in a Smriti text , (z) hence her 
claim is superior to that of other females born in the famıly 
but transferred to other families by marriage, vrho ceases to be 
sagotra sağindlıs, such as the father”s sister, and are therefore 
postponed to sagofra sağinalas , acecordingiy the father”s 
paternal uncle”s son is entitled to succeed in preference 
to the father"s sister. (a) The half-sister has also been 
held to succeed, and comes mn after vvhole sister (2) but 
she comes before the paternal uncle, (ce) The daughters 
daughter also mherits as a 2/2) gofra sağında after all the 
sagotra sağindas are exhausted, (4) 

But an illegitimate daughter cannot succeed in preference 
to a brother"s son (e) 

İn Madras certam female relations have been recognised 
as 2andhıs and heirs. 

Tite rule that female relations cannot mherit save such as 
have been expressİy named as herrs, and vrhich is: folloved 
in Northern İndra, has been departed from ın Bombay on the 
ground that the female saözəra/zs are expressiy recognrsed as 
hers by the folloving text of Manu as translated by Sir 
VVilham 7ones, namely — 

“To the nearest Sapinda, ?)a/e oz /emaie, the inheritance 
next belongs.” 

The italıcızed vvords vvhich are not ın the original, but 
vrere interpolated by the İcarned translator form Kulluka”s 
commentary on Manu, vvere supposed to be important vvords 
of the text itself, And the rule has been departed from also 


(9) Basangavda v Basangavda, ag B. 87, r0z, ır . 16 Bom LİR 699 27 
IC 167 

(6) Zafra p s8t text No 4 , Nanak zə Kishen, ş3 1C. Sis 162PR gi9 

(a) Ganesh v. VVaghu, 27 B 6t0 s Bom L R.s8r 

(2) Yana v Rakhma, 43 B 4ör 2: Bom LR 2o8-ş21C 8, Resserbal v, 
Valab 4 B r88, r98 Ş Lakshmi v Dada 4 B zro, 24, Vinayak və Luxmi- 
bai, r Bom H, € rı8, appeal to PC 9 MLA sı6 

(2 Tukam s Natha, 36 B zo iş Bom, L.R. 833 iz İC 39 

(4) Ghunaşı v. Tulsı, 193 N g8 

(e) Bhikya v FB: bu, 3z B söz. ro Böm LER 76 


C, VI, s. 3) FEMALE HEIRS 579 


in Madras on the ground that as the Preceptor and the lıke 
succeed, “uf there be no relatıons of the deceased” “vərəq 
xvrrTa( /) therefore by implicatıon female relations must suceced 
before the Preceptor and the like, Accordingİy son”8 
daughter, f£) daughter"s daughter, (7) sister, and father s sıster 
(z) have been held heirs and öarrd/7zs. 

The Allahabad High Court—also adopted and folloved 
the above viev of the Madras Hıgh Court, and held that ın 
the absence of preferenttal male herrs, a daughterə daughter 
is heir to her maternal grandfather, (7) 

But ıt has subsequcntiy been held by the said Cöürt that 
vvomen, not evpressiy enumerated as heirs, cannot inherit 
accordingly, a son”s or a daughter”s daughter is held to be no 
hetr to the grandfather. (6) Thıs vievv has also been upheld 
in the Panşab (7) 

(7 Mit ə,z?,r (2) Nallanna s Ponnal, r4 M r49 S ML) İ aş 
(2) Komappa v Arumugath iz M 382 4 ML) 30, See Kıishen v  Shib, 25 


C (97 77P R ıgr4 
(a) Narasımma v Mangammal, 13 M To 


82) M v Ganeshi, 22. A 338 20 AVVN 1o see Act İl of: rgo9, ave 


25 S03,5 
əə tə v Gauri, 28 A 8? 3 AL 64, lagannath v Champa, 28A 
3 AL) 87 see Act İl of İgə9, a?:/€ pP 503, 567 
(2) “yalan v levan, 3z İC 916 47” VVR 1gi6 öst sec ante 26 562, 567 
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C(HAPTER VİL 
RE-UNI0N UNDER BOTH SCHOOLS 
See, 1—0RIĞINAL TEXT 
ti (a) vü, qfevcea, frerl, urearcar, i 
“aqar, dünərr,, avı, fir, qayvıfle. il 
vuTq vür? qələr gumq gmüvc il 
canla vrqxeq gafaqaqq fafqı 
“TYTaRR—x, (8-0 
(2) atenvyfqaTimıfkari fraərarifirən” i 
aüəreməl afaşəs elana sifefiyə i 
TTYT4ST—v, 37 
(0) dəfe “çü dvor qüeci 
qüTq “MTAYÜK “UY "ITTƏT Yen q) 
xn desley eşi, əriş” ve ela 
defa esmer qq 8) sir, yarar il 
“TTSTAŞERT,—v, 186-180 1 
1 (a) 1he lavfuliy vedded vifc, and the daughters also, both parents, 
brothers İileyvrise, their sons, gentiles (or agnates), cogn ites, a pupil, fellov- 
students , on f ulüre of the first amöng) these, the next in order is herr to the 


state left by one vho has dep irted for heaven vithout leaving male issue , 
this rüle extends to, ül castcs — Yaynavalky”, ii, 136-7 

(b) Ihe hero to the estate of a bəahmacları or hfe long student, an ya/z 
or ascetic or: religious mendic ant, and a vdrafıastha or hermit are respec- 
tively, the preceptor, a virtuous pupil, and a religiotis brother residing in the 
same holy place —Yaynavalkyn, ıq, 138 

(O Büt of a re uünited (corherr) , 4 re-united (co hcir) “hall keep the share 
yyhen he is deceased, or deliver it if he is born (in the shape of a son), büt 
of a uterine brother, uterine brother: shall keep the share, or deliyer it (to his 
son) if (he is) born (ın the shape of a son), but a re-united half brother may 
take the property, not a half brother (hot re-ufited) , also a (brother) unıted 
(through uterus, ze, a full brother) thotgh not re-united may take, not the 
united, (? € , re- united) half brothet alone —Yaynavalkya, Iİ, 139 140 

These to slokas are diftetentİy construcd by different commentatots 
see Viramıtrodaya, Chapter İV, 


vi favşil vi yy, fut qran ssis üfürə: 
feasüvimat Xtemr v südə yi qysfu: ii 


2 He vho having beeh sebatated dvells togethef again through affectiof, 
vvith the father, a brother, or. a paternal uhcle is called re ünited vith him — 


Vrihaspatı, 


C, Vif, $, $, ss.11 VİHAT 18 RE-ÜNİON si 


vı vaqiqen vrqzey qrymfk gə aşa fer vüxrar 
əz va töli vşi 


3 The vealth of a person vho departs for heiven leaving no male: issuc, 
goes to the brothers, ın their: default, let the parent, take, or the: senior 
vrife —Sankha 


gi vr yen firəft an q adıyır saq süfa) 
veqasey qefiyaq vremolrfeeynan qin qvcufq il 


4 But if therc be 1 sıster of his (/€,, of the: re-united person), she: is 
entitled to get 4 shurn of it, this is the İiv, regarding the estate of a person 
destitude of issre, also destitude of the vife and the father “Vrihaspatı 


Ki vetçəvəfiyəmld q srarafireyerarır 
vəf” qfreereyami fardovq xanm il avcifq 1 


s İf the decessed İc ive no issue, nör vyife, nör: brother, nör fither, nor 
mother, then all (he sazı. hall divide his property agreeabİy to shares (/£, 
ın the order of proximitv) — Vrihaspatı 


56 2-REUNION UNDER MİTAXZXSHARA 
Bub Sec r—-GENERAL DISCUSSİON 
VVhat is re-unıon —İf tuvo or more parcener- after partı- 


tion agrcc to annul the partıtıon and to İlve together forntly 
as before, and make a yünctton of their: property vith: the 
stipulation based on affectıon, that vvhat is minc:i$ thinc and 
vhat is thinc is minc, then they are called re-united and their 
status, re-unıon, Mere İlving together (2) ın one residence 
vyithout yunction of eətate is not re-union (2) İntention to re- 
unite (c) or that there vvas re-union, (47) müst be proved like 
any other fact (€) shoving: that the partıcs intended to alter 
their status vvith all its incidentə (7) The fact that some 
of the members livcd together ın a house or carried on. a, iormnt 
business or paıd revcnues to the Government yomtİy do not 


prove such re-union (z) But it is held, a minor son cöntin- 


(a) Raı Güyündar v Ru Harihar, rə C VN 687 

(9) Rusi v Sunder, 3? C 7o3 6 İC 441 , Göpal z Kenarati, ? VV R. 15 

(62 lattı x Banyvarı, go TA gz, Balabax v Rukhmabar, qo C 73: 3o14A, 
120 7 CYVVN 642, 37 C zoş, Kunvar g Moti, 17 CVYVN 4s3PC 

(d) lag Prasad v Sıngarı, 29 C VVN git 49 ML) 162 27 Bom LR 760 
23 AL) 97 85LC əz 1g2s PC g3, Palanı Annaml ə Muthumalaalıa, 
M 254 48 ML) 83 2o CVVN 846, Nil vo lar, 6o1C ögö (L), 
Sadananda v Batkuntha, 63 1C 833 4P) 

(a) Babu v Gokuldas, 1928 M ro64 

(7) Ralagopala v Veeraperumal, rgə? M. 792 

(g2 ag, Prasad v Singari, see above , Kundan v Raya, 1929 A, 513, Raghunatlı 
, Tamunabaı, ıg20 N, 3öz, öz see Vasudeva v, Sakaram, 1938 M, 412, 
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mg to live yomt vith: his father even after attaınıng mayority 
and conductıng his business, can press that there vas 
re-unıon (2) İt is also held that it may be inferred from the 
conduct of the partıc- and surrounding circumstances, (2) 


Re-unıon hovr effected —A re-unıon can be effected by 
oral agreement But if there s.a registered deed by vihich 
partıtion vvas effected and thercafter there vvas a re-union by a 
vrritten döcüment, then it müst be registered (7) An oral 
agı eement of re-unton folloved by a division by a decree of a 
Court or by a registered deed, döcs not seem to be madmıs- 
sible in evidence A re-union, betivcen parties entitled to do 
so, cannot be said to be a transfer of immovable property, 
so as to be effected by a registered deed, 


VVho can re-unite —İt should be observed that the advan- 
tage derived ffom bemng) re-united is a, personal: privilege 
vhich: cannot be clarmed by the son. of the re-united co- 
parcencı “ although living, yomtly , for, re-union pre-supposeə 
yomtness and partıtion , hence, a re-united co-parcener 15 one 
vrho had been originally pornt, then separated, and: aftervvards 
became re-united through affection vvith another co-sharcr, by 
annullıng the previous partıtion and mixmg up their shares, 
and agrecıng to live together as members of a, yomnt: family. 
Hence the very person vho vvas yont at first, then separated 
and then agreed to annul the separation and to become  İomnt 
over again, is to be understood by the term “re-united”, This 
is hat is lad dov by the: above text of Vrıihaspatı, (2) 
Suppose, for instance, three brothers forming members of a 
yont family, separate from cach other, then tvo of them 
become te-united, subsequentİy each of them has a son born 

to him, then all the brothers die cne after another, each 
İcavıng a son behind him, the tiyo sons of the tvvo re-united 
brotherə continue to İtve yomt, then one of them dies: leavıng 


(8) Onkureshvar v Düshyant, taş O 6, 


(4) Gouri g Keshab, gög A 148, Menda g Mirtunlai, 3 Lüc, 220, 
(7) Mahalakshmamma ə Buryaharayaha, sizöra, 
(İÇ Text No ə, 
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the tuvo first cousins vith one of vyhom he lived bintly, vhile 
the other svas separate: here the tvvo first cousıns İiying 
together cannot he called “re-united” hence both the surviving 
cousins are entitled to succeed to his estate accordıng to the 
ordinary lav of succession, the one İiving) yontİly. vith the 
deceased cannot claim preference, as he vvas not re-unrted (7) 

The vievv expressed abovc appears to be approved by the 
Tudicial Committee in the case of 3a/a2az v Ez6mabast, (03) in 
vhich ıt has been held (ə) that a re-unıon in estate properly 
so called can only take place betvveen persons vvho vverc 
partıcs to the original partıtıon, Their Lordships refer to the 
text of Vrihaspati cited in the Mitakehara Ch  z, Sec, 9, as 
supporting that: proposition, 

According to Mütaftsdara.—The Mitakshark appcars: to 
İlmit re-union to the relations: mentioned in that text of 
Vrihaspatı, vvhile the text of Yaymavalkya appears to be 
predicate it of all relations that may be patıcs to partion 
The latter vievv is maimntamned in the Viramitrodaya, Vrihas- 
patrs text being taken as illustrative, The order of süccession 
applıcable to the estate of a re-unıted person, as given belovy, is 
not found in ıts entirety mn the Mitakshara, but is: lad 
dovn ın the Viramıitrodaya vhich is held by the ludicial 
Committee to be declaratory of the lav of the Benarcs 
School, (ə) The Calcutta High Court (2) has held that 
“accordıng to the Mıtaksharğ re-union is restricted to thrce 
classes of cases, namely, (1) betvveen father and son, (2) 
betvveen brothers and (3) betvveen paternal uncle and nepheiv”, 
The Patna (4) and the Lahore (7) Hıgh Courts hold the 
same vievr, It has further been added by the learned 
üdges of the Calcutta High Court that “vve are avvare of no 
authority for the proposition that the Viramitrodaya supersedes 


(Ə But see corira, Abhaı v Mangal, t9 C 634 

(ə) ao1 A 130 

(n) see 5 $31-832 ante 

(o) Gıridharı Lall s, Bengal Gövernment, rz MA 448 
(2) Basanta v Vogendra, 33 C 371, 375 

(,) Pan Kner v Ram, 1929 P 353 

(r) Hira v Manglan, 1928 L ig2, 
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the Mitakshari, except in places here the former is accepted 
as the bindıng authority”. Their Lordships referred to the 
observatfon of the ludicial Committee in the case of 
Blagvvandeen Dooğy v Mayna Biüğee ($) So it has been 
held ın that case that there cannot be a re-union betvveen tuvo 
first cousins 

VVhy re-unton There is also a good reason for considering the privilege 

personal to be personal and not herıtable, for instance, tvvo of three 
brothers may like each other and dislike the: third, so they 
come to a partıtıon and then the tuvo become re-united Nov 
it is qurte possible that cach of the tivo brothers avho: dislike 
the thırd, may love his children m the same manner as the 
children of his reunıted brother “Therefore the attachment 
bemg personal the preference also should be of the same 
character, 

Onus Onus —The presumption is that the members of a Hindu 
family are İornt unless the contrary is proved (2) Bit vhen 
a Pont family is: proved to have separated, the burden of 
proof is on him vho alleges re-union, (7/) 

Effect Effect of re-union —İt is vvorthy of remark that vvhen a 
member of a yomnt famıly, re-unites vvıth another member after 
partıtion, ıt shovvs that he does not repose much confidence 
in hıs vvife, nor does he feel love and affection tovards his 

vafe, daughter 

her son post- daughter and her son, if he has any , for, the effect of re-union 

poned, is to postpone the vrfe, the daughter and the daughter”s son 
to a fev of the agnatic relatıons. The legal incident of re- 

brother pre- “ünion again, that a brother succeeds in preference even to the 

pərən şə parents shovvs that nearness of relatıonship is not the criterion 
of preference , but at the same time it shovs: that vhile the 
preference assıgned to a brother cannot but be agrecable to 
the parents, it appcars to be based on natural love and affec- 
tion, as ıt excludes other remoter re-united relations such as 
the uncle or the nephevv, 


(5) 11MTA 488, so 
(6) Sec ante 656 548546 


(uv) Mahalakshmamma v Suryanarayana, er M  1028M 
v, Ray, 1929 A şı3 see anie 5 548” SN 979 09 ır13, Kundah 
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“Suvivorship among re-united —A great dcal of mis- Suryivorship 
conception appears to prevail on the subiect of re-union : it is 
difficult for once vrho has no access to the original treo tiscs, to 
qlearlyy understand the lav of rc-unton  vyhich: seems to be 
arbitrary in character, 

İt is thought by some that survivorship: applics: to the 
-estate of re-united co-parceners, (4/)) Büt this is evidently a 
mistake, for, there cannot be any doubt that a re-united half- 
brouuci, and a full-brother not ic-united but remaıning 
separate, succeed 7ormntly to the cstate of a re-united co 
parcener , nor can there be any doubt that a separated full- 
brother of a person vrho became re-united vvith: the: paients 
ç ər the paternal uncle, is entitled to suceced to that: person”s 
estate ın preference to the parcnts or the paternal uncle vvho 
became re-united vyith: him, Hence, it is clear that by re- 
union there is mercly a mıxture of the shares of those for- qoes not 
ming it, but the unıty of their titles is not effected thereby,and 3PPİY, 
so- they become tenants-ın-common havıng community of inte- 
rest, but not İomnt-tenants havıng the benefit of survivorship, 

İt is: held, hovvever, that the rc-united members Of a but held to 
MitüksharA famıly are nöt tenants-ın-common but are co- “P Pİy, 
parceners vyith rıght of survivorship 2267 se, and the son 
of a re-united member vvll himself be a member re-united vith 
the others. (7) 

Sub-Sec 1—0RDER OY SUCCESSIİON 

According: to the Mitüksharğ Sehool, the circumstance of 
fuvo or more co-parcencis Leimng) re-united, after: separatlon 
from others by paıtıtıon, mödific- the order of succession to 
some çxtent, 

The varıation in the order of: succession of) a, re-united 
person on prıncıiples such: as: survivorship, ör: proximity of 
yelatıonship, on vyhich is founded the devolution of the state 
əf one vvho s yomt or separate respectively, 

Undile ordinary mödlg —Yhe order of) siccession applı- 
cable to thc estate of a re-united person s entirely based on 


(u) Sham v Court, z0 VV R, rg? , lasoda əv Sheo, 7 C 43 

(v) Krıstrya v Uenkatramayya, rg ML.) 723, Samudralı v Samudrala, 33.M, 
165 19 MI ) ?ıg 
H L 74 
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- the above texts and a fev others repcating the same thing, 
vihich are construed by the Benares School to lay dövr an 
order different from the ordmary one From the Mitaksharğ 
and the Viramıitrodaya, is deduced the folloving, naticing, 
hovvever the case-lavv on the subyect — 

Order of 1-3. Son, grandson and great-grandson—inherit as 
succession, m the ordinary case of succession, vhether they are separated 

"or re-united, A son vho is re-united cannot claim preference 
to another vvho iemains separate But it has been held mn 
somc places that accordıng to the Mitakshara, a re-united son 
has a prefercnttal right: of: inheritance to one vvho remaımns 
separate, (ve) The Madras High Court in a casc ın vhich the 
pomnt did: not arise vvent beyond the scope of the appeal 
and held that “the rule bemg as above stated ın the case 
of re-unıted son there can be hesitation in appiyıng: the 

“same rüle in the case of sons vyho have never separated,” (4) 
İt is needles to point out that the learned yudges have entire- 
İy lost sıght of the great difference betveen ündivided member 
and re-united member , in the former case there vyas no 
severance of status vvhereas in the latter there vvas sevcrance, 
but by express agreement they ie-united ln the former 
case, according to their Lordshipə, the: pinciple of: sürvivor- 
ship: applıes, vhereas in the latter, altered order of süccession 
is expressly provıded for ın the texts, Their Lordships have 
held that survivoiship applies to those vyho have not separated 
at the time shen one member severs, and at the same time 
they have held that these members are to”be deemed re-united, 
Both these prınciples cannot be applıcable inasmüch as there 
are express provisions for süccession m the case of re-union., 

, Because the above text of Yamavalkya, (7) contaınıng 
the rule giving: preference to a re-united co-parcener, forms 
an exception to the rule contamed in the text (2) relatıng to 
the order of sucçesston , and as the rule applıes to the estate 
of a person destitute of male: issue , therefore the rule itself 


(s) Fakırappa v Yellapba, 22 B ror, toq , Yenka v Dharma, zr 1C 
NLR ıso (ən Nana v Ramchandra, 32 M az, 482-383, 59719 
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does not appiy to the male issue , hence, the exceptton also, 
to the rule, cannot appiy to the male issue vyho are therefore 
entitled to inherit 2er s7z?2cs vyhether re-united or not For, 
separation or re-unron of father and son depends on the 
disagreement or agreement of the female members, and not 
on the father"s affectfon or on ts absence, 

4. Re-united vvhole brother. 

6. A He-united half-brother, and a separated full 
brother iormtly succeed , in default of the one, the other takes 
the vrhole (az) 


6. Re-united mother 

7. Re-united father 

8 Any other re-united co parcener 

9, A half-brother not re-united ivith the deceased, 

10 The mother not re-unıted vith the deccased, 

İ1 Tühe father not re-unıted vvith the deccased, 

12. The vvidovv, 

13. Daughter 

14. Daughter”s son. 
15. Sister. 

Subyeet to this: mödification, the: succcssion: göcə to the 
sağındas, the samdnodağas, the Zandlüus and the rest, asın 
the ordınary order of successton, explarmed in Chapter Vİ, 

Se 38—RE-UNION UNDER DAYABMZAĞGA 

The above text of Yamavalkya is explarmed in the 
Dayabhaga to mean that vvhen there is a competition betvveen 
clatmants of equal degree, then if any of them is: re-united 
and the rest are not so, the re-unıted parcener vill take the 
heritage to the exclusuon of those vvho are not so, According 
to the Dayabhaga, the above texts do not lay dovn a different 
order of succession  applıcable to the estate of a re-united 
co-parcener. (2) 

The above text of Vrıhaspatı is explaıned mn the Düya- 
bhaga (c) to curtail the operatıon of the rule of preference on 
account of re-union, by limiting it to the thice sets of relations 


(a) Mathura v Bindra, 1930 O: 436 (relying on this order, separated vhole 
brother is preferred to re-united father ) 
(5) D B xi, v, ro-tt and 28-3g (Ə Ch xı, $$ 3-4 
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menttoned thercin, namely, father and son, brothers, and unefe: 
and nephev 

So that according: to the Dayabhaga, if the claimants for 
inheritancec be cıther tuvo or: more: sons, (42 or brothers, or 
paternal uncles, or fraternal nephevs, and any once of each of 
these sets of heırs be re-united, then he is to be preferred to 
anotheı of that set, vvho is not re-united Büt if the  deceas- 
eğ vvas re-united vith: any other: relations than the four 
menttoned in Vriha-patr”: text, then the legal incident of 
preference for re-unıon docs not apply to them , such rela- 
tions vyhether rc-united or not, are entitled to  succeed 
together. 

The case lav/ —appcars to modify the lav of re-union as 
lad dovn in the Dayabhaga, by holding: that the privilege 
extcnds to the sons of the brothers vvho  bəocame actualİy re- 
unıted (e) İn the last case Vustice Ghosh examıned all the 
passages of the Dayabhaga bearıng on the  subyect of re- 
union , and tlic İcained yudge vhile holding that there cannot 
be a re.unıon betvvcen tüvə: agnatıc first cousins so as to be 
attended vith the legal incident of: preference, thought him- 
self constiamed” to: follov: the: psevious: decisions and hold 
that the son of a rc-unıtcd brother 19 entitled to perference to 
the son of a separated b:other, although the former vvas not 
re-unıted n the legal -en-c 

But ıt should be remarked that if the separated brother 
had becn alivc, he svould undoubtediy have, succeeded in 
preference to the re-united biother”s son , for, ie-union gives 
preference, only vvrhen the clamants are of the samc degree. 

The prevtous decisions, hovvevci, appcar to be overruled 
by the recent casc of 2a/e62v v: Rukmeabai, (f yalready 
noticed (x? in vvhich the: Tudiciaf Committee has enunciated 
the rıght viev of the lav of re-union 

Pustice Mitra, hovvevet, has: in a sübsequent case göt iound 
this deciston, and practıcally follorved the curient of decisions 


(dİn this connection see Marudayı ev: Doraisamı, 20 M. 348, 252 

(e) 1 Hyde, 2r4, Tara Chand vg Pudum, s VV R 249: Kasabram v Nandkishor 
3 BLR ACI 7, Abharv Mangal, 9 C 344 

(0 go LA ə (£) Aute £2 831-332, 582, 
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of the Calcutta High Court, noticed above, by holding that a 
nephevv vvhose father vvas re-unıted and vvho vvas, in conse- 
quence, İtving, after his father”s dcath, yormntly vvith hi- father 
re-unıted brother, vas entitled to inherit his: estate in 
preference to a separated nephevv vvho vvas the son of his 
separated brother. (z7) 

The prıncıple enunctated is, that a blind adhctence to 
the doctrine of: spiritual: bencfit is: not: rcasonable, nor 
supported by the Dayabhaga iteclf , and that doctrine should 
not, therefore, be deemed to be the only gutde for the deci- 
sion of disputed questions even in the  Bengal school but 
propınqutty, yomntness, and natural 1ovc and: affection, and 
the like principles consistent vvith: natural: yustice should be 
considered and folloved in deciding: prtority m) the order 
Of succession , thc Mitakshara also affords a gülde and should 
be folloved, vvhere the Dayablıaga is silent, 


(gi) Akhoy v Har, 35 C ?ər T2C VN sir 
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The Mitakshara—ı- unrversally  respected and: accepted 
as of the highest and paramount authority, by all the schools 
except that of Bengal iyherc it: is reccived also as of high 


authorrty yrelding only: to: the Dayabhaga ın those pornts 
here they diffe: The Mitğkshara lav should therefore be 
follovved ın Bengal vhere the Dayabhaga 1 silent, 

Pornts of difference betvveen Mitakshara and Daya- 
bhaga — The cardınal pormnts of: difference betvveen the tivo 
schools are as follovye — 

r Heritage according to the Dayabhaga bears its 
proper scnnse and mcan- property ın yhich a. person”s: right 
arıses by rcason onİy of his relationship to the former ovner, 
on the exvtinehon of: his: raght by natural death, or civil 
death such as degradatıon from caste for the commisston of 
a hernous sin, or renunciation, and. retirement from vvorldy 
affarmrs by the adoption of a religious ordei, (2) 

ə, Right by birth i. not: admıtted hence, heritage 19 
ın all cases 02977 2:c fedl, and never irzroösiructedi, (6) 

İt “hould, hovever, be specially: noticed that there is no 
difference at: all: betiveen the: tivo: schools as to: herrəhip 
vyhich 8 founded” on: relationship: only vyhoever therefore 
is heir under the Mitakshara school must be heir also under 
the Dayabhaga school , the order of süccession onİy bemg 
different to.a light extent: A blind adherence to the doctrine 
of spiritual bencfit, mntroduced for the first time, by the founder 
of the Bengal sehool as one of the reasons, and a very strong 
one, put forvard by him in support of the change in the 
ənode and o)dler of  devolutton of) inheritance among the 
relations recognised as heirə by both the schools, has misled 
the yudges of the Calcutta High Coürt in expressing an 
opinton as an oöze? dc (um, namely, that the sister s daughters 


——.Çç—, ——  — 
(2) Ch ı, paras, $, 31“34 See axıle 6 8/7 
(6) See ante $ 336 
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son is not an heir ın thc Bengal school upon the ground of 
his incapacİty to confer spiritual benefit (7) The İcarned 
yudges failed to understand that the doctrine may be: rightly 
held to be a key to the order of sıccession, but xöt fo 
iz/erifance , for, if that vic so, no zarızanodala cauld 
succeed as heir ın the Bengal school, 

3, Tavo or more persons yomntly inheriting: property 
become fenants-ın-common, and not ?omt-tenants in any 
case, (2) 

4. The Dayabhaga doctrine of: the co-heir”s tenure of 
Point herıtage is, that cach  co-parcener”- right extends to a 
fractional portıon only of) the inherited property, in other 
vvords, to that fractıonal share vvhieh should be allotted to 
him if there vvere an immediate partitıon made, Henec it 
dıffers from that of the MitAksharğ, accordıng. to vvhich the 
rıght of each co-heir extends to the vvhole of the property. (/) 

$, The legal incidents dedüced from this döctrince are, 
that a co-sharer can alıcnate hıs share vithout the con-ent of 
the rest,(əə) and that survivorship cannot appiy to the undivi- 
ded share of a co-heır. 

6, Partetion  accordingİy” mcans, manifesting. or making 
knovrn that unknovn and unascertained fractional share, in 
vyhich alone the heritable right of co-sharers arosc vvhen the 
succession fell m, and. vhich: vvas ündetermined daring the 
İornt state, (92) İt is concisely  stated to be “splitting” up, of 
)oint possession and assıgnıng specific portions of the propetty 
to the several co-parceners,” (o) 

It should, hovvever, be observed that coə//9)22/))227 of interest 
is the common featurc of ?omnt famılıcs ın both the schools., 
But ın Bengal the titles of: co-henis bemg: distinct the: meic 
definement of shares by numerical division vvould not amount 
to partitıon as under the Mıtaksharğ, according: to vyhich 
co-parceners have once common title, they are, thercforc, 
deemed 7oz///-Zezan1ş an, the once school, and. /e/raz/İ9-z/- 


(7) Krıshna e Govt, rz CVVN 453 (2) te £ 88 
(2) D B Ch.r, para 7 
(va) D B, ın 27 (s) D B,ı, 8-9 


(o) Ganga Sagar, Zn töe mafter of, 3 C VV N 190, 1192 
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cösət0n in the other Hence ascertaınment of shares hat 
are vvell defined from the commencement of title, vvould net 
amount to partıtıon under the Dayabhaga, the real testi balng 
the cessatıon of the community of interest, intention (60 
separate must othervvisc be proved (2) 

7 As regards ancestral property, a son does not.acqulre 
an equal rıght during the fathers life, so as to compel the 
father to make a partıtıon of it against his: vill, (q) Pariikon 
of ancestral property can takc place darıng the father s kfe 
only by his desire, and after the mother is past  child-bearıng. 
(7) On partıtıon of ancestral  property the father is-enditled 
to tvvo shares, and not to a sharc cqual to that of a sən ,as 
under the Mitakhsharğ , but he cannot claim more, than a 
double share, (s) 

But the father cannot alıenate ancestral immovyşahle 
property, (2) excepting a small part, (x) nör a corrody, (z) 
He ıs competent to alıenate the ancestral aimmoveable 
property only for the support of the famıly and not otler- 


, vise, (ce) 


Nor can the father make an unequal dıstribution of the 
ancestral property among hıs sons, (4) 

The father”s estate ın the ancestial immovcable  property 
therefore, is sımılar to the svidov”s estate in the husband”s 
property 

Although a son cannot demand partıtion of the: ancestral 
property as against the father, he is certainly entitled. to 
maintenance out of the same. (7) 

$, The father makıng a partıtıon of the ancestral property 
during his life is entitled to a mötety of a. son.s self-agquired 
property, and tvvo shares of any property acqurmed by a son 
vrith slight aid from the family funds, but principally: through 
his personal evertion, that son getting: tyo shares and 4he rest 
one share each, (7) 


(2) Bata v Gopal, s C L 1 4 

(30 B,u,7 (s) D B, un, 20, 35-77 
(ə) D B,ıu,24 (v) D B,ı, 25 

(x) D B, n, 70, (9) D B,ı, 23 


(2) D B,ı,8 
(ƏD B, i,.23: 
(əv) D B,aı, 26 
(s) DB, ir ös-?z, 
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g. The father may make an unequal distiibution of: his 
self-acqurred property among his sons, and retaın as much 
as he chooses of such property, büt not of) anccstial 
property. (4) 

Dayabhaga lav, changed, hovv 2—VVhile dealıng: vith 

the texts (2) upon the authority of ayhich the Mitakshara 
maıntaıns the co-equal right of father and son in ancestral 
property, yimütavahana says that the ıntention of those texts 
is not to declare father and son ?omt ovrncers so as to make 
their shares equal on partıtıon, or to entitle a son to acqurre 
equal rıght to ancestral property during: the father”s vill,, büt 
the ıntentron is that a grandson becomes entitled to a 
predeceased son” right, and that the father is not entitled to 
make an unequal distribuütion of such: property among: his 
sons, nor to alıcnate ancestral immovcable property except 
for thc support of the family , and although he maintaiıns 
that the father s entitled to tivo shares out of the ancestial 
property, if a partıtıon be made by him, yet he admıt that 
he is not entitled to take more than a doubİe sharc out of 
the ancestral property. 
. Yrom vhat he says it s cleai that the father is not 
absolute ovyner of the ancestral immoveable property : he 
15 not entitled to take more than a double sharc on partıtion, 
and ın other respects his right: thercin  resembles the: iight 
of the Hindu vidovr in the hüsband”s cstatc İt is also cİcar 
that the sons and their vvives and. childien  arc: entitled to 
maıntenance from the ancestral property “vhich is declared 
the hereditaiy source of the maintenance of male descendants 
and their family, and thercfore malicenable except for their 
maintenanee, (c) 

Bmütavahana then controvert:: the: Mitakshara  doctrne 
of mcapacıty of a co-parcener to altenate his ündivided share 
vvithout the consent of the other membcis of the yömt ) fainıly, 
and maintaıns that he ıs competent to deal vith his share 


according to his pleasure vvithout reference to his co-parceners, 
2975417777“ 


(a) D B),74 76. 72) Şee ante £ 314. 
(Ə D B,ı, 22-22 
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if he: is othervvise authorized so to dö, (4?) The text requiring 
the consent of co-sharers is according: to him, intended to 
prohibit transfers to a person of bad character the introduction 
of iyhom as a cö-sharer vvould put the other members of the 
famıly to difficulty , it is: not intended to invalıdate an 
alıcnatıon. (€) 

He then maıntaıns that the father may transfer his self- 
acqurred property in any vay he pleases, vvithout the con- 
eu rencec of his sons, notvvithstandıng a text of lavv to the 
contrary, vvhich: müst: be construed to impose a moral düty, 
and not a legal restriction so as to mvalıdate an: alıenation 
actually made by the father , for, the nature of the father s 
absolute oxvynership: m) his: self-acqumred: property,—or the 
capacıty to decal vvith such property according” to his pleasure, 
Vvhich is the legal incident of: ovvnership,—cannot: be: altered 
by evcn a hundied texts like the one prohibiting alienation 
Vvithout the son”s consent, ( / ) 

Herem the author of the Dayabhaga is said to lay dovn 
the doctrıne of Facizəs valet (g) 

By an improper extension of: this: döctrine of: Facizəs 
valet our couitə of: yustice have come to the conclusion that 
the father is the absolute ovnet of the ancestral property, so 
that there is no distinction: betyvecn a father”ə self-acquired 
and ancestral property as regards his right: of disposing of 
the same cither by an act z)z/c” vsvos or by a VVill, and that 
a son has ho right extept that of maitenance, (7) 

The process of rcasoning by vihich: this: conclusion is 
arrıvcd at, appcars to be, that as the sons have no right to 
enforce partıtıon of anccstral property, therefore (hey have 
no right to the property vvhich is accordingiy vested absolutely 
in the father , the father thercforc ıs the ovvner of the property, 
and as such has the capacıty to deal vith the property 
üccordiıng: to his pleasure , and this capacıty cannot be altered 
by the text restricting his povver of altenatıon, 

(a) D B, ır 2? 
(e) D B, un, 28, 
(£3DB ın, 2g-0 


(2) Set sufra,p 19 
(4) Yagorev 1 agote, 18 VV R 3s0, 
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But this argument is fallacıous , for it might as veell be 
argued that a reversioner has no right to the property 
İnherited from her husband by a Hindu vidov du ing: her 
life, the estate is absolutely vested in her, no part of it beg 
vested in any body else , thereforc she has the capacıty to 
deal vvith it according: to her: pleasurc , and. this capacıty 
çannot be altered by the texts restraınıng her from alıcnatıng 
the same. 

The tvvo cases are exactly parallel , there is no difference 
betvveen them ın principle, and the error has been induced 
by not bearıng ın mind the: broad. distinction: betivecn: self- 
acqulired property and inherıted property , in tic latter case 
the nature of the right taken by an heir iə defined and limited 
by the passsages of the lav of inheritance conferring such 
rıght. As regards the ovvnership: of: self-acqurred property, 
İts nature and character can by no means be affected by the 
existence or non-exiıstence of a son, But as regards inherited 
property, the restrıctions and İlmitations on, the: fathers 
pover of dısposal are of the same character as those imposed 
on the vidovv, 


Be 2-FATNIR AND SON 
The teXxts) on ancestral property —cıted in the second chapter of the 
Dayabhazd in vvhich: aıces/ra?  property is: denlt yvith, and the author s 
explanatory comments on them shov: that the father takes only a qualified and 
not an absolute estate İn the same They are as follovs,— 


ti vt free: firafi qeyüa ar qx srl üqm” our 
fuş: yxe əfvi 

1, “VVhatever land is acqurred by the father"s Father, or a: corrody ör a 
chattel , thereın the ovrnership of father and son is sime ”—Yeynavalkya, 

The author of the Düy ibhagq üfter having endeavdured to explaın avay 
this text, interprets it to intend that the father is not: entitled to make an 
unequal distribution of: ancestral: property, “s he can of: his: self-acqutred 
property, (n) as appears from the folloving text cf Vishnu,— 


el füar q yarı favofq qes çayı sazuvr yü, feamneq 
franvanti: qes” emfkey 1 


2 “İfa father separates hıs son from himself, his oyvn ill (regiilates the 
distribution) in (respect of) his self-acqurred: property , but in the propert) 
inherited from the father”s father, the oyvnership of father and son is equal" 


(ə) DB i, gand ış 
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The author is constrarned to admıt that a father has no right (o make an 
unegual distrlbution of such: property, among his sons, because the ovrner- 
ghip of fathor and son is equql, Aİ that he maintains: is, that these texts 
cannot be so construed aş to mesn that the father is entitled to the same 
ahare as a sön, or that a 8on can enforce portition: agaınst his vill: (7) 


gi nferqimumreTef geler x far vari yc meqa 
” (van x frame, UV 


3 “Of the gems, pearls and cor ils the father is master of) even all, 
but of the entire immoveable property: neither the father nor the fathers 
father is sc,”-—-Yüynav ilkya 

The author says that this text refcis to anices/ra/ property , as the father"s 
father is mentioned 

Fhe author maintnıns that according to this text, a father is zəzco//ğetent fo 
alcnate immoveable property, excepting: a small: portion  provided tat such 
allenatıon is: not incompatible  vith the maintenance of the family , the pro- 
hibition applies also to a corrody and a slave , but he can alıenate the vhole 
property, if the family cannot be supported vathcut so dörg: (2) 

Vhen the süuthor marntains that yvhen a person is othervise legally com 
petent to alıenate, as: for legil necessity  affecting the: family vihen the 
property s ancestral, and: according to his: pleasure  vben it is his self- 
acqurred, the texts reqniring: consent of the co-parceners in the former case, 
and of the sons in the latter, should be held to impose only a moral obliga- 
tion, büt not to invalıdate an allenatıon  actually made  vithout such 
consent ş because £4e əa/arz of a £20ng cannot be a/ferad öy a Aundved rue fegfs 
as those requrring consent of other pereons by “thing ” is meant: capacıty 
to alıenate (4) 


ei əfmə-faərr qi fran qalqınaz sı avemi 
ge sit vfeva” a firrərvərreqər far Teçlı 


4 “But at a portition made in his İlfetime, the father may take a 
ccuple of share" .—Vrihaspatr “The father making a: partitton may set 
apart tvro shares for himself?” —Nürada 

The author cıtes these texts to support his position that the father is 
entitled to a double share out of the az/ce//.a/ property, if he chooses to 
separate hımself from his sons (22) 

The author then goes on adducing argüments in support of his position 
that the father is entitled to a double share not only out of the ancestral 
property,—(/) but also out of a son"s property acqurred  vith the aid of 
famıly funds And he maintaıns that a father is entitled to a mörety of a 
son”s self-acqurred property vithout such: aid 
7.5"... 


U) DB ış i6and ız 
(6) D B n 22-26 

(4 D B, m, oz-şr 
(ə) D B,n, 35 

(ə) D B, un, 30-04 
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İn the course of the argument the folloving text of Vrihaspatı is cited, - 
x xər frame” era əyə? ari 
əv vfiraiq verme: ful, qrer a fri 
$ “ln property aequıred by the patern"l gr indfather, immoveable İlkevise 
moveable, the parcenershıp of father and son is declared same” Vrihaspatı 

T he author says the meaning of this text is not that the shares (of father 
and son) must be equal, but that the purcenership is same ze, equnl, so Z2c 
fether cannot mafc an, uneçnal distriöitron: af hiş ğilcasure as in his self 
acqurred property (o) 

Then the author 3gain eites the above text of Vishnu (7) and explains it 
thus,— 

“The me"ning of this text is,—ln the c se of: his self-ncqurred propertv 
vrhatever the father desires to reserve  yyhether 3 mötety or tyvo shares or 
three, all that is permitted to him hy the lav, öüf no/ ro alo in 186 amçeslral 
frəferiy" (4) 

After referring: to other argüments (2) the süthor sets forth his concluslon 
thus,— 

““Therefore the meaning of the texts is, that a Father himself may take 4 
double share of the property descended to him in the regular course of 
İnheritunce from the patern?l ancestors, as vvell as of the property acqurred 
by a son he is zo? eəfif/ed. (o mört than tevo yhares even if diesisons, Büt of his 
self-aequrred property he may tike as müch as he pleases” (s) 

It is difficult to ünderstand hov after a persual of the aböve passages of 
the Düyabhagö, spectalİy the İsst, ein it ressonably be said that there is 
no dıstinetion betiyeen the ancestr?l and self acqured  propertieə in: Bengil 
as regirds the father”s povver of disposal over the same 

The author of the Düy ibhlga, has, notvithstanding his: ende iyour: to 
expi"ın vay the texts vyhich: declare equl ovnership of father ind sonin 
ancestral property and to indic"te at one place that the ovnership: thereof 
is exclusively vested in the father, has, hövever, been constrained, by reason 
of the above texts, to admıt so me right of sons therein, by virtue of vrhich 
the father s rıght is qualifled, to such an extent that he can netther alten"te 
nor make unequal dıstribution: according to his: pleisure, nör appropriqte 
absolutely more than tvro shares, Aİ this is abundantly clear from the above 
passages 

It is inexplicable hövr in 183 1ong: after the public ation of: Colebrooke”s 
translation of the Dayabhagı the yudges of the Sudder Devvany could return 
to the Supreme Court the folloving certificare,— 

“On mature consideratıon of the port? refetred to us, vve 


are unanımousİy of opinion that the only dorctine that can be 


(o) D B,ı, $ 
(6) Text No, 2, 
(9) DB, u, 65 
(r) D B,un 6s-72. 
(3 D B, 73 
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Sudder Deyany Adavlut, consistently vith thç 
Court and the customs and usages of the 
Hindu, ivho has sons, can sell, give, or pledge 


ble ancestral property, situated 
hout the consent of 


held by the 
decisions of the 
people, is, that a 
yyıthout their consent, immovca 
in the provınce of Bengal, and that vit 
the sons, he can, by vvıll, prevent, alter or affect their succes- 
sion to such property ” (2) 

though VVe are not avvare vhat evidence there ivas of the customs and usages of 
€rrone008, qe people, referred to by the Pudges But the people of this country strena- 
cıously adhere to their customs and: usages, and. they are still found tö 
belteve that there is n: distinetion: betiyeen ancestral and) self-icqurred pros 
pertles as regords father"5 poyer of alienation, such: as is apparent from the 
Diy ibhagğ itself, and that is condücive to the velfare and vell-bermg ef thelr 

soclety, notvithstanding the contrary vievr of the Courts 
But it must be borne ın mind that the above vrev  pro- 


pounded by the fudge of the Sudder Devany has sınce been 
İs folloved acçepted and folloved, and is nov the lavy on the: sübiect in 


the Courts of yustice. 

VVhen father 

is under Hardship vrhen old fathər merged in young vrife —Vhatever may be 

undue the theoretical vlev of the father"s and the son"s right, praeticaliy there is 

inflnence, no distincetton betiveen a Mitikshara and a Dayabhaga İotnt family as regards 
the actual en)oyment of the famıly property by sonə Asla man cannot hava 
A better frend than his ovrn father, the above change of lav does not pre- 
hüdiclally affect sons in Bengəl in the maority: of” cases, Büt there are a fevi 
instances in vhich a great vrong is: done to sons by fathers under the un- 
due influence of their young vives, to prevent vihich the: restriction on the 
father”s pover over: ancestral property is imposed by Hindu lav  vhich the 
Courts of yustice ought to enforce in order tö remedy the gross İniqulty un- 
hüstly perpetrated by uxorious fathers on thetr innocent sons 

İt is vorthy of remark that vhatever vtev of Hindu lav” may be taken by 

the Courts of hustice, the people are governed by their old customs, habits 
and manners İt is. a notorious fact that Hındus are still marrted by thelr 
fathers, at a time vhen they cannot, and do not, earn their ovn mainte- 
nance, and that the famıly property is looked upon as the hereditary source 
of the maıntenance of the sons and thetr vrives and children İt sömetimes 
happens that the first vife of a man dies: after presenting: him: several  sons, 
the man then marres a girl of tender age, as grövrn-up maidens are rare 
among Hindus The children by the deceased vife look upon their” step- 
mother vith yealousy, and presuming upon the unusual affection naturally 
felt and shovrn by the father for his: deceased. vife”s: children, as he is: to 
them both father and mother, they do sometimes: illtreat: and even insult 
her, vrhen she is young This ill treatment and insult make deep: impression 


on her young mınd, and she takes her revenge vhen she has by her charms 
— —-— 


(0 Mayne $ 372 
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of youth gained complete infuence and ascendency over her hüsbind. ho 
naust be considerably older than herself,—by alrenatıng the heart her huə- 
band from them, more espectaliy if she has herself become mother or children 
And all this: ultimately results in a: deed or. a VVill vyhereby the sons by the 
deceased vvife are either disinherited or cüt off vath. a trifle As this iniquty 
ıs the consequence af the erroneous vtevr of the Dayabhaga lav, the Courts 
of şustice are called upon to remove the misehtef  introduced by: them, vihich 
they may very eassıly and yustİy do, by setting asıde the perpetratıon of the 
İniqurty by declarıng the transaction invalid on the ground ol the same 
being in excess of the father”s poveer over ancestral property, and also on 
the ground of undue infinence, vyhich is usualİy exercised by vvives over 
husbands considerably older than themselves, and of vyhich a typical inst ince 
İs, accordıng to popular notion, depicted by the great Hindu bard Valmikt 
ın the vvell-knovvn Ramayana, The exile of Prince Rama, the eldest and 
beloved son by the sentor vife, to live in forests like an ascetic for a period 
of fourteen years, vvas ordered by hi father, the King: Dasiratha, at the 
İnstance of a İlumnior vvife, although: his love for prince Ram? vas so great 
that he died of the grief of the separation from that prince vyho in: obedience 
to his fathers desire did  ptousiy and. cheerfully leave the palace, the in,- 
tant he vras informed of it, and vvent avray for: carryıng. it out asa fihal 
düty And the reason assıgned for this extraordinary coduct of the king is 
imagined to be, that is love for the prince vas: eyza” to that of life, büt he 
loved the prince"s stepmother the younger queen 7zeze than hiə ovn İtfe, This 
İs embodited ın the folloving popular maxım— 


yev ad” end vrksiüyfü nüs) 


yihich: meahs,—“An old mün”: young, vife is: dearer tö him: thin even his 
ovn hfe" 


Although the prınce", exile and the king”) death vere really düe to the 
king"s high sense of moral: obligatıon for the fulfilment of a promise pəhich 
had been made by him to grant tivo requests of the queen as a revard for 
her valuable services düring. his: illness, and. present a high: ideal of the 
sacredness of promises, yet the popular estimate of the king”s cöndüct is 
the effect of vhat is usually observed in practice, namely, the” "pernicious 
influeuce of young vrives over their old hüsbands 

If the Courts of yustice do, havingİregard to the character of the people, 
take this undoubted  ündüe  influence as: ündüe: inflüence in the legal sense, 
they vvould certarly do yüstice in many hard cases ovving: thetr origin to a 
mısapprehension of the lav, vvhich appear: to have been caused by Cole- 


brooke”s mısetranslatıon of some passages of the Dayabhaga, bearıng on the 
sublect 


NOTE 


İt is surprising as to hov” the Sudder Dev.any Tudges couldş after perusal 
of the second chapter of ithe DAyabhaga, give the certificate c ted at p 597 
suöra (Peobably İt ovved its origin: to Colebrooke”s: misetranslatıon of some 
passages şuch as the folloving— 


Cour”s düty 
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right 
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açaram Şa xa və yurqla frauğ sruqa” mü” azərraeq 
qrafraya qfrasrı qaqas fraraeqqaarııqrarer sifkırl: feqyix cafraqın 
TO q qurafq Dayabhagş, it, 42:-- 


of vvhich the follovying: is İiteral translation, —“i1ence vehen thus by the afote- 
said reasoning even the eldest brother is entitled to təvo shares of the: father"ə 
estate (at a partıtıon betiveen brothers) yvhy should not then the father 
— ho ı, the progenitor (of his: sons), vyhho is: competent to give, sell or 
abandon (his: sons), vyho is the root of the (son”o) connexion vith the father”s 
father"s property, and vbo is (as such) higbly  vener ible,—be entitled to tivo 
shares of his ovn fatheris ive ith (ata partition betiveen himself: and hiş 
50nə)”” 


T he vords vithin the parentheses are not in the original, 

T he folloxving r, Colebrookc”3 translation of the: above passage,—“By the 
reasoning thus set forth, if the clder brother h ave tyvo shaves of the father"s 
estate, höv, should the highly vener ible father being” the natural: pirent: of /2e 
örolle, £ and competent to sell, give or: bandon £2e 2/0/e)£?, ind berng the 
root of all conneetion vith: the gründfather”,  estate, be not entitled, in like 
cırcumstances, to 3 double portion of his ovn father"- estate?” 

Hhe  italicized vvocds are: not: in the original The interpolation of the 
vvords “Z22e 27ofe, İy” is erroncous and  rendirsa the passage contradictory to 
vhat has been Hud doövrn bv the author in the  preceding paragrapls 20-22 1n 
fact, the argument itself, put forvard in the passage, vould be: ridiculous and 
a conttadiction in termə  according: to Colebrooke”s translation to siy that 
the father cin alen ite the property iccording. to his pleisure, ind to argüe 
that he is entitled to:a double ahire, avonld be simply absurd he author 
really meins vhit s declarcd by, V isishtha in the test cited at p 187 sizde, 
namely, that the father is competent to give, sell or: disovvn his sons, and not 
the anccstral property By this erronceous tr inslation, the Tudges vere misled 
into thinking that: the father is competent: to alıcnate incestral property 
according: to his pleasurc, as is stated by them in the Certificate, a proposition 
not dreamed by the author of the Düyabhagş 


Ses 8—NATURE OF 01NT FAMILT 


Vomt family in Bengal —Although the yomnt family 
system vrhich 5 the normal condition of. Hindu society, 
prevaıls m Bengal ın the same manner as in other  provinces, 
and although the real dıfference betvveen the tivo schools vvith 
respect to ancestral property, s, that the author of the 
Dayabhöga, svrth a vicvv to pievent the giovth: of: dis- 
obedtence in sons, deprived the sons of the right of enforcing 
partıtıon against the father"s vill, and further provided tuvo 
shares for the father m case /2e made a partıtıon during. his 
İfe, vvhile- at the samc time the author deprived the father of 
the povver of capriciousiy and vvhimsically dömg. any inşüstice 
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to the sons by declaring him incompetent to alfenate, ör to 
make unequal distribution of, the ancestral property, or to 
take more than a double share on partition , yet, aecording to 
the vievv taken by the Courts of Şustice  vvith: respect to 
ancestral property, there cannot be a real iomt famıly consist- 
ing of) father and sons düring the father"s life-tıme, inasmuch 
as )oint property vvhich is the essence of the conception of 
oint family, vvould be vvantıng to make them İomt (:/) Nor 
can there be, according to the modern viev, a real partıtion 
during the father s life , for, it must novv mcan neither more 
nor less than a gift of the property by the father to his sons (?) 

So the position of affairs has become anomalous, oving 
to the divergence betvvecn: actual practice and. legal theory, 
But the evil consequcnces that might othervvise arİse, are in 
the mayorıity of instances prevented by the natural love and 
affeetion of a father for his sons, the regard to vhieh: appears 
to havc induced the Courts cf Şustice to confer on fathers 
rights not accorded to them by the commentarıes on Hindu 


lav 
But evhen a son acqdires property vvith or vvithout the aid 


of the famıly propetty, then a father and his sons may be 
Pont as regard- such property For, the father is, according 
to the Düyabhüga, entitled to a mörety of his son”: acquisi- 
tions even vyhen made vithout any aid of the family property, 
and tuvo shares of such property vyhen aequıred vvith: the aid 
of his estate, the acquırer bemg entitled to tvvo shares, and 
each of the other sons to once share, (vv) The right of the 
other sons ın the latter case is the same, vvhether partıtion is 
made durıng the lifetime of the father or after his death The 
latter rule can be accounted for only on the assumption of 
son”s interest in ancestral property of the famıly. But the 
Calcutta High Court, vithout: referring to any authority, has 
made a svveeping remark, namely, “under the Düyabhaga there 
cannot be a İomt famıly consistıng of the father and the sons, 


(se) Gouranga v Mohendra, 46 C L, ) 175 1927 C 776 
(v) See Sarada v Mahananda, 31 C 448 

(ce) Lale Suvarma, ı3 C VV. N ri33 

(x) Gouranga v Mohendra, 46 C L./ 175 1927 C 776, 
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because so long as the father is alive he s the master,” (7) And 
it is further held “The sons may acquıre separate properttes 
of their ovn , but they have no concern: vyhatsoever vith the 
yomt family property if any property can be so called during 
the lfe-time of the father,” 

The father, hovvever, must, if he vvishes to take a share 
Of his son”s acquisıtıons, be: villing: to dıvide his property, 
if any, vvhether  ancestral or: self-acqurred, according to the 
rules lari dövn ın the Dayabhaga, vvhich are növ to be re- 
garded as directory mn other respects İt should be borne in 
mınd that the question of: shares arises: only avhen there is 
dısagreement, and mn consequcnee disruption of the family by 
partıtıon follovvs, 

It is after the death of the father, that thc sons may, 
agrecabİy to the modern viev of ancestral property, really 
become members of a yomnt family According to the theory 
of the Bengal School they become tenants-ın-co nmon, and 
not iomt-tenants, m respect of the estate inherited by them 
from their father , but still their mterests remain common as 
long as the family continucs yömt,  coşəz2/2442İy of) in1e)? 631 
bemg the eriterion of: şomtness mn both the school. The 
agreement formmng the foundatıon of Re-unton, provcə the 
true nature and character of pomt family property under the 
Bengal senool notuithstandıng the title of the co-hcirə bemg 
ın severalty, namely,—“VVhat is thine is mine, and vhat is 
mine 1: thine”” 

As regards vvhat constitutes Pont: property, the en)oy- 
ment of the same by the members, the management of the 
“ame, the manager"s poveets and the presumptions, the lav 
appcars generalİy to be the same ın the Bengal School as 
under the Mıtakshara, U) 

The Allahabad High Court in a casc, göverned by the 
Dayabhaga Sehool, has held that the presumptton of the 
Mitakshar that acqulsıtions made in the names of individual 
members durung thetr yomtness are yont, is nöt: applıcable to 
a port family under the Dayabhaga School, İt is incümbent 
on a person governed by the Bengal School to prove the 
(9) Büt see 3ı C 448, and Nagendra v Amar, ? C.VV/ N 72ş 
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existence of an original nucleus vith the aid of vvhich the 
property claimed as yomt has bcen acquıred (z) 

Vornt acquitsition and thrövving into common stock — 
There cannot be any doubt that ?omt famılıcs do exist in 
Bengal consısting: of father and sons, though it: is held 
othervvise by the Court (a) The vicev taken by the Coürts, 
of ancestral property, vvhich: is: contrary” to thc true intent 
of the Dayabhaga, ha- made it almost impossible that: therc 
should be a yornt family of fathet and sons, unless they have 
ponmt property acqunod: otheravise than by inhcritance , 
although this viev s contrary to the actual usages  prevailıng 
among the Hindu. of Bengal Büt the viev faken in some 
recent ca-cs by the ludgcs, of vhat is really cither  yömt 
acqursition, or throvn into thc common stock, under all the 
schools of Hindu lay, is most anomalous and is likely to put 
an end to thc yomt family system in Bengal,, A, father: pur- 
chasos a picce of bare land by payıng tuvo hündicd. rüpces as 
it. price, onc of) the sons bullds. a house thereon apparentiy 
vrith the father”. acquresence, if not consent, at the expense 
of tivo thousand rupecs out of his self-aequned money, and 
the house is trcated and used as the yomnt family dvelling 
house of the father and all the sons in these circumstances 
there cannot be any doubt that under the prınciples of Hindu 
lav of) yomnt: familıes, the father as vvell as the sons vvould be 
entitled to the property, on the grounds of its bemg 
İomt  acquısıtıon of the father and the son and of its bemg 
throvn into the common stock by reason of the enyoyment by 
all the members of the yomt famıly as: 42e:/ family deeelling- 
house and yort property “The real test bcing the hopes and 
expectatıons raısed by the conduct and treatment of the mem- 
bers by vvhom the property vas acquned, But the İcarmed 
gudgesə decided the case as if it “vas one betiveen  strangers, 
vithout at all taking: into consideration the lav and usages 
of Hindus constituting: a şomnt family, (5) 

(z) Gobinda Chandra Das v Radha, 31 A 477 


(a) Gouranga v Mohendra, sağ, a 


(2) Beyay v Ashu, r3 C VV.N gö, purporting: to fallov Dharm ddasiv Amülyı, 
33 C irig 10C VVN z6s 3 CL ) 616 vhich did not decide the qücə- 
tion of title betyveen the father and the son 
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In the case 2//azəxadas v Amulya (c) vhat svas held is, 
that a son buıldıng some rooms in the ancestral divelling house 
yvvith the father”5 consent, iə not on that account entitled to 
reside m the house against the father"- vvishes vyhen the peace 
of the famıly vvas disturbed by continuous family feuds cause- 
ed by his tvvo vvives, vvhich: could be restored only by his 
leavıng the house. 

İn the case of brothers, the Privy Council: has held that 
ıf a member of a yomt family blend. his self-acqurred property 
vith that of the yomt family cither by, bringing: his self- 
acqurred property into a yomt family account (4?) or by bring- 
ing yomt: family property into his separate account, the effect 
ıs that all the property so blended becomc. yomt family pro- 
perty. (€) But clear ıntentton to vvaive: his separate rights 
must be establıshed and vill not be inferred” from: act- done 
from kındness and affection (7) 

Seo. 4—PARTITION 

Partition vyhen and by vvhom made —Real partıition 
may take place onİy after the father”5 death İt may takc 
place at the ınstance of a single: co-sharer (g) vvho has an 
interest: ın the family property according: to the: rules: Öft suc- 
çesston, that appiy to all cases vithout any: such: distinction 
as there s, under the Maıtakshara, based upon yomtness, 
separatıon or re-union, 

If the ovner dies İcavıng malc: issue surviving, then 
his son, a predeceased sons son and a great-grandson vvhose 
father and grandfather are both predeccased, are entitled to 
the estate and may çlaim a partıtıon, 

Partition amongst the male descendantə 5 to be made 
ğev st bes, and not 2e? cağıta, 

Maiden Sister —VVhen partıtıon is made by son: after 
the dcath of their father, their maiden sister is not entitled 
to a quarter sharc as ın the Mitakshari School, but only to 
maıntenance until her marriage, and to the expenses of her 


(€) See foot note (6) above 
(4) Sura) Naritn əz Ratan Lal, 44 1:A, 201“ 26 CL 1 277 

(6) Ralanı v fagamohan, so 14. 73 so Cal 439: 73 1C 2ş2 

(//2 Rayanı v Bashıram, ıgag C 636, (0 D,B 1 əş 
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marriage, vvrhich cannot exceed a quarter share vvhere the 
property s small, (2) 

Mother"s share —VVhen the son: left by a man are all 
full brothers, and their: mother: is alıve, then if partitton is 
made by them, she ıs entitled to a share equal to that of a 
son. (z) She s not entitled to any share so long as there is 
no partıtıon ş nor can “hc claim a share if the: partition: sutt 
is: vvithdravvn ? and she is: not  necessary party in a suit for 
partıtıon though she may bc a party to vvatch the procced- 
ing, (7) Her rightavhen partition takes: places, “İs: enforce- 
able not only as against the sons, and as regards so much 
only of the yomnt property as at the date of partıtıon rs mn the 
hands of the sons, but also as against any person deriving 
title from any of the sons and as regards the property to 
vhich they may have so derived) title, subyect to certain 
qualıficatıons and lmitatıons ” (2) 

The mother share is hable to be reduced if she has 
recerved s/724//2an property from her husband or father-in-lav, 
mn the same vvay as under the Mitakshara Büt if her s//zc/2aəz 
so recetved exccedə vvhat is recervable by her as her share, then 
əhe does not get any share, but tetams her s77?z4/724aə, Büt the 
stepmother, if any, is not entitled to any share, but to 
maıntenance only. (7) 

A mother vho has müherited the share of a son as his heir 
15 nevertheless entitled to another share on partıtıon by her 
surviving sons, at vvyhich she gets one share mn her ov right, 
and another as herress of her deccased son (9/4) 

But if the husband by his VVill makes express güft of his 
estate to hıs sons in such a manner as to distribute his estatc 
amorig the sons, and ptovide maintenance only to the mother 
of the sons, then the mother cannot claım a share on actual 
division of the estate by her son, VVhen, hovvever, there is 
no express gift to the sons by the husband”s VVil avhich 
merely dırects the executrix to divide the testator”s properties 


(A) bə aute p $2: 

(z) Baldeo v Sorolıinl, $? C C VVN s66 : 939 C 
ə yl, 37 C s97 34 gg C öz 
(6: logendra ə Fulkumarı, az C, 7? i 4 C.VVN zş. 

(2) Şee anfe p, sə) 

(vs) Poerendra v Sm Hemingini 36 C 7ş ə C VVN. yoo 
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among his sons in equal sharcs, the directron vvas not construcd 
to operate as an €zözcs: güff, but to intend postponement 
of partition until attamnment by the youngest son of: his zist 
ycar, (//) 

Nature of mother”s rıght ın the share —The -hare 
vhich: the mother obtaıns  appcarə to become her s?zze/2a r, 
TThe nature and extent of the mother"s rıght ın such share 
are not expressiy stated m the Dayabhaga But regard bemng 
had to the fact that her share may: consist in part of her 
söridhan, and to the rule of the Hindu lav that qq cəri 
razara favryey “Equality 3 the: rule vvhere no: distinction 
iə €xpressed,” it appcars to follov: that she has the same 
sort of right in it, as her son have mn their shares, She 
does undoubtediy acquıre an interest in the share, and mn the 
absence of any İlmitation, express or: necessarıly” implied 
the presumption 15 that such mterest amount- to absolute 
ovnership, The Mitakshara alğo- support. this: vicv (o) 
Any other viciv müst: necessitate the introduction of princi- 
ples and distinctions unknovn to Hindu lav, and: create 
considerable difficulty “The property rs not: inherited by 
her, and there cannot therefore be a reversioner as regards 
it, The share agam may fall short of her: maintenance, and 
vhat should be her rights then ? 15: her interest: a İlfe interest, 
or a vidory”. cətate, or an absolute estate? There svvas no 
authoritative decision on the: pomnt Büt, there  vvere o2z/e/ 
dücte in several cases, vyhich appear to be against the mother" 
absolute rıght, and to introduce the estate of vested remaınder 
in the sons. 

The question has at last been settled by the decision of the 
High Court in the case of  Soyo/aZ v: ÖBönöum, (6) The 
mother”s right to the share ha: been held to be similar to the 
vidov”ə cətate, and as regard- succession after the mother”s 
death, to the share if not consumed by her, the sons from 
vyhom she recetved the -ame are declared to have a vested 
remaınder, so that they or therr legal representatıves vill get 


(4) /örd g6 C 7s , Kishori sv Moni, iə C, 16ş , Sorolah g Bhubun, rş C 292 


Debendra v Broyendra, r? C, 886, 
(o) See supra £ ş23 (2) ış C, əçə, 
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the share equally , so this is more anomalous than the ze/dox/ş 
estale, (9) 

This is another instance in vyhich vvomar?s righthas unyustiy 
been curtaıled, by reason of a mistaken viev Of) zeo)/2a/2”$ 
2roğerfy. 

Father"s mother”s share —The paternal grandmother Furneys 
15: also entitled to a share at a partition by her grandsons. (7) Sərt 

Marntenance of father"s vrives —VVhen the sons are Fathezsa 
not full brothers, then on partıtıon betuveen them the father”s naves” main- 
vrives are entitled onİy to maintenance, and not to any share. tenance, 
Their maıntenance s a charge upon the ivhole estate. But 
it has becn held by the Calcutta High Court and the Priyy 
Council in the case of Syz//zz?z Z/e,zangını v, Xedar Nat, (s) 
in vyhich a person left thrce sons and one vidov, vo. vas 
the mother of only one of these sons, and therc vas. a partı- 
tion snit betivcen them ending in a decree, that: the vidovvs 
maıntenancec a/f4” partıtıon becomes a charge on the share 
of her son, and does no İonger remain so on the entire estate, yoharge ən 
(6) Thı. rule vill operate vith great hardship, in: cases vyhere “hare 
the property ıs not so large as it vyas m the case in vhich the 
above rule has been laid dovn 

Other persons entitled to maintenance —There are oçners en- 
some other person: that are entitled to maitenance, such as titled to 
dependent members of the famıly They vvill be mentioned tennee 
later on ın Chapter XI on Maitenancee Sec 3. 

$o. 68—ADVRSE POSSESSİON ” 

In the case of Ayesenə”issa Biöt v, Sesk Tsaf (s) vvhich has Adverse 
been folloveed ın the case of Çoözəzafı CAüandva Bğartacharyee possession 
v, Ubendia Chandsa, (v) it has been held that, “inorder to 
establısh adverse possession by one tenant-in-common against 
hrs co-tenants there mustbe evclusion or ouster and the posse- 
ssion subsequent to that must bc for the statutory pertod € ks 
vhat is sufficient evidence of exclusion müst: depend upon 


(7) See also Trıpura v Dakshima, r CVVN, 6093 5CLİ 36 

(r) Purna ə a ınısıC 1 oöş , anfe ) 824 

(6) 13 C 336, PC ın i6 C 758 OTA rs 

(7) See Bishen ə Mansaə3 İC s36 47 PR iorq 6öP,L.R rgiq 
"See ante p 489-490, 540 

(4) ı6 C VVN 8ag, 852 

(v) az C, 274, 228 for prınciple see Hasim zə Abyal Khan 40 CLİ ao 
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the circumstances of each case Mere non-participation in 
rents and profits vvould not necessarily of ıtself amount 
to an adverse possession but such non-partıcıpation or nön- 
possession may ın the cırcumstances of a partıcular case, 
amount to an adverse possession, Regard must be had to 
all the cırcumstances and a most important element is the 
length of time.” 

Possessıon of one tenant-ın-common cannot be adverse 
to the other unless there vvas ozzs/ez, (zo) or an equrvalent 
Of an ouster (r), and it must be to the knovledge of the 
co-sharer. (/) Mere exclusive possession vvithout more by 
a co-sharer does not constitute oustci (2) The mere fact 
of İrving. apart vvithout enyoying any bencfit out of the yomnt 
estate is no proof that there vvas the intention to exclude (a) 
İt is a question of fact, (2) and the burden of proof is on him 
vho claims title by adeverse possession (c) 


(zə) Gobindrao v Rayabuı, as CVVN 438PC ş3CL ) 313 

(x) Panchanan ə Surendra, ss CL 7 382 1920C 189 

(93 M.uulvi Abdul ə Mohan, 34 C VV N ə46, See Art 27 Limt Act 

(23 Kunda v Madan, qr CL 7 424, Hardıt ə Gürmükh, 28 CI 1 437 20 
Bom I R ro64 a? IC (26 

(a) Radhobau v Aburqo, s3 B 699 33 C VV N rooĞ, rorıq soCİ1 I 135 

(6) Panchannn v Surendra, riza 

(o) Varyapur: v Subramanra, 1929 M 27 


CHAPTER IX 
DA”YABHA”"GA SUCCESSION 
Seo 1—GENERAL RULES OF SUCOXSSION 

Per Stirpes, rıght of representation.— The male iıssue 
take 2ez sZerğes , and as regards them, the ?zg/Z o/ ze??esenta- 
£öon obtains dövvn to the third degrec, (a) 

But the sons of different daughters, as veell as all colla- 
teral relations of equal degrces, take 2ez cağzzc. İn their case 
the right of representatıon docs not appiy. 

Birth before succession opens.—A rclatıon clamıng to be 
an heir must bein existence, at the time vvhen the succession 
opens : subsequent birth of a ncarer hcir cannot have the 
effect of divesting, the estate already vested in a more: distant 
heir. (5) 

Female heirs.—The nature and incidents of the estate 
taken by the female heirs ın the property inherited by them 
from their male relations, shall be dıscussed in detaail, later on, 

The preference based upon vvhole blood—vhen tvvo rela- 
tions are ın other respects equal, appears to appiy to ali col- 
lateral relatıons according to the Dayabhaga, But as the prın- 
ciple of propinquıty ıs entirely ignored and the doctrine of 
spiritual benefit is deemed ın modern decisions to be the sole 
crıterion for deciding every” qüestion relating to: inheirtance 
m the Bengal School, it has accordingiy been held (ce) that 
a half-sıster". son is entitled to inherit together vvith a 
full-sister”5 son, there beg no difference in the amount of 
spırıtual benefit conferred by them respectively, But see 
Srikrishna”s recapıtulatıon ( 2) shovving that relations of the 
vhole-blood should be preferred,—a  proposition based upon 
express texts of the Smrıtı, (e) Upon the authorıty of this 
decision, the  preference on this giound. is to be cönfined 
to the nınc collaterals among the fist class Düyabhaga 
sağındas, namely, a brother, an uncle, and grand-uncle, and 
therr descendants , it vill not appiy to any other relations. 


(a) See ante p sz “ Succession 2e? s/erpes and 2er cağıda” and “ Right of 
representatıon,” 
(5) Kalıdas vo Krishan, 2 BLR (FB ):o3 
(c) Bhola v Rakhal, ıı C 69 (4) Tufra p 624 etc 
(e) DB ə P 10, see sxöra p s8o and D T xı, (6) 
s kV—77 
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Re-union after separation is another cause for preference, 
It proves that the doctrine or spiritual benefit is not the sole 
criterion. This subiect has alrcady been dealt vvith. (7) 

The effect of the operatıon of these tevo grounds of 
preference ın thc cases of brothers, nephevvs and uncles is as 
follovvs —a re-united brother or nephevv or üncle, of the 
half-blood, respectively, süceceds together vvith a brother or 
a nephev on an unclc, of thc avhole-blood, if the latter is not 
rc-unıted the ground of one” bemg a relation ot thc vvhole 
blood, rs counterbalaneccd by that of the other”5 being 
rç-united 

But thc preferencc has becn cxtended by thc casc-lavv to 
sons of re-united co-parceners, vvhich appcars to be overruled 
by the Prıvy Council, (£) 

There ıs an expıcss text layıng dovvn the iomt succession 
of a full-brother and a half-brother to the immovable property 
left by an undivided brother İiving, pontly vvith them , the 
text ıs cited mn the Dayabhüga svhich explains the lavv 
aççordingiy. (2) A clear text of the Smriti cannot büt be 
follovved , but a Full Bench reyceted the authority of both the 
texts and the commcntary, because they secmed to the 
İcarned yudges to be meconststent svith the author”s principic 
Of spıiritual beneht 2) 

The inheritance of the preceptor, a pupıl and a fellovv 
student-— has under the altered state of society become almost 
a thing of the past, İt müst not, hovever, bc thought that 
evcry one may become herrs to every other , nor that the 
2222: özg uru can: come under the term preceptor. 

The ralatıon betuvcen the preceptor and a pupil vvas a very 
strong one ın old tımes, svhen a pupil had to live xvvith the 
preceptor as a membecr of hıs family, and to procurc the 
maintenance of himself and his preceptor by begging alms, a 
practıce nov found ın Burma, svhich is calculated to drive out 
all vanıty and concett from the mınds of boys 


(7) See pp 

(8) Ch xı: is 2 and 236 

(9) See səğra pp, ş87-s89 

(q) Raykıshore v Gobind, İC əz , see anfe 266 35-96 
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In the Bengal School the order of) succession 13: vvorked 
out maıily by applıcatıon of: tVyo principles, namely, (1) 
Propınqutty, and (2) Capacıty for conferring: “piritual: benefit 
(the relatıve amount of vvhich: is: estimated in cach case by 
the author of the Dayabhaga, hımself)) (2) 

The order of succession to the estate of a malc,—accord- 
ın to the Dayabhüga of limutavdahana, and as explaincd in 
Srikrishna”s commentary on the Dayabhaga, and. also in his 
trcatise on the order of succession called Daya-Kirama-Sangraha 
(omıttıng: therefrom the interpolated  passage- not found in 
all copices) and according to the: tradittonal: mterpretation of 
the Dayabhaga avhich: alone is: regarded Ly the: people of 
Bengal as the authority by avhich they aic göverned in matters 
of mheritarcc, is: as follovs — 

1-3. Son, grandson and great-grandson ın the same 
manner as under the Mıtakshari, (2) 

Hlegitimate son.—See 22 331-336 s/274a. 

4 VVidovv —She must be chaste in order: to inherit: her 
husband”s estate, (2) 

5. Daughter (r) first maıden (ə) and then married and 
having or likely to have male issue ,a vidöved: sonless 
daughter (?/2) a barren daughter, and a daughter ho giv.s 
birth to female children only, are excluded from: inheritance 
There s a reported casc of the Cəlcutta High Court, () in 
vhich it vvas held that a avidoved: sonless daughter may: re- 
marry under the VVidov Re-matriage Act, (o) and: hencc 
there is likelihood of son bemg) born to her, consequently a 
sonless vvidovved daughter vas: held to inherit het: father”5 
property. Thcıir Lordship”. attention vvas at first not dravvn 


(/)D T,xı, 63 

(2) See sura b” ss8, As to the right of inheritance of an: illegitimate son of 
a Sudra see suğra 26, 390-336 , Rayanı v Nitai, 48 C 643 32 CL) 33 
25CVVN 433 ö31C soFB , yəğra p 825 

(/) Khettermon: v Kadambını, 16 C VV N o6q, Ran: və Golapı, 34 CVVN 
648, 6so-ı , see £5. 859801 Suğra 

(x) Mokunda Lal əv, Mon Mohisi, ig CVVN 472, 

(ee) Bımola v, Dangoo, rg VV R r59. (6) Act XV of 850 BC, 


Order of 
sucCcessio 
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to Section 4 of the saıd Act, Subsequentİy the vvrong vievv 
of the lav has been corrected by a revtevv of the yudg- 
ment, (2) 

The daughters take a vvidov”s estate as has alıeady been 
explained under the Mitakshar3, (2) It has been held that 
an unchaste daughtet is, according to the Dayabhaga, exclud- 
ed from Tnheritance, (7) 

6 Daughter”s son Daughters sons take 2e? cağö/a, and 
not 2e? s£/7ğes. 

The position of daughter”s son”s son has been discussed 
by the Calcutta High Court (5) and nov held that he is not an 
herr, (2) 

Havıng regard to avhat is stated by the author of the 
Dayabhiga uvith: respect to the succession of the vvidovved 
sonless and the like daughters to the mothers Sizzd/as 
property, the excluston of the said daughters from the inheri- 
tance of the father s estate does not appear to be absolute, 
but only relatıve, and accordingİy such daughters should be 
placed after the daughters son, folloving the analogy of the 
order of succession to 2/74/2azz, 

T, Father, 

8 Mother but not the stepmother, (z) İt has been 
held that an unchaste mother is excluded from inheritance. (z) 

9. Brother A full-brother is entitled to take to the 
extlusion of a half-brother : and this distinction applıes to all 
collaterals such as the brother” son, paternal uncle and the like, 

10 Brother”s son, İt has been held that a brothers 
söh vhose father vvas re-united vvith: the: üncle, and vvho 
used to live Pomtly vith: his: üncle after his father s death, 
but vho himself: cannot be deemed re-united—is neverthe- 
less entitled to mnherit: from the  üncle in preference to a 
separated nephevv, (ze) 


(2) $zee Order No 467 dated ə8th March 1874.in connectlon vith: Spl Appeal 
No 223 of r872 o Sufoa p 02 
(r) Ramanandaz Raı Kıshori, 22 C 347, Rayabala v Shyamq, 22 C VN s66 
ül see conb a şufra p $63 
(5) Radha z Gopal, ə4 C VVN qı6 sr CLTİ 8 
(2) Nepald is ev Probhas, go CVV.N 3sz az CLİ ər 
(a) DB hi, ə, 30 and Xİ 63 
(ə) Ram v Durga, 4 C- 50, Tratlokhyanath g  Radhasundarı, 23 C VV.N. 
970. 40 CLİ 235 But see zoifra sufta p 553 
(ə) Akshay vg Harı, 35 C ?ət 
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11. Brother”s son)s son 

12 Father"s daughter”s son İt has been held that the 
halfisisters son is entitled to take together vvith the full- 
sister”5 son,—the capacıty for spırıtual benefit being assumed 
as the sole test. (a) A sistet”s son is held to be a preferen- 
tial heir to a step-brothes.(U) of Strıdhana property. 

13. Paternal grandfather. 14. Paternal grandmother, 
15. Paternal uncle 16 Paternal uncle"s son 17. Paternal 
uncle"s son”s son. 18 Paternal grandfather s daughter”s 
son İThe rıght of paternal grandfather”5 daughter”s son”s son 
has been dıscussed and left open. (:) 

19. Paternal great-grandfather. 20 Paternal great. 
grandmother. 21. Paternal granduncle 22 His son 
23. His son"s son. 24. Paternal great-grandfather"s 
daughter”s son 

IST NOTE.—The Düyabhaga lav of succession has been 
modified by iudicial  decisions, and) the follovving: cight cog- 
nates havc (for thc prescnt) been shuffled ın here before the 
maternal relations, namely, (1) son.s daughter”s son, (2) grand- 
son”s daughter”s son, (3) brother”. daughter”s son, (4) nephev”s 
daughter"s son, (5) paternal uncle”s daughter”s son, (6) paternal 
uncle”s son s daughter”s son, (7) paternal granduncle”s daughter- 
son, (a) and (8) granduncle”5 son”s daughters son, But 
this should be taken as the present lav. The folloving 
near maternal relations are dearer to the Hindus than those 
that used to be thought no heirs at all, 

25 HMaternal grandfather 26 Maternal uncle, 27. 
Maternal uncle"s son 28 Maternal unele”"s son”s son 29 
Mother"”s sister”s son 

2ND NOTE.—Çonsiıstentiy vvith: the above modificatiqn 
under the iudicial decisions the follovving reciprocal maternal 
relatıons are to bc placed here, namely, (1) the maternal great- 
grandfather, (2) hıs son, (3) grandson, (4) great-grandson, (5) 
and daughter”s son, (6) maternal great-great-grandfather, (7) 


his son, (8) grandson, (9) great-grandson, (1o) and daughters 

(x) Bhola v Rakhal, ri C S9, Öuf see Srikrishna”s Recapıitulation z9z/7a 2? 624 

(3 Sukhamayee z Manaranyan, 89 IC 827 

(3) Radha v Gopal, :z4 CVVN 3:6 3ıCLT Si 

(a) Kedar z Harıdas, 43CİI 9 CVVN ri8i , Karlash vo Karuna 8 CN 
477: 19 İC 677 : 
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Sam inodakas 
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son, İbut not his son (2)1 and probabİy also (11-16) grand- 
sons by daughter, of the son and the grandson of the three 
maternal ancestor: To postpone the Sakulyas to these too 
remote matecrnal relations, hovvever, vvould be repugnant to 
the feelıngs of the Hindus and also erroneous 

80-62 Sakulyas,—they :nclude the 4th, sth and öth 
descendants ın the male line, if any, of the 27o?osz/zs himself, 
and of his father, paternal grandfather and paternal great- 
grandfather , and they al-o include the three remoter paternal 
ancestors in the male İnce, namely the paternal great-grand- 
father5 father, grandfather and grcat-grandfather, and also six 
descendants ın the male İme, of each of these ancestors,— 
altogether thuty-three relations 

The order of sücccssion amongət the Sakulyas appears to 
be that the de-cendants of the 27oğ6os2/z45 come first, and then 
the de-cendant- of his father, and then those of the next 
nearcst patcınal ancestor, and so on, and that amongst the 
descendants of the same ancestor, the nearest ın degree takes 
İn preference to the more remote, 

63-208 Samanodakas —They are the samc as under 
the Mıtak-hara, (6) 

The remaınıng Bandhus—such as the cıght daughter 
sons, and the “evcntecn maternal relations: set: forth in the 
tvvo Notes, as vell as the father- and the mothers maternal 
rçlatıons, and so forth, in the same manner as under the 
Mitik-hard , then 

Preceptor of the Vedas, Pupıl and Fellovv-student in 
İherr order,—then 

Distant Sagotras of the same vıllage, then 

Samana pravaras of the same village, —then 

Brahmanas of the same vıllage,—lastiy 

Fhe King—f, the q/722za /ecres, but not of the estate of 


a Brihmana, vrhich goes to the members of his caste, 


(5) Sambhu v. Kartıc, 44 C.L 1. 470 192? C, ii, () See ante 6 568, 


Bə 9—02D28 UND2A MİTAXSHARA 
AND DAYADLMAĞA 


Heirs under Mitakshara and Dayabhaga.— There is no Herrs under 


difference betvveen the tvvo schools as to the persons that 
are heirs. To the question vvho are heirs? the ansvver is the 
same in both the schools, namcly, relations, agnate and 
cognate, are heirs, But therc is some difference as to the 
oraler of succesşion, 

The term zo/7aza ın Yanavalkya”s text (4? according. to 
the Mitakshariü, equivalent to sagozrae or a member of the 
samc gofra vyith the ö?oğosifu Büt the Dayabhaga explains 
tho vvord to include cognatcs deseended from a member of the 
got) a, such as the daughtci”s son, the sisters son, the fathers 
sisters son and so forth. And thc vvord 5az9//)2 vhich, 
according to the Mitikshare, signiftes all cognates, is restricted 
by the Düyabhiga to cognate relations connected throngh the 
mother, the father”5 mother, and so forth Thus y/imüta- 
vahana controverts the mnterpretatıon put on thc texts of 
Yamavalkya £2) by the Mitalshara vhich: postpones: all 
cognates save and evcept the daughter”s son, to agnates com- 
prised by the terms sağa and sanıdxodafa. 

The author of the Dayabhüga follovs the analogy of the 
succession of the descendants of the 2”o2osz229 himself, in 
vrorking out the order of sucecssion among the threc paternal 
ancestor”s descendants, and intröduces their great-grandsons in 
the male line and thetr daughter"5 son, yüst after: their son”s 
son respectively Thus, in addıtıon to the danghter”s son of 
the 2702os:74s, three other cognates are mtroduced, namely, the 
son of the daughter of the father, of the grandfather, and of 
the grcat-grandfather. And then reciprocally to these four 
cognate descendants of the famıly, four maternal rclatıons are 
intended to bc mtroduced by the author of the Dayablaga, 
namcly, Mateınal grandfather reciprocally to daughter” sen, 
Maternal uncle reciprocally to sister s son, 

Maternal unele”s son reciprocally to fatheris sisters: son, and 


(q) Suğra 6 852 (e) Suğra 2 $52 
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Sald anclels son)s son reciprocally to grandfathers si,ters 
son, 

It should be observed that the maternal uncle and his 
son, and his son”s son are the maternal relatıons vvho confer 
the greatest amount of spırıtual benefit on the three maternal 
ancestors of the deccased, to vvohm he is said to he bound to 
offer ğ:nr4as, But nevertheless the maternal grandfather must 
be placed before them , for, ıt is through him that they are 
related to the deccased, and they cannot confer any spiırıtual 
benefit so ləng as he is alıve. The mother s siste” son may 
also be placed here by rcason of his conferring special spiritual 
benefit on the maternal grandfather, 

Subiect to this mödification, the author of the Dayabhaga 
intended to leave the order of successıon such as it is accord- 
ing to the Mıtakshüra vvhich also is respected by the Bengal 
School as of high authority, 

From a perusal of the sixth section of Chapter XI 
of the Daüyabhüga it vvould appear that it vvas not the inten- 
tion of the author to deal so much vith the distant succession 
as vvith the changes ıntroduced by him, He simply touches 
upon the dıstant successton in a fev, paragraphs 2 and 27 
parentheticaliy, and then returns to the changes vvhich he 
introduced and vvhich: appear to engross his mind. This 
accounts for the möeompleteness of the distant succession, 
his difficiency bemg. supplied by his: follover  Raghunandana 
vho is, next to hım, the highest authority in Bengal, 


Seo 4—DAZABŞHAĞQA ORDER 
Sub-Sec 1—0RDER MISUNDERSTOOD 
Dayabhaga order of succession mısunderstood —A 


question arose for the consıderatıon of a Full Bench of the 
Calcutta Hıgb Court, vyhether a brothers daughter”s son or 
the father s brother"s daughter”s son is an hcir at all according 
to the Bengal School, 

"There vvas another question ın that case, namely, if he is 
an heir, vrhat ıs his position in the order of succession ? As 
regards this İlatter question, an erroneous admıssıon vvas made 
before the Dıvision Bench by the İcarned pleader of the oppo- 
site party, namely, that ıf they vere recognized as heirs 
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their positlon vvould be before the Sa2z2va relations. The 
Düyatattva of Raghunandana vvas not noticed that the same 
positlon is assigned by that treatise to all cognates other 
than the eight mentioned above, as they hold under the 
Mitakshari, and that therefore the positton of those cognates 
in the order of succession is exactly the same as under the 
Mitükshara, 

Doctrine of spiritual benefit no test of heirship —At 
one time it vvas süpposed that the doctrine of: spiritual 
benefit is the key to the Hındu lav of ınheritance, İt is, 
hovvever, nov admıtted on all hands that the doctrıne is not 
recognized by the Mıtaükshara Sehool also, (7) the doctrinc 
vvas for the first tıme introdaced and relied on by, /yimüta- 
vahana as a corroborative argument in: support of) his 
exposıtions of the texts of lav relatıng to the order of 
succession İt is m fact a pretext by xvhich he fortifies his 
argument ın support of the changes made by him m the 
order of succession, by the introductin of some near and 
dear congnates ın preference to more distant agnates , it has 
nothing vhatever to do vvith: the: question as to vho are 
heirs , for, as to that, both the schools are at onc, and give 
the same anəvver, namely, the relatıons are heirs, The very 
definition of Ze? z/zge clearly implies the same thing. 

Propınqurty, or proxmity of) birth, is the: principle of the 
order of succession, according to the Mitaksharğ, (z) This is 
admıtted also by the Bengal Sehool, but the capacıty for spiri- 
tual benefit is also taken mto consideratıon along vith it, (2) 


Obıect of Dayabhaga and the doctrine, mısunderstood —Accord- 
ing, to its traditional interpretation, the Dayabhüga vas all along ünderstood 
to lay dovn a particular vell-knovn order of succession And this is clear 
not only from the order expounded by the Dayabhiga but also from the 
anthor" s express statement (z) İts obyect vas not to lay dövn the so-called 
prınciple of spiritual: benefit, and to leave the order of succession uncertain 
and unsettled But yustice D:N. Mitter vrho vas ignorant of Sanskrit, and 
therefore had no access to the original vvorks on Hindu lavy, put a nove 


(7) But vee ene 2 sss (ge) But eee anfe ? 58 Suğra 
2) DT xı863 Cited in Toolsee v Sm Lueky, 4 C VVN 7a3, 740, and approv- 
ed ın Akshoy z Harı, 35 C 7zi, 7ər , Nepaldıs v Prolhas, 30 CV/N 397: 
ın this connectton see, Nalınaksha v Ralanı, 35CVVN 720 
(Ə nar Ch av vi, 30, 
H.L.— 
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eonstruetion ön the Diyabhlga, vhieh İs different from, and opposed to, İts 
traditional interpretation That eminent y)udgğ imagıned that the oblect 
of the Diyabhhga vas not to lay dövn an order of: succession, but to lay 
dovn the principle of spiritual benefit, from vvhich the order of: succession 
İs to be vvorked out That this vey İs inconsistent vith the Diyabhaga, 
and therefore unvorthy of acceptance, is established by the folloving pass. 
age ın the concluding: portion of, the yudgment delivered by him in Gürü 
Gobind Shaha Mundals Case (/) — 
“Lastiy it has been urged that the precise positton yvyhich the son of a 
Cur ü Gulund paternsl uncle"s daughter vould be entitled to hold according to the principle 
dla”s case of spiritual benefit, vvould interefere  vith that vvhich has been assıgned by 
the author cf the Düyabhaga to some of the heirs: specified in the earller 
part (Secttons r-ş) of Chapter XI ” "9 Bit this circimstance, even if true 
cannot be secepted as nı suffictent reson to yüstify the total exclusion of one 
sıngle hetr viho is competent to satisfy all the requrrements of that principle 
If in any case ivhich may arise hereafter, it should become necessary for us 
to determine the precise position vvhich the son of a paternal uncle”s 
daughter is entitled to hold in the order of succession, the question vvould 
farrly arise, namely, s?2ez2ez 226 defasii of a müoyk 2/26 126: DöyabAaga  ouçhi 
to öc fermifted fo oyerr ide the: örinciğle ufon aohach. aş ad mittediy basdı" 
This. passage shovs: that the princrple of spiritual beneft as explained 
ın the above yudgment, is inconsistent vvith and opposed to the detaris of the 
order of succession amöng: certan heirə, vvorked out and expressed in the 
clearest possible: language, by the author of the Dayabhaga, himself 
The interpretation put on the Düyabhiga by assuming that its: acıte 
1ogical author did not understand the principle: vyhich is taken to be enun- 
ciated by himself, is one vyhich is opposed) to all: canons of: canstruction, 
r and is inconsistent ivith the traditionil exposition given by learned Pandits, 
of the ves mantained by the founder of the Bengal Sehool, and contared 
in: that: treatise yhich is accepted by the people of Bengal as the book 
of paramotint anthonty on inheritance 
The learned Pandits vvho are the repositortes of the traditional  inter- 
pretation of the Dayabhiga hold that the doctrine of spiritual benefit is 
put forvard by İimutavihana merely as a corroborative argument in support 
of the o, der of suceesson vrhich he maintains as the one intended to be laid 
dorrn by the sages in the Smritis 
Conrlustons Proper mode of readıng Mitakshara and Dayabhaga — 
and not The proper mode ın vrhich the Courts of Pustice are to read 
Te 8018 (0 
hc looked these Commentarıes, is: to ascertaın the conclusions dravn by 
into, their authors The reasons assıgned by the authors fo: their 
conclusıons may be good, bad or indifferent,, and the düty of 
a yudge is not so müch to inqurre  vhether a disputed doctrine 


1s fairİy deducible from earlicst authoritics, namely, the  texts 


(Ə ŞBLR İş, i3VRFB 49 
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of the Codes, as to ascertain vrhether ıt has becn iccetved 

by the partıcular school and has been sanctioned by usagc (2) 

Therr Lordəhip. of: the yudicial Committee have in a sübse- Uy , 
quent case pointed out the manner in vrhich: these veorks to "€3ding te 
be rcad, thus,— 


“But even if the vvords vvere möre open to such a con-- 
tructıon than they appear to be, thermr Lord-hips arc of opinton 
that vhat they havc to consider is not “o müch vhat mifer- 
ence can be dravn from the xvord: of Catyayana”. text- by 
itself, as avhat are the conclusions vvhich the author of 
Düyabhüga has himseif dravrn from them ” (/) 


The ozder of succesədon lad dövvn by the: author: of thc 
Dayabhaga embodies the conclusions dravn by the: author 
himself from the text: and from the doctrinc of spiritual 
benefit, and it is not open to the Cotrtə to consider vhat 
inferences £7ey can dravv from thc vvords of) text, and from 
the argumecnts put forvard by the author ın şüstifying: his 
ovn conclusions,—and to lay dovmn an altogether different 
order, 


Hence the mode of construction: adopted by the above 
Full Bench is such as is pronounced by the Privy Council to 
be improper and unreasonable, 


The author of the Dayabhüga used the vaguc expression 
“Maternal uncle and the rest” ivho are to inherit: after the 
paternal great-grandfather” descendants inclusive of” his 
daughter”s son (//2) Thıs has bcen explaıned in the Düyatattva 
(a)by Raghunandana vvho says that the matemal grandfather 
must come kefore the maternal unclİc , and by Siikrishna in 
his commentary on the Dayabhiga, vho says that “ Maternal 
uncle and the rest,” includes his son and grandson, And this 
is also the tradıtıonal interpretation of the Dayabhaga, 

Şub-Seo 1—RAGHUNANDANA:/8 AND SRİKRİSHNAS VİEVS 

Raghunandana and SŞrikrishna —Raghunandana ıs the Raghu- 
author of the Smrıti-tattva also called Ashtavinsati-tattva, or nandana 


(6) Collector of Madura, ız M İ.A, agy. 
(Ə Moniram v Keri, s C, 776, 7585 71A , riş, iso 
(m) Ch, xı, Vi, 12 and 20 (s) Ch xı, $$ özə71, 
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Smriti- tvventy-eight subyects or books, one of vyhich is the Daya- 
Aəhtuvınn tattva or Subyect of Inheritance vvhich: is: thus noticed by 


satıtıttva Çolebrooke in the preface to his translation of the Mitakshara 
and the Daüyabhaüga — 

“The Dayatattava or so müch of) the Smritistattava as 
rclates to inheritance, is the undoubted composition of Raghu- 
nandana and ın defcience to the grcatness of the author”s 
name and the estimatıon in vehich his vorks are held among 
the leaıned Hindus of Bengal, has becn thiroughout diligently 
consulted and carefully compared avith himütvahana”ə treatıse, 
on vhich it is: almost exclusively founded: His: indecd an 
excellent compendtum of the lav, m avhich: not only himü- 
tavahana”s doctrines are in general strictly follovved, but are 
commorily delivered in his ov svorde mn) brtef extracts from 
his text, On a fev polnts, hovever, Raghunandana has 
dıffered from his: master, ayz4/? 22 some, ünstances he nas 
szğğlıcd deficaencaes.” 


Raghunad ına introduces  ifter the Samanodakas the rem"ining: öa,,d225, 
16, those other than the eight to vhom a preferable position his been 
assıgned by limutavah"na , (o: he cites the sime text (2) enumeratıng 
nine cognates as Bandhus, vvhich are dütcd in the Mitakshara, and thus he 
stipplies ah app iircnt defhcieney of the Diyıbhiyı But it vvis not tran- 
slated into English vhen the Full Bench hid to consider vvhether the father"s 
brother"a daughter"s son is. an heir or not, according to the Bengal School, 
and ıt does not appcar to have been brought to the notice of the ludges 

Sriknshna Srikrishna is ac oommentator of the Dayabhagğa and is also the author 
of the Dayakrama"Sangr iha.a treitise on the order of succession: Of him, 
Colebrooke spe iks as follovs in the aforesuid” preface — 

“1he commentary of Srikrishna  Tarcalancara on the Dayabhaga of 
hütavahana has been ehiefiy and preferabiy used This is the most 
çelebrated of the glosses on the text İt is vvork of a very  acüte İogician, 
vho interpretes his author and reasons on his argument vvith great accuracy 
and precision 900". (İt is) ranked in general estimation after the trea- 
tises of: himutavah ifia afıd of Raghunandanı 

bana “ An originil trcatise by the same: author, entitled Day ikrama Sangraha, 
Sangraha on cötitains a gcod compendium of: the: lav of: inheritunce: according: to 
inherit ince himut avahnna"s text as expounded.in his commentary ” 

But this latter remark vvould be correct if the passages  vihich are: not 
found ın ail copies of the Dayakrama-Sangraha büt vhich: have been in- 
corpor ited in its English: tranolatron, be omitted as being spurious intetpolae 
tıons These passiges are those vyhich: relate to the succeəsion of the 


(,, Dayatattava Ch, vi, $ 62 and 73, (2) ee tufra $, $$3, 
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brother"s daüghter"3 son and) the İtke, and those yyhich: rellite to (hc sü ces 
sıon of the m iternil great-grandfather and gre it greit grindfather: ind their 
descendants (he formier are nət at all noticed by Colebrooke in his innot i- 
tion at the cnd of Chipter XI of the Diyiibh igü,—n  carcümst ince: vihich 
shovyu that those p iss iges vere not. in thc copres of the vyörk in his posses- 
ston, (z) and thc İitter p issiges are nöticed in the anot itton by Colebrooke 
but he says that these vrere vvanting. in some coples of the vvork —n fit, 
provıng them to be interpol itions For, hid these passiges been genüine, 
the vievvs thercin: expressed: vvould: ündoubtedly hiive been. menttoned” by 
brikrishni in his Commentiry on the Div ibiigü 

İt 3 yvorthy of  -pecial remaik: that nceither Raghunan- 
dana nor Srikrishna nor the five other commcntators of) the 
Dayabhaga did understand that ticatise as, layıng döyvn the 
prıncipİc of: spiritual: bencfit such as is expounded m the 
yudgment of Tustice Divarka Nath Mitter, 

VVhen there is. a conflict betivcen the Dayabhaga on the 
onc hand, and the other vvriters of the Bengal Sehool on 
the other, the former must be folloved The İhtter cannot 
override the former, but arc accepted as mecic conimentaries 
on the same, and as such arc authoritative only on pomto on 
vvhich the Dayabhaöga is silent, 

Dayatattva mısunderstood — The Dayatattva does not 
at all support the vicvv taken by the Fall Bench, of the 
prıncipie of spiritual benefit, Büt nevertheless a very İcarned 
lavvyer contended before a Division Bench” of” the Calcutta 
High Court that the Dayatattva suppotted his contention, 
namely, that a brother"ə daughter”ə son in: entitled to prefer- 
ence to a grcat-grandson of the pateinal grandfather (7) and 
veent to the length of asserting that “in the: translation: (of 
the Dayatattva), para, 64 15 somevhat different from the 
original,” 


" his is an instance shoving hovi evet the vell regülated mind of an: idvo- 
cate may be betriyed into error by tükimg.an onesided vievv of: a qüestion, 
for no rel Sanskritist could call the correctness öf the translation in qus 
tion The original passige runs as follovs,— 


Ev dar qfçararnex gərrərəT Qa,q, xfiraTÖ, of qrquamnğ 
qüfvarar: faq, vəsə, xfiyaTÖ) 


(4) Gobındo v, VVoomesh, VV R, spectal Nə i?6) Gobind z, Mohesh 23 VV.R, ti?, 
(3) Han v Bama, iş C, 780, 


D iyat ittv 


ğəz DAYABITAĞGA SUCCESSİON fc. IX, S, $, ss, il 


and the transl itton is: as follove” — 

“ Ac cordingiy, as on furlurc of the dec eased proprtetor"s İincage including 
his daughter A son, others süccced, similarly in def aült of the brother"s son, 
the father”k, linesge ending” vvith his daüüghter”s son, tikes the hentage " (s) 

It should be observed that the conyomnt or compound  vvord qüfçarar: 
“ ending vith: his: daughter"s-son”” is an, adyective qualifyıng the term 
füəT qeaTa “ the father”- lineage,/” in the original the former vvord stands first 
and then the term “the Father”, lineage” so that if the vvords be placed in 
the s ime order in ayhich they stand in the original, the last sentence vrould 
stand thüs,— 

€ Gimilarly in default of the brother son, endingevyith-his daughter”s son 
the father - linc ige tikev the heritage”” 

And then the qnestron arises to vhat xoord döeə the pronoun “ 2/6”. in the 
compound  idyec tive term: “ ondingevvith-/2e5-d iughter"s-soır”: rel ite,—to the 
v ord brother, or his son, or to thc father, or his linc ige ? 

Lhe cöntention vyhich appe are to havc been raised before the Court, vvas, 
that it relates to the v ord “brother " or “brother s von This contention veould 
havc been plnusible, if the “pronoun “ his””” had not becn i component part of 
a Compoöund vord quaufying (he term “ the father - hineage”, for, as it stands 
it cannot but relate to thc princip”l svvərd “father"s” according to the gramma- 
tıcal rule of construction 

If the logic il rüle of coustruction be looked into, then having regard to the 
conte xt, there c annoöt be the slightest doubt on the mind of 3 reader as to the 


”? relate- 


person to vvhom the pronoun ““his” 

In order to uünderet ind the truc meaning) of the passage, it is necessary to 
understand vhat: is really intended to be expressed by it , ind for the purpose 
of understanding the süme, vyh at: is Hud dövin in Yan ivalkva” s text on sücces- 


sion, and the expodition of the same s given in the Maitakshar, should be 


tiken into consideration 

T he text of Y ayn avalkyq, İavs doyvn the order of süccession dövmn to the 
brother"s son, thus — 

" The vidoy, ehe datughters also, both parents, brotherə İikevvise, their sons, 


gentiles, etc” (2 

It shonld be borc ifi mind th4t the order of süccession döv to the bro- 
ther”s son as Bud. dövn in this, text, hus been adopted vvith the iddition of 
d tüghter"s son: ifter d tughter, by bötli the sehools İt is ifter the brotheris 
sön that the orders differ in (he tuvo achools the Mitakshar i maintains that 
after him the paaterm il grandmother ind the like sücceed , büt the Davabhaş i, 
folloving the an ilogy of the descendant- of the /62oyz2/5  himself, introduces 
the brothers grandson and the sister”s son after the brother”s son and before 
the paternal grendpircnis And the above passage of the Dayatattva 
embodites this vicev of the Dayabhagı school the principal  vrordsin the 
proposition are, deceised  proptictor and his father,—the vvords “brother"s 
son” bemg but vvords of secondary importance , he is enumerated in 
Yaynavalkya”s text, 33 an hetr, and so his default is mentioned in the above 


(5) D, 1 , xi, 0 $ 64 
(42 S42ra 2 553 
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passage, as the question arİses, VVho İs to take ın his default ? (4) And 
the ansver given by the above passage is, that the father"s decendants şhall 
succeed İike the descendants of the 9 :20s:/45 himself, ending. vvith: his 
daughter”s son, or ın other vrörds, the fither s gre3t-grindson and daughter”s 
son, succeed ın their order after the brother"s son Had the sons of the 
daughters of the 2702os://5"5 son and gründson been enumer"ted in the 
Dayatattva as heirs tuking: before the) p3rents, then and then onİy could t 
have been put forvvard vrith reson that the pronoun “his” in the abovo 
compound vrord, relates to the “brother” or “brother"s son” 

Hence it ıs clear that the "ssertion müde before the Cöurt impugning 
the accuracy of the translation is erroneous and unyustifiable 

And the learned Tudges of the High Court vere not yüstifted in: attachıng 
the importance they did, to the iZse qz ü/ of the pic ider yvho made the bold 
assertion 


Raghunandana on order of succession —Raghu- 
nandana”s Dayatattva support: the traditional intci pretation 
of the Düyabhaga and not the viev taken by the Full Bench, 
that ıs to say, it lays dovn cleariy an order of süccession, 
suppiyıng the deficiencies of the Düy abhagh 

He say that the order of succession tn to be determined 1iy the: ipplıcation 
of to principles, this— " 

“ Therefore 3 successor to the inherit ince is to"be detcrmincd b) refe rçnce 
to £vvo considerations, n imely, his comparatiyc capacity is regards the offering 
of oblatrons, and his proximity of birth” (v) 

And then he goes on to vrork out the order according to those piinciples 
after the 3?o/2e/”s son dovn to iyhom the order is ord üncd by both Viashnu 
and Yaynavalkya, (7) in the: folloying) p assages: reproducing: hinutavah in (s 
V10/V94,— 

“Accordingiy, as on futlure of the dece ised proprietor”5 ovn İle age dön 
to the daughter s son, others sücceed simil irly in default of the brothci”s son, 
the father s İineage ending vith his dauyhters sön takcə the heritige (3) 

İn their de fault, the grandfather succecd3 (7) 

On farlıre of him, the grandmother inheritə ":”: ” (s) 

İn her default, the descend ints of the patemial grandfather, dövn, tö his 
danghter". son, sueceed in the same: vay, as his becn əccn vith reg.ird to the 
father"s issue (a) 

On the same principle, the paternal grest-grindf ither, the: p iternal  gre it- 
grandmother, and the descendant- of the p iternil gretezrandf ither, dov to 
his d aüghter"s son, (succecd in the same order) (6) 

On farlure of (these) givers of oblations partuken of by the decessed 


(proprtetor,) the “cognates” ($2) such as the m"tcrn dd gr indfather, the like,— 
are entitled to the inheritince (c) 


(s) Düyatattva ch xı, $ 60. (v) DT, xı63 (x) See ? 552 
(x) D.T, xi, 04 (9) D T xı, 65 
(:) D T, xı, 66 (a) D T , xı, ö7 


(5) D.T), xı, 68, (O D 1 , xı, 69, 


D.iyatatha 
suppeorts 
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A mong these too, if the m"ternəl grandfather survives, he alone succeeds, 
İn the same vvay as the futher and the like (43 

If he be dead, then (he matemnl uncle and the like become helrs in th 
same order, since they present oblatlon. to the maternəl grandfather and the 
İike, vvhich the deceased (proprietor) yyas böünd to offer (e) 

On therr def ult the “S ikulyas" or the kinəmen of divided oblations become 
hers” (72 

On perusal of these p3ssages ın the original no Sanskritist layvvyyer can 
have any doöubt that the eight cognates beginning” vith the son”s daughter”s 
son and the seventeen maternil relations enumerated respectively in the st 
and znd Nəte fz) c innot be introduced before the sa2z42y68  Although there 
18: no vvord in the original: corresponding to the vvord “these” put vvithin 
p"renthesis in $ 69, still it is: necessarıly implied by the context , and the 
only mntern2l relitions expressed and necessarıly implted by the vvords “in 
the sume viy as the father and the like” in $ zo and “in the same order" in 
8 zr, are, the material grandfither, his son, grandson, and great-grindson, 
and it may be cönceded) also his daughter”s son or the mother”s sister”s son, 
the analoey refcrred to bemg in his favour 

But ait should be be specinlly" nöticed that these m"ternəl relations are 
introduced here bec aüse they cönfer spiritual benefit on those to vvhom the 
decesed proprietor vv3s bcünd to offer but not on the deceased himself On 
this ground only those that conferygthe highest amount of benefit on the three 
maternil incestors beginning vith the m iitetinəl grandfather may be brougbt 
ın they "re his three male descendants beginniny yvith the maternəal: üncle, 
and his daughter"s son By the ipplieatton of the principle of propinquty, the 
maternsl gr andf ither is, like the father ind his father and grandfather, pluced 
before hıs three mıle issue 

It should be borne in mind thüt according: to the principle of propinqurty 
alone, vrhieh is the only princimle folloy ed in Mihkshar), all are postponed to 
agnates Hence by the spplic tion of th. it principle as cil as that of spiritual 
benefit, those cognates only can be placed beforc the agnntes that are szere to 
confer Azg2er amöunt of epiritual bencüt , accerdingiy, no other cognate than 
the eight stated above can be prefcrred to ign ites, evcept perhaps the mother" 
sıster"s son vvho may be said to bc implied by the anslogy 

It has alre ddy been noticed that the Diyatattva issigns to the other cog- 
nates the same position ns they have under the Mitlkshir. Had. that fact 
been knovvn, there vrould have been no question for refcrence to the Full Bench 


Recapıfulatıon of Dayabhaga herrs ın their order, by 
Srikrishna —in his Commentfary on the Dayabhaga, as given 
by Colebrooke ın his translation, 18: inconsistent  vvith: the 
Dayabhaüza as vvell as xvith: Srikiishna”s comments: thercon, 
İt is: diificult to account for: this error, except by assuming 
eıther that Colebrooke”s copy of the vrork vas inaccurate, or 


(a:D T, xi, 7o (e) D T , xı, 7ı, 
(7) D.T”, xi. za, ()1See 2: 633. 
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that the inaccuracies themselves have crept in somehovv 
vithout Colebrooke"s knovvledge. The latter alternatıve ış 
the only assumption that can reasonabiy be made , for, orther- 
vyvise ıt is ımpossible to explam hovv such glaring inconsis- 
tencies could fail to attract the attention of so careful and 
learned a translator as Colebrooke, The follovvng: is: tac 
rendering of Srikrishnas Recapıtulatıon vrhich is given m: the 
edition of the original Dayabhaga vvith its six cöommentaries, 


by Pandıt Bharat-Chandra Sıromanı at p. 342 — 

“ The folloving is the order of successors to the estate of, deceased male 
acqording to this (4, Dayabhaga) “—(r) First, gön , (3) in his default, 
BOR s 801 (3) ın his default, 80h”8 80n/8 800, —a grandson by a predeceased 
son and a great grand-son vihose father and grundfather are both predeceased, 
sucteed yolntly vvith a son ş (4) in default of məle issue dovn to the geeat 
grandson, vyidovr, —havıng succeeded to the husband”e estate she should 
İlve vith the family of her husband or iin their default vith the: family of her 
father, and enyoy her husband”"s heritage for preserving her body, she 
should likevrise make giüfts and the like, of a small portton of the  property, 
for the benefit of her husband"s soul, but must not alıenate it according 
to pleasure like her Szr/42as, (ş) in default, daughters, amongst them, 
ürst maiden, ın her default, bətrothed, on faılure of her, marniod, of 
married daughters, she v”ho has a son, and she vho is likely to have a son 
are entitled to succeed ormtly, but a barren daughter and a sonless vidoved, 
daughter are not entitled to succeed , (6) in default of the marned  daughter, 
dauuğhter s göR : (7) in his default, the father , (8) failıng him, the 
mother , (9) ın her default, brothers, among them first the uterine, ın hıs 
default, a halfbrother if the deceased vvas re-united vvith: a brother, then 
should there be only full-brothers the reunited full brother alone is 
entitled, in his default a fulİ-brother vo is: not: re-united , similarly should 
there be onİy half-brothers, then first the re-unıted half-brother, failıng him a 
half-brother vvho is not re-united, vvhen hovvever, a half-brother is: re-united 
and a full-brother is not re-united, then both of them eqnally succeed, (10) 
ın default of brother, brother”8 sons, amongst them also, Erst the full brothers 
son, faılıng him the half-brothers son, in case of re-union, should there be 
only full-brother”. sons, first the full brother" son vrho is re-united failıng him 
the full-brother"s son vyho is not re-united , should there be only half-brother”s 
sons, then first the half-brother”5 son vrho is re-united, failıng him the: half- 
brother"s son vyho is not re-united, ivhen hövrever, the full-brother"s son is nöt 
re-united and the half-brother"s son is re-united, then botl of them, like the 
brothers, equally succeed , (11) in the default of  brother"s son, brother"s 
80n”8 8008, amongst them also the order by reason of the brother being 
uterine or nön-üterine, and order by reason of being re-united or not, are 
to be understood , (12) on fatlure of him, the father"s daughter”s son, he 
again is the full sısters son or the half-sister” s son, (13) in his: default, the 
paternal grandfather : (14) on failure of him, the paternal grand mother ) 


H, L —?79 
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(ış) in her default, the father”s uterinə brother, failing him the father”s 
balf:brother , (16) in his default the fabhers full brother s gön, the 
fathər”s half-brothers son , (17) the father s fullbrother”s son s sop, 
and the father s half-brother”s son/s gön, are hetrs in therr order, (18) 
in thelr default, the paternal grand-fathers daunghter s sons, amongst 
them also, the father”s uterine sıstar 8 son, and fallıng him the fathers 
half sıster"a son, this rüle is applıcable also to the paternal great-grand- 
father”s daughter”s sons to be mentioned  belov, (19) in: his default, the 
paternal great-grandfather ş (20) on the faılure of him, the paternal 
great grandmother , (2r) in her defsult, the paternal grand fathers 
uterine brother, his half-brother , (32) their sons , (23) gön 8 8018 : (34) 
and the paternal great-grandfather s dauzhter s gön şin default of herrs 
dovn to these viho are givers of £ə/das partaken of by the deceased pro- 
prtetor, the successton göes to the müternal grandfather, the maternal uncle 
and the hke vho are givers of 2z)daş vvhich vvere to be given by the deceased , 
amongst them also (25) the maternal grandfather : (26) in his default, the 
matərnal uncle, (27) his son (38) and grandson are entitled in thetr 
order in their default, the Sakulyas ın the decending. İine vvho are givers 
of /ağa or remnants of oblatıons, partıcipated by the deceased, such as the 
three descendants beginning. vith the great-great grandsaon, are helrs in their 
order, in their default the Sakulyas İn the ascending line such as the patare 
nal great-great-grandfather and the like vyho are participators of thə /4/4 or 
remnant of oblatıons vəhteh vas to ba given by the deceased, and thelr 
descendant: are heirs aocording tq, their proximity in them default, the 
samanodakas are herrs, ın therr default, the preteptor fuling him, a pupil, 
in his default, the fəllovr student, in his def iult, the Sagotras and SsamanA 
DTAVAaTAS of the same village are heirə in thetr order, in default of all the 
said relations, the King should take the estate other than that of a Bruhmana, 
but the estate of a Brahmına should be taken by Brahmınas endoyved vith 
göod qualıttes such as the knovrledge of the three Vedas” 


Sub Sec 11i—DOOTRINE OF 8SPİRİTUAL BENEFİT 

Spiritual benefit —The prınciple of: spiritual  benefit is 
examıned at İength at the end of this Chapter.(2) İt vill be 
scen that it is not the foundatıon of the right of iheritance, 
nor is ıt the onİy eriterion of the order of succession, As 
regards the relatıve amount of spiritual benefit conferred by 
relatıons other than those ivhose süccesston has expressily 
been dıscussed by Pimütavühana, there is absolutely no means, 
test or criterlon vrhereby the same may be determined by us, 

VVho can confer —Spiritual bencfit may be conferred by 
the so-called sağzızdas in the secondary and the tertlary 


senses (z) as vvell as by the saZZyas and the sazidaodalas , 
098 0ız—...—..ReəxRd.mscd€nq." 


(2) See infra 25 640 etc (z) Suğra p 8o, 
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there are many factors to be taken into account for the 
purpose of ascertaınıng the respective amount5 of such 
benefit, that may be bestovveed by different relations , and 
having regard to these factors, it is dıfficult to say that the 
so-called sağ/zdas confer higher amounts of  benefit than 
the va2e/yas, cc, Take for mstance, thc case of a brother - 
daughter”s son, and a sal/ya” as regards a saöılya his 
capacity to confer spiritual benefit by offerıng: 2z2:6/z-/22a or 
divided  oblatıons of vyater is certaın and unconditional, and 19 
transmitted after his death to his son and other male 
descendants , vvhercas a brother" daughters son  actual 
capacıty arıses onİy after his: ov. father"s death, and dies 
vith: himself, so that his capacıty is only 2o/z3//2a/, and may 
never become dcZ:/a/, should he die beforc his ovn father, 
and even vvhen İt becomcs actual it can exist ony so long 
as he is alıve and cannot be transmitted by hun to his: hetrs, 
Such bemg the case, hovv could it be: said that the latter 
confers a higher amount of spırıtual benefit than the former 
vvhen it may so happen that he cannot confer the slightest 
benefit at all, 

Besides, the sağıc/yas may, under certaın circumstances, 
become sağzzeas by reason of the sağzızd?-Zarana for the 
deceased berng performed vvith his fourth: and other remoter 
ançestors in case the three inmediate ancestorə or any of 
them be alive at the tıme of the performance of that cere- 
mony. (7) An exception must be made ın their favour, 
accordıng to the vievv taken by the Full Bench of the 
doctrine of spiritual benefit, 

Maternal relations.— As regard: the maternal relatıons, 
admittediy they do not confer any spırıtual benefit dırectiy 
or indirectİy on the deceased proprtetor hımself, but it is 
said that they confer benefits on the deceased”s maternal 
ancestors to yyhom the deceased vvas bound to offer funeral 
cakes vvhen he vvas alıve İt has alrcady been said that on 
such a ground as this, one can bring:in only those vvho confer 
İhe greatest amount of spiritual benefit on the three maternal 


(2) Sec suğra 6 86, text No ız yodich is cited also by Raghunandana in 
his Suddhi-Tattıiva 
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ancestors, in preference to the saZa/vas vvho admittediy bestovv 
benefits on the deccased himself, and on his paternal ancestors 
on vvhom also he hımself vvas bound to confer spiritual 
benefits, and also bound to leave male issue for conferring 
such benefits on them after hıs death, So that the onİy four 
maternal relatıons menttoned above vho have been mentioned 
by Raghunandana and Srikrishna, are the only maternal 
relatrons that can properly be, and had all along been 
understood to be, placed before the Sakulyas, 

Vievv of Full Bench.—-The Full Beneh begs the question 
by holding that every person offermg: a 22)2a/z to the deceased 
or to any one of his three paternal or maternal ancestors, 
confers higher amount of  spritual: benefit than a saZ///7a , 
for, there s nothing: in the Dayabhaga, that may support this 
position , and yVustice D, N, Mitter misapprehended the 
meanıng of the term 77a3öz:zz.s/ə2ağında or funeral cake 
offered to three ancestors of the decased , and even if his 
iiterpretation of the term be assumed to be correct, yet his 
argument is vıtrated by the fallacy of composition or of 
appiying to a class evhat is: predicated: of: certamn: specified 
indıvıduals: of the same, 

İt is vvorthy of special remark that the argüments by 
vhich: the: author of the Dayabhaga supports his conclusions 
arc some of them opposed to vvell-knovn principle, üniver- 
sally acknovledged by learned Pandits, and also opposed to 


the actual usagc: and practıccs of the people. 

For ıinstance, the matern3l relations are introduced before the Sakulyas 
on the ground that it vvas the duty of the deceased to present funeral cakes 
to his three maternal ancestors, and that therefore the maternal relations 
vo: offer ğəsdas to the same ancestors perform the same duty and therefore 
benefit the deceased 

Nov, it i- a veelləktovrn doctrine of the Hindu practical: religion that a 
elrçictis düty attacles 10 a ğe? son so /ayıç aş he aş free from: imğurily and göllər 
(ron, and so long as Ae is ale fe GRİR kük Z.B admı ) Hence assum- 
İng that the decased vvas boünd in düty to present 2/sdas to his three 
inaternal ahcestofs, that duty dies vvith him, he İs not bound to make any 
proviston for the performance of the same duty by any body cise after his 
death For, although a Hindu is bound to leave a son for the benefit of his 
baternal ancestors, his son cannot benefit his maternal ancestors. Hovv then 
Can the maternal relations benefit the deceased by onering: 269)r4as to his 
maternal ancestors, vho are their ovn paternal ancestors to vhom they are 
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personalİy bound to offer 2:da: 9? For they only discharge their övn: düty 
by performing: their ancestor-vrorship: vyhich they can never nor ever do, 
celebrate ın tvvo different capacıtıes, namely, personal and representative 

Then agam the ancestor-vvorkship: called the Parvana Sradha, vhich is 
the foundation of the doctrine of: spiritual: benefit relied on as. an argür 
ment by lımutavahana, is not really made for the benefit of the  ancestors, 
but for the benefıt of the vrorshipper: himself, in the same manner as the Ancester 
vrorship of the varıous dettes, celebrated by the Hındus There is no gu- goralapə e 
thority in Hindu lav, that the 2///4as offered at the ?zvaa  Sroddha 
ceremony, are actually en)oyed or parttcipated in by those to vvhom the 
same are offered and by their male descendants The interpretation put by 
Yimutavahana (2) on the text of Baudhayana (2) ıs not supported by the 
language of the text (9) for, the Sanskrit veord Ədya does not mean 2/)/4a or 
funeral cake, it means prıimarily a giüft and. secondarıily henitage, and it is 
nov”here used ın the sense of 2oeda. But fimutavahana alone construes the 
vvord as meaning 22/da because its etymological meaning” is: “vhat: is given” 
and a 2zərda is also a thing gives or offered to invisible donces 

There ıs scarcely a Hindu to be found that performs the /Farvara Saddla Parvana, 
regulariy, that is, on each: conşunction of the sun and the möon, A dayıs 
therefore set apart ın the ye ır, namely, ihe //a22a/aya day in the month of 
A"svvına, vihich is a public: holiday, on vyhich day the Hindus may, if they 
choose, perform the thirteen Sradd/2as vv hich they onght to have  performed, 
one in every lunar month during a year 

So far as actual practices of the Hındus are found this Z7e,runz S?addAa, 
ısə, seldom if ever, performed by the Hındus not belonging to the higher castes 
of Brahmanas, Kayasthas, Vaıdyas and the like, and even as regard: the 
members of these hıgher castes it is dontful vhether one in ten performs it, 
even on the //:2a/aya day 

.Hence the conferring of spiritusl beneft ön ancestorə by presenting: Zeyd, 

to them ın the Fg?vasta Szaddha is a myth in the mayority of instances And 
already it has been said that these are intended for the göod of the vorship- 
per, and not for the benefit of the ancestors 

There is, hovvever, one Sradha vehleh in Bengil is performed by every 4dya, 
Hindu on the day after the ımpurity occasıoned by the death of the deceased 
proprtetor is over, that is, on the 1ith i3th I6th and rət day, including: the 
day of death, ın the c"ses of Brahmanas, Kshatrıyas, Varəyas and Sudras res- 
pectively , but it is performed by the follovers of the Mitakshara on the ele- 
venth day, to vvhatever caste they may belong This Sraddha us called 
the Adya Sradha or the first ceremony of the kiınd, vvhich concludes the 
actual funeral ceremony commencıng from the crematıon rıte, Fifteen other 
Sraddhas ending in the Sağrəardı- Karana S)adha on the st hünar Annıversary Sağıətde 
of the day of denth are enyorned for performance vithin the first year of death “ras, 
These ceremontes are populariy behteved to be benefictal to the departed spirit 
y”ho is compelled to reside for one year ın vhat is cilled: //yeza-/22a, or the 
region for the departed souls, v”hich is sömething like the purgatory, vhere the 


(8) D.B ıı, r, 38, () D.B., ıı, r 37. (ən) See sura 6, 8o, 
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spirit, bemg severed from the relations ın this vrorld and not being alloved to 
foin his ancestors in the next ıs to rema ın something İtke solitary confine- 
ment, until the end of the first year vvhen the Sapındı-Katana ceremony is to 


be performed for hım, vhich enables him to enter the £9ra-/o4a or the region 


of the Manes of ancestors 


Although the aforcsaid sixteen Srüddhas ending vvith 
the Sapındı-Karana are popularly belteved to bc necessary 
for the comfort and peace of the departed spiırıt, yet the 
Adya or first Sraddha is the only one vvhich is untversally 
performed, and as regards the rest they are not performed by 
most people vvho cannot afford to pay the expenses necessary 
for their celebratıon, 

If capacıty to perform the Srüddha ceremony be regarded 
as a factor ın the matter of inheritance, then the capacıty to 
perform these sixteen Srüddhas and not the 2d”zaxa Srüd- 
dhas, should consistentiy evith: reason and popular feelingə, 


be taken ınto consideration, 

Besides, the doctrine of: 46//:522£: vyhich is: ümversally  belteved by the 
Hındus as the fundamental article of Futh, rə opposed to any spintual benefi 
bemg derived by the deceased from Sraddha ceremonies performed for him 
Adrishta or the invisible dul force is the resultant of all göod deedə and bad 
deeds of ali meritorious ind. demeritorious, actə and: omissions, döne by a 
person ın all past forms of existence ard also. in the present life, and it is this 
Adrıshta vrich determines the condition of every soul, z c, is the catise of 
its unhappıncss ör misery the state of: a İlving: beg, depends entirely on 
his ovrn past cohduct 

And this afford. the strongest argument Tor the vievv 
that only the conclusions set forth in the Dayabhaga should 
bc accepted, irrespective of the reasons vhereby the same 
are sought by itə author to be supported, vihich may not be 
cogent at all, nor necessarily acceptable to, or acepted by, 
the people, and that novel inference: deduced from them 
are not yustifiable, 

İt vvould üot be out of place here to enumerate the rela- 
tions on vhom the duty of performing the sixteen Sraüddhas 
or Preta-friya is imposed, ın therr: order, The folloving 
order is deduced by Raghunandana ın his Suddhi-tattva from 
a consıderation of various texts.— 

“() Eldest son, (2) younger son (3) son)s son, (4) son)s son”3 son) (9 
vidov, (6) vidov) having a son too: young” to be capable of performing: the 
ceremony, (7) unbetrothed daughter, (8) betrothed daughter, (9) marned 


- 
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daughter, (10) daughter”ə son, (12) younger uterine brother, (13) elder uterine 
brother, (13) younger half-brother, (14) elder half-brother, (rs) son of younger 
üterine brother, (16) son of elder uterine: brother, (17) son cf: younger: half- 
brother, (18) son of elder half-brother, (19) father, (20) mother, (2) daughter- 
İnelav, (32) son”s maiden daughter, (23) son”a married  daughter, (24) son)s 
daughtər in-lav,, (28) son)s son"s maiden daugbter, (26) his mamed daughter, 
(27) paternal grandfather, (38) patemal grandmother, (29) the patemil uncle, 
(30) and the İlke sağısıda (on the father"s side), (3) Samiünodaka, (32) 
Sagotra, (33) maternal grandfather, (34) maternal uncle, (38) sıister"ə sön, (36) 
sağlrdas on the mother s side, (37) Saminodakas on her side, (28) vidovr ofa 
different caste, (39) unmarred yvvife: (continuous €oncubine?)), (40) father-in lav” 
(41) son-ın lav, (42) paternal grandmother s brother, (49) pupil, (44) prtest, 
(48) preceptor, (46) freend, (47) father”s frend, (48) fellov-vıllager of the 
same caste vrho is patd for,—these forty-cight are in therr or ler entitled and 
hable (to perform the Prefa-2raya of a male)” 


İt is vorthy of special remark that “a son”s daughter"s 
son” ar any other relation of the same kind, is not mentloned 
at all, although son”s daughter and son”s son”. daughter are 
mentioned. And ıt cannot but be admitted that the above 
arder affords the strongest evidence of degrees of natural love 
and affection of the relations vvho are to perform the 
last services to the deceased, although most of the vvomen 
are excluded from inheritance, being disqualifted by thetr sex. 

The concluston, therefore, is that the capacıty for spiritual 
benefit such as is expounded by yustice D. N. Mitter, cannat 
and ought not to be made the basis of an order of sucees- 
siqn, vyhıch is opposed not only to the feelings of the people 
but also to the natural development of lav, 

Natural love, and number of degrees of relationship. 
—Europeans among y”hom the yomnt famıly system İs ur- 
knovn, and vrho are ignorant of the natural influence of the 
system in moulding the grovvth of love and affection of the 
members tovvards each other, and also tovards therr children 
ın the same manner as if they vere their ovn,—may very 
vrell take the strength and ıntensity of natural love and 
affection betvveen a man and his relations to be inversely 
proportional to the number of degrees by vehich they are 
distant from him. But the same can, by no means, be 
predicated of Hındus vrho İlve in yomt famılies, the ioint 
famıly system being the normal condıtion of: Hindu society, 
İt goes v/ithout saying that those vvho are called to liye 
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together from their bırth, and are a ssocilated together in 
times of oy as veell as of distress, and vho help and are 
expected to help each other vvhenever necessary, are tied 
together by bonds of union vehich cannot büt be very strong 
in the nature of things, quite independent and irrespective 
of the number of degrees of relationship. The Hindus 
vrould be astonıshed to kan that ther e are European Vudges 
vrho could not be induced to be lteve that in a point family 
the natural love and affectıion of the grandparents for their 
grandehildren, are at least equal to, if not greater than those 
of thcir ovyn parcnts.. for, the love and affection that are 
called xazaraf are realiy to a great extent aegzzred by 
rçason of certaın causes that do appiy more to the paternal 
grandfather and grandmother of children in a İToint family, 
than to their father and mother, to vyhom alone the causes 
vvould have applıed had they ltved separate, like the 
Europeans. And the agnates, though distant, have bonds 
of closer union to be attached to each other than the cognates 
as a general body (zz) Hence, although a son”s daughter"s son 
or a brother daughters son may, in the estimation. of 
Europeans and of some English-educated Hindu “lavvyers 
viititout Sanskrıt,” be deemed, having regard to the number of 
degrees of distance, to be very near and dear relations, yet 
they are m the estimatıon of the Hindus very distant rela- 
tıons, by reason of their belonging to different families : and 
it cannot but be admitted that amongst the mağority of the 
Hindus vvho are fallovers of the Mitökshar6, all cognates, 
vvith the single exception of the daughters son in case the 
deceased vvas separate, are considered to be inferior to the 
agnates, hovvever distant, vvho are recognized as heirs in 
preference to all other cognates agreebaly to the princıple of 
propınquity vvhich is the admıtted eriterlon of the order of 
succession in the Mitakshara School, (o) 

The custom relating to the ohseivance of mourning 
affords the strongest possıble evidence of the nearness of the 
sağulyas and the sasıdnodlağas , all his: sa/u/yas have to 


observe mouming at the death of a Hındu, for the same 


(x) Suğra 6 1os, 
(ə) Some cognates intrgduced by Act II of igəg sec asızc 2 sö7 
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period as is provided for his ovvn son, that is to say, ro, 12, 
IŞ and 3o days respectively for the four castes in their order: 
it should be borne in mind that for the purpose of mourning, 
sapindas under the Dayabhiga are thosc relations vvho are 
sagotra sağindas under the Mıtakshara, (2) remoter agnate 
relations residing: in the same village do also aez:zaZ/y observe 
mourning like the saZzZyas, though the period of mourning 
ordaıned in the Shastras, for them, is three days only, vvhich 
is also the period for nearest cognates such as the daughter”s 
and sıster/s sons, vyhile the brothers daughters son and the 
rest vyhom the Full Benches have introduced before saZz/yas 
are not required to observe mourning even for a sıngle day. 

But nevertheless, one of the unnatural consequcnces of 
the prıncıple of spiritual  benefit bemg supposed in the 
manner explaıned by the Full Bench, to be the criterion of 
the order af suecession, vvould be, that some cognates vvould 
take the inheritance in perference to agnates to the same 
degree,—a result vyhich is—-opposed not onİy to every 
system cf gurisprudence but also to the very text of Manu 
on vvhich the doctrine is based A student of comparative 
İürisprudence vvill find that at first, cognates vvere not recog- 
nised as heirs at all, then ın the course of progress they vvere 
recognised as heirs, but vvere  placed after all the agnates , 
then, some of them vvere permitted to have a position on the 
order of successton, in prefercnce to more distant agnates , 
and the last stage of development has been, to abolısh all 
dıstinctions betvvecn agnates and cognates , but it r. növvhere 
found that cognates take ın: prefercnce to agnates of the 
same degreecs vvith themselves, 

Take for ınstance the Roman lav the Tevelve Tables 
did not at all include the cognates in the category of hetrs. 
İn course of tıme vrhen the famıly unıon became İess strong, 
and importance began to be attached to the nearness of kın, 
irrespective of the famıly, the exclusion of all cognates from 
inheritance came to be regarded as unnatural and as a sürvival 
of an archaic institution , the /”/oezor Üy2ayis recognized the 


(2) See D B,xı,ı, 4-42 
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heritable right of certaın cognates under the pretext of giving 
them forms of actıan. And at last all distinctions betvveen 
agnates and cognates vvere abrogated by ustıntan, 


The Mahomedan lav also discloses similar development. 
The Sunnı Sehool appears to be antertor to the MitaksharA on 
the port of development , for, it postponss all cognates vrith 
out any exceptton, to agnatcs hovyever distant. According: to 
this school, even the daughter” son in evcluded from inheri- 
tance by the remotest agnate, The Shia School, hovvever, 
has abolıshed this: distinction betivecn agnates and cognates 
as regards the right of mheritance, although the agnates still 
cnyoy certam privileges: shovmng: their: süpcitority to the 
cognates, 


Sımılar development is: fornnd” in Hinda lav to la certaln 
extent, Manu does not recognize the cognates as heirs at 
all, the daughters son mentioned by Manu to be equal to a 
sons” son, refers to the 4ğoz?:Zee” daughters son—a kind of 
adopted son vrho is. an agnate, and not a cognate, 

Cognates are, İater on, recognized as heirs for the first 
time, by Yüymavallya svho places them after the agnates. 
Then the Mıtakshara made a change in the lav by giving 
to the daughters son a very supastor position m: the order 
of succession, as has alrcady been said, and the Dayabhüga 
has given to some other cognates a pəsition in preference to 
many agnates 


The Hındu lav, hovever, has not yet arrived at that 
stage mn) yhich the: distinction betivcen agnates and cognates 
is abolished, by reason of the ?omnt family system, svhich: is 
the foundatıon of the distinction, still: prevailıng: in Hindu 
soclety agnates İive together şormntly, excluding: cognates, 

But the development of lav, vvhereby çognatcs are 
prcferred to agnates of the same degree vvith: themselves 
15 qurte unnatural and unprecedented mn the history of: lay, 
and iə not at all sanctioned by the sages, for instance, son”s 
son s daughter”s son takıng ın preference to son”s son”. son”s 
son, brother s son”. daughter”. son takıng: m: pieferenee to 
brother”s son”. son”s son, and the maternal great-gicat: grand- 
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father”5 descendants takıng in: preference to the pateinal 
great-grcat-grandfather 5 descendants, 

İt appears so unreasonable that the Iıgh Court did at 
first refuse to sanctıon it, (7) This decision vas: pronounced 
erroncous by a Full Bench, the yadge- of avhich: did: not 
decide the: question but thought themselves bound by the 
yüdgment of the first Full bench, although the only question 
before the latter svas, vvhether a, brother”. daughters son 
and the like vvere heirs at all, And they entirely lost: sight 
of the prınciple of propinquity 

İt has alrcady been ob.erved that although the text of 
Manu on vhich limütavahana reltes, may support his theory 
vvith respeet to thc three maternal relations, namely, the unclc 
and hıs tuvo descendants, yet it cannot be applıed to the eight 
daughter”5 sons, Manu says,—“To three (ancestors) should 
İibattons of vvater be offered, for threc is ordamned the: offering 
Of: 2:ndlas or obituary  oblatiıons the: /oz?/2 is the giver ot 
them, the ////2 has no concern ın them ” 

İt should be noticed that the terms 7oz/? 22 and 7/72 in 
this text of Manu are used relatively to the: remotest of 
the three ancestors hence, it can by nc means be so 
construed, as to include any of the daughter s sons vvho müst 
be /7/Z2 ın relatıon to the remotest of his three maternal ances- 
tors to vvhom he offers 2z)/a7z5 since the mother must be 
one degree ın the computation of degrees, though she is not 
one of the three ancestors on the maternal side to 4vhom 


20ndas as offered. 
The grand sons by daughters of the 27oğos:2/25  himself 


and of his threc patcı nal ancestors are introduced by İimüta 
on the authority of a special text declarıng the equalıty of his 
son”. son and a daughter”s son vith respeet to the capacıty for 
spiritual benefit, vvhich text, cannot appiy to a son”s daughter”: 
son,or a brother”s son, or the lıke, vvho confers such benefit only 
on the son or the like, z e,, on his ovn maternal grandfather 
only, by virtue of that special text, but not on the 27620s4//z3 
nor on his father or the lıke, (7) 


(2) See Kashee v Ra) 24 VV R 229. 
(r2 DB. xı, vi,g 
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Thus it is clear that the text: on vvhich limüta relle: cannot 
stipport the zəz/£?eəce dravnn by the Full Bench. For had 
vhat is ascrıbed to limüta been his rule: intention, he vvould 
certamİy havc expressly mentioned at least one of thesc 
daughter”s sons, 

Case-lavv and altered order of successton,—İln the case 
of Gurugovinda v, Anund. La//, (0 the uncle"s daughter”. 
son vvaə held to be an heir, and it vvas admıtted by Babu 
(əubsequcntiy lustice and aftervyards Sir) Romeschandra 
Mıtter that if he vvhosc: claim vras icsisted by his client, be 
held to be heir, he vvould succecd in preference to his: cltent 
vyho vas a SeZziya , and the reason for this admıssion scemə 
to have been that if the doctrinc of: spiritual: bencfit, upon 
eyhich: Pustice DN, Mitter svanted to base the clatmants 
heritable right, be correct, then he must take to the exclusion 
of sağulyas İt did not strike to any one them, that the sad 
çlarmant mıght be an herr, yet he might hold the same place 
under thc Bengal School as under the Mıitakshara School, 
İt i5, hovvever, clear that havıng regard to the questton for 
their consideration this Full Bench vas: not: called upon to 
decide the: qucstion as to the exact position of the paternal 
uncles daughter” son in the order of succession 

Hovvever that may be, the result ıs that all the second 
and the thırd class Dayabhaga sağzəlas (6) may be contend- 
ed, according to the rcasons set forth in the yudgment of 
yustice DON: Mitter, to be preferable to the sa2z//vas, But 
mn so domg one must altogether ignore propinqutty the 
fundamental principle: of: inheritance, contrary to the Düya- 
bhaga school, 

Although Full Benches are said to -ettlc döoubtful  points 
of lav, yet the effect of the above Full Bench decision has 
been to unsettle the vvholc lav of inheritance 

İt should be observed that eight daugters son vere by 
necessary mplication recognised by that Full Bench as herrs . 
they arc, (1) sons daughter”s son, (2) son”. son”. daughters 
son, (3) brother”5 daunghter” son, (4) brother”. son”. daughter”s 


(95BL Ri 133V R FBq40 
(2) Set sufra £ 92-99 and the table at 2, gö 
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son, ($) paternal uncle"s daughter”5 son, (6) paternal uncles 
son”s daughter"5 son, (7) paternal granduncle daughter- 
son, (8) paternal granduncle"s son” daughter”s son. 

The precıse position of these in the order of süccession 
has been the subyect of dıspute in many cases The conten- 
tion on behalf of them has been that the tvvo descendant. 
of the 27o2os27us should succeed in preference to his parents 
and their descendants and the tvvo descendant: of the father 
əhould take in preference to the grandfather, and so on. 

But this contenttion could not be accepted and given 
effect to, except by overrıiding: the order given in the Düya- 
bhüga. The first case on the pomt vvas that of Goöz24/ örasad 
v, /foheschandıa () vhich vas: decided by tivo eminent 
Yudges of the Calcutta High: Coürt, namely, Chief Tustice 
Sır Richard Couch and yustice Ainslie, vvho held that these 
eight: daughters” sons cannot be placed before the paternal 
great-grandfather”s descendants, including his: daughter”3 son 
(ə?) the competition in that case vvas betvveen the brother”: 
daughter”s son and the paternal grandfather"s great-grandson, 
and the latter vvas held perferable 

The correctness of this decision vas: impeached in many 
subsequent cases, but it has been uniformly folloved. (cv) 

But nevertheless some yudges of Mofussil  Courtə: mis- 
understand the effect of the abovc rulıngs of the High Court, 
and commit errors by follovving the argüments in the yüdg- 
ment of flustice D. N. Mitter. 

The order of succession among  thesc cight: daughter"- 
sofiə is the order in vvhich they have becn enumerated 
above, (?) 

İn a case of competition betvvcen these cight: dauhter”s 
sons on the onc hand, and the maternal relations on the other, 
the former arc to bc perferred agrecably to the exposition by 
the Full Bench, of the prnciple of “piritual benefit , accord- 
ingly it has been held that the fathers brother”: daughters 


(ə) 15 BLR 35 33VVR. ti? (v) No 24 sspəa 5 013. 

(0) See In the matter of Oodoychurn, ə, C 411: and note, Göpal o Harida:, 
ıı C 343, Hari v Bala 15 C , 780, besidcə there arc many unreported 
çases (a2 Pran v Surub io C.L N 484 
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son is entitled to succced ın preference to mother"b brothers 
son, (7) 

The order of succession amongət the maternal relations 
vho come vithin the: sağzərafı: relationship: expounded by 
Yusticee D:N Mitter is in the order in vvhich it has been 
numbered in the genealogıcal tree (s) İt must be exactly 
ətmilar to the order amongst the thirce paternal ancestors and 
therr: descendants, excepting this: that the three maternal 
female anecstors are not recognised as hcirs 

The qucstıon vvhether the ecight daughter”ə sons and the 
maternal relatıons other than the maternal grandfather and 
his threc descendants, should be preferred to the sa2z/yas 
has not, as it has already becn said, actually been yüdicrally 
dıscussed and decided by the High Coürt in any case 

İn the case of A/esəratl Koy, (a) in vhich therc vas a 
competition betvveen the brother. son son and the 
brother”s son”. daughter”s son, the former avho is a saZg/ya, 
vvas preferred to the İatter vvho is: a sağzaaıı accordıng to 
yustice DON Mitters exposition of the: principle and. the 
order of succession The İcarned yüdges could not accept the 
viev/ that a cognate should take to the excluston of an agnatc 
of an equal degrec, 

The correctness of this decision 4vas: called iri qüestion 
ın the casc of Z2əgəzəzğer V— Mona, (2) in vhich the com- 
petitton vas: betiveen: the: brother”. daughter”ə son and. the 
great-great-gi eat-girandfathci”- great-gicat-grcat-grandson , and 
(he qucstion vas: referred to a Full Bench for their con- 
stderation,, Büt this Full Bench: refused: to yüdicially  decide 
the port, as the İcarned yudges thought themselves bound by 
the decision of the first Full Bench, although the Tudges there- 
of vverc not called upon to decide the port, as it vvas not at 
all referred to them. The brother"s daughter”s son vas held 
preferabic. 

Thus has arısen an unsatisfactory and abnormal state of 
the lav, in: vhich certain cognate iclations vyhose very exis- 
(v) Brala v hvan, 26 C , 28, (4) Suğra 5 97, 

(a) 24 VV R, 229 (9) 9 €, s03. 
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tehce may be unknovn to the deccased proprietor, vvould 
heçome his heirs in preference to the saZızu:s İiving, it may 
he, in thç same house vrith him, and regarded by him as: near 
and dear relations. 

İn dıscussing the question, the learned Vudges have çom- 
pletely ignored the principle: of propinqurty. and cönfined 
their: attention exçlusively to the principle of spiritual benefit 
alone, Bat it is absolutely impossible to explaıin and main- 
tain the accepted and nov settled and undisputed order as 
set forth ın the Düyabhga vithout: recqurse to the prinçiple 
of proxmmity. But yet it is: not even alluded to in the deci- 
siOnə on the qucstion 


İt may be asked,—Does a Hındu, mn the ordinary state of 
things, knov evçn the exiətence of the daughter”s son, of the 
son and the grandson of the maternal great-grandfather or 
great-great-grandfather, or even of the son and grandson of 
the maternal grandfather ? "The ansvver is obvious, Any 
cne acquaınted vvith the cüstoms, manners and habits of the 
Hindus, and pausıng to think about the matter, cannot but 
vvonder hovv these daughter"s sons could be preferred to 
sağulya relations vvho have to observe mourning at the death 
of the deceased proprietor for the same period as his ovn 
son. 


The questton is onc vhich ought to be yudicially  consider- 
ed and the lavr cnunciated according: to the true construction 
qf the Bengal commentarıes, by a Full Court of all the fudges, 
and there ıs a pıecedent for this course, Several times (c) 
such attempts vvere made, but on cach occasıon the High 
Couit refused to re-open the qucstion decided by the Full 
Bench, İn one of these cases (47) Chef fustice Sir: Lavvrence 
Venkins rema ked “Undoubtediy there are, “7” a number of 
consideratıons that mıght be brought into play vverc the 
matter untouched by authority, € ” “İt has: becn treated 


(6) Kedar Nith ə Amrıtalal, ıö6 C L 7 342, Kailash v Kurana, 18 C VV N 
477, Kedar Nath v Harıdıs, 43 C rr: i9 C VV N ri8i , see also in this 
connection Dino Nath v Chundi, 16 C 1 7 r4 (1889) , Radha Raman v 
Gopal, z4 C VV N 26 

(4) 43 C 1 10-ir ig CVVN ri8r 


Principle 
enunceiated 
by bull 
Bench 


18 opposed 
to texts, 


though 
döuübted 
still 
folloved 


İatest vievv, 


Exmın"tion 
of spiritu"l 
benefit 


64o DAYARBHAGA SUCCESSTON İC, IX, 8, 4, ss, Hi 


as göverning caseş of similar description by other distinguish- 
ed Vudges " “ € And they one and all have felt that it is not 
for this Court, at any rate, to qucstton the propriety of that 
Full Bench decisıon.” There is. a deciston vyhich even: after 
these cases, has expressed that spiritual efficaey is not the 
only guide to trace the order of succession, (2) 

As the Hıgh Court is not dısposed to reconsider and over- 
rule the Full Bench decistons, the Legislaturc ought to be 
moved to codify the lav, consistently vvith the feelings of the 
Hindus of Bengal, ın consultatıon vvith İgarned Pandıits and 


somc English-educated Hindu lavyers, 

Examıdatıon of the Principle of Spiritual Bənefit.-At one time İt 
yras thought the doctrine of: spintual"benefit is the key to the Hindu lav of 
İnheritance İt is: növ, höyvever, admıtted on all hands that the döctrnne 
has nothing vehatever to do vuth the //:/a2:3aza lav of inheritance Bit it 
must not be thought that the 4//44:4aza is silent about the Sraqd3a cero- 
montes forming the foundation of the doctrine Ön the contrary it vill he 
found ın the Acharakdnda a miuute and exhaustive deseription of the various 
matters econcerning those ceremonies But the author of that 
does not even allude to those ceremontes vrhil: dealing vit inheritance 
sn as to imply any sequence betvveen the ivo There are, hovrevet, 
a fev passages ın that part, implying ra: r the converse of vhat s 
understood by the doctrine of spiritual benefit other vvords, relations that 
become helrs are required to perform the ex: al ceremontes for the decea- 
sed , but they are not held to bocome hetrs because they confer spiritunl 
benefits 

The expression “ exequsal ceremonies ” means the sıxteen srddahas ending 
vith the sağrədığaran ceremony These are the most important cerimonies, 
but only one of them ıs (/) regularİy performed by every Hindu that has not 
openly renounced Hındusm The İast ceremony has, as has been already 
said, the effect of uniting the decessed vvith: his departed  2aferna/ ancestors 
ın the next vrorld But for this, his spirit vrould have roved over the earth, 
ın sömething like solitary confinement These ceremontes are requtred to be 
performed by relattons male or femnle in a specifted order, the next in order 
being competent to perform in default of the first Some of these relations, 
hovvrever, are not in the category of hetrs (22 ” 

The author of the Döy ibhaga deals vyith the order of succession in the 
eleventh Chapter of that treiitise İn İaying dövr the order he professes to 
interpret certain texts of the sages, vyhich set forth the order to some extent 


by vamiüng the relations, and then end vith generic terms, and he refers to 
———” —” ”—————— ———————- 


(e) Nalınıksha vz Rayanı, 35 CVVN 725, 729, see also Akshoy v Hari, 35 
C VN 7əı, 720 . 

(r) Suğra 2 609 

(g) See sufra 1) 630-031 


C, IX, 8. 6, ss, ili) SPIRITUAL BENEFİT öqt 


thə capacİty for conducing to the spiritual benefit of the deceased as one 
of the many reasons İn support of his exposition of the order of succasslon 
deducıble from those texts 

The author does not hoveever, allude to the above mentloned sixteen 
sə dddAas or to the e2oddəsta srüddəa, in considering the capacıty of a relation 
to confer spırıtual benefit He confines his attention to the Z2d”vasıa srdaldAaş 
alone for the purpose İt has already been said that these ceremonies are 
regularly performed by none : and although the unvvillingness of the people to 
regularly perform the ceremontes, has given rise to the rule that these may be 
performed once for a year, and a day named ?/da/ayd is set apart for that 
purpose, stıli very fev Hindus of the persent day observe these ceremonıtes 
Thıs omisston is rather to be regretted and is due mainly to the ignorance of 
the people ın general as to vhat is meant by the ceremonial conducted ın 
Sanskrit They are calculated to exercise a very salutary influence on the 
human mınd, by forcing on it the idea of the vanity of the veorld, İlke a valk 
İn a cemetery 

One vvill be in: a position to clearly uünderstand the doetrine of” spiritual 
benefit if he examines hövv the author of the Düyabhüga makes use of that 
theory The follovvıng is a summary of the references rn the Dayabhaga to 
this principle — 

ı A grandson hy 3 predeceased son and a great-grandson vvhose father 
and grandfather are both dead, ınherit together vith a son The reason assıgn- 
ed is, that these three confer equal amount of spıritual benefts by performing 
the 2d”zasna srüdaha (2) 

A grandson v-hose father ıs alıve cannot perform the 2d”vaəıa so he cannot 
take (z) Potential capacıty is here disregarded 

A son offers three oblatıons, a grandson tvvo, and a great grandson one, 
but this dıfference in the nümber əf oblatıons is taken to be of no effect İtis 
also to be noticed that vvhen they confer equ"l amount of spiritual benefit, 
vrhy do they not take Zer ceğəfa, if the doctrine be the sole criterion of: inheri- 
tance ? 

23 VVidov succeedə to the estate of the soəzx55 husband, by virtue of 
express texts Conflicting texts are referred to “They are reconciled by 
holding: that the contrary texts do not intend to lay dovrn the order of succes- 
sıon but to enumerate the hetrs İt vill be borne in mind that from these texts 
the author of the ?,ə4a2s2ara deduces three difterent modes of devolution 

The author of the Dayabhaiga (?, invokes the aid of the doctrine of 
spırıtual benefit in support of his: conclusion in favour of the vvidov”s 
successıon He cites many texts ın vvhich the sages declare that the 
birth and existence of the three male issues are spiritually beneficial 
to the father and other ancestors, independentİy of the performance 
by them, of any religious ceremony for offering 22/42 (2) Upon the 
(2) Ch ıı, Sec ı para 18 

(ə) Ch in, Scc i, para 19 


(2) Ch xı, Sec ı, paras 31-4 
(8) D B,xr,ı,3ı : 
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ship, by putting. a növel meaning on the term düya an a text of Baudhiyanı, 
according to vvhich, hovvever, the: first class sa/ğındas only may come under 


that term He states thit next to the mule issue, the vrıdovv may confer 


spiritual: bencfit. by pr ctising: tusterities and add, that she might caus 
9. üf 


her husband”. soul to fall to the lover region by leading a, viciou 
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spiritual: beneht, very different 


She succeeds for tvvo 


pecullar re isonə 
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from the rıtes upon vhich the full Bench telreə, 
3 Daughters  succession iə bised upon express texts She herself 


cannot cönfer any spiritu il benefit, bit her sön may dö so The daughters 
that arc sonlc ss ind nət likcly to hiaye sonrs, are excludcd 


"The m.auden dauybtci 18 preferred to othcis , üs her marri ie is requlsite 


for the spiıritual avelbare of her: departed paternil: ancestore, vho svould 
others ise fall to a reyion of torment Büt tlhcrc sün cxpices text fot: this 


bref renco 
H the spiritual benefit derivod f om s, qedlas vere the only critenion, the 


daughter - son ouxht to hay? been held preftrabic to both maiden and 


marriod dauyhters 


4 Davçhtet"s son 
There uc also texts to the) effect that he confers pecular spiritual beneht 


İlke the son s sun, by his very birth and existence apart from the offering of 
2madas AL these texte, höyvre vər, really refer to (hc sppoinred daughter"s 
son, sre,a kind uf adopted son and. not to the oidinary daughter”s son 

5 Pathci"s succession s biscd upon express texts He is postponed to 
the dauşhter s son, becsuse he olferə tuo  oblatıons ind the daughter”s son 


There are express texts in favour of his succession 


Three 
İb vil De observed th tin this in-taince the potentral capacity alone is 


looked to 1he dauuyhter”5 von may net actully present "ny obl ition at all 
For af his father be live he is nöt coömpetent to perform the 26”vdərds 


səd daddı, and if pre dec ise bis fatber he cin bestov no spiritu al benefit at all, 


by orterinz oblationv İEhe daughfer "v son”s son does net ofler iny oblation, 


Tteavill be born in mün hit the Zey zezəra vr adalha is nöt sepnrately per 
İt is a ceremony in honour of 


formed ni hononr of this maternil ancestors 
performed, then the maternil 


the paternal ancestər. alone VVhen it-ns 
ancestors also ie vvorehipped, bit not in all c iscs 

Aeeordink to the doctrinc of “pintu.il beneht, the father and. the p3ternal 
uncle (iiyht to have uce er ded togcther, a, both of them oHer to oblations 


Propinqurty ilone con explain tü father"- preftrenroe 


The father is prefer ed to thc brothci vyhosc copacity for: spiritual: benefit 
Iv süperlor to (he formct"u, büt potential dütring his life one cannot  nrəfər 
eutenon for postpon- 
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ng, vyhich he his: not: done mn the eqse of the dav zhter"s son, or ünless he 
relles on propinquity vrhereby only he may prefer the fither to the 1 rother 

6 Mothers right is based upon express texts Re isons for preferring 
her to a brother arc, gratitude in return for: secular benefits recetyed,—n: nevr 
factor, and her c ipacity to coafer spirituql benefitə by giving: birth to sons 


She can inherit vhen a vidov, ind if she has no male issuc then, she 
c annot even indircetly cönfer iny spiritial benifit.in the süd minner 

İn striet aecordance veith the: doctrine €f) spiritunl: benrfit 49 ünderstood 
by the Full Benuh, she ought to -nlive been postponed to miny others The 
doctrine müst be gtven up in her case vihich can by no mens be brought 
under ıt 

7 Brothers succession  ifter the parents is oxpressly menttənsd in the 
texts There is an express text for the preference of vholc blood An addı. 
tional rcason assıgned. is that the full brother: offer, bl iltons to the 
decesed"s ovyn mothcr to vhom he vs bond to present: cblatton? in the 
Zorrana srödadla, vihereis the: half-brother offers to his ovn mother and not 
to tbe mother of thc dece3sed 


Folloving the spuaitual bönclit: theory, stricil,, a, roci nitçd: half-brother 
could not be held to sücceed yerntly avith ai full-biother not re-united Nor 
could reunion be taken to give preference in other € ise 

"T be oblation presented to (hiz müəthcr 13.a nüvr factot 

The full brother otfers, therifore, six undividod: oblations, or: rother nine , 
three to p"ternal miule ancestorə three: to the mother, the peteril çrind- 
mother and great-grindmother , ind threc, to the: maternil mülk: ancestors 
Still, he: is postponed to the faither iyho ülicrs only four, and to the d üughteris 
son vvho offerə only three 


8 After the brother comes the brother", “eh: ünder the: express: texts 
He offers təvo oblutions A full brotlci”s son offers tavo more oblations to 
tvvo female ancestors vyhile a hilf brother") on presents only one such: oblas 
tion to the dece ised"u paternal grandmother 1.hiq is set forth as an addı- 
tional rcason for (he: prefcrence of the former 

Thus far, the order of sü cession is the same as: under the: Mitikshar), 
yatb the slight: difference is to the order betiycen the parents, and the 
inheritance of barren and sonless vidoved d tughters- 


g Tühen comes the brother"s grindson, he is not: exvpressiy nimed but 
İs included under the term ,o/?ay£ Hec. offc, . one obl ition 


The brotber"s son and grand4on are preferred to the: paternal uncle ho 
oflers tivo oblatıons inasmuch: as they present obl itions to the father vrho is 
to be principally considered 

The brother"s gte"t-gr indson beg: (be fifth in: descent: offers no una 
divided” oblation and thciefore ciinnot take növ 

10 The sıster"s son come3 in next, He presents thrce oblatıons 


11, Then the author of the Düyabhügı lay” dovn generally that the 
gtandfather"s and great-grandfatber"ə descendants incelusive: of: their daugh- 
ters soh, vill take in the same vay üs the father"ə deəcendants 


044 DAYABHAĞA SUCCESSİON İC. IX, S. 4, ss, Hi 


The reasons assıgned for the successıon, in the above order, of the sons 
of daughters of the three paternal ascendants are, that they ought to take 
on the same grounds as the decsased"s ov”n daughter”s son, and ın the proxı- 
mıty of offering: oblations and that they are included under the term go/rqys 
in the text of Yüynavalkya 

The avord goz,a)a is taken in the Mitakshari in the sense of saço/ra or 
agnatıc relatıon the author of the Dayabhaga takes it in its hiteral sense, 
namely, descended from the gozra in this sense the sons of daughters born 
in the famıly may be called go/razas, though it. is far-fetched 

12 Then the author says that ın default of the grest-grandfather"s descen- 
dants including his daughter"s son, vrho offer oblatıons en)oyed by the 
deceased, the maternal uncle and the like succeed, because Yaynavalkya 
inCludes them under the term öazza Zə, and because they confer spiritual bene- 
hts upon the decessed by performing a düty vihich the decesed vvas bound 
to perform, namely by presenting: oblations to their övin paternal ancestors 
vrho are the maternal ancestors of the deceased 

He says that uses of vvealth are tvvo, enyoyment and eharity VVhen it 
Cannot conduce to the enioyment of the deceased, it ought to be appro- 
ptrated tö charitable purposes such as are calculated to confer spiritual 
benefit upon the deceased He adds that the takıng of the svealth by the 
maternal uncle and the İrke furnishes them vith the means of presenting 
oblatıons to the maternal ancestors to vvhom the deceased vvas bound to eve 
oblatıons ş and the deceased ıs benefitted by gü/fTs of oblatıons to maternal 
ancestors by the maternal uncle and the like 

In Ch xı, Sect vı, paras 12-20 and 28-3ş, there ə a lengthy discussion 
on this subyect The real difficulty of the author, and the vvay ın vvhich he 
meets the same, vvill be better understood, if attention be paıd to the follovv- 
ing texts, one of Yüyavalkya and the other of Manu 

(3) The yvidov and the daughters also both parents, brothers İtkevvise, 
their sons, the gentiles (go/zazas) the cognates öazza.As, a pupil and a fellovvə 
student in default of the first among these, the next ın order is heir to the 
estate of a sonless deceased man — 1dyzava/iya (7) 

(2) To three must lıbations of vvater be made , for three is the oftering of 
funeral cake ordarmned the fourth is the giver of the same , the fifth haş no 
concern ın them To the nearcət sağanıda the inheritance next belongs After 
these the şağıclyas or gentiles, the breceptor or thə pupil —/a,6z (9) 

1 herefore according to the plain meaning of the text of Yaynavalkya the 
cognates or öasd/2xs can be heirs only in default of the gentiles And) this is 
the real difficulty in the yvay of the introduction of the maternal uncle and the 
rest before the sa2x/yas or gentiles 

The expedient hit upon by the author of the Düyabhiga ıs this Manu 
does not name the cognates in the category of helrs Büt there is a maxım 
that no code of lavv can be accepted if contrary to Manu Therefore, in order 


that ösrrdkuş vhho are mentioned by Yüynavalkya may become herrss, it müst 
——— —————  —””””.” a — — — — a —“€4KMƏMü6H aaa 


(2) Sua 6 532 
(/2) Suğta 6, 8o, 
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be held that Manu also has mentioned them by implication And the text— 
“ To three must libatıons, ğzc ”—is taken by the author to include the cogna- 
tes by implıcatıon Agreeabiy to this vtev,, the cognates come first ın Manu”s 
texts, and then the sai/65 The author means to say that neıither the enu- 
meratıon thus obtaıned nor the enumeration by Yaynavalkya of gentiles and 
cognates one after the other, does ındıcate the order of succession But the 
order ıs to be determined by the text ” To the nearest sağında the inheritance 
next belongs ” The term “ nearest sazda” is interpreted by the author to 
mean the g?eafesz-söırarscal-berteftii-giver 


According to the author of the Döyabhüga, the cognates to vəhom he has 
given a position before the sa2222/a: confer a greater amount of spiritual benefit 
than the latter 

They are the daughter”s son, sıster”s son, father”s sıster"s son, and grand- 
father s sıster"s son, as vvell as the maternal uncle and the like 


The term “maternal uncle and the like” has been explaıned by Srikrishna 
and Raghunandana to mean the m"ternal grandfather, the maternal uncle, his 
son and grandson The expresston £/a:2v/r.:s8:2afında, used by the author of 
the Düyabhaga ın the course of the argument and the principle of reciprocity, 
may have infiuenced this explanation 


13 “The saöıığyas come after the maternal uncle and the like “There are 
express teXt for their succession They also confer spiritual: benefit by offer- 
ng 2/::da-/eğas either to the deceased himself or to those to v”hom the decea- 
sed vas bound to offer such oblatlons 

The doctrine of spiritual benefit is not referred to in dealing vith: the: suc- 


cessıon of the samıyzdıtodakaş and the rest because both the schools agree as 
to their successlon 


14 The founder of the Dayabhaga School intended to leave as ihe lav, of 
Bengal, the Mitaksharl order of succession as modified by himself, mainiy by 
İntroducıng the seven or eight cognate relations before the sa2v/yas Et 
vas not his obyect to deal vvith it in its entirety , but he may be mistaken to 
havc done sə by reason of the explanatıon of the texts cıted by him on the 
order of succession, vvhich clearly appears from the context to be merely 
parenthetıcal, İt vvould be a great mistake to suppose that the order appear. 
ıhg from the said explanatıon is intended to be exhaustive, vyhen the cogna 
tes that are expressly recognised as heirs in the MitaksharA are not at all 
taken into cosideration by the author vho vvould undoubtediy have done so, 
had he differed from the author of the Mitakshark After havıng dealt vvith 
the order of succession, by vvay of explainıng the texts cıted, the author does, 
(21) agıın return to the discussion of” the right of cognates to vhom he has 
already given a preferable position in the order of succession , for therein he 
principaliy differs from the Mitakshan He argues that the order of succes- 
sion as modifted by him, agreeable to the theory of spiritual beneft, is the 
broper one (o) 

(nı) In paras 21433 
x0) Xİ, vi, 30, 
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Then he concludes by sayıng that evcn if the learned be not satıisfied 
that the dəcc? ne is deducible from the texts of Manu, still the ozder of succcs- 
sıon as İaid dövr by him is supported by them 

Srikrishn (16 comments on thc above arc that, according to the döctrine 
of spiritrel: bencfit strangers might come in a8 hcirs, for any person, by 
throvring into the vvaters of the Ganges the ashcs of the deceased"s body after 
eremtion, my confer upon the decensed an inestimable amöunt of spinitual 
benefit 0his dificulty amoöngst many others, induced the tuthor to make 
the last mentroncd remark (7) 

Iş İt has already been said that the order of succession amongst the 
paternal grandf ither s and great-grandfather”. descendants is nöt lard dovn 
in cafenso by the author of the Dayabhaga But Raghunandanı and Sri- 
krishna place them in the folloving order, grandfather,--grindmoether, üncle, 
uhncle”s son, üncle”"s grandson, grandfiather"s daugyhter”s son, grest-grindfather, 
great-grandmother, grand-uncle, his son, grandson and great-grandfather"s 
daughter” 4on,—folloving the analogy of the order in vvhich the purents and 
their descendants take Büt this is clearly indicated by limutavahana in 
Ch xı (4) 

"his order is not consistent vvitli the obl atıon theory But nevertheless 
this order is İard dövvn by tha aüthər of the Diyabhagya 

Upon " revtevv of the above reference to the capacığy fot conferring. spiri- 
tual bencft, it is: difücult to see höv. a clcar and  consistcnt principle 


of inheritance he other heirs üfter the sa/7/2) as do not confer any “piri- 
tul benefit As to 1 batiöns of ivater, they are offered by strangers as vvell 
as by relations, nör is any authority cited süpporting the rendering of the 
term sennanoda/as into those connected by libations of vvater 

İc has, hovever, been asseited that the vvholc of Chapter Xİ of the 
Dayabhax iş is nöthing büt "a: mere elaboritron of the döctrine of) spiritu il 
ben: fit: Büt əvith the: grestest defe rence to those that take this vitevy, it can- 
not be eccn hoy such a conclusion cin be druvn to, on ii perusal of that 
Chupter The obicct of thc author appcars, be yond the “hadov of a doubt, 
tö have becn toliy dön n purticular o? 42F of succession, ind to invoke 
the ud of that döctrine mcrely to fortify his position. That döctrinc itself 
has novrhere bcen fullv and completciy expİained: nor independently dealt 
vrith , büt it has onİy becn, in a subordinatc manncr: referrcd (o in the 
course of the argument. but forvard in support of his posittons 

And it miy very farrly bc döübted vihether the induction of the doctrine 
of “piritual benifit and the gener-lizations made by the Full Bench in Göz? ze 
goğında Saha Məndads case are correct, “vhen these "re admıttediy inconsi- 
stent vvith the order of süccession specifled by the author of the Dayıbhaga 
And nothing is found in th it vvork from vvhich the relativc amount of spiri- 
tual benefits conferred by tvvo relations can be  ascertarned in a casein 


vrhich there is no opinion of the author himself, reading, of course, the yvork 
-77"mm177—— “7 ?Ç“7““K“—————————— 
(6) See 2 9$ vuğra, 

(7) Sec iv, paras 4-6, 
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the vray İn vvhieh the Privy Council says it should be read, ezs —” but 
even if the vvords vvere more open to such a construction than they appear to 
be, their Lordships are of opinion that vhat they have to consider is not so 
much vhat inference can be dravrn from the vvords of Catyayan?”s text 
taken by itself, as vyhat are the conclusions vvhich the author of the Daya- 
bhaga has hımself dravvn from them ” (2) 

The doctrine appears, as has already been said, to have been introduced 
by the author of the Dayabhaga as a mere pretext for assıgnıng ın the 
order of succession a higher position to söme dear and ner cognntes vho, 
under the Mıtakshara are all postponed even to the most dıstunt agnıte 
relation,—a pretext similar tö that under vvhich the Pr.etor Urbanus of 
Rome recognızed the heritible rights of cogn ates 


Too much appears to be made of this doctrine, for, the sole oblect of 
recognizıng the heritable right of the remarmıng: cognites qhout iyvhose 
heritable right and position in (he order, the author of the Dayabhagı ıs 
sılent , inasmuch as he intended to leave them in the sime state as they 
vvere under the Mituksh ara, hc had nothing to say about them 

As to the cognates other than those nimed by: all the authorittes of the 
Bengal Sehool as heirs hefore the saZığyas, their order is, no döuübt, not 
mentioned in the Dayabhagı But that does not shovv any intention to 
exclude them unless the enumeratıon of heirə in that treitise be held to he 
exhaustıve 

Tavo questtons arıse vvith reference to this point , (i) Hovv is thetr inclu- 
sıon tə be reconciled vvith their omission in the enumerqtron of the order ? 
(2) VVhere are they to be placed ? 

Before proceedıing to consider these questions, it ought to be mentioned 
that the term cogn:te meant to ınclude all those that are included under the 
term öanahu in: Yüyavalkya"s text and in the Mitikshira They are 
divisible into those thit confer spirituql benefits by offering 22//dac, and those 
that do not 

The Full Bench decision in Gyezəz Gozazıda Süaha Adanda”ş case is, silent 
asto the second class, and the firət class are held to be included in the 
Category of heirə by the principle of spiritu id benefit € 

Novv, the term 2a,/2 occurs in the text of Yaynavalkya İayıng dovn the 
order of succession " That text his been ctted by the author of the Dayabhaga 
as an authoritutive once vvhile opening be sübycet of succession, ( 5) and, its 
authority has been invoked tbrouxhout the Chapter Maternsl uüncle and the 
like are said by the author to come under this term örərdəs Büt no 
explanation of the term has been given so ns to indicite vvho else are 
included by that term lihe term öara.2 has becn expiarmed in the Mitak- 
shara, a vvork of the highest authority in all the sehools not excepting Bengil 
vvhere hovvever it ytelds to the Dayabh ig, on port in vhich they differ 
But, erhen the Dayabhagq is sıilent, the Mitakshara is to be cönsülted in the 


(r) s C, 770 
(69 Ch xı, Sec i, para 4 
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Bengal Sohoaol as vvell, This has been lad dovn by the Privy Cöünell at 
İoast İn tvvo cases (2) Hence all relations that are 5and/22:: under the 
Mitakshara are also herrs in Bengal VVith this: difference that the sister"s 
son, the father"s sıster”s son and the like v”ho are descended from agnatıc 
relatrons are included, by the author of the Dayabhagğa, under the term 
qotra)a 

It has already been said that the enumeratıon of the distant heira vvas 
obyect of (hə author of the Dayabhaga İt is rather given by vvay of 
dıgression from the sub)ect he vvas considering He vvas contending: for 
the hıgher position of certaın cognates , and, ın dölmg so he cited certain 
texts bearıng upon the order of succession , and, as a coömmentator, he 
offered parenthetıcally his explanatıons of the same and then returned to 
his subyect vvith vyhich he concluded İt vvould, therefore, appear that he 
intended to lesve the dıstant successon in the same stete in vvhich it yvas 
ın the Mitakshara “This vievv is süppörted by BKaghunandana the next 
hıghest authority in Bengal, vvho introduces the cognates again after the 
agnates 

As to the precıse position, there yvoulğ be no difficulty vehatcver if the rule 
contained in the Mitakshara and the Dayatattva be follovved But this ivould 
be opposed to the present sense of natural yustice The expression natural 
yustice means, if it means anything definite, the speaker"s sense of vhat ought 
to be 

The questıion has, in several cases, arisen before the High Couürt veith 
reference to the eight relations beginning yvith the son”s daughter"s son, 
four of vvhom may offer tuvo oblatıons and the rest one oblatıon to be par 
taken of by thc deccased 

It has already been said that it is növ, settled by the High Court that 
those relations cannot be placed before the great-grandfather"s daughter"s 
son, 

The contcntion therefore, must növv be cönfined to this position that, they 
are entitled to take before the relations on the maternal side and before the 
saZulyas 

1. heir position before the maternəl side isin direct opposition to vhat the 
author of the Dayabhüga has exptressly sad The author has laid dovvn that 
the maternal uncle and the like are to succeed after the great-grandfather”s 
daughters son VYVhen the author of the Düyabhiga says so, it must be con- 
cluded thut, after the gret-grandfather"s daughter”s son the maternal uncle 
and the like confer the greatest amqunt of spiritual benefit, admıttıng that to 
be the sole crı erion of inheritance Böth these sets of relations confer spiri- 
tual beneft , and there ıs no reason to assume, in the face of vhat is said by 
the author, thut the maternal uncle and the like confer a lesser amount of 
benefit 71 here is nothing in the Düyabhbga from vvhich, directiy or by impli- 
catıon, such a conclusion can be deduced (22 

Besides, there is no other ground for prefering the brother”s daughter”s son 
or the nephevv”s daughter”s son to the mother"s brother 


(6) ee £6 58-s9 and the Unch astitv Case 
(ə) See Ch xı, Sec vi, para 20 
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A plausıble argument, hovvever, may be raised in favonr of the successions 
of the erght relations before the sayar, but there is not an tota of reason for 
placıng them before the maternal uncle and the like 

The competition betvveen a maternal uncle or dhe like on the one hand, 
and any one Of the eight relattons on the other, presents a difhcult question 
r) conşequence of the conflict betvveen vrhat is expressiy stated in the Düya- 
bhaga and the vtevy of its principle taken by the Full Bench 

The poınt for consideration is v”hether those eight cognate relations and 
the maternal relations other than those specified above, ——vhq are sağe”ıdlas 
accordiıng to the Full Bench,—are to be preferred to s zZuZyas 

İt is contended that the three classes of sez2rəzduş must, according to the 
doctrine of spiritual benefit, be held to come before the sa2z42as The former 
are assumed to confer a grester amo nt of spiritu"l benefit than the İitter 

A person does, accordiıng to the ceremony of 2diroa sa s)6 fa present three 
oblatıons to his father, paternal grandfather and great-grandfather , three to his 
three maternəl ?,z/z grandsires , and three 2eəzo/ £ 2625 is or divided oblations3 to 
his qth, sth and Gth paternal male ancestorə in the male 1ine And, by so 
dorng, he conferə spiritual benefits on them Hence 3 person is bound to 
oonfer spiritual beneüts on his six paternal niale  ancestors, on his three 
paternal female ancestors and on his /4:6cc maternil vv44/2 ancestors “Those 
that confer spıritual benefits on those ancestors of a person are held to confer 
spiritual beneftts upon him A person, after his deuth, partakes of undivided 
oblatıons presented to those ancestors vvith vyham he is united by the sağəzd44- 
2a:a ia ceremony Such ancestors must be his three saşofza male  ancestors, 
£ 6 his father, paternal grandfather and great grandfather VVhile dealıng 
vrith the sağısıdı relation-ship, it has been pointed out that such ancestors are 
not necessarıly his three immediate ascendants, but may consist of his ath, 
sth and Gth ascendants, under certaın circümstance- The p3tern:l grest- 
grandfather miy be considered to offer (əda: enyoyed by the deceased 
agreeabily to the foregormg rule, ind the deceased becomes açtually the 
sağında of the 4th, sth and even of the öth ancestors 

Spiritual benefit is, therefore, conferred in three vvays (1) by offering an 
undivided oblation to the decensed himself ör to those vith vyhom he 
partakes of undivided  obİations, (2) by ceonferriniz: spiritial benefit, upan 
those on v”hom the deceascd vv is boüund to eonfer “piritual benefit, and (3) by 
offering dz02de 1 oblatron to the dece ised and to his ancestors 

A person conferri ag spiritu il beni fit in the first vv iy ib: aşızəzed to  confer 
a greater amoöunt of “piritu il benefit than all relations cönferring such benehits 
in the second vay İt is further asyıeəəzed? that no saZaZga can, confer “piritual 
benefit ın the first vay 

There is nothing in the Düyabhagıı, expressly or impliediy, supporting 
the first assumptıon On the cöntrary, the position assıygned to the maternəl 
uncle and the İlke yust after the great grandfather"s daughter s son, negtives 
such an idea As to the second, suppose a man dies during the İifetime of 
his father, then he ıs united by the sağ/,zcalıka, səra ceremony vvith his. p aternal- 
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grandfather, great-grand-father, ş?eaz-g?ead-gyrandyfaiher and suppose the last to 
have a great-grandson living,, then this great-gindson offers an undivided 
oblatıon to the zeaz-ç? eaZ-çə and. Fatle, , and this: oblatilon is: participated in 
by the deceased, İhe second assumption toq proves to be incorrect 


The quthor of Deyabhüga döes nöhere İay döv as a general rule 
that the amount of spiritual benefit varee directiy üs the nümber 
of oblations, or that an oblatıon en)oyed by the deceased is möre 
valuable than oblatıons offered to ancestors to vyhom he vvas bound to 
present oblatıons, or that undivided oblations are of greater value than 
divided ones 

7 here is, hovveVer, one only sentence used by the author of the DüyabhAga 
İn the course of an argument, that does apparentiy seem to support the 
last of three propositrons mentioned above ş and that is the slender basıs upon 
vyhich an argument may be based for the exclusion of the sağveZyas by the three 
classes of sa/əsıdas (v) Büt that is not his conclusion, had it been sə, it vvould 
not still have supported the above position in its entirety 

Hıs concluston or rüther the re-statement of his. pösition set forth in 
paragraph rz, is contarıned in paragraph 20 paragraphs 13 190 contaın his 
argument for that position, vvhich is summarised in paragraph ig and it is 
that the cognates already mentioned that offer £ azösrsş2/2a p9nada are to 
be preferred to the sağızvas Everything: therefore hinges on the meaning 
of the expresston /? aş-zıırızsAzğa 2inda or fonda offered to three £rus2as on 
the pstern:l or maternal sıde Novy, the term 2uzə:92a is used in Sanskrit lav- 
books to denote an ancestor, and here" nümernl is prefixed to the term, 
süch asın the phrase “three 2047v:s2a:) or “seven 9 32a) the person vrith 
reference to v”hom the expression ıs used is taken as one of the three or 
seven A brother or a son cannot be deemed 3 Zevs of a person Nov, 
if this is) correct, then a person may be said to offer £? ar-ğı6, uyliZa 
Zasda, if he offers three 2assdas to the deceased and bis tvo ancestors, 
Or to his three ancestors only 

Nov, a brother"s daughter"s son can by no means be held to offer 2/ a? 
2urusöila 2:nda The brother"s daughter"s son offers one 20nda to the brother, 
another to the father and a third to the grandfather , so he offers d0a:-ğarəc 
söz2a ğında or ğındas to tvvo ancestors only, namely, the father and the 
grandfather of the deceased Sumilarly, the son”s d aughter”s son offers to the 
deceased and hıs father only İt must be borne in mind that these daghter”s 
sons ofter no Zvəzda /eaöğs or divided oblations to their: remoter maternal 
ancestors 

İt may be obyected that höv may then the maternal uncle”s sons 
süd to offer Zrareğuruşhala ğında , he offer- one oblatıon to the maternal 
uncle, another to the maternal grandfather and 3 third to the maternal great" 
grand-father , so he offers to tüvo ancestors only This obyectron may be 
obviated by the circumstance that he oflers 279):da /2as to his remoter ances- 
tors, and so he may be taken to offer 2”az-2e/z::0r/a £ənda This viev is 
supported by vhat is said by the author in another place Besides, the 


(o) 8fee Ch xı S vı, 17 
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maternal uncle and hıs tvvo descendants confer by their very birth inestimable 
benefits on the three maternal ancestors of the deceased, On v”hom he vvas 
bound to confer spıritual beneft 

But still another obyection may be rarised, namely, hovv can the məternal 
grandfather be said to present /? :-//4244ş2:5a frnda 9 The ansvver is, thut he 
offers gmirdas to his three ancestors viho are also the ancestor of the deceased, 
although the deceased vvas not bound to confer spiritual benefit upon the third 
ancestor of his m"ternəl grandfather İt should, hovvever, be noticed that the 
author himself does not mention the maternal grand-father by name, the ex- 
pression used by the author of the Diyabhügn is, maternal üncle and the like 
although hıs succession before the m"ternnl üncle is intended by him Raghu- 
nandana places him before the maternal uncle, folloving the analogy of the 
father"s succession before the brother The reison appearə to be that the 
maternal uncle and the like can confer no spiritual beneats so long as the 
maternal grandfather is alıve, the maternal grandfather is nearer than his 
descendants , and the vve ilth taken by him vill ültimately enure for the benefit, 
of his descendants The truth is, that capacıty for spiritual benefit is only.a 
mere pretext and has alrendy been -hevvn to be not consistant 

The trad:tıonal interpretation of the Diyabhag i: support- the above exposi- 
tion as the expression “£razöserı/sa/ a ğöndir) Yhc only cogn ites, to vy”hom the 
author of the Dayabhagn vas all along ünderstood to assın i higher position, 
vvere the brother”s sən, the sister"s son, the faither"s sister". son, the grand- 
Father”s sister"s son, the grandmaternal grandfather, the maternal uncle, his 
son, and his son The möther"ə sister"ə son also comes avithin the principle, 
and hıs place ıs after the maternal uncle”s grandson, by an dlogy And the 
argument v/hich contains the expression £raz 2/z/4.:2:2a öonda vvas advanced to 
support the succession Of these cognates in the order already asserted by the 
author, and not to lay doövrn any such general principle as is supposed by the 
Full Bench İf the intention of the author vvere to include also the brother”s 
daughter”s son and the rest, he vvould certainly have named at İleast one of 
them, yvhile there vvere so many occasıons for dong it: in the colrse of the 
arguments 

As to the erght relations, namely, the son, of daughters born in the family 
it vvill be observed that their capacıty for cönferring spiritual benefits may be 
merely potenttal , and even vvhen it ts actüal, it ccases vvith: thetr  ovvn, exist- 
ence, they can leave no descend nt that cin conduce to any kind of spiritual 
benefit of the deceased There ıs no resson vihy the duratton of the capacıty 
should not be taken as a factor ın calculatıng the mount of benefit VVıth 
respect to this potnt, the sa/xe/yaş are supertor to these eight relations VVith 
regard to the sons of the daughter of the 27o20s:/zes and of his three ascen- 
dants, there ıs an express text layıng dovn that a daughter"s son İlke a son"s 
son confers peculıar beneüt on hıs maternal grandfather from the moment of 
his birth: So, these İatter are in: a different positton Büt the above factor 
may have influenced the author of the Dayabhaşğa in layıng dövü, as he has 
done in one passage, that even the daughter"s son is entitled to a İlfe interest 


ın the estate inherited from his maternil grandfather (ze) This müst not, 
——— —————————————— — ————-——————ıu 
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hovever, be mistaken for the lav. on the subyect , becquse, the author havıng 
1aıd davvn that, goes on to say, “ or (he femnle heirs vill take a Hfe interest” 
be Courts havt given effect to the İitter alternative only The daughtet"s 
sOn is növv held to acqurre an absolute title 

Ehe position of all the second and third class sağıydas before the saZa/yas 
vrould be mövst nom ilous 

Suppose A and B-ire tüvo brother, B.dics leaving a son)s son” soh r, and 
a daughter"s son y, ora son"3 daughters son 7, (hen A dies leaving no other 
her but B", descend int If the: ibove order vere to bc acccpted, then B"s 
estate vvill descend to b to the: exclusion of y or -, büt the estate of) his 
brother A vrll io toy or z (o the exe lusion of x 


It has br en expl ined höv som? of the siz” z2ydi may come under the term 
şığında So, tüc above order ayvould be opposed to this Besides, the bene- 
hts c onferred upön the qth, sh ind ötü ance store müst, at least in one case, 
be taken to b əuperior The piiternail gre it-grandf ither: offers oblations to 
(hosu. inc estors ony, yet ad ntttediy he is preferred to the erght  daughter"”s 
sons and the maternsl relations 


Ihe gr indson"s, tic nephevy"y, the uncle”s son”s, and tbe gr ind-uncle”s son"s 
d aughtenr”s sons ire equlil:in dexgrte respectively to thcir son”s sons Büt the 
form r arc saöaızıdaa and the: Tatter: aZ eğyüs Bimilariy, hc matcrnal  great- 
gre it-gr inifather inl his deseçad int. re equil in degree to the paternial 
geeategre it-ge indf ather and his desciond ints Büt the former are sağcad as 
and the İitter s f472ar  Coxniteo are prefurrcd to agnates of the same 
degree İt ougat to be remarked that the maternal grcat-grest-grandf ither 
c innot conf-r iny spiritu al beneht vvhatever 

Hence it is clear that (hc analoğy is entircily false and mislc adın, vyhereby 


same maünner as those 
ıltogether from their 
nt themselves to one 


İt has already becn remarked that vihen there is a competition betyveen tvo 
relatıons equal in degree, one of v”əhom is a cognate and the other an agnate, 
to prefer the cognate to the agüate vvould be opposed to every system of yuris- 
prudence 

The Hindu İlavr of inheritance, as it is, may not in many respects commend 
itself to Europeans, vyhose family organısatıon is different Some of the 
educat d Indian also may feel it to be contrary to niatür il yüstice, and this 
may bc the correct vrevv Bit nothing vvill be farther from truth than to mis- 
take individaal f.eelings: for those of tne Hindu community at large Most of 
vyhat are considered natural, origunate in: acqurred habits of thought The 
feelings of a people are mouldet ind shaped by it: pesuliar manners, cüstoms 
and institutrons VVhat iə sirted to the feelingə of an imaginitive people may 
be perfectiy unsuttable to in obyective race VVhat is sutable to an agrıcul- 
tural or pastoral nation miy bc altogether unsurted to a commercial people 
VVhat is agrecable to a community in its infiney may be qurte disagreeable 
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to it in a later ətage of development İn the infaney of a society vəhen the 
government could not be strong, and the protection of hife and property de- 
pended more upon the exerttons of the members themselve:, people are 
observed to İlve ın groupə Persons connected by nüturil ties of birth con- 
tınue to İtve together , and socrety is composed of famılies Soctety has been 
continung” in this stage losger in İndia than in any other country, Rituul and 
soctal rules, lard dovyn upevards of three thousand years ago, are in möst 
respects observed strıctiy to the present day They agaın re-ict upon the 
feelings of the people. For example, the m3arrrage lavv in order to preserve 
peace ın famılres, it vvas ruled that tivo persons of different sexes, born in the 
same famıly cınnot inter-mirry This rüule has the force of İavv even noövv, 
and nə müm of the tvvice-born classes can mürty a girl of the sime şo/za, 
although their common ancestor may be distant by more than 1 hundred gene- 
ratıons, But the rule vvas absolutely necessary vrhen there vvis a locil unton 
of all the agnate fumıltes of the same xora The Hindus are: an agricültürl 
people adherıng to their ancestril homes and. freld., and gürded by thetr 
ancient cüstoms and usages Daughters born in the fimily pass by marriigc 
to strange famıltes v”hich, oftener than not reside in different and distant 
villages The feclingə of təvo familtes allied by marriage are  often very far 
from being amıc able tövyards e ich other Hence it vras enyorred that distant 
villages are preferable , since the cöommünic ition nöt beg ensy, €üses Of 
frıctıon and disagreement betvveen the tvo famılies avould be les-er , and acco- 
rdingiy the vvord (2/6 2z2a € sz daughter) is derived from lz ə durzdure and Aıta, 
me anıng one vrho is beneficral (2224) vrhen hiving at a distant place (dere) 
Persons havıng grandsons by daughters are found to adopt son. Seldom 
does a diaughter come back to see her relations, and even ivhen she come 4, 
she is alloved but a fev days to remnin vvith them She and her children, 
being thus out of sight, become out of mind , nor can fatherə have any pover 
over their married d aughterə and their children vyho İive separate from them 
VYhile the agnate relations hve  together in the same village assısting and 
sympathızıng vvith each other on yoyous as vvell as on möurnful occasıons 
Hovv strong ıs the tte that binds the agnatıc relations together, and höv, come 
plete is the estrangament betsveen cogn"tes, vvill appear ın a glaring light if 
the rules of möurning are looked to A man əhall have to observe the same 
perrod of mourning ön the denth of: an agnatıc relation, male ör female, vvho 
may be on the extreme verge of sapssela relatıonship. extending to seven 
degrees, as he has to observe on the death of his ovn fathec $ vvhereas a bro- 
ther”s daughter”s sön Or a son"s daughter"s son is not required to observe the 
same even fora day There are mıuny and various other circümstances in 
Hindu society and famılıes, to account for the preference given by the Hindu 
lavv to agnates But things vvhich present themselves often are the very 
things vyhich are least observed 


The feelıngs of the maşpority of the Hindus of Bengal seem to be agıınst 
the introduction before the saZzc/yas, of the second and the third classes of 
saptnıdas, other than those vrho are admıtted on all hands to have a preferable 
posıtıon under the Dayabhaga, and veho, in the later stage, under altered cir- 


bas 
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cumstances, have been thought so nearer and dearer ın the estımatıon of the 


Hındus of Bengal (x) 
The lav, of ınheritance can, by no means, be so frimed as to suit the feel- 
It i, therefore supplemented in every 


ıngs of all persons of a community 
The people of the 


Civifized country by the lav, of testamentary succesəton, 
Lovver Provınces of Bengil have nov: the povver of devising their property by 
VVill Tühose therefore that think the lav of: inheritance to be unsurted to 
their feelings are no İonger fettered by its rules 

İnheritance is so important a branch of lavy, that it ought to be placed 
beyond the possıblity of any doubt or dispute İt ought to be as simple and 
clear as possible Anything ought to be deprecated that is calculated to 


throuv/ any doubt upon the same 


(03: Sce he Preface to the second edition uf the Dayatattva vv aere the reasons 
for the changes of lav, introduced by lımutavahana are fulily explarned 


CHAPTERX 
EXCLUSION FROM İNHERİTANCE AND DİVESTİNG 


8606 1—0hIĞINAL TEZİS 
9 vü fr eluqurn mifi gar eti, verrirlar gəxrfir nfervme fa, 
ed üxfu qq əni şəfa qar vevrfirqer sayftağıynır fay q 
xe" 
1: All co-helrrs, viho are endued rith religion, are entitled to the property , 
but he, vyho dıssıpates vveslth by his vices, should be debarred from pirti- 
cıpation, even thotugh he be the first-born, So, of one vyho has been excomm- 


unicated, the heritable right and: connection through oblatıons of food and 
İbatıons of vyater, become extinct —-A”pastimba 


vi mrerfialiğəfqar qüfrarsafdda, i 
vreollr vyef, via TOqvaq li vüd.) 
2 A son vho s devotd of Sastras, provess and good purposes, vho is 


destitute of devotion and knovledge, and vho is vvanting: in conducr, is similar 
to urine and: excrement —Vrihaspatı 


şi qəl üz fisoluyı xf qüyü vel vü, € xU 


3 All those brothers, vho are addicted to vice, lose their title to the 
inhenitance —Manu, ix, 224 


vi (vxfq əf, s şü faftfiran eş anq ünü sar tfq ü3:i 


ümu, 
4. A voman ıs not entitled to the heritage : for, a text of the Revelsition 
gays--“Females are devoıd of provress and incompetent to inherit,” -Baudha- 
yana cited in D, B), xi, vi, 11 


ki vö) qiavfqal erryrarafirğ arı 
“vuv-əqqarq $ vi afav fafkfayar: ni və, e, xət l 


$. An impotent person and an öütcaste are excluded from a share of the 
heritage, and so are those deaf-and-blind from-birth, as veell as madman-idiotsə 


and the-dumb and any others that are devotd of an organ cf sense or action 
— Manu, IX, 201 


The yvords connected by hyphens are coömpound vvords in the original 
Organs of actıon are five, namely, organ of speech, both hands, both feet,, 
excretory organs, and gener"tive orgüns, organs of: sense are also five 
namely eyes or the organ of sight, ears ör the organ of  hearing, nose or the 
organ qf smell, palate or the organ of taste, and and skin or the orgün of 
touch These are called the exferxia” organs of: sense , for an zə//eza/ organ 
of sense is admıtted, and is named mazeas (mind) vrhich is the necessary 
channel of communiıcatfon betveen the external organs of sense and the soul, 
and vrhich accounts for the absence of simultaneous perception of the sensa- 


C iuses of 
exCcluston 


r moril 
defects, 


il sex, 
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tions on the five extern il orguns in inasmuch as İt is supposed to be atomic in 
8ige and incapable of conveying more than one sensatisn at the samestime, 


€ füefçz vfera: qaf vq eş süsumfan:i 
xüvaT xify yar müva eyx, gi “TŞ İL RDİ 


VVho are 
excluded 6 An enemni to his father, an outcaste, an impotent: person, and one  vho 
from İs addıcted to vice (or excommunicated) take no shares of the inheritançe 


inheritance even though they be legitimite müch less, if they be sons of the vife by a 


mn appornted to rarse issuc on her —Narada, xiu, 21 
or xü fvaft q güla qey yes şrarm,i 
via yanası faa) emqimvfi, i 
er ufqaaalıın var nölağı 
qaşa feqqranır" quq disafebar ni azı 


Maimtenance 7 VVhen the father is ded an impotent: person, a leper, a madman, an 
qr dasqnalı idiot, a blind mün, an oütenste, the ofispring of an outcaste, and a person 
" v.earıng the token of i religious order: are not entitled to a share of the 
hentage, food ind ramcnt should be given tö them, excepting the outcaste . 
but the sons of such persons berg free from similar defeets, shall obtaın their 
father"s share ef the inheritifice,—Dev"la 
ei güüçv qfas-esər uy avad şlı 
vağiyfafaraər Quran, x aqr, firevrar, 1 
divar “üaer sd vi farzTam: xrovifce: i 
ŞATüT YvYİ ENT vTŞq £ vü ƏTİ şəri, 1 
xum, üfverva? xüs srqymı ı 
faətreri, sək aruq: xfeqamed aq YTYYCRT, 9, 197-908) 
Sons r f dise 


qualıfed 8 An impotent person, an outcaste and his: issue, one lame, a madman 

heirs free an idtot, a blind man, and." person: afilieted vvith: an incurable  disease, and 

from defects the hke, are excluded from partıcıpation , büt arB to be maihtatfned But 

are neirə their sons, vhether real legitimate or börn of the appointed vife, are entitled 
to allotments, if free from defects , and ther: daughters must be maintained 
until they are provided vith: hüsb inds,  ond their sonless vrives: condücting 
themselves arighr, müst bc süpported , büt süch is are ünchaste should be 
expelled, ind so indecd: should those vo ire perverse Yüynavalkya, u, 
141-143 


EXCLUSION FROM INHERİTANCE AND 
DIV ESTING. 


Seo 2-CAUSES OF EXCLUSİON 


İt should be remarked that sex is a cause of) exclusion , 
for, females are, as a gencral rule, excluded from inheritançe 
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and except such as have been expressİy enumerated as heirs., 

The other causes of exclusion are certain moral or religious, 

mental and physıcal defects and deformittes, They may he 

classıfied thus :— 

1, İrreligion or renunciatıon 
of religion, 

2, Sıns causıng excommuni- 
catıon or degradatıon, 

3, Unchastıty, 

4. Addıctıon to vice, 

5. Enmity to Father, 
Enmity to 2792osz/:5, 

6. Adoptıon of religious 


ı 
İ 


order. 
Defects l t 
2. Mental ... idhocy y, 


Iı, Dlindness, 
2, Deafness, 
3, Dumbness 
I 3, Phy-ıcal q. Lamcncss, 
s. İmpotcney, 
6, Lepıosy, and 
z Other mcurable deseases 


Bub-Sec 1- MORAL AND RELIĞIOUS DEFECOTS 


ı 
I 
€ r, Moralor religiousi 
L 
İ 


Religious disability and Act XXI of 1850 — The nReligious 


renunciatıon of Hindu religion, and consequent excommunica- 
tron are no longer causes of exclusion from mheritance, since 
the passıng of Act XXI of 18şo vhich provide — 

“1 So much of any İayv or usage növ in force  vithin the) territones 
suhyect to the Government of the East İndia Company as inflicts on any 
person forferture of rights or property, or müy be held in any vay to impairr 
or affect any rıght of inhentance, by reason of his or her renouncing, ör having 
been excluded from the communton of ny religion, or bemg) deprived: of 
caste, shall cease to be enforced as lav in the: Cöürtə of the East India 
Company and ın the Courts established by the Royal Charter vvithin the 
territorres " 

The language of thıs sectton, so far 


Hındu lav, shovvə that it relates to a person vvho had been 


H L —8), 


dısability 
and Act xxi 


but not his 
descendants, 


A non- 
Hındı"s 
right under 
Hindu lav, 


and Hındu”s 
clarm under 
non-Hındu 
lav 


Contrary 
Allahabad 
VLev, 


not reason-" 


able 


Reg vu of 
ı532 


appİred ır 
engal, 
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EXCLUSION FROM INHERİTANCE 
born a Hindu, but has renounced the Hindu religion, or has 
been excluded from the communıon of the Hindu religton, or 
has been deprived of caste büt its: vording: cannot: apply 
to a person vho is born a non-Hındu, although his father or 
mother mıght be a Hındu by birth, but had become a pervert 
from Hundarsm before he vvas born, This Act removes the 
dısability of the person vyho renounces Hindüism , hence, his 
Hindu son is: entitled to inherit the: property of his father 
vvho vvas converted to Mahomedanısm , (z) his nöon-Hindu des- 
cendants cannot claım any bencfit under this Act 

A person svho ts from birth a: nön-Hindu cannot be 
subyect to the personal lav of the Hindas, and cannot there- 
forc lay claim to a right eyhich is conferred on Hindus by the 
ITndu lav to avhich: he is not amenable Nor can a Hindu 
claim to mherit fiom a Mahəmedan or a Christian , for, süc- 
cevsion to their: peoperty is göverned by the Mahomedan 
lavv or (he Succession Act: respectively, neither of: vyhich 
applıcs to the Hindus 

But the Allahabad High Court has held that a person 
vho is bron a Mahomedan, hi: father having: renounced the 
Ilndu religion, is: entitled to inhetit his: Hindu paternal 
uncle”s estatc, by virtuc of the provision in the above Act 
XXI of 1850 (2) İt is difficult to follov the argüment set 
forth.ın the yudgment 

Section g, Regulation vit of 1842: provides, ““yhatever, therefore, in any 
civil suit, the parties to such suit may be of different persuasıons, " 7 9 the 
layys of those (Hindu and Mahomedan) religions shall not be permitted to 


operute to deprive such party or parties of any property to vhich, büt for the 
operatıon of such layrs, they svvould have becn entitled İn all such  cases 
thc decision shill be göverned by the pirnciples of hustice, equrty and göod 
consctenc e, it berng cleariy ünderstood, hovveve”, that: this provision: shall 
not be cönsidercd is şüstifying the introduction of the English or any foreign 
lavy, or the application to such cases of any rüle not sanctioned by those 
principles” 

This icgülation vas enacted to be in force throughout 


the provinces subicct to the Piesideney of Fort VVilliam, 


(a) Hassomal və Ghulam, 27 İC 3ş? (S) 
(9) Bhavnnt v Kallu, TrA 100, folloved Rup3 v Sardar, $s İC 420 (Li) 
(a Christian cönvert to Islam) 


C, X, S, 2, ss.: 1) DEPRİUVATİON Öb CASTT 659 


The preamble of Act XXI of 18şo recites this: Regula- 
tion and says that ““vhereas it vvill: be bencficial to extend 
the prınciple of that enactment (c) 227ozzy 2oz£ the territories 
subilect to the Government of the East India Company, it is 
enacted as follovvs” .— 

Thus st vvill be seen that vvhat ivas intended to be done 
by Act XXI of 18$o, is to evtend that to the vhole of 
British İndia, vyhich vvas in force only in the Piesideney of 
Fort VVilham, 

Novv, is it at all conformable to the prmciple: of 
İustice, equrty, and göod consctence to hold that the son born 
to a person after he had renounced Hındursm and become a 
Mahomedan or a Chrısttan, is entitled to be herr of that per- 
son”s Hındu brother ot: other relations, vvhen it is: notorlous 
fact that they become totally excommunıcated and estranged, 
and arc no longer recognized as relations by the Tindus ? (4) 

The Madras Hıgh Court (e) ın dissenting: from: the above 
Allahabad case, has held that the protecuon ts given by the 
Act only to one person, the convcit, and should not be 
extended to others, 

Deprivation of caste and Act XXI of 1860 —Accor- 
ding to Hindu lav, persons vvho ac güllty of: certain 
hemous sins are considered degraded and: deprived” of caste, 
that ıs to say, they are deemed dead so far as then relations 
and castc-people are concerned, there bemg a complete: cessa- 
tion of all social intercourse ab vell as of the mütual right 
of inherıtance. 

Novv, an important question: arıses for: consideration, 
namely, vvhether Act XXI of 18şo vvas intended to remove 
the disqualıficatıon based upon deprivation of caste by rca- 
son only of change of religion ? or irrespective of the samc ? 

If the Act be read and construcd by the İlght of its 
Preamble, there cannot be any doubt that deprivation of caste, 
ovrıng only to change of religion, is eyhat is intended by the 
Act to be declared as having no legal effect so as to affect 


(e) S 9 of Reg vu ol 1832 

(d) See Ganga v Begum, 35 1C 549 37PR igi6: 1:9 P VR. 19160, 

(6) Varthilinga v, Ayyathorar qo M rrt8:: 37 LC, 73), Sundarammal v, Amees 
nal, 1g27 M, 72 


Preamble of 
Act XXI of 
1850, 


yyə applı- 
catlon ın 
vrhole İndia, 


Aİ vey, 
dissented by 
Madras 


Deprivation 
of caste 


by change of 
religion only 
protects 
rightsi 
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(le rights ofa person changıng: his religion, Te Act does 
not: affect the principles of (he Hindu moral lay, and is ope- 


ənə f religion, Thıs va 
Endi, vative only irhen there is a change of relig F 


ces, the viev taken by the Suddar Devany Adavlat of Bengal, 
(7) differing from the contrary viev taken by Sir Lavvrence 
Peel (z) the latter viemv, hovvever, is supported by the vveighiy 


opınron of Sir Barnes Peacock, (2) 
vyas the in But vith: the: grestest: deference to that eminent Chief lustice, it may be 
ə aci Of asked, vas it the intention of the Legislature to do avay vith the disabilities 
” imposed by Hindu lavy, on persons gürlty of gröso moral offences ? Are religion 
afid moralıty to be utterly ignored by the İndran Legislature and the: İndian 


C ourts? 
H that be so, then it cannot büt be held that the vhole Chopter of Hindu 


lav on Exelusion from İnheritance, has bet abolished by the above Acts 
for the defects ö? deformirtes eqüsing. exclusion from inheritanc are supposed 
and belhteved to be the consequences öf sins: committed in the past forms of 
existence , but if hermous: sins: perpetrated” in the present life vyhich case 
deprivation of caste and exclüsion from inheritance, be taken to have no İonger 
any legal eflect in consequence ef the said Act, vhy then should sıimilar sins 
ç ommitted in past forms of cxistenc e, and manifested by the deformittes, have 
the effect of excluding: from inheritance the: ünfortun ite persons: affected 


thereby ? 
present But a recent decision of: the Calcutta High: Court has 


Çaloutta clearly explamed the lav mn the lines of the remark made 
above holding that “Deprivation of: caste in: the: Sectlon 
means deprivation of: caste by: rcason of change of religion 
and not merely for moral degradatıon. (z) 

The Madras High Court appears to take the same vtevr 

Müdras follos 55 the Bengal Sudder Devany Court, namely, that the Act 

ved Bengal contemplates deprivation: of: caste by rcason of: change of 

Də religion, For, it vvas held that as regard- inheritance to the 
property left by dancıng girls or: prostitutes, their: sister or 
adopted nece belonging to their fallen class: sücceed in 
preference to a brother remaınıng ın caste, (7) This: principle 
Of succession, hovvever, 15 not approved of on other 


ground: (£) 


(0) Raykumırı z Gel abce, Sudder Decisions of 1858 p: İ89r 

(9 Sarnamoyee v Nemy, 27aylör and Bcil, 300 

(2) HER v loykal, ı4 VV. KO) 2 

(6) Nalınaksha s Rayanı, 3 COVV.N 726, 730 

(2 Stvassangu v Minal iz M. 277, Narasanna v Ganguü iş M. 133 
(0) Ses iafra 20. 667-669 
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İt has been held by the same Court that marriage 
is dissolved by a Hindu husband. becoming: a. Christian, 
vhich is tantamount accordıng to Hindu lavy, to becoming 
degraded and ontcasted , (7) but a subsequent decision of 
the same Court, (7) having regard to a vievv expressed in 
another dıspute regardıng the same marriage  vyhich came 
before the Madras Hıgh Court for the second time, (22) has 
come to the conclusion that under the Hındu lav apostacy 
does not dıssolve the marrrage tie, 

The Calcutta High Court held that the general 
rule, that the tıe of kindred betvveen a vvomarn”s natural family 
and herself ceased vyhen she became degraded and an out- 
caste, applıed vyith: even greater force as betvveen her and 
the members of her husband”. famıly , the husband” sısters 
son, therefore, had no rıght of mheritance in property acqurred 
by a svoman vho becamc a prostitute , (o) but the rule of lavv 
has been reverscd by a Full Bench of thc same Court, (2) 

İn the absence of any communal custom rendetmg a marrı- 
age vvith a vvoman of lover grade of the samc caste, invalıd, 
the party to such a marrragce nor the issues of such marriage, 
forfert their rights of inheritance in the family: property, (2) 

İn the case of deprivation of caste, also, the privilege cönferred by this 
Act is only personal, as applyıng to the person vrho having been in the caste 
is deprived) of it , it cannot appiy to his descendants cöming.in to existence 
after he has become an outcaste For an outcaste is beyond the pale of 
Hınduism to v”hom the Hindu lav: cannot apply The outcaste is deemed 
dead and funeral ecremontes are performed for him, by his relations in 
caste (2) 

Re-marriage of vvıdövys and Act XV of 1866 —A Full 
Beneh of the Madras Iligh Couit, (s) disagieemng) vvith a 
decision of the Allahabad Tigh: Court, (2 has comc to the 


(02) Sınammal ə Admınıstrator 8 M 160 

(05) Budansa Fatma 26ML) 260 Iş MLET ro? ə2 1 C GÖ7, see 
1ÖS d9/2£ 

(x) Admınıstrator v Anandacharı g M 466 

(o) /n te goods of, Kamıny, 2: C 607 

(6) See 067 tnfra 

(2) Har Prasad v Keval, 4? A 69 831C 163 1925 A 26 

(r) See Manu, xı, 189 et seq , see anie 25 (ş9-000 , Önü see contra 18 C 64 

(s) Vatta v Chatakondu qr M ro?8 , see Md Umar v Manzı CVVN go6 

(3) Abdul Azız v Nırma, 35 A, 466 1:1 A L ) 6/8 2: C 2, set süğr: 
2 söə 
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conclusıon that a vvidov vh embraceə Mahomedansım 
and then marrıcs a Mahomedan husband, forfeitə her: rights 
m her Hındu husband” property unde: Hinda lav and not 
under Section 2 of Act XV of 1856. 
alar of Unchastıty-—of vvoman s highly cöndemned, and it tə 
and motber admitted by all the sehools to exclude the: vvidov) from: in- 
heriting. her: hüsbandis: eətatc, in fact a: vifey righf to be 
her husband” her is founded on her fidelity and. loyalty to 
him, İt is her: devotion to the husband that consitutes her 
to be thc half of her husband, ın vvhich: capacıty. she: inheritə 
his: estate, and of avhich: estate she  becomes divested by 
giving up: that: character by ic-marriage An unchaste vife 
may be dıvorced by the husband thus, Manu cited in the 
Vıivada-Ratnakara p 426 (Calcutta Asiatıc: Socrety”s Edition) 
declares,— 
vaşaq? qx "TÖ asacam fairağ q 
” qa ef” irq v q arfa si) 
vhich mean,—” İf 3 vvoman is: İiccntious, her abandonmaent is ordamned the 
vrom in, hoveever, should not be killed, nor should her limb, be mütilated ” 


 Unless (enə Unless condoned by the husband (/) unchastity and 
döned by dısloyalty before the husband”. death, according to the 
Bombay and Allahabad High Conrts, ivould exclude the 
vidovv The Caleutta High Court dissented from this vievv, 
(ə) But unchastıty subsequent to the husbind”s death vill 
not divest the cstate already vested in her, (20) The latter 
proposition, hovvever, tə true orily in a qualified sense, as: vill 
presentiy appcar. 
Unchastity But there rə a conflict: of: decisioris: yyüth: respect to the 
excludes ihe offect of unchasıty of the daughtei and the mother on thetr 
ni həb right of inheritance The Allahabad, Bəmbay and Madras 
High: Court. have held: that: ncitlici the daughter nor the 
Allahıbad mother s excluded by teason of: ünchastity vhich, as a 
Bombay kz — cause of disinherison,  applıcs to the: vyidovv: alone, (z) Büt 


M d h — , 
no bar, old the Calcutta High Conuit has held that the condition of 


(e) Gang adh ir v, Yellu, 30 B:r38, Radhe g Bhavanı 40 A 178 
$59 /oof not (4) ” (v) Ranı Dasya v Golapı, ga c VN "38 dılle 2 

(qv) Moniram v Keri, 5 C 776, affirming 19 VV R. 367 

(x) Ganga v Ghasıta, r A 46, Baldeo tp Mathura, 33 A ?oz, Dal v Dini 32 
A iss 5. İC şər, Advyapa v Rudrava, 4 B: oq , Koşiyadu rn Lakshmi, 


$ M. liş, 
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chastity appiles not only to the vvidovv but also to the Caleutta 


daughter, (7) to the mother (z) and to all vvomen, (a) 

There ss nothing, hovvever, in the Düyabhaga in support of this vrev” taken 
by the Calcutta High Court , and the reasoning by vrhich that conclusion is 
arrıved at, appears to be, as pornted out by Madras High Court, disapproved 
by the Privy Coöüncil in the Unchastity case İt must not, hovrever, be 
supposed that under the Dayabhaga the daughter or the mother is under no 
cırcumstances excluded from the inheritance by reason of uncbhastıty even 
if it be of the gravest character There are different grades of unchastity 
under Hındu lar and a yvvoman is certainİy excluded, if her incontinence causes 
excommunicatıon, or is follovved by child-birth, as vvill presently be explaned 

The chastıty of the mother and the daughter is not requred by any 
commentary, as a cöndition of their: süccession The reasons: assıgned in 
the DAyabhaga for the mother"s successton ire the: secular benefits recerved 
from her by the decensed, and her enpacıty to confer spirituql benefit by 
giving birth to) other sons , but the existence of the second  reason is not 
at all necessary (2) As regardə the daughter, her capacity to be mother of 
sons, and her descent from the £ oğuşefaı, are set forth as the resons for her 
succession Thetr unchastity does nət preyudtci illy  itect the spiritual 
vvelfare of the deceased, ın the same vyay as that of the vəf, or the vidov, 
The Viramitrodaya (c) appenrə to declare by necessary implication, that the 
mother"s unchastıty is: no disqualificatıon for inheritance (4) 


İn the tuvo cases before the Calcutta High Court, the 
tvvo vvomen concerned vvere not only ünchaste but vere also 
degraded and outcasted , and their exclusion could be yüstifred 
on the latter ground, if Act XXI of 1850 be taken to remove 
the dısqqalıficatıon of beg deprived of caste by reason only 
of renuncratıon of the Hindu religion “The Pudges, hovvever, 
avotded deciding that question, 

Mere unchastıty vhen not follovved by conception or 
by loss of caste ın an exptable and venial offence and cannot 
Şustify exclusion from: iheritance, of female relations other 
than the vvıfe vvhose case stands on a different footing) alto- 
gether , for conyugal fidelity to the husband is of the essence 
Qf the notıon of a vrife and forms the foundation, and 1 the 
səne qua non, of her heritable right, 


The Madras Hıgh Court has held that unless there has 


been expulsıon from caste on account of unchastıty, or the 


() Ramananda z? Ri Kissori, 22 C 47, and Sundariı v Pitambarı, 32 C 870 
(z) 4 C şşo, Trailokhya v Radhasundarı, 23 C VV.N g?o 3oC Lİ ə3ş 

(a) Raşabala v Shyama, 22 C VV N so6 

(2) See ö 649 (6) Authors Translation, p 199 (4) $Şee sufra 6 863. 
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taneçs that icad to an irrostətible mference that shç 
çırcumstanc 


treated herself or (vas treated by her çommunly is an 
outcaste, the Court should not tıcat her as degrado or the 


purposes of lav. (€) 
Parlsara, vho is said to ordan the lav for this Kali age, declares— 


vərar more? aTÖ fra xr q aşfer lo, 9) 
“ac xü qar sö üvşaft vmuaslfi.i 
nTəTqedər yer er TT çadır Şi şə, eçi 

ərüq ranı” qüyraar qd vatı 

ar syüç xre oz” "feal vvsTİmdİ” Hİ çə, çəl 


Parasara on "Vhieh means,—“A yvoman  “committing: adültery) is purified by catamenia, 

grades of provided she did not cöncerve (viy, 4) If a iyvoman has cömmitted  adultery 

unchastıty once, and is not desirous to commit that sinful act again, she becomes pure 
by /? a/döafya rite and by the flov, of the catamenta (x 20) If a svomun 
becomes pregnnt by her parimotr vhen her husband is dead or is missing, 
she berng a vicked and degraded vvoman should be carred to the territory of 
a different king and be abandoned there (x 20)” Thus it vill be seen 
that there are different gradcs of uncehastity ind the: offence is an expiable 
one in İlyht cases İt should be nöoticed that a vidov becoming pregnant by 
adültery must become deprived of her: hüusband”. estate by reason of the 
punishmunt of banıshment infhieted on her 

Yüynavalky ı also ord üns the same rule — 


vəarfumru qferar fuaşarəvətifsə” i 
uftuaTq y.mzo qüsdq exfvmifcit i 

uu Yüz qet arət qayslrq vür favi 

"az qr ümuza mur a qifadl qiq. 

a xarcrq “ref qfş nu sardı faflaqı 

"ave urat s amm ÇİR VERİ (, os ol 


Yafnavalkya vrhich means, ——”A svvomnn güilty of ünchastity shall be deprived of her position 
ön ürch isie: and. possessions, shall vvear dirty clothes, shall İrve upon starving: marı- 
hiy tenance, shall be humilited and made to sleep on bare ground The moon 

has given the purity, the Gindarviis hive given them svveet vorce, the Firegod 
has given them permanent: sanetity, vvomen  irc therefore alıvays pure A 
voman guilty of adultery is purifled by catamenia , but her abandonment it 
ordained in case of conception by adültery, and in case of causing abortion 


or killing the: hüsband, as, vell as in case of cömmütting” helnous sins: "—i, 
70-72 
Texts not The above tevts vvere not before the Courts ın the Un- 
placed chastıty case, They shov that unchastity alone is: a light 
Çourt ın 
Unchastıty 


çase (€) Kothandaram v, Subbiar, iə? M szö, 
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offence, ıt becomes very grave if folloved by conception, and 
that then a vidov/”s right to her husband”s estate must 
cease, 

İt shonid be remarked that unchastıty of vvomen is not 
expressiy enumerated in the Chapter on Excluston, as a 
çause of exclusilon from inheritance, 

Unchastity, Prostitution, Degradation and Tie of 
kindred.—According to the Hindu lav of moral and religious 
offence-, aman becomes lsable to be degraded and excommun- 
cated for sinful acts of hemous character, and an outcaste or 
an excommunıcated sınner is deemed) civilly dead, so that 
exequlal rıtes are directed to be performed for him m the 


Prostitution 


same manner as if he vvere dead, A voman also is degraded qagrades a 


for the same sınful offences, and specially for the hemous 
çrimes set forth in the follovrng texts,— 

iivifkureət qü-qreot vr fesil i 

farie-vanfTarfər era amcafi yuri "TYTESET: 3, emi 
yehich: means,——“Sexual  intercourse vrith a lov caste man, causıng abortion 
of a child in her veomb, and killing her husband these are certainly addıtıonal 
Causes of vomen"s spectal degradation "—-Yaynavalkya ui, 298 

vavraq vfkevrenr: firsran yaa v ri 

vfirfv fayda eraya" qeri afiy— 
v”hich means,—”“Four (deseriptrons of) vomen müst be abandoned namely, 
(r) one cohabıtıng vith: a pupil (ofthe  husband), (3) one cohabiting vith 
Guürü (or father or father-in-lavr), (3) one cohabıtıng vith:a CAazzdd/a or 
vith a man of any other very İlovr caste, and (4) specially one killing. her 
husband "—Vasıstha 

vererrıferd mest xn v vfqavr vi 

vaasrad far rər qrreq mafi ll 7) ç, tçi 
vrhich: means,” A Brühamana vho has cohabıted vith a voman ot the 
chandüla or any other very lov caste or has eaten food (given by a person of 
such caste) or has accepted gifts (made by such person) becomes degraded, 
if he has döne so through: ignorance , büt if vith full knovledge, then he 
becomes their equal ”—Manu, xı, 176 

These and sımılar texts shov that a vvoman becomes an outcaste for 
adultery, only vvhen it is committed vith a man of a very lov, daste, and 
according to the Mitiksharlı, in case she refuses to  perform the  penance 
prescribed for the same 
A voman İlving:in adiltery vith: a man of equal or superior caste does 

pot become an out-caste 
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V/hen a yoman leaves: her fatheris or hüsband”ş hpusş ivhgre, she has 
been İlving, and gös avray veith a paramour and liyşs vith him elsevhere, 
she is ordTnarıly called a 2/3//74e by the Hindus, and as such is assumed to 
to be degraided 7 

But this isla mistake , for, a vyoman can properly be called a prostitute or 
vesyü, if she sells her person for money to men of all castes and submits to tiletr 
embrace , and such an unchaste vvoman becomes an outcaste, and is excluded 
from soctal intercotirse, and the tie of kindred becomes severed : 

Aecording: to the Mitakshan, even a person gülty of the most hefnous 
sipful acts that cause degradation and excommunicatıon, may be restored tə 
soclal interequrse after düe performance of the prescribed penance, exgept 
yyhen at consists of self immolatıon of the sinner, although: the sin itself may 
not be purged off ivhen the sınful act is: intentionally committed 

The Mitakshart says that s” fq vrecüi vel edniqurİyai favT(- 
frOfirer —“A hernous sin, has tvvofold capaclty (1) causıng hahility 
to go to hell, and (2) causıng exclusion from social: İntereoutse/"— 
and although the former çannof be removed vhen the sinfal act is: İntenti- 
onally committed, the İatter ein be, and the) sinner: is restored to soctal 
intercouroe: after the: performance of penance, by the force of the divine 
ordinanec But some other commentators read the ördinnce differentİy and 
marntaın the opposite viey, nəmely that the htability to gö tq hell may be 
removed by pcnance, but not the exclusron from social intercourse 

A person becoming an outcaste tü consequence of the commissiqn of 
sınful acts most heinous in character, hecomes also civiliy dead if he persists 
in the vicious course, and omits tq perform  penance, and his relations are 
en)orned to perform his exeqmal rites: so siys Manu,— 


no 
"ieesdiex ed fu alaqa) 
fufaroçqla qx? reqs meafasl it 
 erğluzq sur vd vülcüq 1” aaq vən) 
- ın. - 
sYÜxTaT evrğloq müq af OY “4, 1) (931 
“To an outcaste (libation of) vater shall be offered (as if he vere dead) 
by the sağvadas and the sa)ıdınodalas, outside (the village), on an İnauspicious 
day, ın the evcning, in the presence of the agnates, the offictatıng priest and 
the preccptor of (he Vedas A femile slive shall üpset vath her foqt a pot 
filled səth yvater, as if it vvere for: a deceased person, for a day and a night 
impürity (or: möurning) shall be: observed (by the su2e//4a: and) by the 
samanodalay" — Manu, xı, 1834 
Yaynavalkya also ordaıns the same rites in Ch: in, 29, and the Mitbkshari 
says that this abandonment of an outcaste is to be made, if he  refuses to 
perform the penance though required by his kinsmen 
İt appcars, thercfore, that vyhen a vvoman becomes an ozö- 
casfe by rcason of unchastity, and is deemed dead, the tie 
of kindred vvith her undegraded relations becomes severed, 


Thc conflict of: decisions on this: pomnt appears to haye 
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arisen m consequence of the indiseriminate application of: the 
termi 27os/2fnufe to all vvomen güilty of ünchastity, and of the 
mistake ın regardıng them all to be oz/caə/e, The tic: of 
kindred can be deemed severed or not, accordıng as the 
unchaste vvoman is outcaste and cıvilİy dead or not, havıng 
regard to the nature and character of her unchastıty, But 
this principle of distinction is not taken into cönsideratıion ((/) 

A Full Bench of the Calcutta High Court, () contrary 
to the texts already mentıoned and contrary to the sentiments 
of the Hindus, has held that : “Upon an €xamınatton of the 
original texts, and upon a revtev of the yudicial: decisions on 
the subyect, $ ” 7 ” the merc fact that a Hindu vvoman 
has adopted the life of a prostitute does not sever the tic 
vhich connectə her to her kindied by bilood, and, that conse- 
quentİy, the s/7ceZax property of a Hmdüu vvoman ho has 
adopted the life of a prostitutc: passes upon her death, in 
the absence əf ncarer herrs, to her brother”ə son as an heir 
under the Bengal school of Hindu lav,” İt has becn so held 
by some other High Couits, (7) 

On the decision of the Full Bench Sir Goorcodass Barerice obxcivcd as 
folloys (2) “VVith all: respect: for the learned  lüdges vho decided that 
Case, one cannot help sayıng that, though the şüdgment of: the Full Bench 
elaborately notices all the texts and decisions for and. against (he con- 
clustof it has arriyed at, it has attached undue vvelght to, and dravvn incorr- 
ect inference from, those apparentliy in its favour, and has fuled to attach 
due vvelght to, and to drav correct inferenee from thosc against its 
conclusuon” 

Öne of the arguments adopted by the Full Bench in sitpport of its conclusion 
vvas that ın the absence of any provision for order of sticcession to the 
property of prostitutes, the ordinary lay is applıcable İt may be trte that 
the ordinary lav: of: succession is: ipplicable, but: from this: no concluston 
can be dravyi that the tire of kimdredəhip: vith: her: former” relation is: not 
seveved The order of successton applıcable to a prosititute"s  property 
should be the ordinary order of succession tö the  property of a voman, 


(7) Samı v Secretary, əş C, 24 , Sundarı v Nemye, 6C1 İT, 970, 27M, 

M "Nara v Tirlok, 29. A, 4, Zu //z goods of, KXaminey, 21: C), 697 , 7 
el Rep , 325 

(z) Hıralal ç Trıpura, qo C 6şo 1? CVVN (79 1? Cİ, ) 438 19 İC 29 

(2) Vısvanatha v Doraısvramı, 48 M gi4 ag ML) 684 626 M1 , Narain 
0 Trilok, ə A 4, Meenakshi ə Müntandıi, aq M. ir44 27 ML) 353 25 
İC gs? Narumayya v Tıiruvangadatan, 24 ML) 223, Subbaraya v 
Ramasamr, 23 M izi , Kothandaram o Subbier,, 1927 M 576 

(u) Tagore Lavi Lectures on Marriage and Stridhan sth Edition 2: 463. 
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İnspite of vhat the Full Bench has said her relations existing at the 
time of her degradatıon being severed from her on account of her civil death, 
her property should devolve on her her that may come into existence 
after she becomes a prostiute, e g,, her illegitimate issue and their children, 
faflıng vihich the property vvill gö to the king 

In equrty this ought to be (he proper interpretation of the lav, ınasmuch as 
it vvill solve the: question of competition of rival: claimants of the same 
degree, e g, her sons, legitimate and illegitimate, to the properiy of a 
pfostıtute, İt stands to reason that the illegitimate son, v”hö is not res- 
pönsible for the manner in vhich he is brought into existence, should” inherit 
the prostitute"s property to the exclusron of the legitimate son Fierilly, 
because the fıe of relatronship of the mother vyith: her legitimate son is cüt 
oft from the moment of her degradatıon Secos:/2y, because the legitimate son 
villİ have the right of: inheritance from his father and other relations, vvhereas 
the illegitimate son vrho is nöt responsible for her möther”s sin, has no body 
else to inherit from except his möther and in some case from the putatıive 
father — Zöerdiy, it vvill be: agarnət the sentimentə of the Hindus and against 
public poliey to allov a legitimate: son of a prostitute, born before her: degra- 
d ation, to inherit her property, expectaney to vihich may: naturaliy induce him 
or the undegraded member- to keep up some conncetton vvith the: fallen 
vomnn, a circumstance dangerous to the Hindu society oz, £A2y, vvhen 
Uhe Hindu lavv-giverə: müke provision for maitenince even to these fallen 
vvomeh, rt seems unreasonable that according: to Hindu lav, a prostitute”s son, 
be he an infiint or müşor, should be excluded from his mother"s property by 
his mother"s rel itions before degradation hovvever distant they may be 


The Calcutta High Court has held that by prostitution 
a svoman”s connection is cüt off from her relations before 
degradatıon but such severance does not operate to sever a 
prostıitutc from her sons and chaste daughters born after her 
degradatıon so as to disable them from inheriting from her, 
(2 The Full Bench of the Calcutta High Court, hovvever, 
did not express any opinion about the relationship of a 
prostitate vvith her issue The Patna High Court has gone 
a step further and held that a prostitutec is an outcaste and 
hence, she retains her rıght of inheritance aevhether it accrues 
before, or after the exclusıon from the caste under Act XXI 
of 18şo, (2) 

According to Hindu lav the S/7242ax of a marrled 
veoman vvho has died vithout  z5s?/£, göes to her husband, 
The Bombay Hıgh Court has held that £ssae means the 

——......ıı 


(7) "rrpura v Harimatı, 38 C 493, s00 
(62 Ram e, Dhan, ŞP isə SP. f 2o3 781 C 749 igəq P qao 
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issue of a marriage in the approved form, hence the S7/24/2az: 
property of a prostıitute göcə to her husband in preference to 
her son born of prostitution , but the court, hovvever, dıd not 
discusss vrhether her relatıonship vvıth her husband s severed 
or not, (7) 

The succession to a pröstitute”s propeity, has been held 
to be governed by the ordınary Hindu lavv of: succession, (7/2) 

The Sudder Court (zz) of Bengal andthe Madras High 
Court ( o) have held that in a competition betvveen degraded 
and undegraded relations for the property of a prostitute, 
the degraded relatıon is preferred to the undegraded rclation 
A subsequent Division Bench of the Madras High Court, (2) 
hovveever, vrithout: referring the  matter to a Full Bench has 
preferred an undegraded relatıan to a degraded one, The 
Full Bench of the Calcutta High: Court, hovever, inspite: of 
the questton of precedence being: raised, has kept open the 
questıon. (7) 

T he cause of the difference of opinion is due to the  adoption of) the 
proposıtıon that the tte of relatronship: of a degraded veomin is not cüt off 
from her undegraded telation The degraded relation of a prostitue should be 
her relatron that may come into existonce after she became dügraded and not 
another degraded person both of v”hom veere”” origzinally related to each: other 
İf the tte- of relationship: is not: cüt: ofi, höv the questron of” precedence 
betvveen degraded and undegraded member arıses one cannot understand 

Unchastity and Stridhanam —İt has been held that 
unchastıty does not excludc a Hindu vvoman from inheriting 
Szrtahan property. (2) İt does not seem to be correct to 
suppose that there is any distinction: betvveen a man”: pro- 
perty and a vvoman”” property, vith respect: to exclusion from 


(Ö laganath s Narayın, 34 B ss, s58 

(a) Shaik Taleb v Shaik 29 C VN 624 : Hiralal v Tripura, 40 C, 6şo, “ez 
/oot-note (1) o5ovc, Visvanatea v Doraisvvamı, 48: M, 944 49 ML.)1 
(84 1926M 14, 3P ışz, r9z4 P 420 

(3) Tara Munee v Moti, 7 S D A 273 

(o) Sıvasangu v Minql, rz M 277, Narasanna v Gangu, 13 M. ig, see Maha- 
rana v Thakur, t21 C 778 14 C 234 

(5) Narumayya v Tıruvangadathan, 24 ML / 22, Meenakshi v, Munrandı, 
38 ııq4. 

0) fopemdəə ih c A İ 

r) Nogendra v Benoy, 3o C , sər , Angammal ə Venkata, 26 M sö, G 
v Ghasıta, 1A 46, Adyapa v Radrara, 4 B 140, raz ” SİR, qana 
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inherıtance, the causes for vyhich apply tö both, İncontinence 
folloved by child-birth appears to debar the vvoman from 
inherıtance, and to cause an inexpıable degradatıon and abso- 
İlute excommunicatıon from ccaste, as vvell as severance of 
relationship, so that she svvould no longer be recognised as a 
relatıon, the status of vvhich is the foundatıon of imheritance, 
İt operates as cıvil death. 

A sıster is entitled to succeed to the property of her sister 
vrho vvas a prostitute, (5) 

Addıctıon to vice,— A man of vicious habits is excluded 
from mheritance, Under this head one may include  unchaste 
vvomen, But if one excludes females on that ground, he must 
dısınherit: also males  ivho dissipate vvcalth in vine and 
vomen, or by gamblıng. There is, hovvever, no reported case 
ın vyhich a male has ever been excluded on account of vice, 
though ınstances are unfortunately too frequent, of young 
men ınheriting property” bemng) led astray to a vicious course 
of life by designing and unprincipled” people. 

Enmity to the father.—The father ıs so great a bene- 
factor of the son, that the Hindu lam requtres a son to respect 
the father, the author of hıs bemg, as a god , ın fact the idea 
of father is assocrated vvith: the idea of the Creator of all 
bemgs, or God the Father, A son vrho does not respect his 
father is highly censured and a sort vho is habitually inimfcal 
to his father and beats him or othervvise ill-treats him is 
excluded from inheritance, as bemg:an ungrateful vvreteh and 
heinous sinner, and as such unvorthy of having the status 
of son, Hence, particide is excluded from inheritance. (2 

Enmity to propositus.—it “hould be born in mind that 
in the Hındu lav of inheritance vhat mn: terms applies to 
father and son, ıs intended to be applicable to any tuvo rela-, 
tions, one of vvhom becomes heir to the other , the son being 
the prior heir, rules of general application are often laid dovn 
in terms that appiy only to father and son. For instance, 


V 


(s) Narayan vg Laxman, $: B 784 192? B, as6 
(6) Nılmadhab s, fotındra, tz C VV.N 34i , i8i C, 764. 
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“Pastitlon of Heritage is defined by Narada as “the dıvision 
of öaterma£ property by the sözs, (44) 

Similariy the term 2777-4742 or “enemy to the father” 
used by Naürada and the commentators may be taken to be 
intended to appiy to any relatıon vvho s: inimical to the 
şəarson vyhose heir he vvoqld othervvise be entitled to become, 
in the circumstances. 


The term s not explared in many eommentarıes But the tvo  principal 
zommentarıes of the Mithilk sehool explaın the term —the Vıivada-Ratni- 


kara siys—fyerçdi qfe s fvafkz, Ço füaft əflafq urce”çun,, 


"a N Azı düyamaqTaqq. — “He yrho is inimical to the father is enemy 
to fhe father, and the enmity yhen the: father is alivo, is: such: that its 
result is: killing or the like, and vhen he is dead it: consists of: non” 
offering of İibations of ivater and the like to him” and the Vivada-Chint4- 


manı saysıfaeyfez feqfo əiYafır ərşə, və ə merTefiryar — 
“The father"s enemy is one vrho, avyhen the father is alıve, ill treats him by 
bəatıng or the like, and yvhen he: is dead, İs averse to the performance of 
his Süraddha and the like” 

Hence a partıçipator ın a mürder is not entitled to: inherit 
the estate of tbe person mu: dered by himself or vith: his: ald, 
or at his instigatign. So a mürderer is excluded from suc- 
çession to the estato of the murdered, (z) İt vvas been held 
that he (a şan) ıs entitled: to maintenance from the person 
exgludıng him: from inhetiitance after serving out the punish. 
ment mfuücted upon him, (zo) 

"The Madras Hıgh Court, hovvever, appears to take the term 
pitrü-dvit or fatlev s eneniy in its primary sense, and according- 
İy holds that the question vyhether a Hindu vo has been 
a party to a murder ıs excluded from inheriting the estate of 
the murdered person, ıs not ansvvered by the Hındu lav, But 
it is submitted that the case under then Lordshipy considera- 
tion may for the foregoing reasons be held to bə ıncluded 
under that term in İt: secəndary mcanıng, namely “ezr€//zy İQ 
the 2702osifus,” 


(ə) Mt,rı,s, DB,na 

(ə) Senyellappa v Gırimalappa, 2 C VV N, az: (P C):83L C. 324 1925 
P, C, 209. 48 Bom söz 

(ee) Nılmadhab v Totindra, iz CVVN aşt tr i8 TC zöq, 
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Therr Lordships, hovvever, held, having regard to eqnity, 
yüstice and. good) consctence, that the princıple that no ona 
shall be alloved to benefit by his vvrongful act is: of: universal 
applıcatıon . hence a party to a mürder is not entitled to any 
bencficral interest in the estate of the person murdered, 
although the vesting of itin him by, inheritance is not 
prevented. (r) 

Adoptıon of religious order ”—Entrance to a religious 
order is tantamount to civil death so as to cause a complete 
severancc of hı-s connectton vith his relations, as vvell as: vvith 
his property, mheritance to yhich: opens on his renouncing 
the vvorİd by thc adopttmon of a religious order , any  property 
vhich may be: subsequcntİy  acqumred by  persons adopting 
relıgious orders passes to their: religious: relations, Such 
persons mıght be of three deseriptions, namely, (1) /Va?y2- 
Hika Brahamacüarı or life-long student, (2) Vaxağzastha or 
retired to a forest, meaning one adopting the third order or 
stage of retired life for religious: purpose, (3) 3222x2x or 
Yat: or Sannyüsı or one vrho renounces the vvorld and 
becomes a religious mendicant, The  adoption of the first 
tvvo orders İs included under: practices to be avoided in this 
kalı age, (7) persons of the last description are: still: found, 
vyhho renounee all vvorldiy concerns and cut off all connection 
yyith their relatrons , and they arc excluded from mheritance, 

But the renunctatıon müst be complete and not nominal 
only, (2) as ın the case of persons entering the VağsZzaza 
sect ın lover Bengal, called 3y?agıs by name, but vho, do not 
mcan thereby to renounce vrorldiy affaırs and relinquish 
property. Such a Öy?azz is not excluded from inheritance 
(a) and his property passes on his death to his: ordinary 
relatıons, (2) So, ın the absence of any custom to the con- 
tary, a SZ4ra is not excluded from inheritance on his enter- 


(x) Vedanayaga v Vedammal, 2? M, sər, 3: M, 1oo 


9 See Ch XIV, Sec 2 zos/ 

(y) See Suğra p 8 

(e) Gauri v Nidder 18C VN şo, see 20:4A, Ch VİV, Sec 2 “Vaishnavas,” 
(a) Yeeluk v Shamma, £ VV R og 


miq Bidi inundi. to VV R, 172 , Khoodeerem v Rookhinee 15 
N ü 
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ing the order of Ya// or Sayıyas? inasmuch as a S/47a 
çannot adopt the life of a Yaz? or Sazzyasi, (c) 
8ub-Sec, 1—MENTAL DEFECOTS 

idioey and Insanity —İin the Dayahhiga(z) /z47 or an idiot 
is defined to be a person not susceptible of instruction. İt is 
a congenital and ıncurable mental infirmity arresting develop. 
ment of the intellectual faculttes : the onus lles on the party 
assertıng the existence of the disqualıificatıon, (z) 

İnsanıty ıs a disease of the mind, vvhich: need not be 
congenital nor ıncurable to exclude from mheritance the 
person affected thereby at the time the succession opens, (/) 

A member of a yont famıly governed by the Miıtikshara, 
vill be precluded from partıcıpatıng in a share as co-parcener 
if at the time of partıtıon, he is affected by ınsanıty, although 
he vvas frec from that dısease before and did acqurre a right 
to the ancestral property from his birth (£) 

He ıs thereforc dıvested of a vested right, and thus it is 
apparent that the strıct rule of vesting and divesting: does 
not appiy to Mıtakshira yornt family , and it follovs there- 
fore that if the malady ıs cured after partıtıon, he “vould be 
entitled to a share by re-opening partıtıon, like posthumous 
son, But the Allahabad Hıgh Court has held that subsequent 
msanity does not divest: a co-parcener, of the interest vested 
m him by birth (22) İtis so held in the Central: Provinces, (2) 
The Madras Hıgh Court on a careful consideration of all the 
important cases on the pomnt has come to the conclusion that 
"the right: comes into existence at birth, sübsists all through, 
although ıt is mncapable of enforcement at the time of” partı- 
tion, because of the dısqualıficatton then existing:” (7) 


(e) Harısh v Ater, 40 C 545 , Somasundaram v Vaiıthılınga, qo M 846 

(4) Ch Və 

(6) Surtiv Narsin, 12:A , 530 

(/3 Ram Bhanı, 38 A rı? 32 IC 12? 14 AL) ir, VVooma ve Girs, 
ro C 639 Deo z Budh, 5 A. şog, see also Muthusamı v Meenammal, 43M 
464 “28MLT əogr, Bapulı v Dattu, 47 B 707 , 731 C ao , see Act Xİ 
1928 p 674 belov 

(£) Ram v Lalla, 8 C 149 , and Ram vg Ram, 8C gig, Vithol v  VVaman 68 
I Ci 18N.L R 80 

(2) Tırben:e Mahammad, 28 A 247 

(2 Dada v Chandra, igəoN g3 

(ə) qfutbuzamı v Meenammal, 43.M 464, 473: 38 MLT 2ör 
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Act Xil of 1928.— The question of exclusion from inheri- 
tance due to ıdıioey and irsanıty, developing after birth has 
nov, evcepting persons göverned by the Dayabhiga 
school, (2) been settled by this: legislation, enacting that no 
person “hall be excluded from inheritance or from any right 
or share m the ont family property by rcason only of any 
dısease, deformity or physical or mental defect (7) This 
Act shall not havc any retrospective effect (992) 

Sub-Sec ıı—PHYSICAL DEFECTS 

Defects of extevnal organs of sense and of action “— 
Blindncss (2) and deafness and dümbness (o) müst be conge- 
nıtal, according to Manu, and it follovs a /o/fzor? and by 
neccəsaıy implicatıon, that the defects of other organs, 
namely, dumbness, lameness, (22) mpoteney and the like must 
be of the same charactet, z €, congenital If the defects of 
the tuvo prmcipal organs Of seeng and hearıng, cannot 
disinherit avhen they  arise: subsequently to birth, (2) vhy 
then “hould the defect of minor organ, exclude from: inheri- 
tance, if it be not congenital ? Othervvise, the accıdental 1oss 
of a limb or organ of actıon, as in the case of a soldier and 
hero, may have the effect of exclusion, İt has been held 
that lamene-s must be congenital to exclude from imnheri- 
tance (7: 

İt appcars to be nece-sary that these defects must also 
be meurable is) 

An meurable tumour in the nasal cavity and on the 
nosc 15 not a disease vvhich: disqualifies a person from in- 
he: itance, (2) 

The onus of proving that a person vvas congenitaliy blind 


"in this conne “tion see Act XİT of 1028 above 

(/) Sec r, (3) (Ə See 2 (a) Sec 3 

vz) Sce Günyeshbiyar v Dürga, aş C ı?7 PC 23CVVN za 261) ss? 34C 
MIlr 16 AL?7r 20 Böm LR 38 aş IC aşg, Pudiava v Pava- 
nasa 45 M qis FB ög IC ar: 43ML) sö 3r ML1 202, overruling 
Surayyı v Subhamma, 43M 4 37 ML ) qoş s31C 48 

(ə) Savıtrı : Bhaubhat, ,göz? B 103, Dhaniya v Kausalyab"u, rgaz N) 235 

(6) Ravvel v Tar, şə 1C org 09 PR 19rg 

(,) Umnbsı z Bhavu, ı B ss7, sec1 B 7 

€) Venkata z Purshottam, 26 M 132, “ee /oo0Z smöfə (2) above 

(s) Mohesh s (Chunder, 23 VV NK 78 (birndness), Mürary o Parv dibai, r B 
17, Charu o Nobo, 8 C 32? , Bharmappa v Uyanganda, üş 1, ar6 
Bom LR 320 (dumbness) 

(2 Subba v Venktrama, 26 ML./ so8 231C s28 
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so as to be excluded from a share in the yornt property İles 
on the party asserting the samc, (22) 

Leprosy and other ıncurable dıseases “— Leprosy may 
be taken as a defect of the organ of touch, İt need not be 
congenıtal but ıt appearo that it should be mcürable, (2) 
İt must assume a virulent and aggravated type, in order to 
operate as a cause of excluston from inheritance (zo) Iis 
not easy to determine vhat other incurable diseases  vvill: be 
held to be disqualificatıons for inheritance, büt the strictest 
proof of the dısease must be given (9) 

The Privy Council in the case of: Aaz/zağat: v “la, naöaı 
(7), has approved the folloving: propositron lad: döv. mn 
the case of A”yaro/ana v. Suötaraya (əs) ““Deformity and 
unfitness for social intercourse arısıng from the  virulent 
and dısgusting nature of the disease vvould appcar to be vhat 
has been accepted mn botli the text: and decisions as the 
most satısfactory test.” 

Seo. 0—EYPECT OF DİSQUALITICATION 

Exclusion not total,— From the foregomng textə it is 
clear that the person: that are exİlcuded from partıcıpatıon of 
shares on partıtton are, vvith: their: vvive: and children en- 
tıtled to maintenance, savc and except onc vho s degraded 
and excommunıcated and his issuec born after his degrada- 
tion , so they cannot be said to bc totally excluded from the 
inheritance. 

Disqualificatıon personal, —- İf the person affected by a 
disqualıfication, has a son or other descendant of his body, 
vho vvould by right of representatıon take his: place and) in- 
herit in case he  vyerc dcad, then such a descendant vill, if 
he is himself frce from: similar defects, inhciit, nötvvithstand- 
ing the exclusion of his father or other ancestor, Thus a 


(sə) Budh Sagar vg Bisnun, 47.A 322 23 AL iqı 831C ss4 1925 .A 336 

"In this connection see Act: Xİİ of igə8 above 

(ə) Ananto v Ramabaı  B 554 

(xu) Rangayya s 1hanikachalla ig M. 74, Kayarohant Subbaraya, 38 M 
250 25 ML İoos, Rayu v Ramasvamı, 25 İC go8 fÖMLT 254 14 
L.VV 715, Mohunt Bhagoban v Raghunandan, 33 İA g4 22 843, 
v Ashu, so Cal (04 

x) 2 VR izş, zr VVR 249 (9) 29 OVVN Təş, 48 Bom 363, 

ö ağ M. 250. 25 M..L/ əs 


aralı 


leprosy need 
not be so 


Dısqu əlifica- 
tion does 
not extend 
to sons 


Cure ofdefect 
or after-born 
son does not 
divest 


According to 
Mıt defects 
need not be 
congenital, 


nor tbe dış- 
qualific atton 
absolute, 


676 EXCLUSTON FROM INİTERİTANCE İC. X, 6, 3 


son of a blınd person, if not affected by any disability, is 
entitled to succeed to hıs gtandfather s property, notvvith- 
standing the exclusion of his father, So in Bömbay the 
v/ife of a disqualıfied person is not excluded from: inheri- 
tance, (s) Thıs rule, hovrever, does not appiy to a son born 
to an outcaste after hıs degradation , nor to a son adopted by 
a diısqualified person , nor to a son ofa disqualified brother 
or other collateral, vyhen there is another brother or collateral 
of the same degree, free from defects, as rıght of representa. 
tion doe- not appiy to collaterals. 

Cure of defect, after-porn sön, and divesting —Büt: if 
there be no such son or descendant in existence at the time 
vyhen the succession opens, büt: comes into existence after- 
vrards, then such a son is not entitled to take by divesting the 
heir ın vvhom the succession has already vested, İt has been 
so held by a Full Bench of the Calcutta High Court m the 
blmdman "s son/s case of Ca//ydoss v, Krissan (5) göverned 
by thc Bengal sehoəl, İt has been held that even the vidov 
18 not divested by a son of a disqualifled son, born subsequent 
to her succession. (c) 

Nor vill the removal of the defect subsequcnt to the 
openmng: of the inheritance, entitle the: affected person to 
claım the heritage by divesting the: person in avhom it has 
already vested, 

This rule cannot appiy to Mıtakshara family —The 
Mitikshöra deals vvith the: subyect of exclusion in cönnection 
vith the: partition of Pont property , it does not require any 
defect to be congenital , if the disqualification arises before 
partıtıon, it: avill cause exclusion of the: affected person , if 
agamn the dısqualıficatıon is: subsequcntly removed, he vill 
be entitled to take his share by re-opening the partıtıon, 
İlke a posthumous son, (4) It has already been observed 
that the strict rülc of vesting and divesting, cannot appiy 
to a Mitakshara yomt family , for vesting: and divesting 


a) Gangu v Chandra, 32 B, 2?s, 
(5) 3B R FB,roğ TV R,O T.A 


(6) Pavadeva v, Venkatesh, 32 B., 45. 


(a) Mit ə, to, 6:7, 
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continually go on ın such a family by births, adoptions, and 
deaths, Hovv else could a person becoming insane after 
birth but before partıtion, be excluded from particıpatıng a 
share of the ancestral property ın vvhieh he had acqurred an 
mterest from his birth? 

Accordıngİy in a case vihere one of tvvo brothers died 
leavıng a deaf and dumb son, and aftervvards a son vvas born 
to the latter, it has been held by the Madras Hıgh Court that 
this after-born grandson is entitled to take his grandfathers 
ündivided cosparcenary İnterest vvhich may be said to have 
passed on hiıs death by survivorship to his brother”s descen- 
dants, sub)ect, hovvever, to the charge of the maiıntenance 
of the disqualıfled son and his famıly (2) The Madras High 
Court follovved the principle underlyıng the case of “log 
xanda v Broso Kishoro, (f) in vhich the last holder of an 
impartiblc  estate died leaving. a vyidovv aüthorized to adopt a 
son, and an undivided brother in vhom the estate vested by 
survivorship to the exclusion of the vvidovv vho subseqdentiy 
adopted a son, and it vas held by the İludicial Committee 
that this adopted son vas entitled to take the estate by 
diveəting his uncle, 

İt should be borne in mind that the ancestral property 
of a Mitikshara İomnt family is really vested in the family 
and not mn the individual members thereof, although it is 
possible that at a partıcular time one member alone possesses 
the right of alienation over it for family purposes, İt is quite 
erroneous to suppose in either of the above tvvo cases that 
the famıly property vvas ağ toZztely vested m the surviving 
brothers or brother s son, vvhen the maintenance of the dis- 
qualıfied son and the female members is a charge upon the 
property, and those among the latter, that are vvives or 
vvidovys of male members, are co-ovyners in a subordinate 
character, 

The English lavvyers create a confusion in Hındu lav, by 
introducıng the distınction of legal and equitable estates and 


(e) Krishna v Sami, 9 M 64 
(0 1.69 414 ışq. 
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charges, İt has alrcady been observed that mn: Fimdu lav a 
person ıs decmed to havc ovnership in immoveable property 
vhen he rə entitled to any benefit arısıng out of the: same, (7) 

IF a man may become divested of half the ancestral 
estate by the birth of a son to him, vyhere 1ə the incongrutty 
if he be divcəted of the same half by the birth of a son to his 
dısqualıfled nepleiv vho also has an interest in the: estate 
from vrhich he get- his maimtenance ? 

But m a case similar to the above Madras case, the 
Bombay Hıgh Court has taken a contrary viev by holding 
that a grand-on born after the death of the grandfather, to 
his: deaf and dümb son, is not entitled to take the undivided 
motety of thc grandfather, vvhich passed by survivorship: to 
the latte”s surviving brother and his son (2) 

İt shqald, hovvevci, be remembeied that properİy speak- 
ing, the undıvıded  co-parcenary interest of a deceased mem- 
be: does not realiy pass to anybədy, but simpiy  lapses , no 
survivor acqurres on his death any ight to the family estate, 
vyhich he had not before, No qucstion of” shares alse so 
long a- the family remains yornt , in this case, there vvere the 
surviving: brotlici and. his: son forming. a, yomt family, of 
vhich the deaf and dümb person also vas a member, and 
vyhen a son vas born to the disqualıficd member, he also 
became a member of the yomnt family , and therc is no 
reason vhy he “hould not get a share on partıtion of the 
famıly of vhich: he is a member, The Hinda lav says that 
“their sons if fiec from defects -hall get their: shares, out of 
the hereditary source of: their maitenance,” The operation 
of this cqurtable rule cannot be rcətricted, unless there be 
equrtable consideratıons of a different kind, 

Maintenance —Excepting: the outcaste, the disqualıfted 
persons arc not really excluded from inheritance, but they 
do not get shares on partition of the family property, vhile 
they and their vive:: and children are entitled to get maiın- 
tcnance out of the property. 


(£) 46 26 302-363 
(22 Bapuşı v Pandurang, 6B, 616, 
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İt should be observed that agriculture is the chtef source 
of vvealth of the people of this country, and the ancestral 
fields form the productive property of famılıes, But the 
infirmittes causıng the so-called execlusion from inherıtance, 
incapacıtate the persons affected thereby for carryıng on the 
cultivation of their shares of the land Hence vhat the 
Hindu lav seems to provide, is, that their shares should be 
ın the possession of the other members vrho must furnish 
them and their family vvith: maintenance, and: deftay the 
expenses of the marriage of their daughters, So these dis- 
qualıfied persons enyoy the rights of  co-sharer so far as 
their necessary expenses are ccncerned , and thus the Hindu 
lav is: not rcally hard on those to evhom nature has been so 
unkınd, 


and thus , 
en)oy rights 
of co-sharer 


Of excluded females — Accordıng to both the schools of Excluded 


Hındu lav, a vvoman becomcs sağeərd” ın the sensc of blood 
rclation, of her husband and of hıs relations, and also becomes 
a member of hıs gore , accotdingiy, if there had not becn 
the general rule excludıing vvomen from müheritance, (2) 
a vvoman vould have been an hcir of her husband” relations 
ın the same vay as ın Bombay, The  rule that persons vvho 
are excluded for causes other than degradatıon, are neverthe- 
less entitled to maitenance (7) applıe- also to vvomen that are 
excluded by rcason of their sex, ör any other: cause of dis- 
qualıficatıon other than degradatıon The text of Baudhiya- 
na, ordainıng the exclusion of vvomen, tə cited in the Vivada- 
Ratnakara, Ch. V, mn xvhich  evelasion from müheritance s 
dıscussed İn that Chapter are cited the texts of Manu, 
Vıshnu, Yaymavalkya, Narada, Devala and Baudhiyana, 
providing: maintenance for all the excluded relations, İn the 
Vıiramitrodaya (2), it is expreəsily declared that the daughter- 
ın-layv is: excluded from inheritance of the mother-in-layvy”ə 
siridhana, by icason of her sex, but is entitled to maintenance, 
Hence, a sonless vvıdovved danghter, vvho is aecording. to the 
Dayabhaiga excluded from mheriting: her: father s estate, s 


(q) Text No 4 
(0) Texts Nos r and 8 (/) Autbor"s translation p, 248 
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certainiy entitled to maintenance, But in 2/22/ə42 v, /Vvzehb 
() the authorittes do not seem to have been placed before 
the Court, 

Sot. 4—EVİDENOR 
Onus, Tha onus of proving disqualıfication-lies on the 

person vyho seeks to exclude one vho vould be an heir , 

should no cause of exclusion be established, (9) the presum- 
tion of Hindu lav bemg: against disqualification, (2) 


———— —— —— ——-———.. 
(əz C şş affirmed in 28 C, 278 


(92) Butte o uggüt 22: VV.R, 348, Kerali s Ashu, şo Cal 60 
(zı) Chunder v Kristo, 18 VV.R: 375 


CHAPBTER XI 
. MAİNTENANCE 
8:0 1—0RIQİNAL TEXT3 


tı aFv yr-vememər qaleda füarr vir: i 
urncer qaqraq x faqn xn fra 1 raya 1 


1 The father is master of all of the gemr, pearls and corals: but nürtther 
the father nor the grandfather is so, of the vhole immoveable property və 
Yüynavalkya 


vi Tmrar İçüərra a? vin qafqan. 1 
əfi öyfü fe amefe qn Rufça, i sə 


2 They vho are born, and they vho are yet unbegotten, and they avbo 
are actually ın the vomb, all requre mcans of support the dissipation (of 
their hereditary source) of mnintenance is highİy censured Manu cited in 
DB, ), 45 


bı vq üuüer ner eüemyə i 
on ülşa vqrex qexıç qda dq əz 


3 The support of the group of persons v”ho should be maıntaıned, is the 
approyed means of attaınıng heaven, but hell is the man”s portion if they 
süffer , therefore he should carefully maintan them “Manu cited in DB), ii, 23, 


gi fran ram qevrdr vər Şlar qürfira i 
vərmrefiçfafas x üsarü veTyii, il “q: 


4 The father, the mother, the Gurü (an elderly relation vrorthy of res- 
pect), a vife, an ofİspring, poor dependants, 3 güest, and a religious mendi- 
cant are declared to be the group of persons vvho are to be maintaıned,— 
Manu, cıted in Siikrishna"s commentary on the Düyabhaga, ii, 23 


xi gü visini feyl) vrift sirdir qa fir 
6 
vrarayral-srer yar vv sün əydiyi va: il 
$ İt is declared by Manu that the aged mother and father, the chaste 
vnfe, and an infant: child müst be maintqined even by dolng: a hündred mis- 
deeds “sManu, cited in the Mitakshart iyhile de idling. vith: giftə 


(3 mərann fryiiz ein gaq-sarıq, ev fi 
ereruİTiTİ vaTT vrm qazı varis aza üz, nec 

6 Nerther mother, nor father nor viife, nör son, deserves ahandonment, 
one abandonıng these vrhen not degraded (or outcasted for t ommission of any 
heinous sın), shall be punished by the king six hündred (Panis) —Manu, vit, 
389. Abandonment ıs explamed by commentators to mean refusal to main- 
tan, and in the care of parents, also to servc and attend, 

H, L —86 
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əl firemis erqarq-yaraaarml fran: 1 
vvə qufqaməsiyəs md? q vera gi xmraemi, s, Ro İl 


7 Father and son, sıster and brother, vife and hüsband, and preceptor 
and pupil,, of these one forsaking the other 1£ not: outcasted, deserves the 
pun"ehment of (the fine of) one hundred (Pan3s),—Yaynavalkya, u, 237. 

eq er qzefRÜğə axı vTqasdT:, s, foxi 

8 Property other than vhat is requrred for the müintenance af the family 

may be given Yüunavalkya, ü, 175 
ei qarı veqmq daraq əfi" vİ res”) : 

9 A fither sball perform the purificatory eeremontes for his sons, and 

prövide them vith a source of maintenance —Mitaksham, 


tə xü ərralyamır, vfavei, vər, fermi, i 
fafərhüyü məq vü vg dyrc, 
ufceftü uferqıd faq” fax” ı 
ee qfeaç v, mmaqq feqvar nər, fazar, arıq 
10 VVhen the husband is dead the husband”s side (kin), is the güardian 
of his sonless vife in disposal of property, in: protection of the veealth, and 
as regirdə her 2zazə//eytayee, he has full pover: if the husband”s family be 
extinet or destitute of male member, or helpless, and therc be no s427::ad4a 
of his, then the fathers side kin) is the güardian of the: vidov --Nürada 
cıted in DB), xi, ), 04 
tı fiq ayaedfeamq qn, çiğls arqan 
qarğa srayqular garamarfalıq fe 1 gYSİfŞ, ü 
11 (A vidos inheriting her hüusband”s estate) should honour veth: föod 
and presents (for thcir beneft) the İisband"s paternal üncle, (and the like) 
venetable elde riy relation, daughter”s son, sister"s son, and maternal uncle, 
as vvell as agcd and helpless persons, güests and females (of the family )-- 
Vriha-pati: cited in DB, xi, i, 64 
MAINTENANCE 


Se62—LİABILİTY FTOR MAİNTENANOZ 


Tvvo-fold Hhabılıty for maintenance —A persorn/s İabili- 
ty to mamtam other: persons, is of tvvo descriptions , önc is 
himited by his inheritance of the ancestral and other property, 
vhile: the other is absolute and independent of such property, 
and is determined by certaın relationship (a) The maintenance 
of vife and mfant son is. a personal obligation and the payment 
of debts takes precedence over such right of: maintenance, (2) 


, 


( a) Sayıtrı və Luxmi, z B 23, 597 (2) Sunder v Ram, 7 L ra 
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Absolute liability.—A man is bound to maıntam his 
aged parents, his vırtuous vnfe, (c) and his minor children, 
(4?) v”hether he inherited any property or not, He is also 
bound to support his mfant illegitimate child, (a) 

Liability limited by inherited property.—The ancecs- 
tral immoveable property ıs the hereditary source of main- 
tenance of the members of the famıly, and the same is charge- 
ed vvith the liabılıty of supporting its members, all of eyhom 
acqurre a right to such” property from the moment they 
become members of the famıly, by vırtuc of vvhich they arc 
at İcast entitled to maintenance out of: the same (7) 

The ancestral property cannot be sold or given avay 
except for the support of the famıly a small portion of the 
same may be alıenated, if not incompatible vith: the: support 
Of the famıly.(z) 

There ıs no difference betiveen the: tuvo sehools as re- 
gards the vievv that the ancestral property 19 chai ged vith 
the maıntenance of the members of the famıly, and that no 
altenation can be made, vhich vill: preyidicially: affect the 
support of the group of person: vvho ought to be main- 
taıned. (7) Hence heirs are bound to marntain those vhom 
the last holder vvas bound to maıntaın (2) 

Hence, although according to the  Bengal School a: son 
does not acqurre a right to ancestral property co-equal to that 
of the father, and ıs not therefore competent to enforce a 
partıtıon of the same against the father, yet the father ıs 
not absolute master of the same, so as to be competent to 
slrenate it and deprive the son and other members of the 
family, of their source of mamtenance. 

This ıs the vtevv vhich is propounded mn the second 
chapter of the Döyabhaga, but it should specially be borne 
ın mind that the said vievv has been departed from by the 


(e) Rattamma z Seshachalam, 192? M soz 

(4) Text No, s. 

(4) See Criminal: Procedure Code, Section 488, and Ghana ə? Gerela, r3 
Ç.V N ıso, 

(/) See suğra, 2 302 €£ seç 

(2) Text No 4. 


(0 D, B ə, 22-20, 
(9) Barlnath o, Mangala, ro26 P. t, 
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Courts of  yustice, uyho hold that there is no distinction 
betvveen ancestral and self-acqurred property as regards the 
fathe:”5 right of disposal: over the same, But still: this 
modern development of lav, cannot affect the question of 
the son”. right: of support: from: ancestral property so İong 
at it has not been actually disposed of, 

A vvidövy in possession of her husband”s estate— 
appears to be bound to maıntaiın her husband”s poör relations 
in addıtıon to those already mentioned, and especially the 
presumptitve reversioner, vyheni he isin: need of it (2) Here 
giftə to hüsband”s: relations: are declared to be condücive to 
the spıritual bencfit to the husband (2) 

Seo 3—V7HO ENTİTLED TO MAİNTENANUZ 

Persons entitled to maintenarce from ancestral 
property " — Accordıng to the true vtev of Hindu lav, and 
to thc exigencies of Hindu “ociety, as vvell as to Hindu 
feelıngs, the persons that are entitled to mamtenance from 
ancestral and inherited property, are— 

ı Aİİ male members of the famıly, including: those 
that arc excluded from mheritance, (7) 

2, Their Vives or vvidovrs, 

3. Their unmarried daughters, 

4. Thetr married or vvidovved: daughterə vyhen: they 
cannot get maintenance from their husband” famıly. 

5, The dependent members or the poor relations vhom 
the deceased propriefor used to maintaım, 7e , helpless in- 
dıgent relations vvho did: actually  depend on him for their 
İvelihood, if sufficient property has becn İleft by him, 

As regard: the Mitakshari: sehool there is no doübt as 
to the right of the persons under hcads T, z and ş, to maın- 
tenance out of ancestral property, 

İn the Bengal school, hovvever, a doubt may be raised 
as to thc right: of an adült son and consequcntly of his vvife 
or vidovv and daughter But it should be remembered that 
0) DB ır,1, 63 (0) Text No ır, dərte 2: 682, 


7 See anfe 6 (28, 
(2) See Sn Raya Rama v Sr, qı M778 :28CL ) 428 35 ML) 392. 
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the Hindu lav makes provisıon for the maıntenance of even 
an illegitimate son. 
Bub-Seo i—8ON, DAUGHTER-IN-LAV ETO. 

Sons —lt has already been seen that adult sons and their 
vriyves and children are entitled to mamtenance from the 
ancestral property ın both the schools. (7/2) 

Daughter-in-lavv —Under the Mitaksharü the daughter- 
ın-lavv does, m) right of her husband, acquirre a right to the 
ancestral property, sınce her marrtage, in fact she becomes 
her husband”s co-ovner in a, sübordinate sense, (//) and the 
prmcıpal legal incident of this: co-ovvnership”: is the right to 
maıntenance, vvhich cannot be defeated by gift or devise made 
by the holder of such property. (?) İt has already been 
observed that there is no valıd reason for the extinction of 
this: co-ovvnership: on the husband”. death, the subordinate 
character of vvhich must then be taken to be rclatively to 
that of the survıvıing male memberə vvho stand in the 
husbands shoes as her legal güardian, Büt her right to 
maıntenance against the surviving: co-pai cenci s is taken to 
depend not on her co-ovnership, büt on the: obligation 
İmposed on them to maiıntaın the Avıdovv of a deccased 
co-parcener, (2) 

İt is to be nov. considered iyhether they arc: entitled to 
claım maintenance from the father”s self-acqutred property. 
İt should be observed that the Mitakshari, recognises the 
right by birth, of the son and the İlke male descendant, to 
even the self-acquired property of the father and the like, 
This: right is a subordinate: right like that of the vife, and 
is recognised for the self-same reason, namely, enypoyment by 
sons, of father s property . hencc sons must be held entitled 
to claim maıntenance from such property. VVhere there ıs 
no ancestral property, a Mitaksharü father-ın-lav, is under 
no oblıgatıon to maintain his: vvidoved: daughter-in-lav, (g) 
Hıs obligation is merely a möral or an imperfect obligation 


(un) See anls 26 372“3, $92 , Cnanvirgavda z, Distrret, 1927 Bər, 

(ən) )amma v Machul, 8 A as (o) Becha o, Mothına, 23 A 86, 
(2) Dev: e Gunvantı, 22 C qro , Surampallı v Surampallı, 3 M. 338 
(g) Meehakshı v, Rama, 37 M, 399 
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vrhich, hovvever, ripens into a legal oblıgatıon on the part 
of the heirs vho gets his estate, (2 Bat vvhere there is 
ancestral property (s) or self-acquired property treated 
as famıly property, (7) the danghter-ın-lavv is entitled to 
maıntenance out of such property. 

The Bengal School, hovvever, does not admit right by 
birth, But ıt has been held that there ıs no difference 
betvvcen the tvvo schools as regards the daughter-ın-lav”s 
right to claım maintenance from the father-in-lavv vrho has 
only self-acquired property, (z/) 

If the actual usage be looked to even növ prevailıng 
in Hındu soctety, vve find that the sons continue to İlve vvith 
their fathers even after attaming ma)orıty and also after 
marı age, and to be supported by them, vvhen not carning 
anythıng., İn fact it is the father uvho celebrates the son”s 
marriage, the son being mecrely a passive agent m the transac- 
tion, the father decides vyhether the son should marry, and 
it is he vvho selects the bende, and it is he avho  settles the 
terms vvith the bride father, After marrrage the bride 
comes to her “father-ın-lavy”s house,” and not to her 
“husband”s house.” A man cönsent: to give his daughter in 
marriage, vvhen he s sattəfied that her /aZ2ey-sə-/ru an 
possessed of means so as to be able to support her, Can 
there be any doubt that under the feregoing circumstances 
the father-in-lavr is bound to support her and the children 
born of her? 

Although the general usage of the Hindu fathers main- 
tainıng their adult sons, and the fact of a particular son”s 
bemg: alvvays maintaimed) from his birth by his father, vvould 
not create a legal hability of a father for furnishing adult 
sons vyith: maintanance out of his self-acquired property, yet 
there are strong equitable consıderations arısıng from his 
conduct, vyhich tend to fix him vrith:a legal liability to: main- 
tain that son"5 vvife and: children , for, there is an implied 


(”) İndubala v Panchumanı, rg CVVN ri6g zr CLİ) 292 28İC s?8, 
Bhagvantı v Thakur, 1926 L 108 Gopal v Kadambını, 73 IC, 235 

(6) Bhudan v Radha, 32 1C 33 108P.R ror 

(6) Yhyalambal ə Krishna, 321C o 

(ee) Sıddeshury v, İonardan, 6 C VV.N s30, Gopal vg Kadombini, 73 1C 23, 
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if not an express, contract on his part, vvith the infant brides 
guardian, that he vrill support her, the bridegroom being 
ünable at the time of his marriage even to maintain himself, 

But this aspect of the question, arİsing out of the actual 
usage of marrirge among Hindus, appears to have been not 
placed before, nor taken into consideratıon by the Courts, 
vhile dealing vvith it İt has thercfore been held that there 
İs only a moral obligation on the fathere-ın-lavv, to maintaın 
his vvıdoveed daughter-ın-lav,, out of: his self-acquired pro- 
perty, vihich hovvever ripens after his death ınto a legal 
obligatlon on the inheritor of his property , (z) but ıt has been 
held by the Bombay High Couürt that she cannot clam 
it against the universal legatee of her father-in-lavv"s vrhole 
self-acquired property (ze) The Madras Hıgh Court, hovv- 
ever, holds that her legal right is not affected by testamen- 
tary dispositıons in favour of volunteers made by thc person 
moralİy bound to provide maintanance, (r) 

And the Allahabad Hıgh Court holds that the right to 
maintenance is not lost even if the son gets the property by 
güft and not iheritance, (7) 

A Fall Bench of the Oudh Chef Court, on a careful consi. 
deratlon of the question, has held that a daughter-ın-lavv 
is entıitled to matmtenance ont of the property acqured by 
the father-ın-lavv after the death of her husband and vhich is 
in the prossessıon of her husband”s brother or the son of the 
latter either by right of inheritance or of sürvivorship. (£) 

Residence of daughter-in-lavv, —But a vvidoved daugh- 
ter-in-lavv v/ho left her “father-in-lav”s house” vvithout any 
yust cause, has been held to be not entitled to claım: separate 
monetary maıntenance from her father-ın-lavv, to be en)oyed 
by her vvhile living:in her “father s house,” the “father-in-lav”s 
house” being the proper place of residence for a, married or 
a. vvidovved vyoman , (4) except vvhen the father-in-lavv is in 


(v) Sıddesury v Tonardan, $ C VV N, 549, 6CVVVN so, yeot Ram x, Lan, 


1929 A, 7s1 
(x) Bai v Tarvadı, 25 B 263 
(x) Rangammal əv Echammal, 22 M 20s 
(y) yeot Ram v Laniı, 1939 A 7si, 
(s) laı Nand v Parander, 1939 Ö 281 
(a) Khettur v. Kashee, ro VR S99FB 2BLRiş 
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possession af ancestral pioperty in vhicdh her husband haq 


an interest, (2) 
Marriage expense of son”ş daughter —The debt İncur- 
red by a Hındu vvidovr in possession of her husband” estate to 
qelebrate the marrrage af the daughter of a son viha had disd 
before hıs father, has been held to be a valıd charge on the 
estate passıng to the reverstoner after the vvidov”s death, (c) 

İt follovvs therefore that her maitenance is also a charge 
on her grandfather: cstate. 

Sub See i1-VVIFB" 

According to both the schools, the lavfully ivedded iyife 
acquıres from the moment of her marrtage a right to the pro- 
perty belonging to the hüsband at the time and. also ta any 
property that may subsequently be acqurred by hm, sq that 
she becomcs a co-ovrner of the husband, though her right ıs 
not co-equal to that of the husband, but a subordinate  onç, 
ovyıng to her disability founded on her status af perpetual qr 
life long tutelage or dependence, (4) İt has already been 
pqınted out the rcason vhy this is recognized, (6) 

Under Section 488 of the Criminal: Procedure Code every 
person havıng sufficient means is ltable to maintain his, vfe, 
but a /azız Sadlu may be exempted from this hlability if by 
his vövyə he cannot hold property or carn money, (7) 

This right of the vife to maitenance from her hüusband 
is not lost even if the husband renounce Hınduısm, () 

This right suhsists even after the hushand”. death al- 
thqugh her husbands right as distingurshed frqm, herş may 
pass by survrorship or by süccession to sons or even fo 
çollaterals , these sımply step into the position of her hus- 
band, and she ıs requtrred by Hindu lav. to live under: their 
guardianshıp after her husband”s death. “The reason far 


(ö) Surampallı v Surampallı, 3: M. 338 

(ce) Ramcoomar sv lehamayı, 6 C 36 

"in this connection see aız£€ 22 372-3, s92, 682 

(d) Tamna v Machul, 2 i qəs ə Mofhuna, 23 A 86, Narbada və 

arayan, s B gg, Sorolah v Bhoobun, 1 292, 304, iz ı 

Probodb, ir C LT s8o , 13 92, 304, uze alyşg Srinath v 

(e) See ante 6 37) 

(7) Munı v, Bat Lılavatı, 56 B 260, see Ch XIV, S, 2 

(22 Mansha v İvan, 6 A öl? 
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recognisıng her right continues even after the husband”s 
death, The ınferior dependent status of her sex prevents 
her from taking the husband”s mterest by survivorship 
vhile she is the survivmg half of her husband”s body, a male 
issue is: his: çol-substantıal, and mn a pont family, the female 
members occupy an infertor position, and müst live under 
the protectıon and gundance of the male members, but their 
interest in the family  property remams: unaffected by the 
husband”s death 


There are, hovever, a remark ın the Dayabhlga (2) and another in the 
Viramıtrodaya (:) vvhich are made For meeting an: adverse argument, and 
vəhich may misleid the reaider to think that the right is extingushed by the 
husband"s death, but vvhich are not intended to be taken as the correct 
doctrine yimütavhhana marntains that the vvidov) is entitled to inhenit her 
husband”s estate in preference to his undivided  brethren, vyho are according 
to the Mitaükshara /ozxf-fenanls vath the deceased, and arc therefore entitled 
to take by survivorship to the exclusion of the vidovv The Dayabhaga 
does not admıt yott-tcnaney of: co-herrə, büt marntains that they take as 
tenants-ın-common, and that therefore survivorship does not appiy (2) Büt 
the author of the Düyabhagı proceeds further, and controverts the Mitükshar3 
doctrıne of survivorship even assuming” the yotrnt-teniney of co-parceners by 
putting: foriv ard the argument that the ivife yyis ilsö 3 CÖ-ovner of the 
husband, and is thercfore entitled to take by sürvivorship , hence, she can- 
not be excluded even on thut ground by the husband”s undivided)brel- 
hren (8) Büt then an obyection might arıse to this argument, namely, that 
vihy should not the yvidoiv take by survivorship to the exclusion of the male 
issue This is obvrtatcd by the author by saying that, in that case her right 
might be tyz/irretl to be extingurshed by the death of the husband, because 
there are express textv providing the süccession of the male issue to the 
exclusion of the vyidov Büt” it should be observed that the only inference 
that İıgitimately arises, is nöt the extinction of: her co-ovnership, büt the 
extinction of: only one of its incidents, namely, taking by) survivorship, and 
that is vhat is really contemplated by the author , since he asserts that there 
İs no authorıty for the positton that the vife”s right in the hüsbind?. property 
accruıng to her from their marriige  ceases on his death (7) 

And it should also be noticed that the vhole of this is merely an argü- 
ment agaınst the Mıtükshara doctrine of survivorship excluding: the vidovv, 
even assuming the correctness of the theory of yotnt-tenancy upon vraich 
game is based And therefore the last assumption of the extinction of her 
right is nöt the author"s ovrn vlevr of the nature of the vife"s  co"ovrner- 
ship. (//) 


(2) XI, ı, 27 (z) Author”s translation of Viramitrodaya 2 16s 
0) XL, 26 (2) XL, ə? (2) XI, ı, 26, 
(va) D B, xı, ı, 26 
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The Vıiramıitrodaya again, vihile controverting the Dayabhaga  döctrine 
of the vvidov”s: succession in all “ases, takes advantage of the last assump. 
tton made by fİimutavahana, and maiıntaiıns that the vvidov”s: right to her 
husband"s property, acerurng from marriage, müst be taken to be extinguished 
in all cases, by the death of the husband, so as to disentitle her to take by 
survivorshipin any case Büt this assumption is not at all necessary to be 
made, nor is there any authority in support of it , for the continuance of the 
vridovr”s subordinate right is: perfectiy consistent: vith the right of the co“ 
parceners by surviyorship, as it yvas yith the right of the husband himself 

Besides, it is contrary to the reason for recognising: this: right, and 
contrary to the Matakshara itself (on Yaynavalkya, ih, 52), and to its 
fundamental deoctrine, namely, that partitron cannot create any right, but 
proceeds upon the footıng of pre-existing: rights, and that it is by vitue of 
the vufe"s right to the husband”s property, that she obtaıns even vehen partı- 
tition is made by her sons after the hüsband”s death, and that it is by virtue 
of this: right that she continues to enioy the family property so long as it 
remains oint after the husband”s death 

Accordmg to both the schools., the right vyhich a 
vvoman acqurres to her husband”- property subsists after his 
death, vhether his interest passes by succession or by sur- 
vivorship: to the male ssue or any other person, and that this 
rıght does not depend upon the vidovvs not possessing: other 
means of support. (2) But the Calcutta High Court eyhich has 
been dıssented from by the abovc Madras case has held that 
a vvidovy is: not entitled: to maintenance from her husband”s 
co-parceners if she has göt other source of income to support 
herself, (o) 

Place of residence —İt has already been said (2) that 
the vvife is: bound. to reside vvith the husband , she cannot 
claım separate maintenance (?) except for such ill-treatment 
as vvould amount to cruelty (0) in the estimation of an 
English: Matrimonial Court, (5) and vhen she declines to live 
vrth him on account of his bemg a. leper, (2) But if the 


(0) Darbha Lingaya v Darbha, 28 ML) ə6o 38 isa 281C oo, Bhaga- 
tram v Sahib, 3 L ss öz (C 848 ər PVVR zz 

(o) Ramavaatı v Maniharı, 4 CLİ 74 

(2) 2 172 suğra 

(7) Bammadevarı v Rayya, 48 CL7 rr PC ro28 PC 187 Yusubarc 
Sadashıv 30 1 C 934 

(r) Bommadevarı z? N gannə, 2: L VV 45: 871C s?r t9zş M 7357 reversed 
on fact by PC, 48CLT ı?r 

(r) Matangını z logendria, ig C 84, see Sitabat v Ramchandra, rz Bom LER 
373 6 İC şo5 

(2) Sheehapparya v Rayama, qs M 8:2 43ML iz4 öş IC əş 
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husband refuses to recerve the vvife into his house vithout 
sufficeent cause, she .s entitled to separate maitenance 2) 

But it bas been held that a zoz40zv is not bound to İlve 
ın her husband”s house, though undoubtedly it is the proper 
place for her to reside, vvhich: she cannot be permitted to 
leave for unchaste purpose and retaın her mamtenance (z) 
She is, therefore, entitled to maitenance  including: arrears 
of maintenance, (:v) 

A vidovv, hoveever, vyhose husband has dnected that 
she shall be maıntarmed if living m. the family or any other 
specified house, is not entitled to maintenance if she: resides 
elsevvhere vvıthout yüst cause (2) 

A vyidovr or other dependent vyoman has a right: of resi- 
derice ın the famıly house and she cannot be ousted except 
to satisfy clafms vyhich are paramount to her right: of resi- 
dence or payment of debts not tamted vvith immorality (9) 
and (ə) unless some other place is provided for her, Büt if 
she deliberately abstaıned from giving: notice to the purchaser 
of her rıght of residence even: vvhen she vas avvare of the 
sale by her son, her right ıs defcated, (a) “This right: is 
included ın the rıght of maıntenance., (2) 

Precedence över her maintenance.,— But a debt contract- 
ed for family necessity takes precedence even over the 
vridovvy”s clalms for maintenance , and by the sale of the 


famıly duvelling-house to: satisfy such: a debt, the vvidovv 


(a) Nitye s Soondaree, 9 VV R. 425 

(v) Ekradeshvarı vo Homeshvvar, 8 P 840 33CVVN 63? 49 Cl ) s79, 
Sayanısundarı ve logendra, 58 C 74ş , Göki və Likhmidas. 14 B 490, 
Pırthee v Ra), 1A Supp 203 20 VVR zi, Siddessvry o Tinirdan, 29 
C ss? , Surampallı o Sirampallı, 3: M: 338 Tirvatibu o Chatru 36B 
ır ı21C "ə ı3 Bom L-R og, see also Sukin v Gangayşalı r3 IC, 
136 (C ), Srinivasa o Lakshmi, 128 M) z16 

(ə) Ekradeshivarı v Homeshvnar, sx22a 

(x) Girranna v: Honama, rş B 236, Bhoba v Peury 24 C 646, Promothi 
v Nagendrabala, rz C V/V N 808 , see also Broyşo v Svvaraa 22 CVVN 
433 PC, 47 1C 36 (198) M VVN 313 

(9) Budh v Sahib, r93o LL 288, Nankı z Firm, 8g IC 824 , sec die 2 460 

(ə) Asav Baslı, 561C g8 (L), Mungola v Dino, rz VROC 2. Bhagat 
v Ram, 69 İC 6o2, Suriyan arayana v Balasubramanıa, 43 M 635 38 

(a) Gotiram v Kesarbat,, ıg3o B 47 
ML 1.433: but see Olagayee v Pıchhammal, 4: ML /7 303 


(5) Charandas v Nagubar, 1929 B, 452 Rambhabaı z, Doongersi, 1929 5, 
102 , Keyalmal z, İsnbar, 1946 8 1şş, 
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is lable to be: evicted, (ce) So her right: to mamtenance 
vill be defeated vihere husband”s property is: attached under 
Sections 87 and 88 of the Code of Ciminal Procedure, (4) 

But the Prıvy Council (£) in an old decision has: Haid 
dov that the rıght to maintenance is not lapsed vyhen the 
Crovvn takes the estate by escheat or by forfeıture, 

Unchastity." An unchaste vvife (7) ör ividov is: not 
entitled to any maintenance from the husband o: his: herrs 
respectively, That the husband s successors, taking his 
estate by survıvorship, descent or devise, are nöt boünd to 
maıntaın his unchaste vvidov, is. a p,oposition vyhich is beyond 
all doubt (£) 

A vidovr is entitled to a starving maintenance only if she 
reforms her conduct, (7) 

But ıt has been held that a vife, vyho led an adulterous 
life and as a result gave birth to an İllegitimate child is en 
tıtled to maintenance if she  ceased to catry on such a İlfe 
before suit, (2) 

The Caleutta, (7) Madras, (2) Bombay, (2) and (he 
Allahabad (2 High Conrt. have put an interpretation on the 
yyords “Zizingy an adulteyy” in: Section 488 of the Criminal 
Procedure Code to mean osəlz/feyy continued) till: the time 
əf claım, and a single lapse from virtue, tesulting even to birth 
of an illegitimate child, vill: be: no bar to her getting main- 
tenance under this: Section, This: principle, so far as, it 
affects the Hımdus, 1s directiy against the clear texts of lavv 
(ə) and is also revolting to Hindu: sentimenis. 


(c) 3-6 anfe p 460, lamıat ə Malan, 3 Lar, Lakhoo Lachman 1926L 
241 
(4) Durgi ov Searetary, igz9 L 528 (attachmcnt of property of abasconding 


person ) 

(e) Golab z Collector, 4 M 1 A 246 " Şee ande 7 “662-9yo 

(7) Debi v Daurata, 39 A 234 39 İC o is ALT 169, Chirikala o, 
v Visvananda, a) MLT 289 rö9 IC 389 Subhayyah o, Bhabanı, 24 1 C, 
390 

(6) Roma z Rayanı, 17 C 674 Mahayın z Purbo, ır L: 424, büt see contra 
Paramı v Mahadevi, 34 B 278 şs İC o6o 12 Bom LR gö 

(3) Bhikubai v, Hariba, 49 B 499, Sathyabhama z Kesavacharya, gg M, 658 

(s) Subhayya v Bhavanı, 24 1C 3gö 

(7) latındra v Gouri, 20 CVVN 647 

əlan, Mahalakshı, so M 332 

) Fulchand, /s ze, ş3 B 16o , for comment şee 32 
(an) Kallu v Kaunsılıa, 22 A 326 3a € YV/N, exxxiv, 
(x) Ses anfe 66, 662-270 spectalİy 22 634-56s, 
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İt vras, hovvever, held that unchastity cannot affect VVhen un- 
the rıght of a vyidov to vyhom the income of certain proper- chat y not 
ty vvas assıgned by her brother-in-lavv under an agreement 
compromising a surt by her against him, vhen there vras no 
express stıpulation about chastity , (o) but the decision is 
dıssented from, (2) and the correct vtevv is thus laıd dovrn, 
Unchastity cannot affect the right of a vidovv to get an annuty 
granted vvithout condition by her husband by a VVill (z) 

Re marrıage ””—İlt has been held by the Allahabad High Vibether re- 
Court that vyhen re-marriage is: permitted by the customary əə” 
rule of a caste, it does not disentitle a vvidovv from. recovering 
maıntenance, charged by a decrec agarnst the husband on his 
property. (7) This vievv appears to be contrary to the 
interpretatiıon put by the Calcutta and the Madras High 
Courts (5) on"Section 2 of the Hindu VVidovs Re-marriage 
Act, though it is consistent vyith: the constrüctton put on by 
the Allahabad Hıgh Court. (2) 

Starvıng maintenance,—The provision, made by Hindu Grant of stər- 
lav, for starvıng mamtenance of an unchaste but penitent enancea 


tenance, a 
viife, is only a moral myünction on the husband , for, it has "oralın- 


t 
already been observed that the husband is competent to Mrlon 
divorce an ünchaste vife (x) 

Husband”s liabılity, a charge on porperty — VVhen the V/ife"s or 


husband is alıve, he is personally hable for the vife”ğ vidovrs 
maintenance, v/hich is also a legal charge upon his: property, hə 
this charge bemg: a legal incident of her marital co-ovrnership 
ın all her hüsband”5 property (v) The maitenance of 
abandoned vife even can be made a charge on hei husband”s 
interest ın the yomt famıly (co) But after his death, his 
vvidovy”s right of maintenance becomes İlmited to his estate, 


(o) Bhup v Lachmin, 26 A 321 

(7) Bnybhukhan ov Nm, ro27 A, 09: Sita ve Gopal, r928”P” 3yş the deci- 
son upheld by PC ss CL/ 66 

(4) Paramı və Mahadevı 34 B 278 

YYSee ante 65 001 602 

(r) Gaadhar s Kaunsilla, şr A 161 11C 76 6. AT,) qo, Balkrı-hna 
v Par, 1930 A s93 

(ə) Matungini v Ram, ig C 289, Rasul 6 Ram, 22 C s89, Mürugayı z 
Viramakalı,ı M 226 

(6) Har z Nandı 1 A 320 (s) 2 6U2 suğra, 

v) See ante b 370 

(x) See Gopala v Parvatlı, rgaş M. 47 
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vihich, vvhen it passes to any other heir, is charged vvith: the 
same. (z) There cannot be any doubt that unde: Hindu lav 
the vvifes or vyidov”s: maintenance is a İcgal charge on the 
husband”: estatc, but the Courts appear to hold, in: cönse- 
quefice of the proper matcrıals not bemg placed before them, 
that ıt is not so by itself, but is merely a: clam against the 
husband”s heir, or an equitable chat ge on his estate: hence 
the husband”s debts are held to have prtority, UV  ünless it 
is made a charge on the property by a decree (3), 

Rate of maintenance —The amount of the vvidov”s 
maitenancc is to be “ettled having regard to thc va/ze o/ 
/he estafe, to the 2oə2/20x anal stafis of the deccased 22:24 ad 
and of the zəzaodv, as vvell as to the mode of İlfe of the 
family during the hüsbands life-time , and also having: regard 
to vhat amount vvould be suffictent to allovv the vidov to 
İrve con-astentiy vvith a vidövys position, in the same degree 
of comfort and vith the same reasonable luxury of life asın 
the husband"s İlfe-time, (6) and her propoi mamtenance 
should include “nət only tüc ordinary  ci2e2se9 of /Zzviug, 
bat also that vraica she might reasonably expənd for ?e/zgyzozs 
and other duhes incident to the station in life vyhich she 
mıght occupy ” (2) İt has been held by the Privy: Council 
that “the question of determining the amount of maimtenance 
15 alvyays a qucəfion fot the discretion of the Coart and such 
dıseretion vill: be evercised having tegard to all the circüm- 
stance- affectıng the case /” (c) and such diserction should 
not be lightiy interfered xvith: (42) 

The Court, in the ab-ence of any eonttact to the coritrary, 
may ın a proper case vary the rate of mamntenance (e) 


(x) Ss Verranni o Sitimmmn, “7 M 83 

y) Yayıntı v Hüngammia, əz M. 45, see Kinta ə Nonichora, 35 LLC 360 

(e) Som isundar im zə, Lİnnamalnı, 43 M. 8oo 

(a) Ekradeshyvarı v Homeshivar, 8 P 540 O6LA irz 33 CVVN öş? 4 
C L) s?9, Simnisundarı r ogendra, 58 C 745 

(6) Nıttokissorce v yogendra, s DA ss, s6-z, Dalel v Ambıca, 2 A 266, 
2zo , Adhıbar: v CÇursindas, 1 B: 199, 200, Balsnı v Rup, ızA ss8, 
Devi v Günvvantı, 22 C 410, 417, Naroonamoyee o Admınıstrator, 9 
CVVN üst, Pushnavallı, 6 Raghuvarıh 23 İC 4rş,ış MLT gs, 
Subramanra v Müthammal zr ML) 482 g IC 64 9 MLT 36, 
Panchakshara v Pattimmil, göz M. 8oş Pratap v Mül Shankar, 26 Bom 
L R 209 

(6) Broyo Sunder v Sani, 22 C VV.N, 433, 430 47 C 36 

(a) Ekradeshvarı v Homeshvvar, 8 P 840, 845 33 CVVN 6g7 49 CLİ “70. 

(e) Chinnammal 9 Venkatasami, 1927: M, 70ş ) see 2:2 7c2//oot note (x) (2 


C, XI, S. 4, ss, iv) STEP-MOTHER 695 


The amount of maintenance to vhich a vvidov should be 
entitled as being proper under the above rule, cannot be cur- 
tarled by her husband by VVıll, (7) The  mamtenance to 
vvhich a vvife vvho has been driven out by the husband for 
no fault of hers, ıs the same to vhich she had alvays been 
accustomed, provided the family isin a position to pay, (z) 

Sub-Sec. 111—8TEP-MOTBER 

Although a vidov”s maintenance is a charge on the entire 
estate of her deceased husband, yet ıt has been held that 
after partıtıon betvveen her son and her step-sons, ıt vvill be 
a charge onİy on the share of her son, and not on that of 
her step-sons—an inequrtable tule düc to misapprehension of 
the Dayabhaga. (2) The Court. have been misled by the 
2//-digested Digest of Yagannötha avho vvas a mere Sanskritist 
vvithout: lav, and: also vvithout: logic, though: a /ogrzcza?: he 
professed to bc, 

But the Madras Hıgh Court has held that the mother ıs 
entitled to have her maitenance from both son”s and step- 
son s interest in the entirc family property, (2) 

The marntenance granted to the step-mother is to be 
presumed not to bc an absolute estate but ıt may yıeld to 
the evidence on the iecord , and an allotment of a definite 
share charged vvith: definite share of) debts crcates an 
absolute interest in het: vhen the transaction had stood for 
a long time (7) 

Sub-Sec ıv—DAUGHTERS AND GHARYTAMAT" 

Unmarrıed daughteis of the deccased propricetor are to be 
maıntaıned by the heir until: marriage (2) İt has already 
been seen that the unmarııed daughters of  disqualıfed 
members are to be so maıntaıned, (7) 


2 Promotho z Nagendrnbala, rə C VV.N 8o8 

23) Gopala v Parvathı, 1929 M 47 

(2) Hemangını v Kedıir, 16 C 758 161A irş, 

(z) Srinivasa z 7 hiruvengada, 38 M. ss6 ?5 MT ) 644 15 MLT 307 21 
IC 264 , Kannepalli ve Kannepalli, 28 İC ag r? MET TSS, in this 
connection see Subbrayılu ve Kamal vvelli, $ M. ra? 2: ML) 403 
lo İC: 347, üvidov. Of a co-parcener entitled to: m üntenance from entire 
undivided propeity) Veeranna v Sitimmn, 192? M.) 

(g) Sahab Rai v 5hafiy, ar C VV .N 9?2 19? PC To" 

9 See ante 66 170-171 (2) See anfe 62 1(4-102 

(2) See anıte 6. 078 
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A married daughter ıs ordinarıly to be maintamed in her 
husband”s famıly. But if they are unable to maintamn her, 
she is entitled to be maintained in her: father”s family, İt 
has, hovrever, been held hy the Bombay High Court that an 
ndigent: viidovved: daughter, vvho  fails to get maintenance 
from her father-ın-lav”s family anq is: supported by her father, 
is not entitled after his death to clarm her: maintenance from 
his heirs, (v4) This: vievy, hovvever, is: not approved by the 
Calcutta High Coöürt vvhieh holds that she must, in the first 
mstance, look for her maintenance to her husband”s family , 
if she fails: to shovy her inability to obtaın maintenance from 
her husband”s famıly, she can clam the same out of her 
deccased father”s estate, (2) “Hhe Madras High Court also 
docs not approve of the vievv expressed by the Bömbay 


Hıgh Court, (ə) 

That a vidoved dauyhter, vvho used to İlve and be maintalned in her 
father s house, is not entatled to be so, and that her father "s heir can turn her 
out into the public street in a destitute  condition, secm to the orthodox 
Hındus to be monstrous proposittons bermg most: abhorrent to their feelings, 
and are due to the misapprehension of the usages and the meaning of the 
term “ dependent member”” İn the ÖOrıgınsl Side of the Calecutta High Court 
and ın the Appeal Court, the question vihether 3: sonlcəs indigent: vidoyved 
daughter, vyho used to İive as: a dependent member of her father”s family, is 
entitled to maintenance from her father”s estate in the hands of his hetr, vvas 
dıscussed as if it vas one of örst impression in the case of .MoZAada Dassee (6) 
But the affirmatıvo appearə to have been accepted as settled lav ın the Appel- 
late sıde İn 1796 lagınnatha (in Colebroke”s Digest, Böok V, verse 393) put 
forvard 2a/inain in Bengal as the reason in şuüpport of the proposition that a 
married or vidoyved daugbter is entitlcd to m .untenance from her father s 
estate 

Sir VVillam Macn3ughten gives a case in vihich a veidovyed sonless daughter 
yyhö vas excluded from inheritance vas held entitled to maintenance Sir 
Thomas Strange also is of the same opinion Babı Shyamachran Sarkar, 
vrhose Vyavasfhadarpan used to be consulted as authority by the Courtsin 
Bengal until replaced by Mayne"s vrork, is of the same opinion (42) There 
are many unreported cases in vihich a vvidoved)daughter, vho used to be 
maıntaıned as a dependent member of her fathers famıly vvas held by the 


(ni) Barı Mangal v Bar, 23 B), 29 
(ə) Mokhada v Nundo, 28 C 278 appeal from 27 C ss5 
(o) Gudimetta g Bolloyu, 23 ML 223 161C 13 


(2) 27 C sss and 38 C ə?8 
(q) öce £ 170 of the second edition 
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High CÇourt to be entitled to get maintenance from her father s helr İn one 
case, lustice Norris, after having referred go the Vyavasthadarpan supporting 
the decision of the lover Appellate Coöurt decreemg the daughter"s clatm, 
observed—“Even if there be a shred to hang a peg on to support this decision, 
ve vill do ıt” That vvas also the sentiment of the Vakıls vvho appeared 
against the danghter, but had not the heart to argue their clent”s case, as 
thelr contentton vvas unnaturəl and most repugnant to their ovn feelings, 

Son-in lavv or Ghar)lamaı “ -Sometimes, the married 
daughter does not İeave her father"s house after her 
marriage but contınues to İlve vvith: her husband as z/a?4 
7dmdi ın her father”s house in such cases, she, her husband, 
and her children are entitled to maintenance from her father 
and hıs estate The father-ın-lavv evhen gave in marriage 
his daughter uvith the expiess ünderstandıng to mamtaiın 
the brıdegroom and m fact maimtained him: after marriage, 
the son-ın-lavv s entitled to maintenance, (7) and even to 
separate maıntenance İn some cases 

Sub-Sec v—SISTER 

The maintenance of an unmarried sister and the expenses 
of her marrıiage (s) arc charges on the brother”. estate, 
especsally vvhen it vvas inherited by him: from an ancestor, İt 
İs most unfortunate that the sıster Vvas not recognised as 
heir , but the legislature (2) has nov removed the difficulty 
by placıng her ın the category of heirs (4) so far as the 
Mitakshara sehool iə concerned, Maitenance of the 
vridovved “ister: of: the: hüusband ho vas maintaimnıng: her:mn 
his Tfe-time, is: a legal necesəsity (7) 

Sub-Sec v—DEPENDENT MEMBERS 

Poor relatıons and other dependent members 4vhom a 
person used to mamtam, as being moraliy bound to do so, 
are after his death entitled to maintenance from: his herrs, (so) 


provıded he left sufficient property Thus, it has been held 


€ See anfe $ 170-171 

(r) See sufra $ 176-171 

(s) See Srinivasa v Thirvengada, 38 M: şs6 25MLİ) 644 231C 264 15 
MLT 3oz this folloved in Göpalam ə Venkataraghavela, 4o M (632: 29 
ML z?zro 3t İC sy?4 dissenting from Narayana v Ramalınga, 39 M 582 
this reversed by PC 45 M 489, sec şuğra ğ 101-163 

(2) See Act İl of 929 

(4) For her position in the order see zz/€ 2 507 

(v) Sarabala v Barkuntha, roz6 C 485 - 

(zv) See Bhalı v Divaraka, 84 IC (8 gös LR 32 
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that a person succeeding to his father”s self-acquired property 
is bound to marntaın hıs predeccased brothers vvyidovr vq 
used to be maıntarıned by her father-ın-lav,, (2) 

There has been some misconeeptıon about the meaning 
of the term 4iğezaeət memöer a person is called a 4e2ezə 
dent memöer, vrho depends on the family for his mam ntenance 
and actually gets his or her food and rarment from the family 
and lives in the family dvvellıng-house as a member of it, 
The azöenaent memöers are, no doubt, relations near or 
dıstant,, but persons are not to be deemed 472ezreie£ 
m”emöers by reason of their relationship” only, irrespective 
of actual residence and. support as members, inasmuch as 
thesc appear to be the sz, gız xo of onc”s character of 
bemg a dzöendent memöer, "Vhis appears to be the true 
meanıng of the term Şlar qurfisaT: (2oor eğendanfs) in 
origmal Sanskrit hence the vievv taken by the Original 
Court of the term 4ğeə.ent meniöery appears to be in accor- 
dançe vvith the meaning of the original Sanskrit: term (7) 
and that of the Appeal Court secms to be contrary to the 
same (z) If the actually existing: state of things be: not: the 
criterion or test of the: 4özöcərdea£ condition, it: is difficult 
to say vhat kınd of relationship: should be taken as the 
test to determine the same, The daughter-ın-lav and the 
daughter in these tuvo cases respectively had: been: 4ööeə,zdzaf 
memböers ot their fathers family, in the sense of the original 
Sanskrit svvords, and therefore vvere not entitled to claim 
maıntenance from their father-in-lavy5 family of evhich they 
vvere not €zöendent memöers in that character they could 
look to therr father”5 heir for support, Büt their: clam:) as 
daug hter-in-lasg vvas different and not: affected by this 
character, 

But persons ın this: predicament arc not entitled to 
separate maıntenance except for very special causes , they 
are bound to reside in the house viith the herr and to per- 


form the recıprocal düty in connection vvith the household 


(ə) Tanakı v Nınd,rt A tg4, Kamını p Chandra, i? C 373 
(9) Siddesuri z: fonirdon, ç C YVN ş49, 558 
(s) 29 C ss7, Mokhada və Nandn, ə8 C 278 
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affaırs as is: ordinarily” expected” of: him or her: in Hindu 
society , othet vise the burden vvould be very heavy on the 
heır, unless the mherited: property be very large, İt may 
be observed m this: connection that female members of 
orthodox Hındu famılıtes have the duty of preparıng the food 
for the famıly . so, one clamıng the right cannot yustly refuse 
to perform the correspondıng duty of such a member, and 
the amount must be fixed on a reduced scale, should separate 
mıntenance be avvarded, (4) 

Under this: head arc included) invalıd adopted sons, con- 
cubines, (2) illegitimate sons, (c) sons-in-lavv vho are g7azə 
?amasıs, (d) 

Sub-Sec vi—0NOUBIİNE AND ILLEGİTİMATE ISSUE 

Çoncubıne"—is entitled to maintenance under: certain 
conditions and lmmitatıons, (e) namely, that she must have 
been permanentİy and evclusively kept by her paramour in 
his family, (7) that she must be the mother of illegitimate 
children by him, (z) and that she should be chaste and keep 
undefiled the bed of her lord and master, (/) ın the last- 
mentioned Bombay case (:) it has been held that a kept 
mistress vyhose husband is alive is not entitled to maintenance, 
But the İudicial Committee of the Privy Council has: reversed 
the above Bombay deciston (77) and held that ın the country 
governed by the Mayukha School, a permanent concubine, 
though she İtved separately from her paramout”s family, 15 
entitled to maintenance out of her deccased paramour”s 
estate. (7 ) 


(z) Bhagvan v Bindoo, 6 VV C 286 

(6) Nıngaredd: v Lakshmava, 26B 16ş, Raman irasu v Bnchammn, 23 M. 
282, Monghi v Nagubar 47 B qör 24 Bom L.RR rcög 69 İC 201, see 
foot note ( ?) öelou and 2 anfe g32, Bcharı v Achra)y, 681C 364 (Nag / 

(2) Ghana z Gereli, 3 C 479, Lingappa z Esudasan, 27 M. 3 öz Gopalasamı 
e Arunachurn, 2? M 32, 681C 417 (Nag) 

(4) Ses subra 25 170 171 and 697 

“ See ante 55 332-334 

(e) Rama v Pahammal, 48 M 8os 49 ML) 348 go IC g53 1028 
M 1320 

(7) Monglhi ev Naguübar, see aöove , and 48 M Sos aöove 

(4) Khemlher s Umiashankar, ro Bom HC R 38 

(2) Yashvantran v Kashıbar tz B 26, Anandilal v Chandrabar, 48 B zo3 

(s) 48B 2oş, büt see Kamtabar v Umabar, ig N r27, 

(/).Baı Nagubai v Monghi, şo B. 604 . 3ı CVYVN, 28 44 CL) 5311920 
P.C. 73) set 2 393 auto, 
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Hlegitimate son3)—of a Sudra is entitled to maitenance 
out of the propertte: belongmg to the: )omt family of the 
putative father for his evhole life, Büt it is held that all: that 
is necessary 1s that the connection betveen the parents should 
be contınuous and netther adülterous nor incestuous, ( 2) 

Illegitimate daughter—is entitled to maintenance till she 
is marrted or attaıns maşority, (7) But on appeal from this 
case it has becn held that an illegitimate daughter of a Sudra 
İs ot entrtled to maintenance out of the estate of her putative 
father, though the putatıve fathier had a petsonal obligation 
under Sectien 488 of the Crimmal  Procedure Code (294) Büt 
on a further appceal from the said case the Privy Council 
upheld the decısion vrith certain mödification of the decree (zz) 

Şub-Sec vii-UNIOR MEMBERS OF IMPARTIBLE ESTATE 

VVhen the famıly p:operty is held by a sıngle member by 
primogen:ture prevaılıng ın certain cases according to custom, 
the yunror members are entitled to a, provision for maintenance 
out of the property, Usually some property is assigned to 
them ın İleu of maintenance, the nature and character of the 
tenure of vvhich are also determined by custom. Usually the 
kloygosl grants in Chhota-Nagpore vherc many: impartible 
estates are found, are İlke e?z2a/e5 £aifl-mnale, held by the 
grantees and the hetrs male of) their body mn süccession to 
each other, and on fatlure of such herirs at any future time, 
they revert to the holders of the estate for the tıme being , 
iri some cascə these maintenance grants are resumable on the 
death of the grantees , ıt depends entirely on custom in each 
case, (ə) 

See 4—LEQALINOIDENTS 


Sub-Sec —AMOUNT OF MAİINTENANOE 
As regards the amount of maimtenance to vvhichi a, vyidövv 


15 entitled out of her: husband”s estate, it ha- already been 


"33Sze ante 25 331332, 334-336 

(8) Natarayan v Muthta, 22 L VV 660 1936 M 2öt, 

(7) Natarayan v Muthra, 22 L V/ 6so 1926 M 26 

(vi) 1927 M. 487, see Nagarathnammal v Chinnu, rg28 M. rə? 
(s) 3s,C VVN 278 ss CL last 


(o) See Sectron 124 of Act r of i87g, BİC, repealed , see also m/?s  Chapteft 
XV, Sec 5 
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stated , (2) the question is növ considered generally in res- 
pect of all cases, İf a person be entitled to separate mainte- 
nance, then the question vvill arise as to its amount, the solution 
of vyhich vvill depend upon the extent of the property, (ç ) the 
position of the famıly, the nature of the clarmants right, the 
number of other members of the famıly and other pecullar 
facts of each case, (? ) at the date of the sutt (s) 

VVhere the rıght to maıntenance is the legal incident of a 
right to property, such as that of the vvidovv of the deceased 
proprtetor, the lovvest limit is to be determined by havıng 
regard to the extent of the property, and to sımılar right, if 
any, of any other person. 

The vvıdovv of the undivided co-parcener has becn held 
to be not entitled to claım from the survivor, möre than the 
procceds of the share vhich vvould have been allotted to the 
husband, had therc becn a partıtıon dürmg. his life-time, ( 2) 

VVhen, hovvever, the property ıs very large, the maxımum 
İlmit is to be  ascertained by having regard to the expenses 
vrhich the clamant vill have to incur for hving” m: the: style 
surtable to the position of the: clamant and of the family, 
that is to say, to the chaı ges for establıshment, food, clothing, 
relıgious ceremonrses and the İrke, due to the clarmant, The 
amount is not to bear any fixed ratıo to the property " the 
sufficeency of the maintenance is the criterion, (zz) Büt posi- 
tıon depends partly on property. 

İt should be noticed ın this connection that the share 
vhich is: allotted to the father”s avife on partition is held to 
be given in licu of maintenance the same thercforc affords a 
günden fixing the amount, (7) 


(?) 2. 694 suğra 

(7) The famıly income at the date of suit and not it the death of her husband 
is. to be taken into consideration, Manikka v Soubagıa, ə? ML ə9r os 
IC 897, Shamrao v Chandrabhagabar, 1929 N, 360 (income from 229e:2- 
müt and Pafıcarığarı is not to be included) , Kodandaramı v Chencham- 
ma, 1930 M 479 (income from private funds not to be taken into account) 
see also, Charandas v Nagubvı, r929 B 4s2 ” 

(4) Batsnı v Rup Sing, ız A ss8, rs VVR. 73, Nitya v logendra, s TA şş, 
Dev: Prasad v Günvantı, 22 C 410, 417 (s) See /oot note (q ) above 

(6) Madhab ev Ganga, 2 B 639, Adhıbsı v Cursan, tt B:ig9, Rungathaiıy v, 
Nel:, ar ML ) 706 —Mıtakshara cases 

(u) Tagore v. Tagore, 18 VV R at 373, Krishna v: Broşo, as CVVN 4o3, 


(v) Hemangini v, Kedar, 16 C, 758, 765, logendra o, Fulkumarı, 27 C  7?, 
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As regards the amount, a distinetion should be dravin 
betvveen those that are entitled to maintenance as the legal 
incident of their right to the property and those viho have 
no such right, The question of amount of bare mamntenance 
can and should ordinarıly be fixed by a rough and ready 
reference to the general condıtton of the family as disclosed 
ın the evidence, (sv) 

The amount decreecd may be reduced or increased on a 
change of circümstances (r) But vhen the rate of mam" 
tenance vvas the subyect of a compromise and. mcorporated 
ın a dectee, the Court cannot, evithout the consent of” parties, 
alter the rate (7) 

The mamtenance charges include the right of residence, 
( z) education and marriage expenses, (4) 

Other Sources of maıntenance —İf the clarmant for 
maintenanee is possessed of property yıclding: an income, that 
must be taken into consideration, (2) büt possession of 
yevels by a yvidov cannot  reduce the maintenance she: is 
entitled to, specially “vhen she belongə to a community ın 
vyhich: vyidoves are not p ohioited from  vyearıng: şevelə, (£) 
İt is: döubtful vyhether a person possessed of sufficeent 
means for support, derived from a different source, can claim 
maımtenance from another person vvho svould othervvise be 
hable to maintaımn: him or her Take, for instance, the case 
of a vvəman vvho has inherited her fathers estate the income 
of vyhich r. möre than sufficient for her maintenance, A 
vidov xas held to have no cause of action for a suit against 
her brother -in-lavv yvyhen she had in her: hands funds apper- 


(e9) Chikubsı vg Harıba, 49 B 450 27 Bom LR 13 1 B ış 

(x) Gopikabir 9 Ditttatraya, 32 B: 482, Bangaru vo Viyayamaclı, 22: M izş, 
Venkatappya s B1himma, 2? ML) 660 27 İC) 379, Narasamma z 
Venkataray i, 1920 M c3a, Kevalmal zi İsribar, 96 S. iss, 
Shantı, 9221: 539, Chinnamnaal vg Venkatasamı, 1927 M 7os, see asle ğ 
694 /0o7 note (€) 

( y) Themmanayanım vc Venkatappa, 1928 M. 73 

(2) Charind is v Nagübar, igöz B: 452, İsribar, 1926 S, 135 

(a) Barnath o Mangla, rc20 PT 

(5) Lıngayya g Kanakamma 38M iş 28 VLL 260 28/C oo, 

(c) Shyama v Purushottamdas, go PC 124 21 LVV şşt , i925:M, 6qş, 
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taining to the family estate, sufficient for five years subsıs. 
tence, (7) If the right to maıntenance depends on necessity 
for the same, then surely a person vrhiqse maiıntenance is 
othervyise satisfied, is not in need ot it, and therefore cannot 
lay a claım for vhat is zy zs? The right, hovvevecr, scems 
to remaım, but the amoqunt must be ?z/ or nominal, as that 
must be fixed havıng regard to the need vhich does not exist, 
But all this is open to the obiection that the right to main- 
tenance bemg a right to property, vvhich the lav cönfers on 
one person against another, and anneves it to some estate, 
vyhy should any such extraneous consideratıon affect it in the 
manner set forth above, vvhen the lav docs not say so ? 


Sub-Sec 1—0HARGE ON PROPERTY 
There seems to be a misconception on this: sübyect öving 


to the dısregard of the subordinate co-ovnership ör imperfect 
rights mn property, vhich Hindu lav) recognises, and of vvhich 
the rıght to maintenance is onc of the legal incidents The 
maıntenances of all person havıng this mperfect co-ovnership 
in the property must bc a legal charge on the same , vrhilst, 
that of others, havıng no such right, may be deemed onİy 


an equrtable charge on the property. (z) 

But it should be  speciəlly nöticed that: the: ancestral immoveable 
propetty ıs regərded by Hindu lav as the hereditary so rorce of mnüntenance 
of all the members of the family, dependent or independent: ind no holder 
of it in vyhom it may be deemed vested, and vrho iə described” is.” proprictaiy 
member,” by Mr Yustice VVest, is: competent to: alten ite it except for the 
suppört of the famıly This is the vievv propounded even by limutav"h ana, 
upon the authority of the text No 1 cited above (f) 

The vehole spırit of Hindu İv is agüınst altenatıon of ancestral immoveable 
estate yyhich is the only source of maintenance of the helpless females, and 
also of the males ın this country vihere agiıculture is the chief source of vvealth 
and the Hındus depend solely on the produce of land for subsistence 

Tdus, both lav and eqinity are in fayour of the propositton that maintenanee 
ıs.a legal charge on the estate, the holder of vhieh cannot alienate it so as to 
defeat the right: of maintenance , at any rate, of those that have an impetfect 
co-ovvnership in the property, such as the yvife of an ovncr of the property 
Besides, it is erroneous to suppose the proprietary member to be ibsolute 


(4) Dattatraya v yRukma, 33 B, şo 


(e) Ante 25 302-303 
(/) Se D.B, ı, 23-26 
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övrner yyhen there exists a female member yho acqured a rigbt to it vbich 


also is proprtetary though subordinate (gg) 
Bonafide purchasers for value -vithout notice are 


great favourites of the English lav recognizing: legal and 
equitable estates, charges and hens, 

Upon the analogy of English: lav the Courts have held 
that 2o/.4-/?dz purchasers for value vithout notice of the claim 
for maıntenance, from the heır or other holder of the property 
are not liable for thc same. The 1carned yudges procced to 
dıscuss the question on the assumption that the vidov/ has 
no İlen on her husband”s estatc ın the hand- of his: her: for 
her maintenance, and that is only a clamm against the her 


personally (2) 
The vife”, subordinate propr etary right to the husband”s property is: not 


at all noticed by the yudges in these cases İt is: ünfortunate that, that part 
of the Mitaksharq ın yhich this right is recognised, yas: not translated by 
Colebrooke, and the consequence is that it is ignored both by layryers and 
yudges The. restrictions on the proprictary member”s poveer of disposing of 
ancestral immoveable property, is also overlooked in this connection 

Purchaser for value vvith notıce —İt has further been 
held that mere notice of the existence of her clam vill not 
make thc property ın the hand: of the purchaser hable, unless 
he had notice of the vendor”s intention to  defcat the 
claım for maintenance, or as Mr: lustice VVest: puts it, a 
notıce to be sufhcicnt, müst be “notice of the existençe of a 
claım İikely to be unyustiy imparred by the proposed 
transaction ” (7) 

Decree charging property — But if a decree has been 
made ın favour of the clamant chatging certamn  property 
vith maintenance then and then only it vill be a legal charge 


on the property, to vvhatsoever person". handə it may go , (7) 


(£ ) Tamna v Machul, z A, as, Becha v Mothina 23 A, 85, Narbadabalt 9 
Mahadeo, 5 B, go, Sorolah v Bhoobun, rs C , zoə, 3oş , Promotha v 
Nagendrabal a, ız C VV N , 808, 8is 

(A) Bhuggobutty v Kanar, 8 BLR, 2əs ? VV R, 42, Adhıranı v Shona, 
IC , 305 , Lakshman əv Satyabham ,, 2 B,, 494 

($) 2 B,atp si7, Ram Kunvir v Ram, 22 A, 323: Bharatpur v Gopal, 
24 A , 100, Shrı vo Bat 23 B, 342 

() lamat v Malın, iL 41, Tario Sarup, 10 L.706 1930L 117,2B, 
494, IC , 305, Kulada v Togəshar, öz C , ig4, Muttia v Virammal, to M, 
283 , hüggemath v Mahirineq, zo VR), r20, 4.A,, r9ö,, Sobaga v Manic- 
ka, 33 ML 7 6or 
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a mere money-decree vill not have that eficet But vvhen no 
eharge is made on the porperty ın the decrce, the vvidovv 
cannot proceed against the property of the petson against 
vvhom the decree vvas madec, ( £) 

A charge on yoint famıly propettics created by, a, deciee 
far maintenance abtarned by a vidov,, takes precedence over 
the right of a subseqent purchaset of the same properttes 
in execution of a money decree bındıng on the family. (7) 

A decree for maımtenance obtaıned against a. member re- 
presenting a, Pont: family can, after his death, be executed 
against Pont property in the hands of the other: membars, (9/4) 

İt has also been held that even express notice at an exe- 
cutton sale vill not afiect the rights af the purchaser, (2) 

This vievy appears to be embodiced in Section 39 of the 
Transfer of Property Act. 

The Calcutta Hıgh Couit, in a sul for enforcement of 
the right to obtam maintenance by a predeccased son”s 
yyidovy, out of the estate of her father-in-lav, has: held that 
the daughter-ın-lavv s entitled to enforce it against the estate 
left by the father-ın-lavv, even to a portion of it: mn the: hands 
of an alıcnce vyho had notice of her existence, and did not 
deny that he had no knovvledge that the intention of: the 
allenor vyas to defeat the interest: of the vidovv: (o) 

A vıdov, hovvever, cannot set up her clam for main- 
tenance or residence agaınst property alıenated during: the 
lifetime of her husband. (2) 

Hardship on vvomen.— The resalt of the above vievv has 
been dısastrous on Hindu vomen The Cöürts think them- 
selves bound as Courts of cqutty to protect the rights of those 
yyho are from their situation most helpless, The Hindu lav 
qssıgns to vvomen thc status of perpetual dependence or tute- 
lage : and havıng regard to their actual condition, they are 


(2) Radha ev Krıshnş, rgög C 423, see original Vüdgment in rs C VV N os 
və CLL 173 71İC 8 

(0 Somasundaram v Uunnamalaı, 43 M 8oo, 

(44) Subbanna v Subbanna, ao M. 324 

(s) Soora) c Nath, tt C , töz 

(6) Syed Abu v Sarasvatı, 43 C LL / ööq £ 1920 Ç, 1o($ , sec in this: con" 
nectron Phulihari v Har, rg25 O 338 

(2) Ramzan v Ram, 40 A gö, 
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regarded by both the Legislature and the Courts, to be incapa- 
cıtated and incompetent to manage their estatos and to protect 
their ovn ınterests., Accordingiy it is held by the Courts that 
a document executed by a vvoman in this country, cannot be 
bındıng on her and affect her interests, unless it be proved 
not only that its meaning and legal effect vvere fully explained 
to, and understood by her, but also that she had independent 
and dısinterested advıce about the same They are realiy ın- 
capable of protectıng: theti ovvn interestə, and arc no better 
than children, İn this state of things, they are completely at 
the mercy of their: male relations for the protectton of their 
rights " and if they have rights against those very: relations, 
and if these feel no compunetıon to deprive: the vyomen of 
those rıghts, there is none to help them, except the Courts, 
To vhat mıserabİe state ladies of respectable famılıes are 
often reduced, vvill appəar from one typical instance of a 
class of cases that are unfortunately rather frequent. A man 
of property dies İcavıng young sons, and his vidov, mother, 
and the like , the sons often become very soon surrounded by 
bad company contaınıng some money-lenders, and are led 
astray to squander property ın a vicious conrse of: İlfe  debts 
have soon to be contracted, but there ıs no difficalty, the 
moncy-lender companıon is ready to advance money on promis- 
sory notes at first, and then on mortgages , all other proper- 
tes are gradualiy sold, sometimes, in execution , and last of 
all comes the turn of the famıly dvvelling-house, vhen, hov- 
ever, a difficulty presents itself in: consequence of the 
rulıng ın the case of //zəgaZa Devi v. Dinonath: Böse, (q) 
accordıng to vvhich: vvomen residing: in the house cannot be 
turned out by the purchaser ınto the public: street, But the 
money-lender ıs equal to the occasıon , he advances some 
money to the novv utterİy depraved sons, to send avvay the 
vvomen on pilgrimage, vho arc not avvare of the actual state 
of things, and vvould gladiy  accept the proposal , and uyhen 
they İcave the house, the purchaser is put ın possession of 
the same, On their return, the vvomen find that their home 


(2) 12VVR ,OC.45 4BLR,ÖOÇ 922, se sufra 8 691, 
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İs gone and that they have nothing to live upon. This is not 
an imaginary case, but an actual one that happened, 


These money-lenders arc often mistaken for oya /2/e 
purchasers for value, 


The Purdanashın ladıcs are completely ın the dark as to 
vhat is beng done by the: “ proprietary members ” of the 
famıly, vvith respect to its property so long as they go on 
receiving their ordinary  maintenance, until vyhen the vhole 
property has become dıssıpated, and it is too late for them, 
açcording to the above decısıons, to get any remedy 


İf the right viev be adopted and acted upon, the helpless 
veomen vvould be saved, vhile  2ozza /?4e purchasers vvould 
have their conveyances evecuted by the proprietary members 
as vvell as by these vvomen vvhose rights vvould then be secu- 
red to some extent at least. 


İf, hovvever, the property has been sold for the support 
of the famıly or for the benefit of the estate, or for İlke ne- 
çessity, the purchaser must be safe, But if the sale is made 
for the proprietary members personal purposes, the pur- 
chaser cannot claım to have more than that member s per- 
sonal interest ın the property. 


To hold that the Tmdu “vomen must: secure their: right 
of maintenance by decrec" declaring the same to be a charge 
oh certain property, ıs practicaliy the same thing: as: to dep- 
rive them of the right 


Besides, it ıs difficult to understand hovv a Court of lustice 
can pass a decree converting a personal right against the 
defendant, into a charge on his property, A Coürt of  Yustice 
can only declare the pre-existing rıghts of surtors, but cannot 
confer any right: to them, except by ıimporting the pecullar 
artıfıcıal distinctions betiveen lav and. equrty, yvhich  arc not 
necessarily founded on broad prınciples of yüsticc üniversally 
applicable. 


Interest of VVomen in proöperty for maintenance-— 
The property given to a vvoman mn, İlcu of her: maintenance 
does not become her Stridhana and so an alıenatıon of such 
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property by her vvill be operatıve during: her İife-time, (2) 
Sub-Sec m—TRANSPER OP MAİINTENANOB 

A right to mamntenance bemg from itə very nature a: right 
restrıcted in its en)oyment to the clamant personally, cannot 
be transferred, (s) nor seized and sold in exccütton of 
decrec (2) 

But although the right to future maintenanec is not: hable 
to sale, yet arrcars of maıntenance may be sold, (zz) 

Sub-Sec ıv—OLAIM AND DECREE 
İt is not neccəsaiy that a demand for maintenance should 


be made by the pcison havıng the right to it, İn order to be 
entitled to claim arrcars, (7) 

Dut in assessing thc amount of arrecar: the Court may 
take ınto consideration as to hovv the claimant vas actualİy 
marmtaımned Suppose, a vvidov) vvas maintamed by her ovn 
father vvho is: also morally bound to maintam his daughter, 
and no demand vas made from the husband”5 iclatıons, in 
such a case 1t is doubtful vhethei she can claim any arrears 
under such circümstance- 

VVhen a decice avvards future maintenance at a fixed rate, 
payable monthiy or annually during: the life of the clammant, 
the same vhen fallıng due can be recovcied in execution of 
that decice yyithout further: sar (ze) Büt a merc declaratory 
decrec for mamtenance cannot be -o enforced (4) The decrec 
should direct the payment of amount of maintenance by onliy 
onc or mo:c€ persons in possession of the estate to the extent 
of the estate in his possession, on particular dates to be speci- 
fied by the Court (7) 

Sub:Sec v—LİMİTATION 

Lapse of time —VVhether the right to mamtenance is 

affected by lapse of time the yudicial Committee observe,—“By 


(Kr) Se İigmohan vo Pravax, PT 1 206 $? İC 1“ 1026 İ? sa3, 

(9) Sze Vrinsfer of Property Act, Section 6 eİnusc ö ) s. 

(0 Civil: Code, Sev tion 60, (1), (22) and Divali v Apay, ro B 342. 

(0) Hoymobutty vg Kerini, 8 VİR: 41, Rayev Nana rr B 528 

(v) n. v Rami, 3B.20z, Parbatı ə Chitru, 36 Bişr iz2İC 708 13 Bom 
“R. 1023, Subramanı rv Müthammal, ər MT) ) 482:91C ğış oOMLT, 
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(a) Ashu v Tukhi, tə C 130, ao M. 32 
(ev) 5ee Venkanni v Atamma, 12 M Yə 
(əy) Sarasuti vg Nand in, 8 .A U 828 
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common İav the right to maintenanec 15 onc accı urng: from 
time to time aeçording tq the vvantş and  exlgencies of the 
vridovv ş and a Statute of  İmmitation might do müch harm if 
it should force vvidovvs fo claım their striet rights, and com- 
mence lıtigatıon vvhich, but for the purp?se of keepıng alıye 
their claim, vvould not be necessary or desrrable”” (:) The fact 
that a vvidoved daughter-ın-laav had not ieccived any main- 
tenance, nor in any vvay asset ted hc: right: thcicto, even: for 
the long pertod over tuventy-five ycars, doc. not affeet her 
right preyudıcrally, vvhen it ripens into a legal onc and -he 18 
oblıged to demand it, from hci svant. and cvigencic-, by 
rcason of the inability of her patcınal relations, tö mamtain 
her through some change of fortunc, (4) 


Arrears of maintenance — İn dealıng evith: claims: fot 
arrcars of maimtenance, the Court cannot disallovv or cüt it 
dovn, (2) but ıt has discretion to srant or vvithold: those 
arrcars vvith special reference to thc ur gent need and: neccəsi- 
ties of the: vvidov,,, vvhich: amount-. virtually to saymg that 
every such case must be decidel upon, it. xn: facts, (6) İt 
can be refused on yuxtifiable cane such as abandenment , 
but vvaivet or abandonment cannot be necessarıly mferred 
from the fact of separate icsidenee alone (47) The person 
vho pleads vvarver of a vidovs rieht: to aricars of: main- 
tehance, is to shov that the avidov. agrecd to valve her 
right or led the öbiector to beltevc as a: rcasonable man that 
she vvould not claim arıcars. (€) 


(2) Natayan v Rama, 6 1A iq, 18 3B şiş, se Rangubar v Sabayı, 4 
İC Bər iq Böm 1 RK 207 

(a) Sıddesivri v Tonardın, 6 C VN 320, 542 

(8) Rohini v Küsum, 1028 C 95. 

(ce) Karbasappa g Kallavı, 43 B 60, Fak-hmamma ə Venkatasubbiah, 48 
MİL.) 866 :871C to gös M 7os, Krishnamasharıar s Chellammal, 
928 M söt , Rungubnu v Subay, 35 B 383 

(d) Pushpavallı v Raghavasah, 23 1C qış iş MİT gş,, Rangathayı vg Neli, 
sı MİL ) 700 toTC rio QMLİ 461 

(e) Subramanıa v Muthammal, zı ML 482 9İC 4 
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CHAPTER Xİ 
FEMALE HEIRS AND STRIDHANAM 


Sos. 1—0BİGINAL TEX1T8 
tı raraq qrrv aq qarqar, eri. i 
vü 8 unfimmefin qe sar aç yd eyl 


r, A vife, a son, and a slave, these three even are ordaıed  destitute of 
property vvhatever they acqurre becomes his property, vvhose they are — 
Manu—vin, 416 


“) fiaT cafy ayurc it cəfa dağı 
qə cəfr amir vəf eraya evin səli 


2 Tüe father protects ın maidenhood, the huəband protects in youth, the 
son protectə ın old age, - a voman is not: cntitled to indeperdence —Manu -- 


1X, 3 


vi oq sesi far, fryr sfer: qas smün”i 
“r? mtqqeüsİ, x cira, ”? ferar. sf il smyresT:i 


3 A voman is not entitled to independence in any period cf her life, her 
father hall: protect her vhen she is maiden, her hüsband ven she is mirned, 
her son vhen she ts old, and in therr default their kinsmen shall protect her — 
Yayavalkya—ı, 85 

yı vareyararefr” rq fea: fea) 


uri mq fv vq fiq əfəl eyd il nəsreyrsət) i 


4 VVhat vas given before the: nüptial: fire, iyhat vas: presented in: the 
bridal: procession, ivhat has been conferred on the vife through affection, and 
yihat has been recetved by her from her brother, her mother, or her father, are 
ordarned the sixfold s/yid4aəza,i ör Vvvoman”s property “Manu and Kütyiyana, 
DB. iv, 4 

ki vmamsrumanefii xr xren a si 


vraevi freyaırq aq ff əfər səf r neç” i 


s VVhat is given before the nuptial üre, vhat is presented in the bridal 
processton, likevise her: hüusband”  donatıon “44ya) and vhat is given by 
her brother or by her parents are ordatmed the sixfold s/zr/4anam — Nürada 


qı fuş arşıqayq-aq xrav yanı: 
xifraşfirr axa serTaralqıq, xar düyə ifa. ı 


6 VyVhat is given by her father, or möthcr or a son, or: a brother, vhat 
iş received before the nuptial fire, vhat is presented to her on hez husband”s 
marniage to another vrife, v”hat is given by a relation, the se/İa: or bride”s 
price, and güft subsequcnt,—these are s//rd44asa/z Vishnu 


el füş-sra vfe-rqşnq vnaramenrd i 
uriurefamTaq və vein srra” 
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7 VVhat İs given by her father, mother, husband, or brother, or vhat 
İs recerved before the nuptial fire, or vhat is: presented to her on her 
husband”s marriage to another vife, or the İlke (ddya), is denominated 
siridAanaım or veoman”s property —Yüynavalkya 


ei vfcved ver ruq evimə xyqi 
“ə qe sxüad vfirarteramefiy r Şan 


8 Her subsıstence, ornaments, bride"s: prtce, and her gains (or profits 


of her s/r:d2ana), she herself exclusively enyoys it, her hüsband has no right 
to use it except in distress -Devala 


ei famvamd” xq fafiqq audifima adı 
qayrüTərç-xət: qələ vfavyrony q xeufu, ni aza 


9. VVhatever is (formally) given at the time of the marriage to the 
bridegroom (intending: to benefit the bride), belongs entirel) to the bnde 
and is not to be shared by kinsmen —Vyüsa, cited in D.B, iv, r, 6 


tel xay qey: ven feruq qv aç sifvasızı 
vü əfrafer xr vet aryvarq q ferari 


10 VVhat ıs presented to the husband of a daughter, goes to the voman, 
vhether her husband İtve or die, and after her death, goes to her off- 
spnng-—Text cıited in D Buav, r, 17 


tl: xmt frevey xəfi Trevi vv x-in, 1 
TL sud viş av Yixeq efiqd erd müqraqlu 
11, The vealth vrhich is earned by mechanical arts, or vyhich is received 
through affection from any other (than a relation), becomes the subyect of 
the husband”s ovnership, büt the: rest is ordalned s? 2444 Kütyayana 
cited in D, B) iv, 1, 19 
x ymevəf xrl ifismunn fv uşaqı 
vurar vere: q efiqəq, eşrid i mTarda, il 


12) VVhatever again, a vroman recerves at the time she is taken from 
her father"s house (to her father-in-lav"s house), is denominated her s/rzd2ana 
under the name adyavaZanığa or presented in the bridal  procession — 
Kütyayana, D B,ıv, r, $ 


ti frerveq ved qq, emi iyemn feamı 
varda” av sulay entf xoMyemq avı 
reəsuvaq xu fifiyr qesrera, Tifea: fea 
vv, fi: vanırçıır mexrğaay qq yy: sresrvər: 


13. Büt  vhatever is, after marriage, recetved by a veoman from her 
husband”s famıly is called güft subsequent, and likeyise vhat is recerved 
İrom the family of her relations, vhatever is received by a veoman through 
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affection after marriage, from her hushind or her parents 1s güft sübsequent 
according to Bhrigu Kütyayana, D B,iıv, 3) 16 and 18, 
en şum ar yar srfv vey, freyız € ramil 
və, garriq feat esir dişmÜsar esər il? il 
ülemfer va xur sur carqerıfasrT” 
. a 
nesr qayır qari enən 1 
dan ver ehti sirqər? felirai 
fRayq qu qrm q xy eyratoriq işin aradə 1 
14 (t) That vvhich is recerved by na mirrred svoman or a malden in the 
hotse of her husband or of her father, from her husband or from her prents, 
İS termed the git of alfeetionitc kindred (2) 1he independence of ivomen 
veho hive reccived such: giftə, is recognized in regird to that property 
for, ıt is given by (cm for the ivomen"s: maintenance out of kindness to 
them (3) lhe pover of vomen over the gifts of thetr affectionate kindered 


is ever colehr ted, both in respect of donation and of sale according to their 
plessuro, eyen in the case of immove ibles --KXtyay ana, -D BA, iv, 1, 27 


mü əmİ fiqur azim ferz: afena vöxfr adı 
"quraraq xvfiaiq qaç an eyracrv ağ i ərreq, li 


14: VVhiat is given to the vife by the husband through: affection, she 
may, even vvhen he is doşd, consume s she plesses, or may gİve it avray, 
excepting immoveablc property —Narada 


143 (a) xan sa qam) f.yəl el aida 
fkqsre q acdı qə qis mm çi nr il 
(5) xqar vqd vəf, vravef? qü feaarrt 


yallaracara rar qarş” sığ qq il sTaman, il 


10 (a) Yhe husbund" (2aya gift (or heritage), 3 voman may deal vith 
according to her pleasure ven the hüsband is dead, but shen he is alive, 
she shall carefully preserve it, or if she is unable to do thə same, she shall 
commit it to the care of his kindred 

(3) A sonless (vidovv)  keeping: ünsüllied the bed of her lord and 
abiding by her venerable protector, sh3ll, berməg moderate, en)oy until death, 
afteriyards the heirs shall take --Kotyayına (6) 

ÜThis second Sloka vvhich is cited in the Dayabhaga Ch XI, Sect r 
paragraph 56, as the onİy onthority for rastricting the vyidom”s: rights in 
her, relutes realiy to Stridhani consisting” öf immoveable  property given by 
the hushand And the Sloka immedi"tely preceding. it, is: cited in DB, 
Ch iv, Sect r, para, 81 


şo Tqvl sav qafil x frar mad vzi 
xren? ar faq" eu nəğan: ı 


(a) See çomment 2:37 2 722 €? seç 
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viyvi acaq əfiyr veşdq mem 
R 
v səfir feqTur, sıTq qayıq q qüd qq il TenTvəT: 

17 Netther the husband, nor the son, nör the father, nor the brothers, 
can assume povrer over a vvoman”s property, to take it or to bestov it If 
any of these persons by force consume the vvoman”s: property, he shall be 
eompelled to make it good vith interest, and shall also incur punishment — 


Katyayanı, DB , iv, 24, 
te: əfiaəftəmaq qat 7 alqı aarararı 
“Tə fra dıcqaşıı mrfolar, qr-afy ni açı 
18 Tühose relations of vvomen ivho take their: Stridhana düring. their 


life vathout their cönsent, shali be punished by a virtuous king by, inflicting 
the punishment of 3 thief —Manu cited in the Vivada-Ratnakara 


tel qfüq xül-aral q amil qesfirena- 


“ün iyə amil: feni xmya vefa” r:esr ii 
19 A husband (may tike ind) ııs not lable to make good the property 
of his: yvyife (so) taken by him, in a fimine, or for the performance of an 
imperative  religious düty, or during. ilİncss, ör under: restralnt Yana 
valkya —ı, 147 
vəl (1 fa əfər qiz —fafverin vreraren, ferriiyaaq —xf€ x: 
duya" i 
20 A voman is not entitlad to inherit,, for, a text of revelatıon says,— 
“Devotd of provress and incompetent to inherit, vomen: are useless —Baudha- 
yana cıted ın DB Ch XI, Sect Vİ, para, rr 
FEMALE HEIRS AND STRIDHANAM. 
Seo 2-GENERAL OBSERVATION 
Sub Sec 1-VVOMAN"S RIGHTS 

VVomen ın ancıent lav, —Lifelong subiection vyas the 
condıtton of vvomen according: to ancient lavv This appears 
to have been due to the physıcal vveakness and the ıimpulsive 
nature of the faır sex, as vvell as to tuvo peculiar instituttons 
common to most systems of archaiıc yurisprudence, namely, 
ğatrıa ğotestas and slavery, the latter of vyhich: appeats to 
have ovved its origin to the former. 

Patria potestas—ıs the father”s absolute and unlimited 
povver over his children, in the: exercise of vvhich he could 
sell, give, abandon or even kill his child. The) reason 
assigned by Vasıstha (2) to explaın this povyer is, that the 


(2) Ante p 187. 
H, L —go 
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father and the mother are the cause of a child”s existence, 
and so they are entitled to full authority over his person, 
extending even to the undorg of ıt. This natural reason, 
though equally applıcable to the mother, is qualıfied by her 
personal dısabılıty 

Slavery consisted in the proprietary right of man over 
man , one mıght ovn and have doöminion over another 
man, in the same manner as he can ov a cov or a dog, A 
slave ıs contemptuousily termed a 226e4”in Sanskrit, to indı- 
cate his sımılarıty to a quadruped 

Marrtage in ancıtent: lavv consisted in the transfer of do- 
mınton or 247724 ğotesias from the father to the husband, (cz) 
so that ın Roman lav a vife vas deemed to be a dözz er 
of the husband for the purpose of the 2aZzza ğotesfas. 

Hence it is clear that during the life of the Zey /amisı- 
/zas the condition of a sov, a daughter, a vvife, and a slave 
vras exactly sımılar, as regarded the pover of the former 
over the latter, vrho could not hold any property, being 
themselves ın the category of property belonging to the 
ğaler famılıas vo therefore, became entitled to their 
earnıngə (7) On his death, hovever, a change took place 
ın the condition of the: son, vvrho became emancipated and 
sura ?üyos, and succeeded to the deceased”s position as regards 
his property But the condition of the vvomen at first, and 
of the slaves, seems to have remaimed unchanged, there 
bermg only a change of masters 

But the vomen appear to have very soon acquirred a 
higher status than that of the slaves, so far as regarded their 
relatıon to the husband”s hetr, vvho became their güardian by 
ceasıng to be their master, 

As incidents of thetr status, vvomen could not, according 
to early lavv, hold any property, and consequently they could 
not become heırs to thetr relatıons. (£) 


(c) Ante, 6b 121 and: 
(d) Text No 1 
(e) Text No zo 
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Sub-Sec 1i-VTOMAN"S RIGHTS UNDER CODES8 

VVomen"s property and heritable right under the 
Codes —To the general rule of vvomen”s incapacıty to 
hold property, exceptions appear to have becn gradually 
İntroduced, sımılar to the son”s 2ecz//Zzzəz in Roman lav 
according to v”hich a son ın the povver of his father could 
not acquire property for hımself, all his acqursitions, İlke 
those of a slave, belonged to his father, 

At first sıx descriptions: of property  vvere recognised as 
vvroman”s property , and these consisted of gifts recetved by 
a vvoman from four relattons, namely, the father, the mother, 
the brother, and the husband, as vvell as of gifts received at 
the time of marriage vhen the ceremony vras actualiy being 
performed before the nugttal fire, and of gifts recerved vvhen 
the bride vas taken to her father-ın-lavy”s house, (7) 

To this list, other items e?z/94/e2z generıs appear to have 
been added, as vill appear from a perusal of the above texts , 
gifts from all other relations, and. certain other: deseriptions 
of property are included as fallıng vithin the category of 
vroman”s peculiar property., (Upon a consideration of all the 
items described as sZ/:a/2axa, it appears that syoman”s pro“ 
perty under the Codes consisted only of gifts ör grants made 
by her relations . and some of them are separately enumera.- 
ted eıther to remove some doubt, or to mark the occasıons of 
the gift. 

İt qvould be better to enumerate and explam different 
items of s/7/zaZana mentioned in the Codes — 

I Gifts at the time of” marriage or: yazizz4a (g), they 
are— 

(1) Gifts before the nuptial fire, or at the actual 
ceremony of marrıage, 

(2) Gifts recerved in her: father"s ör: father-in-lav”s 
house etther before or after the actual cere- 
mony, but at a time vhen various other rites 
appurtenant to marriage are performed, com- 
mencıng from several days before, and 


(/) Text Nus 4 and 5 
(g2 Lımıts vithin vhich these presents are made are somevrhat narrovv 
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continuing  several days after, the principal 
nuptıal ceremony, .44/Zydavd2anıka or giüfts 
ın the bridal procession come under it, büt 
this term may also be explained to mean gifts 
made at the tıme of the Zveragyamana 
ceremony, or of the ga?xzana called xocena 
ceremony in Behar and N, VV Provinces. 
But a gift to the gırl”s father for the girl 
ın consideration of a proposed marriage 
vrhich is to take place vvhen the bride and the 
brıdegroom vvill attam mayority does not 
become her sZzz:/7axa (2 

(3) Sz/£a or the bride”s price. The question vhe- 
ther a property is sz//2a cr not depends on 
the cırcumstances under vvhich the göüft vas 
made vvith the intention of treating it as 
the prıce of the bride, (z) 

(4) To these must nov be added the bride-groom”s 
price. 

Gifts at the time of marrlage are the most important, 
because all vvomen get some property at that tıme. İt should 
be observed that vhat is given before the nuptial fire by fhe 
bride” father intending to benefit her, is formally given to 
the bridegroom. İt should be borne in mind that the bride 
herself ıs the subyect of gift to the bridegroom , and the 
dress, the ornaments and the household furniture, öSzc,, vvhich 
are tutended for her, are all given together vvith her to the 
brıdegroom. 1n fact, the princıpal ceremony of marrtage 
consists of the ceremonral gift of the bride made by the 
father or the other guardian to the brıdegroom and the cere- 
monial acceptance of her by the brıdegroon Hence Vyasa 
ordaıns (7) that all these belong to the bride , and besides, 
these are separately enumerated as s7?za/72a/.a under the name 
of “ gift before the nuptial fire” (2) A gift at the time of 


(2) Chedi vz lavvahır 17 A 1Co Bhupendra v Goonendra 32 C VV N ia3 
(s) Bhola v DÖhanı, ıgəg A, 25 

(7) Text No o, see p 711 para 2 second refercnee, 

(22 5ze fanku v Zeboo, i9252N 3so 
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marrıage to the son-ın-lav by the bride”s parents cannot be 
the brıde”s property unless, perhaps, it cleariy appears that 
the girl could not be married unless accompanred by such 
a gift. (5 

Sala or the bride”s price vvas originally  appropriated 
by the bride”s father, but Vıshnu (7/2) and Devala (/:) 
enumerate ıt as Sz/z4/7axa, and therefore the father or other 
gurdian takıng it, must hold it as trustee for the bride. 

The brıdegroom”s price also, vyhich: according” to recent 
practıce originating ın the moral and religious degradatıon 
of the so-called educated men, is extorted by the bride- 
groom”s party from the bride”s father, must ın the sımılar 
and stronger grounds of equrty, be considered to be the 
bride”s Sö/zeZana, and the recipient müst be held to be a 
trustee for her 

İL Adykıyauvdlanıta consists of vhat is given to the bride 
v”hen she ıs coxveyedl from her father”5 to her father-in-lav- 
house 1n Bengal proper, there are tvvo occasions for such 
gifts . the first occasıon is: yüst after the nupttal ceremony, 
v”hen the bride is taken to her father-ın-lav "s house to stay 
there onİy a fev days vhich are included under the time of 
marrıage, so that gifts then made may be called yazdı 2a , (he 
second occasıon 1s called 2:ve?ayamana or second coming, of 
the bride to her father-in-lavy”s house, after attaınıtg: puberty, 
for the purpose of living there permanently as a member of 
his famıly and performing the düttes of a vvife to her hus- 
band, v”hen she receives some gifts from her: father, İn 
Behar and N VV Provinces, hovever, there is an usage 
accordıng to vhich the bride is: nöt taken to her father-in- 
lavy”s house ust after marriage, but she goes there for the 
first time after attamıng puberty for the purpose of per- 
manently residing vitb: her husband , this is called gözüna 
Or oz) vere mony, vy”hen some) property is usually given 


(7) Gundappa v Narasappa 1927 M 455 
(m) Text No 6 
(n) Text No 8, 
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to her by her parents and other relations also, and this is 
called xv/77 zə £2e öy idal örocesston, (0) 

III A/Zzvedfan?Aə or the gift vvhich a hüsband) is to 
make to a vvife on the occasıon of marryıng another vife, 

İV, Auvadleyaka or." gift sübsequent” is a term üsed 
is contra-dıstınctıon to Yazzz/a or giüft ab the time of 
marriage, it means and includes a gift made, or property 
recerved, subsequently to the marriage, So a gift of im- 
moveable property, seven years aftsr the marriage by her 
brother ın apparent fulfilment of a promise made at the tıme 
of marriage, is: nevertheless: ayazzudla (2) Yhe gift of pro- 
perty to the vife: after marriage by her husband has been 
held to be her sz/24/2a//a under this: class. (2) İn the Bengal 
school, the courses of descent of these tvvo descripitions of 
st idhana are different 

V,. Vrutt: or subsistence or property given: for, or 
allotted ın lleu of maintenance, is: s7724/2g9z, such as the 
mother”s share on partition , but it is nöt so held by the 
Courts (7) 

VI, Olrnaments form the kind of sö?za/)ana, vhich: is 
possessed by every vvoman, These are v/rz42aza vvhen 
they have been the subyect of gift to her, (6) There may be 
famıly yevvells, vyhich any vvomen of the family is alloved to 
put on partıcular occasıons, but vyhich: may not be given to 
any one of them , these cannot be regarded as s/7za/Za2ta, 
Many Hındus are found to convert all their savings into gold 
oruaments svorn by themselves ör by their vvives , these also 
cannot be regarded as the vife”s s/zz42aəa , for, these can 
not be presumed to be subiccts of absolute gift by the hus- 
band to his vife if that vvere so, a man might be deprived 
of the savıngs of his vrhole life by the death of his vvife 
before him. 


— ———. 


— 


(o) Chur mono Gopi, toCT İ sas . is CV N 994 
(6) Mahendra v ĞGırs ig COYV N rə8? 
(9) lağannath z Narayan 34 B 553 12 Bom 1 R, sas 71 C 49 


(r) Ante 66 523, 605 
(s) $ee Harkıshan z Sundro, 891 C 424 
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VII, Acquisitions made by a vvoman by the practice of Vvıfeis inte- 

a mechanical art, are subiect to the control of the husband aoqulsırıons, 

viho appears to be entitled to the frutts of the vifels bodily 

labour. But the vufe”s interest in the yornt acqulstions of the 

husband and herself is, hoveve, her s/7z42az, (2) 


VITL So also a present made to la voman by a stranger Gifts from 


ie, by One viho is not a relation, belongs to her husbanq stranger 


and cannot become her sfr/42am, Hindu lav is ealous of 


vomen”s connection vnth strangers , the present is realiy 
made to please the husband by a frtend or a subordinate of 
his, consıstıng, hovvever, of a thing that may be used bya 
voman only, such as an ornament or a vvoman”s dress, and so 
in tended for the vvife 

IX. Gifts by) affectionate kin İred (/) or near relations, 
Sauddyıka, constituted, as has already been said, the peculiar 
property of vvomen, under the Codes, though there are some 
vague terms used ın a fev  texts, v”hich may be construed to 
include other descriptıons of property. The husband has no 
right of control over these properttes of the vife (7) 

X. The husband”. gifts requtre spectal notice From. uqband”s 
the peculiar character of the relationship a, gift by the gifts 
husband to the vife should not be taken as absolute, so as to 
extinguish completely the husband”s rıght to the thing. given 
As regards even the moveable property given by the husband 
she cannot deal uvith it according: to her pleasure düring his 
hfe time, but may do so after his death , (cv) and vvhen the 
subiect of gift is immoveable  property, she has no right to 
dıspose of it even after the husband”s death. (45 But it has 
been held that gift after marrıage of property by the husband 
to the vvife becomes her 7/24/2a9a: of the kind knovrn as 
Azudalheyağa, ( 7) 

The original general rule that vvomen are incompetent Femoval of 
to inherit, vvas departed from by the Codes, to a İrmited 


Saudayıka 


tency to 
extent : and the lavfully vvedded vife, the: daughter, the (üzü by 


(?) Muthu əz Marımutbu, 38 M 046 26M L ) s32 241 C 3604 

(4) Mutbukaruppa v Sellathammal, ap M 298 2601 C, ?8: 10M I T 587 

(ə) Muthukaruppa v Sellathammal, 49 M 298 231 C 78: 16M LT s8?, 
Vithu v Maroti, 928 N , 92 (zə) Text No ı6-a 

(x3 Text Nos iş and 16-b (0) See b 718 foot note (o) 
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mother and the paternal grandmother, are declared entitled to 
inherit the property of males , and certian vomen are declar- 
ed heirs to .52724/2az:a property, 

Accordıng to the Codes, the property inherited by 
vvromen became thetr 377za724na , because the very fact of 
one”s becomıng heir to another”s estate, means, that the 
fromer acquires all the rights of the deceased over his 
property and because there is no expressed text restricting 
vvomen”s herttable right, 

There is, hovvever, one rule relatıng to S2/:4/242za pro- 
perty v”hich may be extended by analogy to the husband”s 
immoveable estate ınherited by the vrife, namely, the rule 
v”hich: restricts the vife”s right over the husband”s z?/7 of 
immoveable  property to her, may be deemed to restrict by 
necessary ıimplicatıon her heritable right over his immoveable 
estate , 

But there is nothing in the Codes to curtail the rights 
of the other female heirs over property ınherited by them 
etther from males or from females The curtailment of 
vromen”s right in property inherited by them from ə9za/evs 
became necessary ın the Bengal school far reasons vvhich 
cannot at all appiy to the Mitakshara school, The Bengal 
school conferred heritable right on vomen by abolishing 
surviyorship vvhich excludes vvomen from in heritance in yomt 
famılıes göverned by the Mitakshara, And thus the Bengal 
vvomen”s position vvith: cürtailed: heritable right: is: supertor 
to that of the Mitakshara, veomen vvhose rights: in inherited 
property vere not curtarled in any vay by that treatise 
vrhich, hövrever, has not been folloved by the Courts and ın 
consequence the Mutakshar3 vvomen”s heritable right has been 
curtailed in a xvay most unl)ust to them, v/hich is explaıned 
later on 

Husbaniü”s right over vvife”s property —İn the text of 
Yainavalkya (z) it is stated thut the husband may take and 
use, vyithout: İtability to make  goqd, his vvife”s property in 
a famıne, or for the performance of duty, or during ilİness or 
vəhile under: restrant: Büt the vife: avill: still: remain, the 


(ə) Text No 19 də//€ 2 713 
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Ovner of the property that has not been used for such 
circumestanses. (4) 
Suh-See iii-—HER RIGHTS UNDER OOMMENTARIES 

V/Voman”s property and heritable rights under Com- 
mentaries.—A great deal of inyustice has been done to 
voomen by not keeping in viev the great dıstınctıon betvveen 
the eariy lav contained in the Codes, and its later develop- 
ment by Commentators, vvith respect to their disabilities 
and rights. There cannot be any doubt the vvomen vere 
originally disqualıfied for ovrning and holding property and 
that under the Codes that dısabılıty continued as a general 
rule, but certain exceptions to it vvere ıntroduced, and vvomen 
veere declared competent to hold as ovner only certaın speci- 
fied descrıiptions of property, the peculiar character of vhich 
Vvas expressed by the technical term S77:4/2aza or vvoman”s 
property, On a consideration of the enumeratıon of Szr25 
döana given by the different Codes, a development of lav, 
in favour of svromen ıs found , for, vhile the earlier Codes 
lay a stress on the number six ın enumeratıng Sz/:4/azd, 
the later ones either add fresh items, ör describe vvoman”s 
property in a mode ındıcating the enumeratıon to be only 
illustratıve and not exhaustive , and the impression left on 
the mind of the reader on a persual of the passage of the 
Code is that .7/za/2aza or vvoman”s property had büt a tech- 
nical and limited meanıng. 

But in the Commentaries, higher rights are conferred 
on vvomen vrho are placed almost on a par vvith men, 
as regards the capacıty to hold property. (SzrzaZaxa or 
vvoman”s property ceases to have any technıcal meanıng, and 
ıt is explained to mean property “belonging: to a vvoman” , 
accordingly vvomen may acquire property ın the same 
modes as men may do, subyect to onc or tevo exception. 
The general rule and the exceptıons arc novr revcrsed , for, 
under the Commentarıes, as a. general rule, all kinds of”) pro- 
perty may be S7zeö42asta, vrhile the exceptions relate tola 


(a) Nammalvvar v Perundevi, şo M: gi: gö? M so3t 
MH, L —9: 
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fev itemş that do not come under that category, vhat is 
satd by the leading: Commentaries on the present sübiect is 


examıned belovv, 

The Mitakshara—vrhich is, a york of paramount: authority, and. unİver- 
sally respected, says vrhile commenting on the Text No z of Yöynavalkya,-n 
(hat the term S/7/ahana as used in that text, bears no technical meaning, büt 
it signifles “vvoman”s property” or property belonging to a vvoman, vhich is 
its: etymological meaning, (6) that the term “or the İlke” in that text, in- 
cludes property that a vvoman may acquıre “by inheritance, purchase, 
partıtion, seizure or finding,” ? e,, by the same modes in vrhich a man may 
acqurre property and vrhich are set forth in Ch: r, Sec r, paras, 8 and r3, and 
that Manu and other sages also intended to lay dovn the same rule, the 
enumeratıon by them of srx-fold Sz/raitanam  bermng: illustrative and nöt İns 
tended to be restrıctive (€) 

Here the Commentator changes the lav by the fiction of) interpretation, 
He ignores the exiətence of any disability or incapacity in vvoman yith 
respect to the ovrncrəhip of property, such as may appe r from a perusal of 
the texts of the Codes VVhat Manu and Yüunavalkya really intended to 
ordarn is of no cöncern , vhat has to be seen is, vhat construction has been 
put on them by the commentators respected by the different schools (4) The 
Mitükshar). is clear and unambıguous that S/z:42aia has no technical meaning, 
and veomen may hold property like men and that property inherited by a 
voman is her SzridAanamı , and according: to the Privy Council (e) the Euro" 
pean ludges are bound to follovr and act upon it vithout: stooping to enqulre 
vyhether this döctrine is fairiy deducible from the earllest authorities Büt on 
the present question, their Lordships have themselves acted contrary to their 
oyrn direction and advice to the lover Couits, as is: presentiy seen 

Katyayana s text and Mithila $chool —The Vıvadı Ratnükara and 
Vivhbda Chintamanı are the prinçiple commentanes of the Mithila sub-diyision 
of the Mıtaksharl school They do not enter into any discussion as to the 
term sz?zd2ana bermg: technical or limited. in its meaning), büt they seem to 
accept the vrev, propounded by the Mıtdkshara, vhile they go on cıtıng and 
explaınıng the dıverse texts of the Codes on the subyect of S£r:42axa 

The Vıivhda Ratnikara vhile dealıng vith 327:d42asa cites the texts of 
Nürada (//) retognısıng the full pover of a veife over the hüsband”s gifts 
excepting immoveable property , it then cites the three slokas of Katyayana 
set forth above (z) and further makıng a fev” comments on them concludes 
by sayıng that it is establıshed on the authonty of all the texts cited, that 
vvomen are independent in dealing veith property, inclusive öf immoveables 
given by the affectionate relations, excepting, hövrever, immoveable  property 
given by the hüsband , it then cites the tivo slokas of Kütyüyana”s Text (23) 


(5) Mit 2, rr, 8 (o Mit ə, ir, z and 4 
(41) Sea anl, 20 35-37 nd 6-58 (€) Anfe, £5 2ş 
(/3 Text No ış 


(2) 1ext No 14 
(2) Text No 6 


C, XI, S. 2, ss, in) KATYAYANAS TEXT 223 

vəhich have a very important bearıng on vromen”s right in property given 
by, or inherited from, their hüsbands Aeccording to the explanatıon given 
ın the tuvo commentaries of the Mithilh, School, the English translation of 
the Ist sloka (s) is slightiy different ftom vhat is given above, and. should 
be as folloyys — 

(a) “The husband”s daya gift (or heritage), a veoman may deal vvith accor- 
dıng to her pleasure vhen the husband is dead , but vəhen he is alıve, she 
shall carefully preserve it , othervrise (q, € vyhen she has no property) she 
should remain vəith: his family” The second slokas may: also be given 
here for the sake of convenience in understanding the explan"tıon 

(5) “A sonless (vvidovv ) keeping: ünsüllied the bed of her lord, ind abıdıng 
by her venarable protector, shall, berng moderate en)oy intil death , iftervyards 
the herrs shall take” 

Both the commentators of the Mithila Sehool admıt, that having regard 
to the context, both these texts relate to the hnsband"x z)/£5 to the vofe, und 
that they lay dovn that vvomnn is perfectiy independent after the husbind”- 
death ın dealing vvith möveables even by the husband, and as regards immo- 
veable property ç/ven by the husband, she shsll enyoy it during her lifu, and 
aftervardə the husband”s herr shall take the sime 

But they mnuntain that these tuvo slokas müxt appiy also to the moveables 
and immoveables ?,2er:/edi by a vridov from: her husband, because the term 
daya ın these texta may mean either heritage or gift, and those tuv mean- 
ings are equliy capable of being construed  vith the other vvords of text 
and there ıs no texts opposed to such a construction , and thait hence altho- 
ügh the context shövvs that these slokas relate to gifts yet by resson of the 
tvofold meaning) of the term daya a rüle if furnished that məv be applied to the 
husband?s heritage as vell 

The result is, that according to the Mithila Sehool, the vvife"s right: to: the 
moveable and immoveable properties zəz2erir/ed. from the hüsband is similar 
to her right to similar properttes giöveiz by the husband , that is to say, the 
vife"s night to moveables: ig2e?z/ed” from the husband is absolute x, £,, they 
become her $£7:42diös ın the technical sense, but hef right to immoveables is 
limited, and she must have in all cases vhat is technicalİy called a İlfe- 
interest in such property vihich: vill, after her death, pass to her husband”s 
herr 

The Vivada-Chintümani, hovvever goes further and says that these texts 
appiy also to the husband”s ımmoveable property vehich the vvife: 226,246 
not dırectiy from the husband but medrtately ZArouyA 2eə soy vvho had: inheri- 
ted it, and then ded leavıng his: mother: as: his herr,—in: the: folloving 
basasage,— 


vaq vas vey: vura? srlrdyməayfı xn qes qtatql ertaəı? 
uran seyi varan div ie) erm vur xanmaış? vvda 
farq vavaret svres izrfkr marçaramı froviçfi virTey, narcar. 


(4) Text No 16, 
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bəyanı srrrşır: saray) sr ifaçı” ermc var qra? verə 
vafeyaro qar vaş, ermaiy”ı südə” üzüz yamorsü ud 
yarır əftuarre yi (veq:) emrağ i varft sirsışToesT1 GTŞT4 1qre 
“maa:ı 

The follovving: isa İlteral translation öf (his: passage — 

“And thus also in the deceased husband"s immoveable  property devolved 
by inheritince on the  vife, her independence does not exist in making giüft 
and the lrke, by reason of: the Equalıty of Expectancy Other vvise, the 
Expectaney as to vihat is the rule about it, vvould remnin ünsatisfied Hence 
also the inconsistaney of the recital of this texts in the chapter on Saudayıka 
(Szr?dhan) or Gi/is fm: Ae affectionafe Arnded" vyith its application (to) 
property r//2er ifed from the husband) is removed Because Expectancy is 
gre"ter force than the Context ust asın immovcable property geven by the 
husb ind, therc is incompetaney of: vvomen in making)güft and the like by 
rcason of this text, so also in the husband”ə immoveable  property devolved 
öy qərheritance on the vvife The (author of the) Prakasa and the (Vivada) 
Ratnakara are of the same opinton 1 :hus also in the (husband"s) rmmove- 
able property dezə/ged öy inherttance on the vife (2yon2 töc son, Herein also, 
the Expectıncy exists,and there is not found any express text, on the 
subyect ” 

İn some mnnusecript: copies df te original Sanskrit Vivad i-Chintamani 
there iə the vvord füf before the vord çaTaç chus,—myə ya-grereftyşTat çfv 
ver süTİTt — Fhus also. in the: 2y2and”ş immoveable property devolved on 


the vife by inheritance: £ 299242 £2e son”. “The meaning hoveever, is the 
same, v”hether there be that vvord or not, since the other vvo ds suüggest the 
vvo-d by neceassary implicatıon even if that vvord be omitted 


The term Expectancy sifiiTişT 15 a technical vrord meanıng one of the 


thrce conditions requtred to be fulfilled by a collection of: vvords for: constitu- 
ting: a Sentenee İn the Sahitya-Darpana a yyell-knovn treatise on Sanskrit 
Rhetorıc, a Sentence is thu- difiened — 
ata caq areas afa maraqı 

vyhich means—"Sentencc is a collection: of: vrords: possessing: Compatıbility 
Expectaney, and. Proximity ," and the folloving:i) the hiteral translation of 
the explanatıon of this distinction given by the nüthor himself,— 

"Comğatağılıty means absence of unreasonableness in mütüal relation of the 
meanıngs of the vvords if a collection of vvords could be a Sentence  vəithout 
this (Compatıbılity), then evcn the yyords-e"He irrigateş vith fire —-yould be 
a Sentence 


“Evfeddanıy ( z interdependence of veords) means: absence of completion 
of sense (yvithout: constfurng one: vvord vrith others) and this (absence qf 
complete sense) consistə in the listener 3 (or rcader s) desire (on hearng or 
yesding a, vord) to knövr (something cönveyed by the other vvords of the 
collection, if the same is a sentence) İfa collection of vrords: vüthout 
Expectaney could have been 4 Sentence, then a collection, of: vords, such 


c, xil, $. 2, əs, ili) KATYAYANAS TEXTS əs 
asəA, cövr a horse, a man, an elephent vvould bave become a Sentence 
“Pyoximiiy is absence of interruption in the knovvledge (of the vrords 


) 
If there could be a Sentence even vhen there is interrüption in knovledge 
then there vrould be a eoalescence (into one Sentence) of the vrord "Deva- 


dutta” pronounced şust növr, vrith the vrord “göes” pronounced the day after 

“Since Expectancy and Compatıbılıty are properttes, the one of the mind 
of the reader, and the other of things (signifed by the vords), it is by a fİgüre 
of speech, that they are here represented as properties of vrords”” 

One ts novr in. a position to ünderstand the menning of the technical: (erm 
"Expectancy” and “Equalıty of Expectaney ” The vord daya ın the above 
text snggests to the mınd of the reader or listener of that text, both its mean 
ings, namely “gift, and “heritage/” and his Expectancy or desire to knov 
the connectton of the other vrords of the text vith the vord daya, is equnl as 
regards both its meanings being) equally compatible vith erther 

The fact that these tvo slokas are found ın that part of Katyayana"s Code 
vrhere saıdayıla stridhan as dealt vvith, does not prevent their: applıc ation tö 
the husband”s heritage , for according to a vvell-knovrn rule of: interpretation 
the ezğec/ancy of the force of vvords prevails over the contcxt, or in other 
vvords, the context cannot control or restrict the meaning conveyed by the 
vvords of the slokas, in the absence of any text expressing a  contrary mean 
ing (7) 

"The Vivid3-Chintimanı maintaıms that on same principle, these text, 
appiy also tö immoveable  property vvhich: hid: been husbands" heritage 
though the s ime comes to the vvife by inheritance from her sons oh vhom it 
had devolved dırectly from the husband 

Hence by reason cf the applıcatıon of these slokas to the husband"ə 
immoveable property ınherited by a vvoman from her son, the tvvo rules therein 
laıd dovn must apply, namely, (1) her povver of alıcnation is: restricted, (and 
(2) her husband”: hetrə İnherit the same after her death) 

This pecultar doctrıne arising fromt he conətruction of these slokas of Kity). 
yana by the suthor of the Vivada Chintkmanı vyhich is respected as 4, vvork 
of pramount authority in Mithil3 vas brougbt to the notice of the Sudder 
Devvany Court of the North-VVest Provinces in the fiftiev by the Pundit viho 
vas the Hindu lav” officer of that Court and yüdgment vas delivered by 
that Court according to the Pundit”s opinion in vihich a person”. sisteriə son 
yras held her on the desth of his: mother, to the estate vrhich had devolved 
on that person from his father, and vihich on his death event to his mother 
as his heiress,, the person”s siəter"s son as: 2iə ez” could not be preferred to, 
his agnates, but as 2eir of 2:5: /a/2er could be so preferred  according to 
the said construction of that text of Kütyayına (2) 

VVhen this case vras heard on appeal by the Privy Council, the English 
translation by PC. Tagore, of the Vivüda-ChintAmani had been published 
büt as the above passage vas mistranslated the Pundit”: opinion seemed to 


(7) See yamını?s Mimansa on the Topic called srarqen narcaTa?ayar 
yrevvıfiate or the superiority öf a Sentence over the context özc, 
(2) Thakooranı Sahıba v Mohun, Lali, rr M.LA 286, 
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be contraty to it, and it vyas not explaıned to their Lordships: höv the: Pundit 
arrived at that concluston, it vyas therefore reyected by the yudicial: Commit- 
tee, vho held that the sisteris: sön vas not and helr at all,—a proposition 
vyhich cannot növ, be held correct 

The attentron of the author vas dravn to this passage of the Vivhdas 
Chintamanı in: 1893, by his: clermt in the case of 1/02: Persad v İXishen 
Köshore (Ə) vho had consulted a Benares Pundit: and brought an original 
Sanskrit: copy of that vrork to him, büt it vras not: necessiry to refer to, rt 
ın that case, in vhich the $7re12a9za property only vasiin dispute 

It should be observed: that according” to the Mithill school, a vvomen z. 
right is restricted only in the hüsband”s immoveable property inherited by her 
v”hether from him, or from his and her son Büt as regards moveable property 
and the son”s self-requrred property inherited by her, the sime: müst become, 
her vz zalikana Subyect to the above exception, a yvoman”ə rightiin inherited 
property must be absolute, ın the same vay aş the right ofa məle heır 

Accordingiy in the) first: edition of his translation of the Vivada-Chint4- 
manı, the rule XIII of the Table of succession given by Bibu P C Tagore 
vras as follovvs - “If the mother die: after inheriting: her: son”s property such 
property become her S/r:42a:: Hence the heirs of her peculiar property 
get it” Büt this vas: contrary to his mistransl ition of the above passage 
“ud yaxa sürdərTat sv (veq ) qiTaf” into—"ıf the /zo/2er on the death of 
her son, get 2z: immoveable property she cannot make a gift of it or dispose of 
1,7 —the correct translation bemg, —“Thus also in the(husband”s) immoveable 
property dezə/ged öy inə ifAnce on the moyfe £(lronşh 116 s0n7 

Oving to the sard inconsşisteney, the Calcutta High Court reyected the 
said rule XİT and held that immove ible property inherited by a mother from 
her son goes on her death to the son”s hetr not to her heirs (72) This: vrevv 
İs süpported by the satd mistranslation And it is cürtots that Babu P C 
Tagore in the second Edition of) his: translation changed: the rule Xİİİ so 
as to make tt qurte contrary to vhat it yyas ın the first Edition Had he been a 
genuine Sanskrit seholar, he ivould have acknoyledged the mistranslatton 
and corrected it: and also martarned the accuraey of the said original 
rule XI 

But according: to the correct döctrine of the Mithilğ sehool if the immo- 
veable property vvas the son"ə self-acquıred property the same vyas to decend 
to the mother”s heırs, and if the same vvas inherited from the father, then it vas 
to descend to the son”s her Büt: uufortunately the Vivada-Ratnakara vras 
not then translated, and the error in the rendering of the above passage vvas 
not pornted out to the Court 

İt should specrally be noticed that the effect of the correct doctrine is to 
bring in tvvo near: and dent relations, namely, the son”s sister and her son vrho 
are the original propnetor"s daughter and daughters son, in: preference to 
the comparatıvely more distant agnates And this is büt the ordinary coutse 


(?) xı C 344 
(m) Punehanund v Lalshan, 3 VV.R, 140) this is the viev in the C.P,, Tottan 
v Ballavhyı, 46 LLC 956 (N) 


t, xıı,8.3, ss, ill) KATYAYVANAS TEXTS 7? 
of development of lav acoording to natural iustice, in every system of 
pınaprudence. 

Katyayana s text and the Dayabhağa —lt should be borne in mind in Mithil 
that accordfng to the Mitlikshari sehool the vridovr is entitled to: inhenit only iidov”s in 
in the exceptional circumstance on the husband berng separate te , vrhen he ə ".. s 
vas netther yormt nor re-united vyith any corher "he vidovrs succession on partıtıon 
therefore must be rare, having regird to the fact that the yotnt family system 
is the nörmal condition of Hindu society, and it takes place vrhen there is no 
other dear and near relatıon vho miy be the Oblect of the deceased 
propnetor”s affection along vitb his vife Hence there is no reason viy the 
vidovp vho has been the partner of thc deccased during: his hfe, and vyho is 
beheved to become his partner in the next vorld, should not be absolutely 

entitled to his estate, vhen the most distant: male herr, vehose vety exıstence 
mught not be knovrn to him, vrould take an unlimited and absolute interest 

The author of the Dayabhiga introduced a complete change in the lav by In Bengal she 
recognising: the heritable right of the vidov in default: of: male issie, in all inherits in 
cases, ? £ , even ven the husband vvas ort or re-united vüth his co-parceners, default of 
that is to say, in preference to, and to the exclusion öf, his fatber mother , 
brother, and the lrke near and dear relations vvith vhhom he vas associated 
from birth, and İeved in hermony düring: his vvhole life 

Such a radıcal change in the lavr of succession could not be acceptable 
to the pepole uünless the vidovr”sa rights vere curtaled and limited in the 
manner adopted by the Düyöbhaga. 

The acute founder of the Beng"l school conferred higher rights on females: büt her right 
ın one respect, by cürtailıng their rights. in other respects, and thus he impro- is curtatled 
vad the condition of vvomen in the principle of give-and-take, in such.a 
manner as to secure the approbatıon of the pepole of Bengal for the change 
in layi yyhich vrvas surted to their feeling, and: so became adopted by them 

İt is növ to be seen hov the author of the Düyabhiga shovs that his 
foregone conclusion $ supported by the earliest authorities 

He cıttes the five slokas of Katyayana ın different parte of his vorks the Dayı cites 
there slokas (ss) are cited in paragraph r, and the sloka (o) in paragraph 8 Katyayana, 
of Section i of Chapter iv, in vihich siridAana is explained , but the slokas 
(?) is cıited in paragraph $6 Section i, Chapter xi, vhere the  vidovr"s succes- 


sion is discussed, for supportrng his position vith respect to she restrictron 
on the vvidovi”ə: pövrer of altenation 


He maıntaıns that the vidov inheriting her: hüsband"s: estate is: entitled 
only to enyoy it: vith möderation, büt not to alrenate the same by gift, sale 
or mortgage, özc , and ın support of (his: position he: cites Kötyayana s text in support of 
(2) as if it related to property inhented by a yvoman from her husband, its conclu" 
vithout any: allusion to its meaning according to the context, and vithout 
feeling any hesitation or difficulty in relying on. a text: the primary meaning 
of yyhich is not yyhat he puts upon it 


One is in a position növ to appreci ite the gre"t importance of the remark 


(9) No 14 (o) No 164 (2) No 166, (4) Sloka No 1665 
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made by the Prıvy Council, namely, that the Courts of lustice must not 
trouble themselves vrith the questton vehether a doctrine maitamed by a 
school is fairly deducible from the earltest authorities 

The language of this text of Katyayana appires to the vvidov: only, Büt 
the change of the lavr of inheritance, introduced by the author of the Düya- 
bhaga vas also in favour of the daughter and the daughters son, as vrell as 
of the mother and the paternal grandmother And it vas feft by the author 
to be neceəsary to curtaıl therr rights also 

So he at first extends ühe operatıon of: his interpretation of Kötyüyana”s 
text to the daughter (z) and then to the daughter and to the daughter"s son, 
upon the ground that they being inferior to the vidov: vith: respect tö inheri- 
tance, the restrıctions: imposed) by that text on the vidov"a state should 
a /ortaora appiy to them also (3) 

And lastly he puts it artfully as an: alternative, that the text must he 
understood as applıcable to female herrs only, the term vidovr bermg merely 
illustrative , and he thereby implles that it is does not appiy to the daughters 
son (2) And this alternatıve is, növ accepted as the doctrine of the Bengal 
school For, of to alternative interpretations put by the author in to 
passages one follomving the otber, the latter is taken to prevail as being inten- 
ded to be the preferable one 

Here the extension of meaning is based on the gender of the yvords , hence 
the meanıng must be that the female hermvs of a ivale, take a limited. interest, 
havıng regard to the context of the Chapter vrhich deals vith succession to 
the property of a mal/e that is to say, it can by no means appiy to a female 
her of a /enrales sirid hana 

YYoman s estate in property inherited from males under Daya- 
bhaga,— 

r She has merely the right of enpoyment ivith möderation (4) So she 
has not even a İife-interest 

2 İf the estate falİs short of ivhat is suffictent for her legal en)oyment, she 
may alıenate a part or even the vhole of it, if necessary (v) 

3. Save as aforesaid, her rights in both möveable and immoveable property 
are limited, and she cannot alienate them (vo) 

4 Her management of the estate ıs subyect to the control of her husband”s 
kınsmen viho are her legal güardians , in other vrords, subyect to the control 
of the reversioners (3) 

$ She may dispose of the property yvith the consent of the reversioners (y) 

6 She ıs enyorned to maintain, and to make gifts tö, poor: relations of 
the husband"s (s) 

7 “Tle reversioners are entitled to the residue of the estate and gf its 
accrettons, left after her lavful enyoyment (a) 


(r) DB xı,ı, 65 (5) DB xy ıı, 30, 
(2 DB xı,ı,3ı (ə) DB ıt, 1, $6 and 6r (v) DB tı, r, 62 
(x) DB ır, ı,s6 (x) DB ıı, 1, 64 (2) DB 11, 1, 64, 


(ə) DB ır, r, 63 (a) DB ır, ı, 69 
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Stridhana accordıng to Dayabhaga ——l he Dayabhüga appears to follov Stridhana 
the Mıtbkshara, and to hold that s/r:d44a8a or Vvoman”s  property has no A€cording to 
technıoal meaning, After citing many texts desecribing: different kinds: of Daya 
vroman”s pro perty, the author observes that the texts do not ıntend to exhaus- 
tively enumarate veoman"s property, but they intend to explaın by illustrations 
the nature of voman”s property , and then concludes by sayıng, “That 
alone ıs a ivomun”s property vyhich: she has pover to give, sell or use indepen 
dentiy of husband”s control” (2) 

And he then goes on to shovv that the husband". control is confined to the 
vrife"s earnıngə by the practice of: mechanical  arts and to presents made by 
strangers To this tvvo müət be added the gifts by the husband, especially 
immoveable properry (c) 

It follovs, therefore, by necessary implteation that the author adopts the Daya adopts 
vıev, propounded ın the Mitakshüra, of the nature of s/rvd/4ana, namely, that Mat viev, 
it has no technical meaning: her capacıty to hold property is: not restricted , 
save and except the said three kinds of property, yvith: respect to vvhich she 
is subyect to the husband”s control, all other properties vesting. in a vvoman 
in the modes in yyhich a man veould become ovrner, are her $Z2:4/ana 

Viramıtrodaya and Smriti-Chandrika on Katyayanas text.—i he Vıiramitro- 
Viramıtrod iya repeats the vievr propounded by the Mitbksharəyyath respect daya on : 

Katyayana”s 
to SZr:dAdna text 

This vyork is regarded by the Privy Council to be a treatise ot high: autho- 
rity at Benares and to be properly receivable as an exposition of vhat may 
haye been left doubtful by the Mıitakshara, and to be declaratory of the lav 
of the Benares school (2) , 

The author of this yvyork notices the text of Kötyaüyına (Sloka No 16 b), 
and maiıntainst hatit refers to the property assıgned to the vvidov) of a deceased 
undivided co-pərcener, for mnintaining: herself from its profits (es) 

He then notices the construetion put on it in the Dayıbhagş and disap- 
proves of the same He maiıntaıns that the vidov as heir: müst: necessarily 
be absolute master of the inherited property, and text İlke this müst be taken 
to be of moral oblıgatıon only, such as those vvith respect to vrhich the döctrine 
of /aciunı valet is propounded by the author of the Düyabhüga And hee 
concludes by sayıng that the utmost that can be said is, that gift and the 
İhke alienation made by a vidovr for immoral purposes ür vithout any neces- 
sıty, may be held improper : otherviise, she has full pover to dispose of 
property for religious and other: lavyful purposes (/) 

The Smrıiti-Chindrikh nötices the text of Katyayana, and explaıns it to Smriti-Chan- 
refer to the vidov of a member of a ?örnt ündivided family, yho has: received drika on 

Katyayana”s 
from her husband”s surviving co-parceners an assıgnment of landed property text 
for getting her maintenance from the income thereof İn fact, the Viramı- 
trodaya has borrovred the explanatıon of Rötyayan"s text from this vvork 


(9) D Bıvı,ı8 (ce) D B ıv, N 19-23 
(d) Gıiridharı Lal Roy v  Bengal Government, i2.M.1.A 448 ToVV.R şi 
(e) Vir p 136 
(f) Vir pp 137-141 
H L —gz 
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vhiçh is frequently cited and referred to by it and other cammentaries inder 


the name of “Chandrıka” 

Züdicial Committee on Katyayana 8 text.-it should be obseryed 
that heritage mens property in yvhich the hair acqures: oz?6”:5)2 by reagon 
of relatıonship: to the late öyrner , therefore, v”hen a vvoman becomes the heir 
she must acqure an absolute right to the inherited propert) in the sensə that 
all the rights in the property constituting the deceased  proprietor”s estate or 
heritage must pass as vvell tola /təya/e as to a male Aecər as such $ unless 
there be an ınherent dısabılity on her part, or there be an express text Cürt?lə 
İmng her rights, 

There veould have heen an inhereat disability if Sarzd 4asa: had stil) been 
held to have a technical meaning, or if the original: incapacity of vvomen to 
hold property had been admıtted even novr to continue , or in other vrords, 
if vvomen could not have absolute right in any kind of property, vhioh is not 
exüressiy enumerated as Sirrd2ana But the paramount authorities of both 
the schools hold that vvomen do not, as a general rule, labour ünder any 
such disabilrty or incapacity, vyhatever might: have been their condltton in 
early lay 

7 herefore their rights. in inherited property cannot be cürtailed, unless there 
be an express provısson of lav to that effect And Kütyüyanafs text (g) is 
the only passage of Smriti or lav by vrhich: vvomen”s rights in: Aeyilaşa are 
Cürtarled according to the Dayabhlga and to the cömmentarıes of the Mithilh 
Sehool 1t should he observed. that the term 4aya (heritage) is used in: this 
text, hente the commentators curtailıng the vvidovr”s or female her”s rights 
ın inherited: property rely on this text, and not on a fev otherə prohibiting 
ahenatıon by a vidov, in vhich, the term aza (share) is used vvhich may be, and 
has been, explarned ayay to refer to a portion of the husband"s property, 
asşıgned to. a yvidaoyvr for mainten ince from its üsufruct 

Katyayana”s complete Code is not extant İt: is, hovever, admıtted by 
the vvriters of the Mithila Sehool, that this text of Katyayana relateş actualiy 
to the rimmoveable property gəves by the husband 

So there ıs really no authority in Hindu lav, against the  doctrine maln- 
tamned by the Mitakshara, that property inherited by a voman beogmes her 
Sfridbana 

But the Prıvy Council held this döctrine to be erroneous by reason gf its 
being” in: conllict vyith the text of Katyayana ho is recegnised by the Mita- 
kshara asa Fav giver, (2) though the text is not cited in (he Mitakshara, () 
Their: Lordships of the: yudicial Committee vere betrayed into this position 
by assuming the interpretation put on it by the Dayabhaga to be its only 

real meanıng And herein their Lordships departed from thetr oiyn vrevr 
of the duty of an European yudge in dealing: vith Hindu Lav (7) By 
reyecting the  interpretation put by the Mitakshara on Yainavalkya s text on 


(9 No 16 (2) Sufra 9 4 
(s) Bhagıvandeen v Myna Ba, rrM1 A 488 9VRPC ə) 


(7) Suğra ? 2Ş 
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Stndhana, their kordship: did vhat their Lordsbips: held in the 
cgseş the Coutt is not nüstifted in dorng: (6) 

VVhat really happened vvas that the Dayabhagya rule had been EtTOneouse 
İy applted to some cases göverned by the Benares sehool, in vhich the 
pröperty İn dispute vras small , and vvhen at last the question arose in a big 
case gormng up to the Prıvy Council, the viev, already acted on in the 
previous cases and seeming to be sanctioned by usage, vvas maintained 
intact, as the materials necessary for arriving at the correct vievv of the: İlavy 
yvere not placed before their Lordships, 

And therr Lordships: have proceeded further : not: only the rule extracted 
by the author of the Dayabhaga from hıs pecultar interpretation of Katya- 
yana”s text, but also hıs extension of that rule to cases not covered by the 
language of that text, have been applıed by the Privy  Cöüncil. to cases 
governed by the Benares school Accordingly the daughter has been held to 
take the vidovs estate in her father s property (2) and the same rule has 
been applıied by the Calcutta High Court to the mothers inheritance (92) 

"Thus veomen governed by the Benares school have been subyected to the 
restrıctions and İimitations of the Bengal sehocl, vrhile the privilagc en)oyed 
by the Bengal veomen of inheriting from their male relations even: vihen these 
vvere ort or re-united, could not be  granted to them, tey have thüs been 
deprived of their snbstantial rights veithout: any cömpensation vhateverə 

İt should be remarked here that the text of Katyayanı liys döv tvo 
contınuing: conditions for the  enşioyment by the vidovy, of her hüsband”ə 
estate, namely, (1 ) ehastity and (2) residence vith: the hüsband”s relations 
İt has, hovever, been held that these are not to be tiiken as conditton, 
subsequent , ınasmuch as the author of the Dayabhaga has not himself 
drav”n afiy such conclusion from that text and as the Courts themselves 
vrould not be yüstified in drayring any such conclusion: from the Smriti texts 
cited in the commentaries Hence it has been held in Cösizə /2 BysacÖs 
case that the vrıdov inheriting her hüsband"s estate is not bond to İlve vath 
her husband"s kinsmen, and ın the G/re2asfeiy sase that subsequent 
unchastity vill not divest 


Soc, ə—3TRIDEANA 
Sub Sec. i -0ASE LAV/ ON STRIDHANA 
Privy Göüncil on Stridhana —İn the: case of 27:/  /xdar 
Bahadur Sing v, Ranee fanğı Koer (vi) the Yudicial Committee, 
took into their consıderatıon all the passages of the Mitakshara 
and the Döyabhüga, mn vhich the character of Sz/24/2aəra is dis- 
cussed, and came tö the only conclusion that may properiy be 
deduced from them, namely, that Sz?z4/2a3za has no fechnical 
or restricted mcaning ş and their Lordships lar special strces ön 
Lə Chunnoo Lal, 6 1 A, 15 4 C.744 , Noy Radhı o Nsuratan, 
6CL) 490, see sxöra 29 s02 and 612 


(a) yallesur v, Ugguür, g Cl 725 ) see s4574 5 s63 
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the conclusion arrived at by fimütavahana, namely, “That alone 
is (Sz/2ahana) her peculiar property, vhich she has povver 
to give, sell, or use, independently of her husband”s eontrol.” 
The vvords “her peculiar property” in this passage are mis- 
leadıng, the correct rendering should be, “That alone is 
zv0man”s öroğerty, vrhich $ze,” so there is no peculiarity about 
vvoman”s property. Their Lordshıps also relled on the ex- 
planation of .SZ/24/2azza. given in the Mitakshar8, (o) in vhich 
İt is laıd dovn that property vihich she may have acquired by 
inheritance, purchase, partıtıon, seizüre, or finding are deno- 
minated “vvoman”s property” , and that the term S/774/243:a 
or “voman”s property” conforms in its import vith its 
etymology, and ıs not technical, 

The facts of this case vvere as follovys :—A 7a/z£ in 
Oudb, ın possession of a Hındu vvidovr to vyhom it had de- 
scended as the heır of her husband, vas confiscated by the 
Government, and vas subsequentiy granted to her by a 
Saoinud, vath right of alienation, and vith right of succes- 
sion to her heırs 

The Ta/uZ vas held by the Privy Council to have be- 
come the S7?/4/2ana of the vidov, by the grant to her and 
to pass on her death, to her heirs and not to her husband”s 
heirs The grant vvas made by a stranger, to a Hindu lady, 
and therefore ıf made during her husband”s ltfetime, it is 
doubtful vy”hether it could become her S7724/242:2 But as it 
vas made to a vridovy, there vyas nothing to prevent it from 
being her SZz247ana, MH S?r24hana had been technical and 
restricted in its meaning, and if nothing could have been 
Sörtafhana unless expressiy ordained to be so, then it could 
not have been held that the 7a/z/£ had become the grantees” 
Seridlana, (2). 

The princıple enunciated in this case represents the true 
viev/ of Hindu lavv, though it is in conflıct vvith the opinion 


expressed by the Privy Council in some earlier cases (2) 
and ıs overlooked ın some later cases, 


(o) Mıt 2, 17, 2. and 3 (7) See Bachha ə Tugmohan, ra C 348 
(9) Mt Thakur Deyhee v Rai Baluk Ram, rr MLA, ə 10VVR,PC,3 
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“ Aeccording to this principle İt has been held ın the case $44av, Azer v 
of 24 Koer v Dah Keer, (?) that vhen a vidov of a ””? er 
member of Mutakshari, iointiy famıly, vrho veould not be entit- 
led to anything more than maintenance out of his estate, 
obtained possession of three vıllages appertaming to his 
estate, not as the result of an arrangement vvith the husband”s os  əəlon 
heirs, her possessıon vvas adverse to them, and their rights by ivomen 
yvere barred at the expiratıon of tuvelve years from the date 
of the husband”s death So she acqutred title by adverse 
possessıon, and the property became her S7/ze/2a zan, and 
devolved as such after her death on her hsrs (s) EH cannot be 
presumed that the possession of a femalç member, vho is 
not entıtled to take as hetr, is the possession of limited 
ovrner, (2) VVhere a reversioner sued for possession of proper- 
ties of vvhich a vidov acquired title by adverse possession, 
the burden is on the reversioner to shovr that the vvidovv had 
only a İmmited interest in them, (z) 

Case-lavv on Stridhana and) property inherited from Case-lavi 
male .— 

According to the Bengal school a voman inheriting: Bingd 
the estate of a male, has a İmmited interest or vhat: is called: “S"osl 
the zv/4/0 :0”s esfafe 4n both möveable and immoveable  pro- 
perty. 

Thıs Bengal doctrine has been (though improperly) Benares 
extended to cases governed by the Benares school, (z) It has sehool 
been held by the Allahabad Hıgh Court that ın the absence 
Of any explanation or evidence to the contrary the presumption 
is that a vvidov/ succeed to her husband"s property as a //7/.7z 
20$doc0 and holds possession as such. (7c) 

According to the Mıthıla school the vidov inheriting her Mithila 
husband s estate, either directiy from him, or mediately school, 


(9) 201A, 32 

(5) Mohim vg Kashi, a C VN, iöt ? Kanhat v Mt: Amir, 32 A, 189 7AT ) 
183 SİC 207 

(0) Kuppusavmy v Srinivasa, 9 MLT 445 tolC , 623, 

(u) Vengidusavmy v Nir ay inasavmy, 24: 1:C,, 88o (M) 

(9) Rupa o Chaudhan, i928N 93 

(co) Ram Saran və Chhota ig28 A 668 . " 
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through her son, takes an absolute estate in the moöveables, (2) 
and a İtfe interest in the irumoveables in all cases , for her 
interest in such property is the same as in property given by 
the husband., 

She is therefore competent in Mithıla, to alietate the 
moveables according to her pleasure, (7) 

The moveable property becomes her S77:42c2, and must 
therefore pass to her heirs on her death. 

The vidov: is İlkevyise absolutely entitled to the proceeds 
of the immoveables , for, her interest thereın is the same as İr 
immoveable property given by the husband. 

Hence the savings of the income of the inherited immove- 
able property, as vvell as any immoveable property purchased 
therevvith, must be her S77:z4/7a:a, and pass or her death to 
her heirs, and not so her husband”s heirs This great distinc- 
tion betvveen the Bengal school and the Mithılk school should" 
be kept in vtev, 

The question of succession to the moveables and the sav- 
ings, £c , under the Mithilü lav, is an open one, and has not 
yet bsen decided, (s) 

İt should be observed that the daughter takes an absolute 
estate in property inherited from her father, according to the 
MıthılA sehool , and so also the mother as regards the son”s 
self-acquired property, But ovring to the mistranslation of the 
exposition of Katyayana”s text, as given in the Vivada- 
Chintamani, the Mithrla lav has been misunderstood, and 
the Bengal doctrine applıed to Mithilk, cases (a) 

In Bombay the Mithiıla rule seems to be folloved to 
some extent, subyect, hovever, to an extension İn conse- 
quence of all the sağzd/z females being recognised as helrs. 


(x) Chovdhury Sureshivar Misser v Maherami, 48 C too 4718 233 41 
CL.,433 25CVVN, 04 I8A LL), riş 39 MLİ,rör s?71C, 33s: 
see ğosi, Ch XVİ, Sec z, Sub-Sec, ii, “Alenation of möveables”” 

07) Doorgo z Pooran, $ VV R, r4r , Birayın v Luchmi, ro C,, 3g2, Bhugivans 
decn v Myna Bace, tı MIA, 482? g VV.RPC əş, see zost, Ch XVI, 
Sec 2, Sub-Sec ıı, “Altenatıon of moveables” 

(2) Rayunder v Bişa, 2. MT.A, 8 (250), 

(6) Punchanund v Lalshan, 3 YV R, 140, 
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There the vvidov, the mother and the like relations, be- 
eoming members of the family by marriage, are held to take 
a 1lmited interest, (2) But a recent decision of the Bombay 
High Court (c) relying on the observation of the previous 
Full Beneh (4) of the same Court, has held that a vidov, in- 
heriting as a golru/a sağinda from a /emale, takes an ab- 
solute estate, 

VVhile the daughter, (e) the sister, (/)) the brother”s 
daughter (zy) and the like, vrho are born in the family, are 
held to take the estate absolutely, 

In Bombay the vidovr and the like appear to have an 
absolute povver of disposal over the moveables , but yet it 
has been held that the moveables must pass, on the vridov”s 
death, to her husband”s hsirs, (2) 

In Madras also it has been held that the vidov”s pover 
over the moveables is not larger than over immoveables, (?) 

The coyclusion on perusal of most of the Mitakshark 
çadşa İs that the Benxgal doctrine has been permitted to make 
eonsiderable İnroad on the Miütakshari, sehool : the attention 
of (he fudgzes vas not attracted by the great distinction 
betiveen th: tvyo sçhools as regards the inheritance of vomen, 
Ad the learned ludgas appear to labour under the misə 
conception that 3/77 //2442a is even nov technical and limited 
İn meaning. 

Acecording to the MitAkshark sehool there is no dis- 
tinction hetuveen S2/22242:a and “property that a vido can 
deal vith at her pleasure", (7) 

A voman cannot acqulre S£rze/Zaza interest 7z a frxs? 


property. (6) 


(5) Dhondiı v Radhabat, 26 B şaq 14 Bom L R. s69 g Bom LR) ri8? 16 
IC 343, Vribbkanda v Bar Parvatı, 32 B 26, See Muükund v Laxmın, 
şac 753 6NLC 46 

(c) orayan v VVamaın, 45 B 7 

44) Gandhı v Bar yudab, 2: B ıç2 (FB) 1 Bom1l R s?74 

(e) Gulappa v Tayava 3 B 45) o Bom LR 84, Vithappa v Savitn, 34 
B so, i3 Bom LR 487 7 İC 445 Laxmın v Bhan, 48 IC 6 

(7) Vıinayak v. Luxmeebar, r Bom HR rir? affirmed on appea 9 MTA sı6 

(gç, Madhevram v Dave, 2t: B, 739 

(3) Harılal e, Pranvalay, 6 B 229 and Baı luna g Bhvi Sankar, rö B: 233, 

(s) Narasımha v Venkatadrı, 8 M 290, Buchi vz ugapatlhı, 8 M. 404 

(2) Hukum s, Sital, so A 233 rg38 A, sz, 

(2) Pratapa z Sinıy, rg? M şo 
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Sub-Sec. 1—8TRIDHANA INHERİTED BY VOMAN . 
Stridhana inherited by vvoman —The Bengal High 
Çourt has gone further and held that even 77247, inheris 
ted by female heırs, does not become the latter”s SZ7za//ana 
(7) And this vıev has been adopted by the Madras Hıgb 
Çourt. (7/2) The Privy Council on appeal from the Allahabad 


High Court holds the same viev(7). . 2. 
he only autbority on vyhich this vtey iş based, is the opinion: expressed 
by Srikrishna in his Dayakrama Sangraha, namely, that inherited property 
does not become 8//:42ana “here is nö anthonity in support of this broad 
propositton, and there is no reison vhy the viritor should be raised -to the 
position of a lav-giver: The ivriter vas: neither a yüdge nor. a lavyer büt a mere 
Şanskritist vithout layvv, vyhq appenrs to have liyed in the beginning of the 
geyenteenth century, He is not regiirded by the people of Bengal as any 
authonty He has, hovvever, been thurst into promirence by the advenlitlödi 
cırcumstance of his vvörk betng translated into English at an early time, ? 
If any Bengali be asked as to the lav by vhich he is gövemed, the afsver 
vill be invariably received that he is göverned by the Dayabhaga , no body 
yeill name erther Srikrishna or Dayakrama Sangraha ” ı 7 
Nov, not onİy there is nothing in the Dayıbhaga Tn suport of the 4bove 
vlev,, ön Yhe Gontrury, a perus"l of the Chapter İV of the Dayabhagı vhəersin 
Sirnadhana and its devolution are discussed, vvill conyince the reader that the 
daughters tüke the same interest in their mother S2/.4/2aaa as sans : 
Because it is a pecullar doctrine of the founder of the Bengnl sehodl, that 
sons and daughters eçəs//y inherit the: möther"s: non-//z///əğu Szridhana and 
in arguing: out this position, he refers to the vell-knovn maxim that ” Equ-lity 
ış the rule vvhore no disfinetion is exypressed ” (o) İt-is difficult to understand, 
hövr in the face of vhat the founder marmtaiıns, namely, that the heritabie 
nght of the son and the daughter is equsl, can it be contended that they take 
different estates This ivould be över-rulinz Himutavahana by Srikrishaq 
Besides İn nine  hündred and ninety-nine  cases ort of every thousand, 
Siövidhdana  consists of: möveables only, and the herr male ar fəmale tahkes İt 
absolutely according: to the popular bellef and usage That the female herr 
takes only a İtmited interest, and is not absolutely entitled, is an idea vhich 
is not knovrn to the people, nor even to the persons İrkely to becəme reverə 
sıoners İf that vrere the lav, hovr is it that there is: no provision made by 


Hindu lay for the protection of the future interest of reversioners ? 


(2) Sheo Sınkar ə? Debi, 25 A 4/8 3401A 202 9 CVVN Sir, 838, Togen- 
dra v Phanı, 33 C 64, Madhumala v Lakshan, zo C VV N 62? 221C 
s18, Prankissen 6 Noyanmoney, 5 C 222, Huri s Grish, iz C git 

(0n) Yankı Setty vi Miriyala, q2 M şər iə ML) 384 31 C. 8 , Venkatav 
Rhuranva roM ro? 6MLİ iöland Virasangippa v Rudrappa, M 
Av UL iv L4 3 “” 

(ə) Sheo Shankar v, Debi, əş A, 468, Saz also Ram Kalı v Gopal, tg2$ A, 57. 

()D Biv r,3 
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İn the casa of property inherited from males there is such a provision 
the vydov İs directed to reside vith the persons lıkely to be reYUToio 
and to manage the estate suhİect to therr control (2) 

İt should he noticed in this connection, that there is no commentator of 
the Mitakshara schoql maintalnıng the viev propounded by Srikrishna Hence 
that doctrine cannot properİy be extended to cases göverned by the Mitak- 
shara  Aceordingly the Allahabad and the Bombay High Courts held that i 
voman"s Szr:dana inherited by a iyoman becomes the latterv Sz/:42ana (4) 


The Privy Councıl (7) has held that szr:4/22a inherited bya 
vromam does not become the latter”s sZ7z:/2aıa and reversed 


the abqve decision of the Allahabad High Court, 

The laarned yudges of the Allahabad High Court thought themselves free 
to follov the lav laid dövr in the Mitak-hara and the Viramitradayı Tespec- 
ted as paramount authority in the Benares sehool The leirned: yudge, of 
the Allahabad Hıgh Court vere avyare that the Mıtakshara doctrine of: inheri- 
ted property bemg: s/ziq2ana, yvas held inapplicable to property inherited by 
8 yoman from a male relatıton , but they vvere also avvare that that viev vas 
the result of there having been mny decisions of the Bengal Conrts in vhieh 
the Bengal lav, had been aəplied to Mitik-hara cases, vəithout hövever any 
notıce of the lav, İaid dovrn in the Mitakshara itself, to vvhich the attention of 
the Courts vvas not dravrn at all by “layv.yers vvithout Sanskrit” iyhə appesr to 
have been famılıar evith the Beng-l lav but completely ignorant of the diffe- 
rent doctrine of the Benares school on the subiect Therr  Lordships vere, 
therefore, of opinion that the said fact could not yüstify the total reyection of 
that doctrıne of the Mitakshara lav, vehich: therefore vvas held by them to 
be applıcable to the property inherited by vvomen from vomen, there being 
no decided case of the  Benares school to the contrary Büt the Tudicial 
Committee saya that as the language of the Mitikshara does not alloxv any 
distincetion to be dravrn betyvveen the heritage of müles and that of feməles, 
yyith: respect to the rights of female heirə , and as the döctrine has not been 
folloved ın the Mitakshara cases of: inheritance from males, and in Bengəl 
and Madras also in the cases of inheritance from females , and as Macnaghten 
ın his Hindu Lav, (3) appltes the rule that vhat has once passed by inheri- 
tance as $£rid/ana does not so pass a second time, to the Mitakshara lav as 
vell as to that of Bengal , therefore their Lordships are unalfe to agree vith 
the Hıgh Court of Allahabad In their Lordships" opinion Macnaghten”s vvork 
is of higher authority as valuable evidence of the lavr as it vvas actualiy under- 
stood, than the Mıtakshara itself But their Lordships forget that the Hındus 
of Benares school v.ho are governed by the Mitakshnra İnv, belteve their İumv 
to he of diyine origin, and. feel the highest respeet for the Mitakshara as 


for, 
Teys, 


D B ır,r, 56-04 
(2) Debı Sahaı v Sheo Shankar, 2 A aşa 20A VV N 102 and Gandlı v 


Baı ladab, 24 B iga 1 Bom L.R 974, Naryan v VVaman, 46 B 17 

(r) Sheo Sankar v Debi Sahaı, 2ş A 408 30 I A, 2o2 , Sheo Pertib ə Alla- 
habad Bank, 25 A 476 201A 200. Thıs novv folloved Sham z Kam, 45 
A ?iş 1924 A. is , Ram Kalı v Gopal, tg26 A ss7 

(5) Vol r,p 3 
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being a commentary on their divine lay, compösed by the highly venerated 
ascetic Viynani: Bhikshu or Yogin, and that thev cannot have any respect for 
a vtevr of their lav contrary to vhat is expressiy stated in that treatise: VVhat- 
ever the textevriters and yüdges may say and hold, it cannot büt be admıtted 
that ın this: respect the lay, of the Courts has been thus made different from 
the lav of the people ın all places ait has already been observed that, as a 
general rule, s/r:42ana consists of moveables onİy, and the actual usage vath 
respect to them ıs that fem"le heırs tike the sime  ahsolutely , and the lav 
could not be othervise, there having been no means for preserving future 
ynterests in such property, vyhich vould be: absolutely necessary if the lav 
yvere suCh is is növv enunciated by the Highest Court to be İt is unfortunate 
thət the attention of 3 fudge of Sir Arthur VVilson”s pre-eminence and Indian 
experience ivas not directed to the question yvhether the maxım of SZare 
ele işis is: properly applicable to all cases of Hindu lav, having regard to the 
facts that the Hındus are 3 conservative and religious people tenaciously 
adhering to their cüsto nary İav belteved by them to have emn"nated from the 
Derty , that the Vıdge. h iving no access to the original freatises, and belmng 
ignorant of the aetnql üsages, cannot be held to be repositories of Hindu hv 
İn the same mnnner a: the English Tudges in England are of English İavv,, and 
that the dec isions beg” not: reported” in the langüu iges of the people, they 
cannot be presumed to be accepted by the Hindus as the basis of their tran- 
sactıons, spectally svhen they are inaccurate expositions of therr İv nör to 
the question vhether on these grounds the viev tüken by the Allahabad 
High Court should not be upheld as the proper one by renson of its conformity 
to the original commentaries on Hindu lav. 


The Bombay Hıgh Court inspite of the above Privy Coün- 
cıl decision has: adhered to the  diciston held by it before, 
namely, a vvoman inheriting a s/724/2226 takes it as her 
şiriehana (() 

But the Lahorc High Cöürt has folloved the above Privy 
Council decision and” held that: she does not take it as her 
v/vəalhana but take it as a 2vo34/ eslafe, (u) 

Sub-Sec 1ü--PROPERTY REOETVED ON PARTITION 

Mother?s share "—İt has already been shovn that the 
mother ıs entitled to a share on partition And it has been 
held that a purchaser from a son takes, subyect to the mother?s 
right, and stands in his vendor”s shoes , at a partıtıon by him 
the mother is entıtled to a share. (z) It has also been held 


(6) Narayan v VVaman, 46 B iz Earlter decision, Gandhi v, Bul 1adab 24 B 


ıgz r Bom L R 74. 

(ze) Dhannı v Parmesharı 928 L 9 

v See anle nf $21-524 and 608-002 

(v) Amrıta v Mantek, 2? C ssr 4 C VVN, zöq, see logobondhu z Raendira, 
qq CI /,29 66IC, rət 
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that she has an inchoate or gz/45: confipgent right tola share, 
on a suit for partıticn being ınstıtuted by a son anda pur- 
chaser after the suit is affected by /z: 2eə/eeəs (cv) 


The share to vyhich the mother in both the: schools, and thc stcpmother 
under the Mıtakshara, are entitled to get on a partıtion of the property by (hu 
sons, is intended to become their 5/2 :4/2a a//4 or absolute property,  İhat it 
is Söridlhana, according to the Mitakshara is beyond all doubi Because the 
Matakshara says that on the mother" death, this: share devolves on her 
daughters, and ın default of the daughters, ön her son, 

Besides there are tuvo strong, reasons for considering this share to be the 
recipient”ə 57/:42ana (1) if the mother has göt 527:42a4a from the husband 
or the father-ıin-lavv, then so müch only is to be allottcd to her, as together 
vvith vhat has been so recetved, veould be equal to the share of i son, henec, 
vrhen a share is so constituted, her night to its different component p.arts 
ought to be the same , (2) v”hen on a partıition shares are allotted to different 
persons, the rıght of each to his or her share must /? e///4 /acıe bc of the same 
character, ın the absence of any express distinctron , hence, the rigbt: of the 
mother to her sharc müst be of the same character as that of a “on to his 
share, since no distinction is: anyıyhere expressed These argüments apply 
to the Bengal school as vvell 

As a great deal of misconception prevails about the 
character of S2/24/2ana, it has been held that this dces not 
become S7?:a//fana acording: to the Bengal school (z) and 
there is an oöə/er dictüm to the same effect, avi: respect to 
cases governed by the Mitakshara school (7) Büt the correct 
vievv vvas adopted by the Allahabad High Court, (:) The 
Privy Council has held that under the Mitakshara lavv, mn the 
absence of any express contract to the contrary, the share 
obtamned by a mother on a partıtton of ancestral property 


amongat her sons, does not become her Stridbana property (4) 

İt rə taken for granted that this share is given for (he purpose ef ain- 
fenance only, if that vere the obyect, vhy should. a share be given at all, vhen 
the property is very large , and höv ag lün cn the share be suffiçicnt for: müin- 
tenance, v”hen the probcrty is very small? Hence, the əsumptton is: ground- 
less and ünsüpported by atithority or rcason 


o. x x —————— 


(6) l1ogendra v Fulkumarı, 27 C,77 
(ə) dər. (oç-6oz? Poorendra ge Hemangını, 36 Ci 75 13 CVVN) roo2.1 
523, 

(y) Asfe, 2 $22“s23 

(ə) Çhiddu v Naubit, 34 A. 67 2:A VVN işr, Sripalo Suri), 24 A 

(a) Deb: Mangal Prasad v Mahadeo, 39 VA rr 34 A 234 10C VN 400 
ı4 1C roco IŞCL l 344 14 Bum L R 220 22ML 1402 9AL) 
203, see Munn: Lal v Phula, şo A 22 1927 A (79, Krishna vg 
Nandeshvar, 4 Pat L 1 38 441 C 146 
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Contemplate the conditiqn of a Hındu mother vhen her sons separate 
from each other during her hife, and there isla general dısruption of the family 
Hev is she to live, if all the sons separate from her ? İs the Pardanashın 
lady to live alone under the Zenana system in solitary  confinement ? That 
mığht have been her İot, but for the share allotted to her by the Hındu lav, 


and ıntended by it to be her absolute property İf not for her sake, at least 


for the sake of her property, some one of het sons or some other relation of 


hers, vould consent to İtve vith her And this is the real reason vihy a share 


is assıgned to her, instead of maintenance only" İt is also intended to aet as 
a deterfent on sons, for dissuading them from violating the: religious: İnfunc- 
tion vhich requires brothers to İrve together so long as the parents are alıve 

Thus the Hındu yvomen have been deprived of many riglits, by reason of 
the matertals in: their favour not: bemg) properly placed before the Courts 
The Pırdanashın ladies could not personally look after their ovn: causes, and 
thus they vere ın a disadvantageous: position in the uneqnal contests vith 
them male adversaries, and so there is no vonder that they have been impro- 
perİy Cast even in British: Indian Coürts, the yudges vihercof cannot but be 
naturally disposed: to proteet their rights, but appear to have been mİsled by 
the snalogy of the disabilittes of mömen in Engl.ind 

Gifts to vvomen —For /zsöand”s güft, Zfusöand” s güft 
(o xofe and. İTesöand”s gəft of vmmovcatle p,oğe4y , set, 
Ch, XHT, for /ezZer”s göft Father ”s göfdsə other (han: nüğtiad 
2”esents, see, Ch XIII , for general discussion see, Ch XVI 
qa/is (o əmən, 

7/.e zozdloz”s esla and 2/5 incidi: should öc discassed 


növu. . 
Seo 4—YVIDOV”S ESİATN 
Sub-Sec i—NATURE OF YVTDOVVS ESTATE 

Anomalous.-—The nature of the vridovy”s estate under 
the Daüyabhaga has already been maintioned. (2) But the 
Courts of yustice felt: considerable difficulty in giving full 
effect to all İts incidents , and so the lav on the subiect has 
been altered to some extent in favour of the vidovr, 

(7) The vidovv is required to” en)oy vrith moderation : 
she is en/Sined to lead a life of austerity, and is forbidden to 
vveat delicate  apparel or to eat rich food Compliance vith 
this: requrrement: vvas: considered. difficult to enforce, and so 
this restrictton has been dispensed vitb, and ıt has been held 
that the vvidov) may, if she chooses, spend the vihole income 


75”. 
(6) Sağın 2 238 
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arising out of her husband”s estate, and she is not bound to 
save a single farthing. 

(2) But if she does not spend the vhole income, but 
şaves and accumulates any portion, and invests these in the 
purehase of immoveable property, and dies urthout making 
a vaild dispositlon, the same shall pass to her husband”s 
heirs veho are entitled to every thing that has not actualiy 
been enioyed or consumed by her (c) 


(3) A vidovr in possession of her husbarfe”s estate is not 
a tenant for İtfe, but is the ovner of her husband”s property 
subieet to certain restriction on alienation and subyect tö üts 
devolving upon her husband”s heirs upon her death, (4) 

(4) Although the vvidovv has not even a İife-interest 
vihen the property is large, still asla corollary of: the position 
that she is not bound to be moderate as regards the ex- 
penditure of the income, it ha: been held that even vithout 
any necessity thç vvıdovv may sell her husband”s estate so 
as to pass to the vendee an ınterest ın it for her İrfe, 

(6) The restriction imposed on the vidov) that ın het 
management of the estate, she shall be subyect to the control 
and guidance of her husband”: kınsmen, has becn set asıde, 
perhaps on the ground of its bemg:a moral inyunction only, 
the estate being completely“vested ın her, and no part of it 
being vested in the husband". next heir durıng her life, But 
it has been overlooked that this svas intended for the pro- 
tection of thelr future interest, She ıs thus entıtled to do 
ordinary acts of management (e) and avhether an act vvas ın 
the ordinary course of business or not depends on the 
çircumstances of each case.(7/) 

(6) ” A partial effect has been given to the said restric- 
tlon by holding: that the vvidovv can, vvith: the consent of 
the husband”s next male hetr for the time: bemg, transfer 
any property appertamnıng to her husband”, estate, İt 
gives rise to a presumption as to the existence of: legal 


(6 For disetission see £es£ öe/oto Section 6 " Yecemidlalton and. acquıtıtıono" 
(d) See Bıyoy Gopal v Krishna, 34 C. 329, 333::34 1 A 8z:ni CVVN 444. 
(e) See, Sumitrabal v, Hirbafı, 1927 N zs, 

(f ) Ram Sıngh v, Bri), igaz A a83. 
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necessity fer the transfer in favour of the transferee even 
the actual reversroner vho may be a different 


agamst 

person, (7) 
Her right (7) VVhen the property is small, and not sufficient for 
kü her lavrful expenses, she may sell the vhole of it, so that 


the vridov”s mterest varics from an absolute cstate vvhen it 
is small, to less than a İife-ınterest: vrhen it is very large, 
although she rs permitted, if she chooses, to convett: it: into 


a İife-interest in the latter case. 

İnterevt of (8) Although the vvıdovys estate in: both: ?/2426a2/a and 
usband”s 
Mala 2//60novvaö/e property, isa limited one, yet the onİy mode of 

preserving the future interest of the husband”. herrə, provid- 
ed by Hindu lav, namely, the control of the husband”. kins- 
men over her management of the estate, ıs not ordinarily 
given effect: to, (2) 

Anom lon T (9) The result ıs that the svidov is, subyect to the 
vidoyrə restrictions: rclatmg to: alıcnatıon, cntitiled to exercise the 
est ite, most absolute povver of enypoyment over the estate vvhich: is 

entirely vested in: her, and she represents the estatc fuliy as 
if the husband is alive in het, and no one else can have any 
vested interest ın the succession so long. as she is alıve 
unless she ıs gullty of vilful: vvaste, she is: not: accountable 
to any one, (z) and she cannot be deemed to hold the estate 
in trust for revcıstoners in any sense, and can deal vrith the 
property in such: mannci as is most beneficial to her self, 
irrespective of (he: question yhether the: same: is preyudicral 
to the ıntercsts of thc reversioners, (7) 

Thu: the Hmdu vidovvs estate has become an anomalo- 
us and pecullar one İt is thus deseribed by the Privy Council 
in the Unchastity casç (2) 

as deseribed “According to the Hümndu lav, a, evidovv “ho: sucecedə: to 
by Privy thc estatc of her husband ın default of male issue, vyhether 


Çouncı 
——..——.... 
— —————————— 


(g) For discussion siz 2092, Sec 9 Sub-Sec ” 
şor şlscuss oo, 9 Sul ec “" Alienatıon vrith reversion”s cone 
iz . gəsi Sec 7“ V/aste” 
ı) Renka 9 Bhola, 37 A, i?7 381 C 895 
g əzəm şə apadı, 3:M. 153 1841 lin 
ir t 
B "ə olita v Keri, $ C 776 71 A liş afirmıng ıg V/ R 36? 13 
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şhe succecds by mheritance or survivorship—as to vhich 
see the SA/vaganga case—does not take a mere İlfe-estatc, 
in the property. The vvhole estate 1: for the time vested in 
her absolutely for some purposes, thougl ın some respects 
for only a qualıfted interest, (2) Her estate is an anomalous 
one and has been compared to that of a tenant-in-tail, İt 
vrould perhaps be more correct to say that she holds an 
estate of inherıtance to herself and the herrs of her husband, 
But vhatever her estate ss, it is clear that, until: the: termina- 
tion of it, ıt ıs impossible to say vvho are the persons vho 
vill: be entitled to suceced as: heirs to her husband The 
successlon does not open to the herrs of the husbaud until 
the termınatıon of the vidov”s cstatc, Upon the: termina- 
tion of the estate the property descends to those vho vould 
have been the heırs of the husband if he had lived up to 
and died at the momcnt of her death.” 

The Prıvy Council in a subsequcnt case observed that a 
qvldou” s estate “üs: neither a fce nor an estate for İife, nor 
an estate tal, Accordingly one: müst not, in İüdging of the 
questton, becotmne entangled in VVestern nottons of vhata 
holder of one or other of these estates might do,” (4/2) 

This anomalous 2v/402v"5 esfafe is vhat: is taken by the 
female heirs ın the cstatc of malcs according to the Bengal 
School, But that is not thc viev of the Mitakshara School, 
although the Bengal doctrinc has improperly been extended 
to cases governed by the Benares School, and also by the 
Southemn Sehools to some extent, 

It may be noticed ın this connectton, that according to 
the Mitikshari, the heirs to the stridhana of a  vvoman 
married ın the approved forms, and dying vrithout lcavıng any 
hetr of her body, are the same persons vho are her husbandıs 
heirs and they take ın the same order, So the süccession 
of the husband"s hetrs to his estate inherited by his: vidöv 
after her death might have contrıbuted to the false idea that 

mol -....unusunsi 


(2) Tus vievva proved agaın ın Ramsumran vz Shyam, 499 A 342 27 C V 
N , 273 Pc I Pat 74: 37 C Lə “ A L yı8 25Bom LA 
634 44ML) £$1 9 7?ı 19022 38 . 

(4) a ə Nachiapp3, 42.M sə3 "461 A 72 əş CVVN 777 29Cİ 
1:39 36M LE. 493 2 AL: 1530 2 Böm LİR 640 sol C 498 
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such property is not her sz/24/2asa, although they sucçeed as 
fer and not as the /zv2a4”s hcırs, 

As regard: the Mithila School, it: peculiar doçtrinqs have 
not been overlooked , and accordingİy the vyidov”s estate 
there, 15 such as has already been ported out, (zz) and differo 
matersaliy fron ayhat is: technically called the: e?yal as 
es fa ie, 

The Madras Hıgh Court has observed that uv/4o0”r esidic 
cannot be created by a vill or a grant, nar can it he acquıred 
by prescription, (o) 

Sub-Sec n—COMPROMİ8B AND SETTLEMBNT " 

Property recerved by vvidövv by settlement or com" 
promıse.—in the case of 3?x/ /xdar Bağadlır alrçady nqtiçed, 
it vvas held by the: yudicial Committee that a Hindu vidqiy 
acqurred an absolute title to a Taluk in Oudh, vhich had 
been confiscated and vvaş aftervvards settled vith: her by 
Government under the Qudh Estates Act, although the 
viidov had” been in possession of the Taluk as her husbands 
heir at the time of confiscation “The viev taken by their 
Lordəhips: appears to have been based on the express provi- 
sions of that Act. Accordingiy, vvhen a, ividov of an 
under-proprietor called 27z/2ad2/aənı inherited the under-tenure, 
and the Government vvhile making a settelment vith 
the 2//2adidams  excluding the supertor proprietors by giying 
them an allovance by vay of /7a//Zana, settled the under- 
tenure vith: the vvidovy in possession,—it has been held that 
the svidovv became entitled only to a, vvidovvs estate in the 
enlarged estate, inasmuch as the actıon of the Goyernment in 
makıng the settlement vvith: her cannot be held to have the 
effect of constituting her a zemindar: having a title indeper,- 
dent of that ınherited from her husband. (2) 

VVhen a vvidovv mheriting her: husband”s estate  enters 
ınto a compromise vith her hüsband”s co-parceners, according 
to the terms of vyhich some property is assigned to her, in 
heu of her husbands undivided share, then a question arises 


(0:) See $ 722 suğra 
(o) Kolhapur, Mohar ia of, v Sundaram, 48 M r 1935 M 407. 
9 İn this cönnet tion see a3le 2 479 


(2) Kashı v Inda, 30 A 490 ŞAL) sgo, Vangala v Vangala, 28 M. 32) 
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vhether she acqulres an absolute title to the same or only a 
Hindu vvidov”s estate therem, the solutton of vyhich depends 
upon the intention of the partıes to be gathered from the 
vrords of the document, İooked at vith refci ence to the partıcs 
vhho use them, and the quantıty of the property assıgned 
The property given to her may represent cither: her: life- 
interest recevved ın her personal chaiacter, or the husband”s 
estate receıved ın her representatıve character for en)oyment 
as a Hındu vvidov for life only İn the former case the 
property vvould become the vvidovrs: s?) zalza,a, the: other 
party to the compromise bemng her: hüsband”. separated 
co-parceners and reversioners ş vhile in the lattei, she ivould 
have only the vnidovys limited estate (4) VVhere an agıeement 
vas entered into by the vrıdov/ and the reversioner by vhich 
the latter declared her to be absolute ovner, the reverstoner 
İs estopped subesquentİy from denying: the: purchaser s title 
acquired from her. (7) 

Buta family arrangement (s) to vvhich a vidov vvas. a. con- 
senting party vhereby the dispüutes betivcen the member: of 
the family vrere settled, and svhereby the svidovv obtaıned one- 
fourth of the yomt property instead of  one-third” vyhich: vvas 
her husband”s share thercin—is held to be not binding on the 
reversionary heir vvho vvas not a party to the arrangement (7) 
But the sam? High Court, in a case of a similar nature, has 
held a contrary opinion basıng its yudgment on the principle 
that the compromise of a dısputed İttigation i: binding on the 
reversioner , the dıspute vvas a süt for recovery of possession 
of the estate brought by the vvıdov against the mother of 
the deceased over, (ze) 

A declaratıon ın a /z?22aZ by a brother of a vvidovys 


husband after the death of the latter, vvith: respect to the 


(4) Sambasıva v Venkata, ar M 1709—on appeal from go M 46, Kabutty v 
Sibehander, 6 MTA i, Bal Krishna z Pay, ş2.A 7oş , Karim v Gobind, 
3:A 497 361A 138 İI3CVVN rt? io CLİ 24 6 AL) 8)? 
ir Bom LR gil 41C 70S 

(r) Sat Naraın v Bindesrı, 8? İC 787 192 A 453, Annu v Spripati, 193o 
B 373 , see gəst Sec g Suö-sec iv “Estoppel by conduct of Reversioner” 

(s) For definit on of /zəzz/y arrangment vee 1 479-480 and £ 227 

(6) Asharam ə Chandı, r3 C VV N 47 21C s49 

(u) Upendra v Gurupada, 34 C VV.N qo4 g3o C ş08 


H L —94 


I —intetion of 
Pırties 


11—qu intity 
of property : 


Family 
arrangement 


yrhen got 
less share , 


Re hus- 
bandis sell 
acqutsı- 
tions, 


Settlement 
before bırth 
of plamtiff), 


Property got 
by settle- 
ment vrith 
daughter- 
in-lav,, 


Tort family 
dispute nor 
doutful 
clarms 
necessary , 


746 FEMALE HEIRS AND STRIDHANAM İC, Xi, 8. 4 ss, 


self-acquired property af the deceased, to the effect that it 
shall be her absolute property and she shall be entitled tq 
deal vvith ıt according to her pleasure, cannot be regarded as 
a famıly settlement , for he had no interest in the  pranerty 
vhich he could transfer by vay of gift or othervyise in: favqun 
of the vidov and hence, after her death it vill: revert tq her 
husband”s heir. (7) 

İn a case ın vyhteh a, step-grandmother of the plaintiff, 
alienated for alleged legal necessity, the share of property 
yrhich shc recerved üyithout pover: of: alrenation in a qeftlev 
ment of famıly disputes, ivith: the: consent and: acqulesqenoq 
of the managıng meinber of the family, the father of the 
plamtiıfi vyhen he vas not born, the Privy: Council: has: held 
that the plaıntıff cannot question it, for at the time vhen it 
vas executed the plarntıff had no interest, (ze) 

In a dıspute betvveen the vvidovr and her: möthersin-lav 
regardıng a property left by the vidov”s hüsband, the mother- 
in-lavv vvas given certaın share as a result of an avvard af 
an arbıtrator , in this share she had only a, limited 
interest, (r) 

The exıstence of famıly dispute is: not: eəsenttal: for the 
valıdıty of a family arrangement, nor is: it a compramise gf 
doubtful rıghts or clams (77) İn this case a vidav ofa 
deceased holder of the estate came to a sort of partıtion of 
the estate vvıth her four daughters retaınıng a share far 
herselfi After the death of the ividov, tvvg sürviving 
daughters challenged the valıdıty of the partıtion vrhiah the 
Court has interpreted as a family settlement and valıdated 
the arrangement, appiyıng too broad a meaning an yhat 
is called /avzz/7 seftle ment and forgetting the elements of a 
valıd surrender, Partıtıoning of the svzd0c0”y  es/ale by the 
vridovv vvith her daughters cannot be a valid sizrrexder as 
the vvıdov did not surrender the entire: coz4072”s: es/ale, nor 
can it be called a famıly settlement as there can possihiy be 


(ə) vatsalabar v Vasudev, ıg29 B 348 

(ev) Bhagıvan e Uyagar, 32 C V/ N s38, CL ışə8 PC. 4 
(x) Gouri Sankar v GĞuürüpada, as Cv N 6 37 1 389 gə 

(22 Pokhar v. Duları, s3 A 716, 
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no dispute betvveen the vyidovr and her daughters regardıng 
her husband”s estate İn her possession, Such arrangements 
it alloved, may, İend to abuse of vidovs povers mn dealiny 
vith husbanğs estate and the vidovv may in collusion vith 
reversioner thus create an absolute estate, 

Sub-sec, İi-TERMINATION OT VİDOVV 8 ESTATE 
kapse or forelture ön re-marriage "—It 
ohserved that the vridov inherits her husbands est 
character of being the surviving half of the h 
viyes are not entitled to mherit, (s) those only vyho are 
ğahnis, i, e,, vi are lavfully veedded vives, and. vith vhom 
the connection is relİgious and permanent so as to subsist 
öven in the next vvorld, are recognısed as heirs VVhen 
therefore the vidov gives up: this: character and: conneetion 
by re-marrlage, her right to the deceased husband”s estate 
ceases, (4) There dannot be any difference betveen a re- 
marrtage under the Act and a remarrıage under: custom or 
one othervise: contracted, as regard: its legal incident: of 

divesting the vyidov of her deceased husband”, estate (2) 

So unless a transfer by a Avidovv before her re-marrıagc 
VVas for legal necessity, it cannot bind reversionary hetr, vyho 
v"ll be entitled to take the property from the purchaser after 
she had forfeited her estate by re-marrlage, (c) 

But it has been held by the Allahabad High: Court: that 
a vvidov” belongıng to the  sivceper caste among hom: the 
custom of re-marrtage of vvidovis: prevalls, and to vyhom 
therefore the Hindu VVidov”o Re-marriage Act: does not 
appiy, docs not forfet by re-marriage: her: right to her 
deceased husband”3 estate inherited by her, nor her right 
to maıntenance under a decree against her husband in his 
İlfe-time, declaring the same to be a charge on his property 


should be 
ate, in the 
usband , all 


9 Ste ante 66 181-182, 560, 661, 660, (93 
(ə) DB ır, r, 48 
(a) Matungini v Ram, 9 C 289, Act XV of (86, Section 2, see stifra p: 661, 


Basorey v Ballavhdas, 8 İC, ri460 6 NLR. izi, Müthu v Srinis 


vassa, 8 IC, 269 9 MT go, Ganpat v Narayan, 930 N z04 , see 
Kundan z Secretary, 7 L $43 


(9) Murugayı n Viramakalı, r. M), 222, Rasul ə Ram, 22 C, s89, Göüri g, 
Sita, 4 CVV N , 346 51: C sio, 


(O Nitya v Şrinath, 8 CI) 1 :s42 
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ın possesston of his: vendees and donces, (4) The 
veev of the Allahabad Hıgh Court has been folloveed by 
the Chief Court of Oudh, (ce, This: viev appears to be 
founded on the assumption that Section 2 of that Act 
lard dovn a nevv rüle, vhereas it did only embody 

So also the rule of Hındu lav according: to vhich the  vvidovv has 

Xuda the rıght to enpoy her husband”s estate or to recetve main- 
tenance, ın her capacıty of bemg the  surviving half of her 
deccased husband, vvhich: right: must: necessarily be extin- 
gütshed by the determinatıon of that capacıty on re-marriage, 
Among castes vvhich: allovv Zzyao  marriageə by vhich a 
vvidovv can re-marry the husband”: brother, the vvidovv inherits 
the properttes of both the brother: marrıed by her, (7) So 
also a vvidov vyho ə: permitted to re-marry prior to 186 
does not forfett all her rights and interest in her deceased 
husband”s property under Section 2 of Hindu VVidov”s: Re. 
marriage Act (Act XV of 1856), (9 

Çə diler But the Calcutta Hıgh Court differs from the Allahabad 

r. ye- vievv and holds that by re-marrıage the vvidovv loses her 

Tarriagei çıghts to her hüsband”s estate (2) But mere unchastıity of 

but subse- a vridovy vyho has not renounced that capacıty by re-marriage, 

a has not the effect of putting an end to the  connection vith 

does net, her deccascd husband 

Bom viev, The Bombay High Court also holds that a vvidovr even 

same as Cal 1 
vhen re-marı sage is allovved by the caste to vvhich she belongs, 
forfeits her: rights to her former husband”s estate by re- 
marrage under the provisions ot (he VVidovv Re-marriage 
Act 0) 

Mad. irrees The Madra- Hıgh Court entertams the same viev as that 


a cən of the Calcutta and Bombay Tligh Coürt, ( 7) 


(4) Hari v Nandıi, rr A 330, Gayidhar ə Kounsilla, 3: A 16r 6 A.L ) 
107 r İC) zör, Mula v Partab, 32 A 489 7 AL 47 Ğİ C ri6i vee 
Sohan ə Dirgu, 24 1 C ögr (A), Bilkrishan v, Par, 82: A, 708 ş öce anie 
22 18: 18), şor 

(€) Ram Lal vz Tvala, 3 Luc 610 

(7 Nagar v Khase, 831 C 893 19aş A, 440 

2) Mangat v Bharto, igə? A s23 

(2) Santali gə Bad isavarı, şo C 737 əz? C VV N 669 

(ə) Vıthu v Gobind, zə Bar FB, xəe antc b 181-182 

(7) Gə ipatlı v leevammal, 193) M. 7əş, Murugayı 9 Veefama Kali, 

oə 
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A vvidovv does not acquire an absolute interest in the pro- 
perty inherited by her from her husband in enlargement of 
viidov/s estate, simpiy because she remained in possession poşyeşsion 
of the estate vvithout obyection by the reversioners notvvith- giter for 
standing the forferture of the estate on account of her re- adverse 
marriage. (£) 

By adoption.—VVhen a vidovv adopts a son in the exercise Adoption 
of a povver of adoption vhhich may be deemed cönstrüctive) pre- Kə 
gnaney for the purpose of accounting for some of the legal con- forfetture , 
sequcnceə of adoption, then also her interest in her husband”s 
estate ceases, and so does the interest of a transferree from 
her vithout legal necessıty, (7) 


By surrender.—The vvidov”s estate is also put an end to by so by 
surrender vvhich is dealt vvith later on ın Sec o, Sub-sec, h surrender 
Bub sec iv —00-BHARERS OF VVİDOYV/S 
Tvvo or more vvidovvs or other female heirs —There 
seems to be some miısconception about the nature of this 
estate taken by tuvo or more female heırs in the property 
İomntiy inherited by them, 
According to the Bengal School, tvvo or möre personə sücceeding: together 
take as tenants-in-common, and not is yölnt-tenants in any Case 
According to the Mitakshara school also, tvvo or more persons: 7orntly 
inheriting: property by the rules of: inheritence, and not by birth, take it as 
tenants-ın-common, to vəhich sürvivorship does nöt apply (92) Büt to this 
rule an exceptton has been introduced by the ludicial Committee vnth respect 
tö succession by tvro yornt undivided brotherə to their: maternal grandfather”s 
estate (0 
The Mütikshara has expressiy lald dov that to ob möre co vidovs 
Yorniy inheriking, (her husband”s estate shall take (he same by 426:4/2əx it, 


in the folloving” passage accıdentally  omitted by Colebrooke in: his 
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(5) Tanf v Phool rgəz A 274. 
(Ə 404 6 278, Rama Krishna o, Tripura Bal 33 B: 88 : ro Bom L.R o29 
(0n) See sufra 19: 326/ 8537554 


(ə) Chelikini v Chelikanı, aş M 678 29 1A iş? z? CVVN tr. MLİ 
əş 4 Bom, L.R 6şç, sez sufra 2 şa, 
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vyhich means, —”The singular number fof the term İlavfully vedded vife) in 
the text of Yaynavalkya on Succession, fo) has been used to impiy the class, 
hence if there be more vrives than one, vyhether of the same caste or of 
different castes, they shall take the property dividing the same according 
to their shares”" 

Partıtion is. an incident tö the yornt heritage , in fact 24/7)720x öf derrfugd 
ıs the name given by Hindu lavyyefs, to the lavr of inheritance 

The misconception has to some extent been removed in 
the folloving vvay.— 

Partıtıon by tuvo or: more ?onnt female heirs is expressiy 
laıd dov by the commentator5 

İt is no döubt true, that vvhen the female hes take the 
Hındu vidovy s: estate, the share vyhich may, on partition, be 
allotted to any one of them, vill, on her death, during. the 
İrfetime of the others, pass to the İatter as bəing the then 
next taker or reversıonary heir of the last male ovyner, 

But this devolution ıs mistaken for passing by sz?7z7o?- 
s/nb , and consequentİy the tenaney of the female heirs is 
deemed to be an İnseparable ?oint-tenaney in those cases İn 
vihieh they take the züzdozü":: esfate according to the Düya- 
bhüga, So it is held that there cannot be İoint family 
consistıng of: tivo vvomen. (2) 

The general İaıv is novv vell settled that if a Hindu dies 
leavıng tuvo svidovvs, they  succeed as yont  tenants  vvith a 
rıght of survivorship. (7) 

And as a cönsequence of this doctrine, an opinion has 
been expressed that although the yornt female herms may come 
to an arrangement v/hereby they may separately hold and 
possess portıons of the property ın proportion to their shares, 
for convenience of enfoyment, yet there cannot be betveen 
them a legal partıtıon or division of title, so as to defeat their 
survivorship, (7) or give an absolute estate in the share they 
obtaın, ( 5) so as to cenabİe onc to alıenate vvithout the eonsefit 


(o) Text No 1 :4//a, 2 552 (5) Khushvagt ev lagannath, 930 O 18,4, 

(g) Gaurı Nath ə Gaya, 33 CVVN ag, 42 48CL 7 4oş 928 PC aşı 22 
NLK r6 

(, ) Bhugvandeen z Myna, ır MLA 487 :9VV RPC 2ş,Durga ev Gita, 33 A, 
a43 9 IC a98 SAL )) 220, Dilpat v Kashı, 24 1C 42 17 OC, 108) 
Nandı v Sarup, 39 A 463, Harı v Vıtar, 3: B-s6o, Ammanı əv Penasamı, 
za 1C 58 45ML)1 1024M 75, Gayav Gouüri, 1926 O 4ot 

(6) Diltor v Harkhu, z Pat L) s78 igi? Pat 225 qir İC 6ğr 
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qf the other, () But by agreement they çan divide the 
estate $o defeat the right of survivorship ///e/ s€ , (4) and the 
intention qf the parties to şuch an agreement is (q he gathered 
from the surroundıng çırcumstances,/(7) or on the construction 
of the partıtion deed. (z:) Hence, altirqugh there cannot he 
an absolute partıtion, yet an order for separate possession may 
be made, vhen that is the only likely means to secure peace- 
ful enğoyment. () But a co-vridovv has not an unqualified 
right tq claim separate possessiqn. İt is discretionary vvith the 
Court vihich: may: allov) it only in those cases vihere in the 
circumstances, separate possession appears necessary for 
securing equal enioyment. (yy) But such partıtion for the 
çonvensence af en)ayment cannqt in any vay affect the 
reversionary rıghts. (2) 

The Privy Council has cleariy lad döv that co-vvidovvs 
are entitled to obtain a partıtion of separate porttons of the 
property sg that caçh may enioy her equal share of the 
İncome accruing therefrom, Each can deal, as she pleases 
vuth: her ovn life interest, büt she cannot alienate any part 
of the corpus of the estate by gift or VVill so as to preyudice 
the rights of the survıvor or a future reversioner, (4) 

İn the case of ,/əz?f77/a/a? v. Razani Kanda, (6) the same 
principles have been applıed though ıt vvas a case göverned 
by the Daüyabhüga, one of the fundamental doctrines of vihich 
İs, that co-heirs cannot but take as tenants-ın-cammon. 

The facts of this çase vvere as follovvs :—Tvvo married 
daughters ?ointiy inherited their fatheris property, then one 
of them became vvidovved and she vvas also sonless, subse- 


(9) Gayapati v Pasupati, 16 M r I91A 184. ” 

(42) Subbammal əz Krıshna, 26 ML 7 479 221C 300, Sudalaı ve Gomatlı, 
23ML) ass 161C 428, Balu v Tanu, 24 İC, 808 io NLR si, 
Alamelu v Balu, 43 M. 849, 854, Ramakkal v Ramasamı, 22 .M sz, 
Latchamma ? Subharagudhu, 1925 M 343 

(ə) eçalıanl v Thirumalayappa, igöz M rış , $ee : Minakshi o, Subramanlan, 
1920 


(və) Pırmanayagam ve Arumughan, 1920 M 7to 

(x) Gayapathı v Gayapathı, EM ,41:A. rz, Chhittarv Gaura, 34 A r89 

(y) Dal Koer v Panbas, SCYYN ə 

(s) Lorandı v Nehal, 6 L ız4 26 Pu) LR zsg r igas L 403 

(a) Ganrı Nath v Gaya, 33CVVN aş, qa 48 CLİ qoş . ıg28 P.C ər: 
ı 


22NL 
(2) 21A sı əo3VV R .ziq 
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quentİy the other died. The question is vrhether the surviv- 
ing daughter vvho vas a: childless vvidovr, could take her 
deceased sister”s share in the father s estate. İt vvas held 
that she could. And this concluslon vvas based on the prin- 


ciple of yoint-tenaney and survivorship. (“). 

But the conclusion may, vithout involving: the above principle, be: İistifiled 
on the ground that the question vyhether the surviving daughter vas cömv 
peten" to become the her to her fat her vvas determined vhen the  succesşion 
opened to her at first, and the character of helrshlp havıng been once 
impressed on her, it could not be taken avay by any subsequent event, and 
therefore she as her fathers her could not bö prevented from taking her 
sıster"s share any more than be divested of her ovrn share 

Nor does the principle of survivorship seem to be equutable in all caseş 
Take for instunce a case in vhich 3 man dies leaving tvvo matden daugh. 
ters and one marrieed daughter having sons, the maiden daughters inhent ta 
the excluston of the married öne, then one of them is marrieed and subse- 
quentily becomes a vidovr vathout sons, and  aftervvards the maiden davghter 
dies leaving the tvyo sisters, one of vyhom is. a: childless vidov, and the 
other havıng sons Aeecording to sürvivorship the  former alone vould take 
the deceased sısters share, but according to the rule: of inheritance both 
vrould take it and the latter alternutive  appears to be acceptable for seve" 
ral good reasons 


Anather consequence vyhich is sought to be deduced 
İrom the doctriıne of co-vr idövy”s: inseparable ?omnt tenancy, 
is the incapacıty of either to alenate her share vithout the 
consent of the other, (4)) So one cannot vrithout the 
çoncurrence of the other, alıena te any property even for 
İcgal necessity. (£) A compulsory sale mn execution of a 
decree personally against one of the co-vidovys, of her share, 
hovrever, has been held valıd during her life. (7) 

İn the Puniab tvvo co-vridovvs sücceed as: co-heirs to the 
estate of their deccased husband as yomt-tenants vith: rights 
of survivorship: and of equal beneficial: en)oyment, and an 
alıenatıon made By onc of such co-vyidovvs: has no legal effect 
after her death (7) 

In the Presideney of Bombay, the p:operty inherıited by 
daughters from their father becomes their .//za/2axa, The 


(ce) Sachındra v Rayanı, 18 CVVN 94 əz VC, oo 
(d) Kathaperumal vz Venkabanı, 2.M ışq 

(e) Nabın v Shona, 35 C VN 279 

(U) Anyaputrı v Alımelu, ir M. 204 

(e) Bal Kaur v Har, 1928 L 342 
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pröperty thus inherited is held by them as tenants-in-common 
and not as ioint-tenants and there is no survivorship amongst 
them, (2) 

A co-vvidovs pover of alıenatıon over her undivided 
interest in a partıcular property appertaınıng to her husbands 
estatg, came to be considered by a Full Bench of the 
Çalcatta High Court in the case of /z)zo2z2a£/, MudğAopadllaya 
v, Mathuranatkk 2u2oğadlaya, (2) and ıt has been held 
that the purchaser is entitled to enforce a partıtion as 
against the other vvıdovr, vyhich: should” be carried out: in 
such a vvay as not to be detrimental to the future interests of 
the reversioners, The tenure of co-heirship vas held to be 
the same betvveen the female co-heirs as betvveen male 
heris, 

İn the case of Sr: Gayağatlı v, Pusapathi, (7) göverned 
by the Mıtakshara, it has been held by the Privy Council 
that a mortgage by one of tvvo co-vvidovs, of part of the 
husband”s estate qontly inherited by them, is: not: binding on 
the estate in the possession of the surviving. vidovr after the 
death of the mortgagor, masmuch as the mortgage vvas 
not so framed as to bınd the same, And an opinion is also 
expressed that such a mortgage even for legal necessity, vvill 
not be binding on the cstatc so as to affect the interest of the 
surviving v/idovv, 

VVhen one of tuvo co-vvidovvs in: separate possession of 
their husband”s property by an agrcement betvveen them 
sold some property for payıng off costs of litigatıion relating 
to property in her possession, the sale vvas held to be valid 
and bindıng on the co-vvidovv vyhose: implicd: authority vras 
presumed, (2) An alıenatıon by one of tuvə  co-vvidovvə for 
paying off a money decree bındıng on the: estate is not: 22so 
facto invalid svith: reference to the interest of the: other 
vridov/ or of the reversioner, (/) 


(5) Vithappa 9 Savıtrı 34 B şto 12 Bom L R 487 7İC 445 

ƏC 5 (3 ə M. 191A 184 

(2) Mahadevappa v Basagavda, 29 B 346 7 Bom 1 R 258 

(/) Subbammal ev Avudaryammal, 30 M 3, see Valluru v Kannimma, 49 
M.L1 479 22L VV 287 gəlC 88: 1923M 6 
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The Prıyy Council in the case of Gox?? Vail Kağayi 
v. Gaya Xuar (m) has explamed its: ovn decision made m 
the above casc of S?z Gazağathı v, Pasuğatlı Çi) ın connec- 
tion vvrth the question, vyhether a transfer for legal necessity 
by one of tuvo co-vvidovrə in separate  possession of the estate 
left by their husband, is binding: on the: other vvidovv and held 
that svhen concurrence of the co-vvidov) vas not even applied 
for, the altenatıon rs not binding: on the: estate. An opinion, 
though it did notarıse in that case, has, hovvever, been €xpress- 
ed that “ yvhen the concurrence of the co-vyidovv has been 
asked for to a borroving by the other for necessary purposes 
and unrcasonably refused, a mortgage for such a debt granted 
only by the onc vvidovv might be held binding on vhat may 
be termed the corpus of the estate”, Thei Lordships: have 
overruled the decisions mn AKa//zyassundaram: v. Suğa (o) 
and /az Varaın v. İHMunna (6) 

Equtty appears to reqnuire that a female co-heir should be held to have 
same rıght over her share, as if she had been the sole heir, and her share, 
the only property, of the last full ovrner, and that the succession of the 
surviving ceeheir tö her share does not differ in any respect from the suece- 


ssıon of a remoter femnle herr such as that of the daughter or the mother, 
after the vidov and the like 


Seo 8—L1ABILITY AND ALIENATIQN " 
Sub Sec 1-CHARGES ON YVIDOV”3 ESTATE 

Charges on inheritance —Therc are certam charges 
on the inheritance, namcly, the debts duc by the deceased, 
the maıntenancc of certaın persons  alrcady mentioned, the 
marriage of the unmarrıied daughter and sıster, and the like, 
VVhen the vvidovr ör any other vvoman becomes heir having a 
İlmited interest, the question arises vyhether she is böünd to 
meçct the charges for vhich: the: estatc is liable, from the 
ıncome, or: 5 entitled to throv the burden on the corpüus, İt 
has been held that a vidovr is not boünd to pay off the debts 
and the costs of marriage of maiden daughters from the 


(8) 33CVVN 39,a3 48CİT / 405 igə8 PC əşr 22N1 R iö6g 

(9) 16MI I,lA 184 

(o) 14 ML 1a9 

22 80 A, 489 26AL) 268928A oz 

T For further disciission on A/eərar)on See Ch XVI See 2, Sub-Sec s 
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income, (7) The question hoveever, ıs not free from dıfficulty 
having regard to the rule prescribing: möderate enpoyment by 
the vvidov,, For, although the rule has not been strictiy 
enforced, ovving to the dıfficulty in determining. vhat: enyoy- 
ment vvould be moderate or othervvisc, yet it indicates the 
nature of the vvidov”s right to the income, and has given rise 
to the restriction on the: vidov”s povveer of disposal: over 
accumulatıons and acqulsitions by mcans, of her savingə, (41) 

On income —The vidovvs hability for: rent, Road-cess or 
the like ought to be regarded as her personal ltability and 
ought not to be heldas attachıng to the reversion, unless the ten- 
ure itself vvas sold under the special provision: of the Rent Lav 
or the like, (7) The Calcutta High: Court has held that a 
decree for arrears of rent obtamed against a vvidovr vhen put 
into execution after her death agamnst the propeity held by 
her as uvidov”s estatc, docs not affect the teversioner”s 
interest, (9) Büt the same 111gh: Court holds a contray  vievy 
in a later  decision, (2) And. the Patna High Court also 
observes that by a sale ın execution of a decrec for arrcar 
of rent against the holder of a vvidov”s estate, not only the 
vvidov”o state but absolute estate vvill pass to the landlord- 
purchaser. (:) 

Liability hov, to be met.—lt should, hovever, be observed 
that assummg that the vvidov, is not boünd to İlqurdate the 
husband”s debts from the income, yet she as hetress 1: 
entitled only to the residue left after payment of the debts, 
If she does not liqutdate the debts by the sale of a portion of 
the corpus, she must pay the intercət accrumng) düc after the 
the husband”s death, from the income, (7) masmucl as the 


q) Debi s, Bhav, aı C a33 SCVVN q4o8 (90) 7n/fra 6 774 

o İiban v Bro)o, 30 1A 8r ?2o0C so 7C VV N ass ş BL R 
428 on appeal from 26 C 28s, Srımohan v Bribeharı, 36 C 733, 757 
31 C 1sz, Mahomed Sadıt z Hara, 16 C VV N reczo sl C öl, 
Bireshur v Kamal, r? C VV N 3gz, Nafar z Kamını, i8 C VN 
s42 (tortıous act of daughter does not bind reversioner) ag Sahu ve, 
Xar Radha, s6 1 C 867 5 Pat L ) 287 (road-cess) (1920) Pat zir 
ı PL. T, zo, on appeal to PC. Rai Nadha v lag Sahu, 29 C VN 
293: Ram Asra v Ambıca, 1929 P 216 (rent) 

(r) Kristo Hem, İ6 C sri 

(0) Ashutosh z Akhoy, 341 C s8 

(a) İndrasan v Kabutra, 1929 P 237 

(v) yagadham v Vighnesveorudu, $$ M, art 
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balance left after the payment of interest represents the true 
income, to vvhich she is: fegitimately entitled, She cannot 
throvv the entırc burden on the reversion by renevving the 
bond for the debt fro n tıme to time by addıng interest to 
the prıncıpal, and so keep alıve the debt. Suppose the 
husband motgaged his: properties , the vridovv as heiress is 
entitled to the properties subyect to the mortgage vvhereby 
the mortgagce acquırcs an interest in the properttes, and the 
mortgagee”s ınterest bermg predominant the income accruing 
out of the properties should properly be applİted to pay the 
İnterest on the mortgage, and the balance onİy, if any, may 
be appropriated by the vridovv vvho cannot clam to have the 
vvhole income by virtue of her right as hetress, although she 
realıses the same, and although the vvhole estate is vested in 
her, still it is sübyect to the right of the mortgagee vho also 
has an intercst ın the property pledged, Besides, her: right 
of alıenation and also her right of enyoyment bemg: restricted, 
her interest is practically like that of a life-interest, 

So it is held that avhen a voman mherits: considerable 
property as a limited ovrner: she is not entitled to charge the 
revcrsion vvith  debts contracted by her vhen she could have 
met thesc decbts from the income of the property, (zo) 

Bub-Seo 11—POYVER OF ALIENATION OT VVIDOV”g ESTATE 

The entire estate bemg  vested in the vvidov,, she is 
co mpetent to dcal vvith the same as a prudent ovner vould 
do, (r) As regard: the management of the estate inherited 
by a vvidov or other female heir, her povver has been held by 
the Prıvy Council to be similar to that of the manager of 
an mnfants estatec, by appiying the prınciples of 2720433242 
Pavsand Pandays Çə) case to alıenatıon made by her, (2) 
And anythnıg vvhich is for the benefit of a reversionary heir 
may properly be regatded as necessity, (a) 


(6) R yagop"lacharıar v Sami, 1925 M, si7, öl see foot note (v) above, 


(x) Taganadlhim v Vighnesvarıdu, $s M 216 


(9)0M TA 01 
(3) Kamesvar v Run Bahadoor, 6 C 843 8, I A, 8, Ragho v zağa, ş 


B qış, 422 1929 B gsr, see Ramesvvar v Provabatı, ig C, VV..N 3:33 
2zoC 12) əs1C 84 
(a) Sadhu z Chimma, igə9 L, 39? 
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Necessity, for vvhich the holder of a vvoman/s estate can 
allenate immovable property, does not mean actual com- 
pulsion, but the kind of pressure vvhich the lavy recognizes 
as serious and sufficient. (2) 

Her povver to deal vvith the property absolately, in the 
absence of legal necessity, does not arıse by reason of the 
viant of blood relations, (c) 

Leatse —The Calcutta High Court has held that a uvidov 
can, for her ov maintenance or to meet the expenses of 
religious ceremonıcs for the salvatıon of her husband”. soul, 
ahenate the property left by her husband but she cannot 
ahıenate property in antıcıpatıon of her vvants. (4) Purporting 
to follovv the decision in Aizızasecaz v, Run, (”r)yat has been 
held that a permanent İease at a fixed rent granted by a 
vvidovv, and found by the lover Appellate Court to be for the 
benefit to the cstate, is valıd and cannot be set asıde by the 
reverstoner, ( €) So also a permanent İcase in consideration 
əf the lessee lookmg: after her in her old age is binding” on 
the reversioner. (7) 

İt is, hovever, doubtful evhether a vyidov is: competent 
under the aforesaıd decision of the Yudicial: Committee to 
grant a permanent lease, especially one at a fixed and invarı- 
able rent, viithout legal necessity , and vrhether such a İease 
is or is not for the beneft of the estate, is a pure question 
Of fact, An alienatıon by a vvidovv can be Şustified only by 
legal necessity vhich involves the idea of some pressurc 
from vvithout and not merely a desire to better or develop 
the estate, vvhich implies very large povvers that may lead to 
speculative ventures, İt has accordıngİy been held that a 
viidovə can alienate immoveable property in order to preserve 
the estate, but not merely to improve it.(g) And a lease for 


(6) Ramsumran, v shyam, r P 7qr 401 A 342 2:A L 718 əz CAVN 
9693 37 C.L ) 160 2ş Bom L R.6ş4" 44 M.L İ 7st: 691 C zi 
yəəa PC aş6, Upendra o, Bindessi, ao VV N ai” z2C L. 1.452 32 
I Ç 408, yasboda v Shamiı, ıg3o N 28 

iş Balak o Nanu, ti L. şo əs L s79 
) Santosh v Ganesb, c N. 6s gaz C, 160) sec £ost 5 704. 

(di) 6 C 84 ağove 

€ə) Dayamunl v Stinibash, 33 C. 832 (7) Raşendra v: Peyari, iga6 C 854, 

(z)) Ganap o Subbi, az B s7? ro Böm L.R 927, Abhiıram z Shyama, 36 C. 
1003 361 A 148 r4C OV Nİ oCiL ) 284. 6 AL.) 8ş? . r Bom 
V R.,334. 19 ML. 1520. C. 449. 
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60 years granted by a vvidovr in düe course of management is 
held valıd, ın the cırcumstanves, the arrangement being accept- 
ed by the famıly. İn the absence of legal necessity a perma- 
nent lease by a vidov  ıs not binding” on the  reversioner, (2) 
even if the srent reserved and the premtum obtained vvere 
at the market value, (2) The reversıoners cannot ratify a 
lease granted by a vridovy, but they may elect to affirm it, 
Or treat it as nullity, and the institution of a sürt vvould: shovv 
election to treat it so, (7) A İcase granted by her is not 22so 
facto vo but onİy vomdable (2) 

VVorkıng mine.—She may vvork mine: and quarries and 
fell timber, (61) unless her acts amount to destruction of 
property. (7) 

Transfer of life interest —A vvidovv may sell her İlfe- 
interest vvithout any legal necessity, (7/2) and even for legal 
neceəsity İife-ınterest only may be sold. (/z) 

The recıtals ın a deed of transfer—to the effect, (i) 
that the husband did not İcave property the produce of vhich 
vvas sufficent to meet her necessary expenses, (ıt) that she 
had been oblıiged to borrövv money to provide necessarıes of 
life, (ni) that there vvere unpaid  ancestral debts and the 
creditors vvere pressing for payment, and (iv) that the only 
vay to dıscharge them vvas to sell a portton of the  property 
of her deceased husband, “vere necessary if the vvıdovv vvas 


(2) Anandı v Ambıka, 4? C L 1 s69 1928C qız 
(2) Nabakıshore və Upendra, 26 C VV N a3azPC 3s CLİ t6” 20 ALİ 
22 24 Bom LR 346 42 ML) 25 3PLT git 6öşİC, 3osi 
ıgaz P C 34 on appeal from 23 C, VV N 64 
((7) Sulin v Raykrishna, 33 C.L 7 ro3 2 C VV N 420 öc İC 826, 
Nachiappa v Raugasamı, 28 ML/7 nisFB 261C 797 on appeal to 
PC 42 M sə3 46 A 72:23C VN 777 29CLTS39::7AL/7 
s96 21 Bom LR 640 şo1C q98,Biyoy v Krishna, 34 C 329 341A 87 
M CLVV N 44 5sCLİT 44:4A 329 g Bom LR 6o2 ı7ML/ 
184 , Sankar v Beyoy, ı3 CVV N zo: 8CL) 4s$8 
(2) See foot note (6) £ost ? 773 , Dattayı v Kalba 2r B 740 , sez İndra v 
Sarbasova, 4: CLİ) 34: Öz İC o3o 102sC 742 5 Upendra v Shibadasi, 
881C 808 1oz2s C 1Toş3 (21) Raşındra v Malhoo, 1929 O 93 
(?) Subba v Chengalamma 22 M ı26 9 ML) 9, öv şəe Mahalakshma- 
mma 6 Ramasamy, ıg26 M öqı 
(0) Durga v Matu, 35 A 3 (FB) il C 138 ir A,L ) 37? Chldam- 
baramma vz Hussatamma, gp M: ss go İC ror 29 ML) ş$46: 
(ag152M VV N s? 
(s) Prosonno Kumar v Ümedur, 13 CVVN 3:9 CL) 88:31 C, 6gs. 
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disposing of the absolute interest , but they serve no pur pose 
if the oblect vvas to convey merely her limited interest, (o 
VVhat vas intended to be transferred is to be gathered from Vihat ttans- 
the statement in the deed or from the surrounding circüm- 
stances, (2) 
Sub-Sec ili—LEGAL NECESSITY” 

Tle svidouv alone əs also çonbetent to aöso/utely altenate  Vyhen limited 
dhe broberty for çertain 9eligious ğürğoses and for necessily, oltner can- 
(7) T/ese are as fo/lozes (— 

Moveables and immoveables —The difference in her 
povver of allenatıon regardıng these has been discussed in 
pages 733-734 and mn Ch. XVI, Sec, z, Sub-Sec, —“Allena- 
tion of moveables,” 

1. Payment of the husband”s debts —It being con- ı Husband”s 
ducive to hıs spırıtual benefit, she is Şustified in alienatıng: for debtə 
the purpose of paying off even debts barred by llmitatıon. (?) 
She cannot, hovvever, alienate hushand”s property to pay off 
husbandis debts vyhich had been repudiated by him , (s) 
nor can she sell the property for less than its value to pay off 
8 fev debts ın order to get money into her hands , (2) nor in 
the absencç of any proof of necessıity to borrov at a high rate 
of interest, can she borrov at such rate of interest, (a) 
An alıenatıon of husband”s estate for the payment of husband”s 
debts vnll not be binding. on the estate unless it could not 
have been pad out of the current income, (z) Conversion of 


(o) Vasony v Chanda, 37 -A 369 PC 22CL) 180 igC VVN 8/3 iz 
Bom,L R s50 29 ML ) 30 291 C 781 

(6) Ramesvar v, Provabatı, ıg C VV N arş. 20C LL 123 əs1C 84 

9 See ante (6 385 

(4) Ramesvar v Provabatı, rg C VV Ni z20C L 123 al C 8,, 
Harı Kıshen z Kashı, 42 C 876 ig C VV N 9?o 2ıC LL ) əz, 42 
I A 64 28 ML) 66 13 AL ) 22ş 271 O (?4 Khub v Apodlya, 
43 C s74 22C L 1345 31İC 433, Üpendra v Biudesri, zoC VV N 
gıo azC L ) 4s2 321 C 468 


(r) Ashutosh v Chidam, 34 C VV N sa o3oC şr Bhavqt o Nivritti, 
39 B riş 16 Bom LE 738 ə? İC 450 Kandasımı v Raya Gopalsamı 
s C az, Khoyendra z Santo, 22 İC 669 (C) , Uday v Ashu, 29 C igo, 
Sunder v hvan, ig30 L 249 (not barfed). 


(53 Bhagıvat v Navrattı, 1x2/a 

(62) Muddusiamı v Bhaskara, 29M L y 37 so İC 83 

(ə) Harmanoye v Ram, 6CT ) 462, Bhagvınt g Daulat, zr İC is? 160 
C 272 


(ə) Sakhireddy v Sakhıreddy, 24 IC. s34 (194) M VVN 488, 
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a charge on the ıncomc to a charge on the ce?ğss is impraper 
act on the part of a vvidoyv, (4) Büt  payment of her 
husband”. debts during his: ifetime by a vvife vrith her ovnü 
money s deemed to be a voluntary payment ın the absence 
of evidence to the contary, and vill not support an altenation 
by her after his death. () The Privy Council, on: appeal 
from the above mentioned case dismissed it because the 
alıenee failed to prove that there vvas any obligation on the 
part of her husband or hıs estate to pay the money vihich 
vyas paid by his vife, (7) 

The Patna Hıgh Court has held that a vvidov has no 
right to yeopardıze the reversıoners, right to redeem a usu- 
fructuary mortgage ın the absence of proof that there vvas 
no property other than the mortgaged property avaılable 
to raıse money to meet the legal necessity, (s) But the 
same Hıgh Court has held that a vvidov” can sell a portion of 
the estate to dıscharge a debt created by the husband bya 
zereshgə mortgage under the terms of vvhich the mortgagee 
1s precluded from brmging a suit to recover his debt. (a) 

A mother vrho succeeds to her son”s estate as such cannot 
valıdiy pay off time-barred debts of her husband not charged 
on the property. (2) 

A limited ovner can altenate immoveable property in her 
hands to pay off debts incurred by her in carryıng on a business 
vyhich formed part of the estate, (c) 

2, Husband”s exequlal rites.—The performance of her 
husband”s exequral rıte as vrell as that of his mother and the 
like are İustifying causes for alfenation, (4) 


(x) Bhuvaragha v Natesa, 3? IC 768 (giz) MYVVN qo, 

(x) Himmat c Bhavanı, 30 A 3$2 

02) Bhayanı ə Himmit, 33 A 342 1 CVVN 466 İ3CL )44::2: ML) 
641 101C 274 

(z) Dasrath ə Damrı, 1927 P 219 

(Ə Kam Asrı v Ambıkə, 1929 P 2:6, 

(5) Sheo Nam z Sheo Ratan, 43 A 604 I9 AL ) 613 ö3lC og 

(e) Yagormıth o yarkıshen, r Pat L)) 16 3Pat LR 164 34 İC 3/5, see 
Subramanya v Mamkrishnamma, 84 1C 868, 92 M 403 

(4) Sadashıv v Dhakubar, ş B 40, Ratanchand z Tavherchand, 22 B 818, 
Vriybpukandas v: Bar Parvatı, 32 B 26 , g Bom LR si8?, 
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A, daughter inheriting her fathers property may alıenate 
a portion of the property for defrayıng the expenses of her 
mother"s S/az2/2a, (e) or that of her father. (7) Similarly 
saç can alienate the property inherited from her mother for 
the latter"s first annual death ceremony. (£) 
8, Shiritual benefit of husband —Relıgıou" or Charıtable hi peligious 
purpqses qr purposes vvhich are süpposed to conduce to the or Chirit ible 


.. purposev for 
spiritual vvelfare of the deceased husband, give a, vyidovy her husband, 


larger pover of: disposition: than for vvorldily purposes, over 
the husband”s estate, (2) Religious purposes, hovvever, 
çannot he exhaustively enumcrated (2 

A pulgrimage to: Gaya, for performing the deccascd pilgrimage 
hushand”s s?4/2//a (7) or feasting Brahamanas ın connection to Qaya, 
vith such pilgrimage according: to the: Calcutta High  Court,  feastin 
(8) hat nat, according: to the: Allahabad High Court, (2. Pralamans, 
veligiqus pürpose, A subsequent  decision of: the  Allahabad 
High Cqurt, hovever, has held that the gift of a portion of 
her husband”s estate by the vyidov. to his. pricet: ((2270/22) . 
on her return from a pılgrimage to Gaya is valıd, (7) and the 
yalidity is to be tested vvith: reference to vhat: portion it 
bears to the vvhole estate. (4) The excavatıon of a tank (0) excavatıon of 
and vyell (2) and construetton of a temple and bathıng g7af(2) tank, 


(4) Nabın v Shona, 25 C VVN əo?g, Srimohun ve Briybehari, 36 C 753 21C 
182, Rayehunder v Sheeshoo, 7 VV R 146, head-note of this case is vrong 
övring to mistakes- in the yüdgment as reported 

(/)) Tatayya v Ramkrıshnamma, 34 M 288 zo ML İ, 798 61C 240 

(8 ) Mugbul v Bnydeo, ig3o A s29 

(2) Colleetor of Masulıpatam v Cavaly, 8 MİTA. s29, ss: 2 V/RPC ör, 
Khub z Aşodiya, 43 C s?4 22CL 14345 3:1C 423 

(9) Khub v Apodhya, 43 C s74, 584 , Sardar v Kun), 44.A şoş, sız PC. 3 
CL) 383:27 CVVN ös3 44 ML) 766 25 Bom LR 648 rəz2PC 
201 : 69 İC 36, on appeal from Kun) v Laltu, 4 A 130, Cossinaut v 
Hurrosundry, a Morley”s Digest 198 note 

0) Huteeram v Gopal, zo VV R 18z, Bishandayal gi  lasseri, (1918) Pat 323 
48 IC 746, 

(2) Dınanath e Hrıshikesh, zo CLT 285 18 CVVN rao 24 IC (zo, 
See Samrath o Ram, 1928 O 353 

(2 Makhan v Gayan, 33 A x3s 8AL1l 3 9IC igg 

(əə) Gobind v Lakhranı, 43 A sis 19 AL) 499 63 C zər 

(s) Ishvvarı v Babı, 4? A sö 88 IC 93 1925A 4ös, Bu Chanchal v 
Chimanlal, 1928 B 238, (ahenation of the vihole estate inv alid) Sunder s 
Gurdvvara, 1g29 L 440 

(o) Ram e Hıtanandan, ro P 744 

(6) Khub ə Ayodhya, sura , (z66// vrhere necessary for the benefit of the 
estate), Makhan v Gayan, suğra , but see contra Ranyt v Mahomed, zr 
YR 49, (Tank) Fattesing v. Sarna, ig3o N rg8 

(2) Bisheshar v lang, 1930 O azq 
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made for the performance of a vvork of recognised religious 
merit comes under the class of ieligious purposes, The Privy 
Council has 1laıd dövn that an ahenatıon by a vrldovr of a 
small portion of her deceased husband”s estate, for a conti- 
nuous spıritual benefit of the husband though not for an 
observance essential to his salvation according to Hindu 
relıgious: lav, is: binding on the estate even vvhen she had 
sufficient ıncome for carryıng out the obiect, (7) S also 
can she makc a gift of a small portion of the estate to family 
deity, fc) 

A small portion of the property may be alienated for a 
pious purpose of her ovn , (2) but the Allahabad High Court 
holds a contrary viev, (44) and this: vievv has becn adopted 
by the Chief Court of Oudh. (z?) “The Patna High Court 
hold-, the act conducive to the spiritual bencfit of the vvidovv 
15 not neccssarıly an act conducive to that of her husband, (ze) 

A pılgrımage to Benares, (a) or to Mathra, Brmdaban, 
Rishikesh or Badrınaramn, (7) or the gift even of a amall 
portion of the estate, such as a house at Benares, for the purpose 
of a Döa? amsala (iree pılgrim house), (2) unless it is for the 
benefit of her husband” soul, (a) or the mstallation of an idol 
or creatıon of an endovment, (2, rs nota religious” purpose, 

The ividovv has no döubt göt povveers to alıenate the 
husband”s estatc fo: purposes conducive to her husband”s 
sonl, but it müst be vithin: proper and rcasonable  limits, (c) 
İn determmning. the amount, the qucstion mn every case müst 


(7) Sardar v Runi, aq A so33 37CL ) 383 ə? CVV N öş3 44ML) 766 
2s Bom 1 R 648 ro22 PC ə6r ög İC 36, on appeal from Kun) v Laltu, 
ar A qo, Madan ov Rakhal, 33 C VVN roqz 

(s) Madın e Rakhal, s? C szo 33 CVVN 1ro43 1990 C 173, Thakar 
Sing ov Uttim, oL 63, 644 1920 L 295, 305 

(6) Ram Kaval və Ram Kishore, 22 o6 

(4) Umadal ve Bhagıın, s İC 283 (A), Purin z yir, 4 A 482 2AV/N 


115 

(v) Har Mitra v Raghubar, 3 Luc ö4s 

(x) Thakur v Dipa, ı0P 42 

(ə) Harı ve Rayrang, m C VV N s44 9 C LL) 453, Darbarı v  Gobind 
46 A 822 1ıgıq A goz 

(9) Ahmad Din v Tuülsa, 1928 L 825 

(:) Sham v Birbhadra, 43 A 463 19A L)) şi? (21C 432 

(a) Gopalşı vz: Manbıirti, sz HEC ggö (1919) Pat 396, Run) v Laltu, 41 
30: 16 AL) 993 481C 847, see Tehlkuar v Amar, igaş L z 

(5) Harmanage v Ram, ı7 C VV N 782, Sohn z Hiran, ro1C 30 (A), 

(0 Panachand v Monohar, 42 B 136, 154 2o Bom LR r ,431C 729, 
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be vyhether it vvas for the spiritual benefit of her husband ın 
the performance of her duty to hıs soul, and vvhether the 
expenses ıncurred arc reasonable or vverc made honestiy 
havıng regard to the estate, the status of thc family and other 
consıdcratıon. (4) 

4. Maiıntenance charges —Maıntenance for herself (“) 
and of those vvho are entitled to it out of the estate, such as 
his mother, paternal grand-mother, maiden sister, daughter, 
and the like (7) are legal necessity Büt she cannot alienate 
for putting the family in comfortable circumstances (xy) 


Generally a holder of svidovv”5 estate cannot  altenate for 
future maintenance, but vvhen the only property capable of 
any income yıcld: no appreciable income, the holder can 
alıenate for future maıntenance (2) 

5. Marrıage expense.—Marrıage of  deceased”. maiden 
sister,/27) daughter r) son”s daughter, grandson”- daughter or of 
relations such as these, is conducive to the husband”- spiritual 
benefit, (7) The Calcutta High: Court (2) has held that 
the amount of expenditure to be incurred at a daughter”s 
marriage must be reasonable and not a fourth part of the 
estate,, the text: of Manu and Dayabhaga on the subyect are 
only directory., Gift to a son-in-lavv on the occasıon of the 
daughter”s marriage, of a portton of the property reasonable 
ın extent, is held valıd, (7) Gift of an immovcable property 
by the vvidovv to her daughter at he: Gozvize  ceremony is 
valıd. (ə/z) 

A daughter inheriting her father”s estate is competent to 
alıenate the same for the purpose of ratsıng money to mcet 


(d) Guünpt ev Tülsiram, 36 B, 88, r3 Bom L.. 8Co iz1C oz 

(e) Satosh v Ganesh 3: C VV N 65 1027 C IÖO , see aüfe 2 759 

(7) “VVho entitled to maintenance” see a,ste Ch XI /5 684-7co 

(£) Srınıvasa v Alaımeluş 1927 M 7rs 

(2) Kuthalınga v Shammuga, ig26 M 464, Beli Ram z Daya, içog L 6728 
İn connection read the topic on “Maintenance” see Ch Nİ aöeve , and azı/s 
2 370 (21) See ante 2 (97 

(4) Gunpat v Tulsiram, aöove , Makhan s Gayan, 33 A 255 SAL T 1:9 
I C ig, Madhoo Dhanray, 1926 O 425, see azıfe 25 695-696 

(2) See texts Nos rz and rq, 16 in Chapter on Marrrage, 22 1189 and 
Rameoomar v İchamoyı, 6 C 3? , Lalla Guünpat v Mt 1oorun 16 VVR sz 

(Ə Sarlabala v, Batkuntha, ıg33 C 485 

(2) Ramasamı v Vengiduüsami, 2z.M 13 , VVazir v livan, 1928 L 8 

(m) Churaman v Gopi, a? Cİ )3C VV N gg ToCL 145 1İC,ç43 
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the expenses of her daughters marrlage, vhen her husband 
is not possessed of sufficient means to do so, (7) She cannot 
burden the cətate vvith debt to meet the expenses ef her son” 
marriıage (6) But it has bcen held that it is not a legal 
necessity to mortgagc for meeting the expenses of a daughter”s 
marrıage until the marriagc has been finally settled.(2) 

The matrtage of a daughter is a legal: necessity but her 
dıvorce is not a legal necessity (7) 


6. Preservatıon of the estate—(?) by payment of 
Government Revenue and the İrke yustify an: alıenatıon, (5) 
but a decrec for rent vvhich has accrued due after the hus- 
band”: death r. ğ7z//.a /acıc a personal decree against the vvidovv, 
(0) She can pledge property for completing a house: left 
unfinished by her husband, (z4) but not for burlding a house 
for the purposes of educatıon of children, (?) So also a vvidovv 
cannot sell any property for the paymcnt of rent for ex-pro" 
prretary tenaney vvhich: came mto existence by operation of 
lay vyhen the vvidovv solda portion of the Zamindary property, 
(co) A sale of the coyğzs for payment of rent is not binding 
on the estatc, unless it can be “hovn that there vvas no other 
ostehisible mcan- of satisfying it: (x) And 


7. Costs of litigatıon, —but not frivolous: İitigation (7) 
respecting the: cstatc such: as arc incürred for defending her 
title to it, (x) or defending: herself ina. eriminal case vith 
respect to a Kabuliyat taken from a tenant ın the course of 


(6) Rustam ə Motr 18 A 474 16A VV,N işs, see observatıon iü next case 
ın 1920 M si? and Kamala v Lal, 9 P zə: 3 C VV,.N xxiu 

(o) Bayagop ilachariar v: Sami, ig26 M. şiz so ML ) əzr, see Anaudaras 
v Venkatarıblea, tgao M 287 

(1) Ramyad z R imbchara, 4 Pat L) 784 

(7) 1:ngeva v Goövind ipp i, 1928 B: 498 

(z) Karimuddin v Gobind, 2r A, 497: 361A 38 ro C.L) 243 13CVN 
117: 36AL ) 87 rr Bom LR otrr İM 1687 31C ?öş, 

(ə) ee Ganesh vg Khetramohan, s P s85 3 CAVN əs PC 

(1) See ante ) 758 70ot note (və) Namesvvar z Provabatı, ig C VV N 33 z2oCiL. 
13 2s1C 84, Tigannth ə Gürch iran, 1929 O 422 

(a) Subramanya v Ramkrishnmma, 84 1C 838 i9zş M qo), 

(v) 1ogesh v Chapala 1926 C 383 

(vv) Hshvvarı v Babunandan, 47 A 563 

(r, Dhania vg Hakayat, s21C 316 (Pat) 

Üy) Ram Aste v Ambıka, igəg p 216, Raghübir o, Ram, i928 A 6şı 

(z) Stevens v yınkı, ig C VV .N So ə21C 34, Sudarshan v Sarlug, 6o LC 
486 (Pat ), Amyad v Moniram, iz C 2, Karimuddin s Gövin , 30 A 
497 10 C L ) 243 see aöovc,, Brolo o )oges, g CL) 346, Upendra v 
Kiran, 43 CL ) sö2 1923C 1046, lagadat v Kanharya, 1920 O 364. 


€, XIT, S. 5, ss, fi) ALIENATION TO MEET NECESSİTY 76ş 
Tüafiagement of the estate by herself and co-sharers, but 
Charged by the tenant to be a forgery, ıs a legal necessity, (a) 
VThere a vridov, in good faith and for the benefit of her 
husband”s estate took possession of property from vvhich: she 
v/as sübsequently evicted, the estate is hable for the mesnc 
grofits. (5) But if she vrongfülly commits an act of trespass, 
the estate vvüll not be Hİiable, (c) nor has she got un-limited 
pövver öf borrovvng: to carry on İlttigation: (2) 

“Alfenatfon proportionate vvith necessity —Therc ıs a 
distinction betvveen a mortgage and a sale, for evhile the exact 
amömt actualİy necessary may be borroveed, there may not 
be any property the value of vvhich is eqdal to the amount 
hecessary to be raised, so that a sale often covers property 
of larger value, and is valıd if the differenice be not dispropor- 
tionate. (e) 

The reversioncr cannot recover the property sold for 
İegal necessity, even by offering to pay to the purchaser the 
amount raised. (U”) But in a casc of excessive sale, he 19 com- 
petent to have it set asıde by payıng the amount vvhich the 
vldovp vvas entitled to raise, and he must  offer to pay the 
same, othervvise hıs surt vvould fail (g) The “criterion for 
decidıng vyhether the sale should be upheld or set aside, is 
v”hether the portilon vhich vvas not taken for legal necessıty 
Vvvas such a small: portion of the vhole consideratıon that it 
might reasonably be left out of account.” (2) 


(a) Nobın o, Kherode, 6 C VV/N, 648, 

(6) Lalyı v, Kurki, 4 CİL) go is CVVN 86. 

(c) Sadası v, BON. N 837 14 CL) gt ir İC go, see Ndfar v 
Kamını, 18 C VN saz, Bhuvaragha vz Natesa, 37 IC 768 (1917) 
MVVN qo (d) Roy Radha z Nauratan, 6 C L ) qgo 

(6) Luleet v Sreedhur, 13 VV R 457, Kannu v Amrithammal, 26 PC 418, 
Felaram v Bagalanand, ı4 CVVN vöə 6 IC 207, rn this connection see 
Medar o, Nərnar, əz C VVN. gös PC , Bharath v Munnu, 7 OL ) si 56 
TC r2ğr , Anandrao z Sarasvatı, 6 NL) ris 7rl1C s32 93N rəş 

(/) Sugeeram v yluddoobuns, 9 VV R 284, Shark o, Notobar, 4 C VV N cciv 

(£) Phoolchund vz: Rughoobuns, 9 VV R ro8, Muteeram v Gopal, 20 VV R 187, 
Shumsool v Shevukram, 2 1A 7 22 VVR 400, Pramatha v Bhubəan, 49 
c OL) 421 2: C.VVN s8s öq IC g8o gaz C zr, Sadashıv 
v, Dhakubar, ş B 4s0, Debi Döyol vg Thakurar, 8 C VN 408, Deputy 
Com v Khanlan, 29 A 33r 341A 72 ir COVN az4 s CL) 344 4 
ALL) 32.9 Bom LR sor r? ML 233 Singam v, Draupadı, 3: M 
152 Y8ML71i 

(2) Medat v Naraın, (1922) M VVN 804 PC,, Daulat v Sankatha, 47 A aş? 
anana v, Bhagvan, 44 A 683, Sanmukh ve lagarnath, 46 A s3t, 

ovinda g Krishayı, rga6 N qr, Krishnayya v Kottaya, gög M. 449 


trespass 


Advantage of 
mortgage 
ovcr sale 


Reversioner "s 
remedy ın 
Case of 
CUXC€SəlVC 
sale 


eriterion 


Sale propote 
tionate to 
debt 


Duttes of 
purchaser 


. 


il 
706 FEMALE HEIRS AND SİRİDHANAM İC, XiT, 8 5, ss, iv 


But a recent decision of the Privy Council has: lad dövn 
that a sale should not be set asıde merely because a portion 
of the procceds vvas not proved to have been applied for 
neceəsıty, holding that the real question is vhether the sale 
itself vvas yüstified by necessity, and if the  purchaser acted 
honestİy and made due inqurry as to the existence of necessity, 
he is under no: obligation to see to the application of any 
surplus and hence, a decree confirming the: sale conditionally 
upon repayment by the purchaser to the plaıntıff of the sum 
not appled for necessity, is bad mn lav (?) This has again 
been approved by the same Board, (7) The fact that the 
defendant has faıled to prove after a long interval of time 
(14 years) hov a part of the consideration vras applied for 
necessity, is alone not süfficient ground for setting aside the 
sale, (2) But vvhen the sale has been set asıde, the Court is 
yüstifled ın making: such: equrtable order in the: decree, in 
favour of the purchaser, vvhen part of the consideration möney 
has been found to have baen applied for legal necessıty. (2) 

The prınciple that the sale should be commensurate vith 
the debt as far as possible, has no application in the case 
of a hou-e vhich is an indivisible parcel of property and can" 
not be sold ptecemeal (?/) 

Sub-Sec ıv—TRANSPERBES DUTY 

Duties of creditors and purchasers 7-—A lender or a 
burchaser dealıng vvith a Ilindu vidov, is: like one dealing 
vith a manager bound to enquire into the necessities for the 


(ə) Sri Krishan v Nathu, q A 40:54 1A 70 19027 PC 3z.3 CVN 
a6z 4s CL) 386, Sec laganadham v Vıghnesvarudu, $$ M. 216, See 
also 2 395-396 

( 2) Namatə Din, 8 L sg? s41A əri 45 CL) s48 i9ə PC ii, 
Sura) Bhan v Sah, az CVVN rı? 46 CL) 29, Gouüri ov İvan 32 
CVN 2:7 4?7CL)7 197 PC rar, Ram Sunder v Lachhmi, sr A 
430 P C (case of a minor) 33 CVVN €99 

(£) Ram Sunder o Lachhmi, sura 


(Ö See Deputy Com vz Khanyan, 29 A 33 341A ?2 11 CVVN 474 $ 
CL134. 4ALI 232 g Bom LR sor iz ML) oş3ğ and ın this 
conneetıon see /oo£ mofe (g) p 765 The observatıon vhich though did not 
arıse for the decision of the case, made at the concluding: portion of the 
yüdgment in Kisan v Tükaram, 129 N 180, 185 seems to be doubtful, 


(na) Bal Rrishna v Hira, r? AL) 239 solC 74 
“İn this connection see Ch V, S 6, ss iv dər/e $ 392. 
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İoan or the sale, (3) But the ereditor vvho has not shovn 
tohave made 2oxa /7ez enquiry must prove in order to protect 
himself, that there vvas an actual pressure on the estate, such 
as an outstanding decrec, or an İmpending: sale vvhich the 
v/idovv had no funds capable of meeting (o) An enquiry 
from the reversioner is a sign of 2oxa /Zde enquiry. (2) He 
is not bound by the prevıous acts of mismanagemcnts so long 
he is satisficd that, there vvas pressing necessity (?) 

The onus les on hm, svho vants to take benefits under a 
transactıon to prove hustifying necessıty. (7) The enquiry 
must be from the ecreditor to be pard off and not from the 
vvldov,, (6) Buta mortgagee (2?) or a purchaser (zz) is: not 
bound to enquire into or provc legal necessity, if the vvıdovv 
obtained leave of the Court vrhich granted Letters of Adminis- 
tration or Probate. A statement made by the father of the 
reversloner as to the existence of legal necessity vvill not be 
sufficient proof, (z) 


İnterest — Even İf necessity has been proved, the creditor 
İs bound to shov that there vvas such a necessity as to borrovv 


(m) Ante 6 992, Tarprosad v Madhu, 4:4 C L 1 2239 7o C VN 204: 
. 283, Rur ve Nazar, 1933 L 208, Ahmad Din v Tulsa, rgə28 

(o) Raməsvrar v Provabatı, 19 C VN 3r320C,L / 3: xs 1 C Bi, 
pə Radha z Nauratan, 6 C L ) 4g0, Dhunmun o Nırsı, şo 1 C 104 

at), 

(2) Santosh v Ganesh, qı C VN (s, 74 1927 C 160, see also Man- 
karnıkabaı z Nandalal, 1930 N 220 

(4) Saılabala ve Batkuntha, 1926 C, 486, Amhad Din z Tülsa, 938. L. 875 

(7) Kamesvar v, Run Bahadoor, 8 1A 8 6 C 843, Banga Chandra v, 
Tagat, 44 C 186 ::431 A 249 2:C VVN 23 4CL Tİ427:4AL 
11103 "18 Bom LOR 868:3rM L ) şöş Pat L-VV r 36l C 420, 
Anant əv Collector qo A 17r 22C VV N 484 ö?C.L Ti 33ML 
i 291 2o Bom L R s24,4Pat L V 220 441 C 200, Br Lal v 
nda, 36 A ı87 12A L 1495 18C VV N 649 m C L ) 469 16 
Bom L R 32 26ML 1 442 231 C ?ıs, Rangsamı vz Nachuappa, 
42 M sə3 23 C VV N. 777 461 A 72 36ML 1493 ə CLİ 
$639.17A L / s36, 2: Bom.L R 640, şolC 408, Bhavanı v Himmat, 
33 A 342, is C VV N 466 I3CL ) 44: 2: ML 16at, o1C 274, Gür 
v Sheolal, 26 C $66, 578, 23C VV N şər ,26M L 7 68, Mohan Singh 
v Dalpat Sıngh, 46 B 7s3, 24 Bom L R 289 ,671 C 235, I1932B: $r, 
Tırupatırayı vo Venkayya, 45 M şoq FB, öZ İC 479), 42 ML) 

, 1922 M Tşi , Bhola ev Harımanı, şo CLT 6 

o nhabı v Bulbhadra, rs C VV N 793, rol C 3so 

(22 Annada v Atul, 3: C LL 13, see Chuni v Makshada, 33 CVVN 6s2 
3: C.L ) 379, 21 C 309 

(ə) Chuni ve Mokhada, 3: C.L 17 379, 23 C VV N ösə, s21C 309 

(v) See Manokarani v Harıpada, 18 C VN r8PC 2.1C. an, 
Govinda v Thayammal, 28 M.s? 14 ML ) 209 
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at a high rate of mterest,(zo) othervvise it vvill be reduced : (32 
hut the onus is shifted if meney could not have been raised at 
less interest. (7) İn Berar a vvidov is not entitled to alienate 
her husband”ə prope:ty for payıent of interest ın excess qf 
vrhat is recoverable under the principle of 2a)2:4/42a£, (2) 

But a purchaser or a creditor is not hound to see ta the 
applıcatıon of the money raised by the vvidov,, (e) The 
mere fact that money advanced to a vvidov far one legal 
necessity is used for some other valıd purpose, is nat suffi- 
cıcnt to mvalidate the transactıon. (2) 

The ividovy”b case differs from that of the manager or the 
head of an undivided family vvho manages an ancestral trade 
and has a certain povver to pledge for the requirements af tliş 
business , restriction on her povver of: alıenatıqn is ngt 
relaxed on account of the trade , the valıdıty af the charge 
must be proved. Absence of necessıty need not even hç 
pleaded by the reversıoner. (c) 

Pesumption of necessity —The Privy Counçil has 
adopted the principle of lay that ın cases qf very qid transaçv 
tıons by vvidovvs, “presumptions are permissible to £İİ in the 
details: vyhich have been obliterated by time”, (4) Büt lapse of 
time does not affeçt the questton of o,zzs, (e) though strict 
proof of legal necessity may not be requrred ın such casgs, (/) 


(x) Harmono)e o Ram, 6 C T ) 462, Stevens o, Tankı, ıg C VVN So, 33 
1 C a3o4 , Divarka v, Prithipal, 47 1 C- 06,5 OL ) əoztr, Bari v 
Sheoray, 6 OL / 469, 220 C 266, s31 C, öt, 

(e) Hurronath v Rundhir, 18 DA r,ı8C 3rn 

(ə) Radha v İlag, 4 2 19, st 1,A 78, 26 Bom LOR 732,42 ML ) 320: 
2 Pat ÜR 250 8o 1 C zər 29 CVVN AA D.c 184 , appeal 
from ş Pat L ) 287, s61 C Söz, see anic ? 46 

(z) Rayaram v Ramchandra, 1926 N aş, see ? 462 an/e 

(a) Medaı v Naınar, 27 C VV N 3ös, 741 C 604, gəz P C 307, Tara- 
prosad z Madhu, 42 C L 1 əfg, 1926 C 283 

(9) Vagadıshvvor v Sheo, sr 1 C 8:6 (A) 

(ce) Sham v Achhan, 2:1 A r83, 2: A 7t 

(4) Venkata Reddi: v Rani 43 M şir 47İL A 6:38 ML ) 393, 2 Bom 
L R sir, ISA L 7 377 ssl C s38 

(€) Ravaneshvar v Chandı, 38 C zər ,ız21 C oşr affirmed by P C 430 
417 301 C 409, see Banga vo lagat, 44 C 186, 431 A 249: 42C L 
487 2:C VV N 225, 14,A L ) oa, 18Bön LR 8.3: ML i 
s03 1 Pat L VV r, 301 C 420 

(£) Kanthu v Dasş, 221 C 176, 378(M ), Bhuvaragha v Natesa, 3? 1LC) , 
(1917) M VV N 4o ” "3 v 708 
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As regards the evidenttary value of recitals in old deedş 
of transfer the Privy Council has: rüled that recitals cannot be 
liyhtiy set aside vrhen independent evidence cannot be 
proeured on account of lapse of time , (z) but under ordinary 
circumstances the recıtals cannot be relied upon, (2) vyhere, 
hovvever, evidence is available, the principle: lad dövyn by the 
Privy Council in cases of old transactions is not applicable 
even vvhen the deed vvas forty years old, (ə) İnspite of 
recitals in a deed vihıch is not old, the passıng of the 
consideration ıs to be establıshed by the person seekıng to 
recover money under the deed from the reversıoner, (/ ) as 
recitals in a deed of recent date is no cvidence of facts 
recited. (7) 

“The recital in the document is clear evidence ofa 
representatıon, and if the circümstances are such as to 
yustify a reasonable beltef that an enqury vvould have cönfir- 
med its truth, then, vvhen proof of actual ınquiry has become 
impossıble, the recital coupled vith such: circümstances vvould 
be sufficient evidence to support the deed , 2azza CZaxdrya 
v, /agat.” (2) 

The recıtals ın a deed dated 18z? about the existence of 


necessity coupled vvith the fact that the partıes to the 


(g) See ğö 484-48Ş anic , Banga Chandra ev laxzat, qq C 185 431 A 249 
gi C.VV N 225 2CL 14827 3:ML )/ sS63 18 Bön L R 868 
ıq A L / roş r Pat L VV it 361 C 420 see Qamar v Banshıdhar, 
zz 1, C 1046 (O ), Chandar v Üpendra, 3? C L 1.39 74, C 612 1933 
C sö3, Sanyası v Ramchandra, igö6 M 6gz, Abdul v Basharı, 1g3o 
As 

(3) See ? 483 , ante Banga Chandra v Vagat, Ssöra Bri) Lal vi Indra, 36 A 
187P C I2AL / 49 I8C VV N 649 I9CL ) 469 16Bom, L 
R 3s2 25 ML ) 442 3 1 C z?is, Ayudhıa v Ram, 3t A, 454:6 
A.L 1557 21 C 3zö , Saryuprasad vg Shakur, 66 1, C s64 (A ), Anap- 
pındı ə Venkayya, 48 M L. 1 əo24, 22 LVV.8r.85 1 C,483 1925 
M ö73 

(ə) Upendra v Nobo, 33 C VV N 64, on appeal to P C, Nabakıshore v 
Upendra, 26 C VV N 322 as C LL )Vıı6, Gopal v Bro,o, 34 C VV N, 
944 

(7 ) lagannath v, Guürcharan,lı929/0 422 

(2) Gaye Sıngh ev Uchhaba, ıgog A 223 

(2) Ram Naraın z? Nandrarı, şo A 823, 8zs:: 1929 A 128 
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transaction are dead, ratses a presumption of legal 
necessity, (/) 
:— VVhen the existence of the necessity for the loan and 
bona fide enquiry have been proved by the creditor, he need 
not shov that the vvoman, in enterıng into the: transac tion, 
had independent adviıce, (22) 

Sub-See v—PURDANASEBIN LADY 

A Purdanashit /ady has been defined long ago by the 
Privy Council (o) in a case in vyhich the parties vere Müham- 
madans, as a vvoman of rank, alıke Hindu vvoman: of 
sımılar position, ivho lives in: seclusion: shüt in the zez4ziq 
havıng no communicatıon except from behind the 227942 
or screen vith any male  persons save a fev privileged 
relations or dependants, This vtevv has been üpheld növ, by 
the Lahore High Court (2), 

But this description: of: 2z22a7z2a3/an lady is too narrov in 
comparıson vith vhat is: actually knovn to exist in İndia, 
PDurda s not only observed” by ladies of “rank” only, but is 
generally qbseryed, vrith: the exception of: some: labouring 
classes, by Hindu vvomen of: Bengal, Bihar and Orissa, and 
the North VVestem Provınces, But 2//79/2 is generaly observed 
among the Muhammadan: by almost all classes of vvomen in 
perhaps vvhole of İndia 

The Lahore High Court in the: above-mentioned case, 
therefore, has held that a Muhammadan vvoman vrho belongs 
to a family of barbars, vyhose females do not live in a state of 
secluston and vrho keeps a 2a9)2a?z, does not come vu€thin the 
definition of 2e7a/zxzas2ən lady so as to get the usual protection 
İrom Court ın her transanction vvith men, (2) Büt the Calcutta 
High Court has extended the Çourts  protection vihich a 
purdanashın lady is: entitled to, to poor and ignorant vvoman 


though she may not be strıictiy Purdanashın. (?) 


(zə) Upendra v Gurupada, 34 C VV N qoq, 408 1930 C 08 

Ta) Radha ov Tag, see foot nofe (y)) ante 6 708 

(o) Bazloor ve Shumsoonnessa, r MİA ssr, s86 

(6) Fayyaz-ud-dın v Kutab-ud-din, 10 L öt, 766 (references to the Allaha- 
bad and Calcutta cases are misplaced in the report), 

(9) 754 

(7) Chinta v Bhalku, sr CİL l 46$ 


o..snuu..... 


The same High Coürt has applied the provisions of section Tücir at 
iv 


ış? of the Civil Procedure Coğe even in a case mn vhich ih 
İady in question vyas highİy educated and at times veent , 
(or marketing and exempted her from personal attendar ə 
Çourt, (9) But a recent decision of the same Court holl, 
that section 132 (1) of the Civil Procedure Code does not 
apply to examinatıons under section 36 (1) of the Presideney 
Tovns İnsolveney Act and that the Court in a suitable ca-e 
may summon before it a 2e/vfa3zaş2n lady vvho is knovm or 
suspected to have ın her possession any property belonging to 
the İnsolvent (2, 
A person dealıng vvith a Purdanashin lady—must take 

care to see that the transactıon ıs honest and öoza ide, that 
the deed, and the povver (should there be any), vvere read 


over and fully eağ/azsed to, (4) and xət, stood by, (o) her 
before execution, and that she had disintcrected and 
independent adınce, and vas free from undue tüfluerce, (ui) 
But sərdeğendent adivıce is not absolutely necessary (2) İt is 
not enough that the deed vvas vead out to the lady, but rt 
should also be proved that it ha 


d been explarned to her, and 
that she had understood it, (7) İt restə upon those founümng 


(s) Solomon v İyotsn3, 45 C 4092, 
45 C 697. 


(0 Re Bilasroy Serovgee, 50 C 865 33 CV N, 68: , for comment se“ 33 
C VVN exv and ecxıx 


(4) Indubala v Manmotho, 4 


see also Balakeshvarı v Taananda, 


ı CİL.) əş8, (Tot in every case, partıes 
Mahomedans Sadı z Masıhan g P 417 930 P 452) 


(v) See Thakuraın Tara v Chandra, ıı P, 227 

(x) Tacoordeen v Navab Alı, ı 1A 192 2 VV R 340, Sudisht o Sheobart, 
2 C xaş, 81A a9 , VVaşıd v Evaz, 18 1A 144 18C 545) Annada € 
Bhuban, 28 C s40 5 281 A 71 sC VN 489 follovved ın Tarubala v 
Surendra, qı C L ) 2:3) PC Appeal ın ş? C İri SI C L ) 309 1930 
P C. ıs8, Ganesh v Khetramohan, 3: C VV N 25in this connectioh 5“€ 
Shyampeary v, The Eastem, 22 C VV N, 225, 234 4o1 C 835 

(x) Kalı v, Ram, ses öelov , Faridunnessa v Mukhtar, a? A 7023): 53 I A. 
9az , 1925 P C 204, Paras v Meva, 190 A şö 

() Kalı v Ram, 36 A 8: 4:1A 33.i9 CL ) (72, gö 26 ML ) 2 
iz AL) diş 16 Böm LOR 147 arı C g8ş,, Shambatı v ago, 
29LA ıa7 , Bhagvat v Debı, 30 C 422 231A 48:i2C Yə N 393 7 
ÇIL-1. 335 :5 ALİ 184 ş to Böm LAR. 290. 18 M.L ). rc, 14:Bur, LR 49 
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upon the document executed by a /z?uizz.aslın lady to 
establısh that she understood its effect and that the deed vvas 
intellıgentiy and properly executed by her, (z) and that the 
intention vas really her ovn voluntary act, (4) particularİy 
vihen the relatıon of the partıes to the transactıon is of 
confidentralıty and evhen the transaction is cleariy harsh and 
unconsctonable, (2) “İt is: sufficient that the general result 
of the compromise should be understood, and that people 
dısınterested and competent to give advice should vrith.a fair 
understandıng of the vrhole matter, advıse the lady that the 
deed should be executed,” (£) Independent İegal advice 1s 
not eəsental, (7) The mere declaratıon by the lady, subse- 
quently made, that she had not understood vhat she vyas domg 
obviously is not in: itself  conclusive , it: ə süfficicnt: if the 
person enforcıng the deed establısh that the deed executed 
vras the free and mtelligent act of the lady. (e) 

The Patna Hıgh Court ( /) has held that a document 
executed by a Pazdaxaşlın lady is not invalid unless it is 
əhovm that independent advıce  vvould have affected the evec- 
utıon of the document by the executant. 

The yudıcıal Committee has given müch stress on the 
dıctüm relatıng: to transaction by 2z?4özəzay gə, ladies as lard 
dovyn prevtousİy by the same Board ın the folloving: vvordə . 
"ayhile it: is important to maintaiın the principles of lav laid 
dovvn for the protection of Pazarzxasşhın ladies, it is also 


s) Valluri v Marina, 35 CV N 633 P C,, Ruhulla ev: Hussanalı, 32 
C VV/ N 9ə9P C, Chrnta o Bhalku, şı C L 1 4ös, Sayad v VVazir, 
34 A 455 391A is6 16CL / 613,617 16C VV N 889 i4Boöm LR 
f0s$ 33M L 1 20 161C 97 (Mahomedan) , Keshub v Radha, 17 
C VV N ost: zo1 C 77 

(a) Valluri v Marina, 3 CO VV N 633 PC, Kamini v  Krishna, 39 C 
033 16 C VN 649 161 Co iro 

(9) Thakutlı v Ram, sr C L )4i4P C 

(6) Sunitibala v: Dhara, a? C 17ş, 180 461 A ə?2 za CO VV N ə? 32 
ML 1 483:22 Bon L Rr s31C işı, see Surur İlgür v  Barada, 
ır CİL ) s63, 37 C 26 (Mahomedan VVoman) 

(4) Vallurl v Marina, 35 C VV N 633P C 

(e) Farıd-un-nisa v Makhtar, go C VV N 33? P C (Mahomedan lady) 

(/) Ram Sumran z Gobind, $ P 646, in this cönnection see Thakurian Tara 
v, Chandra, 1 P, 227. 
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important as expressed ın the yudgment of this Board m Ka/z 
Bağlskı Singh v, Ram Goğal/ Singh (Z), not to transmute 
such a legal protection into a legal disability”” (2) 

İn case of a compromise entered into by a person as agent 
of a Pardanaslın lady, the existence of: authority to 
compromise must be proved, (2) So also a person seeking to 
bind a Pzzafanaslın lady by the act of her agent must give 
strict proof of agency. (7) 

Sub-Sec vi—ALIENATI0N VİTHOUT NEGOESSİTY 

Alienation vvıthout necessity vvhether void after her 
death.—An alıenatıon by a vvidov) is not to be deemed to 
become voıd on her dcath though legal necessity be not 
establıshed, so as to entitle a party othei than the reversioner 
to deny the purchaser”5 title on that ground, (2) The 
reversioner only can questton the validity of alienation made 
by the holder of a limited estate, But a legatee under 
a VVill does not acqurre any interest vvhatever, not even a 
voidable mterest as it takes effect only after the death of the 
vvidovv vyhen she ceases to have any interest in the property 
v/hich then devolves on the reversioner, (7) 

So a covenant by a vridovv to take effect after her death 
is not binding on the reversioner in any circümstances, (9/6) 

Hıs Lordship: Lord: Sinha ( of Raipur, Bengal, İndia ) in 
his yudgment in the Privy Council case of Ra”qyozda 
Annagoqoda Pati, (s) has explaımed the lav thus : “İt is 
settled lavv that an alıenatıon by a vvidovv in exceəs of her 
pövvers 1s not altogether void but only votdable by the 


(3) 36A Sr: qıl A 3: I8C VN 28: 

(2) Ruhulla ə Hassanall, aa C VV N gəog 

(Ə Taru Bala vz Surendra, 29 C VV N sə? 4ICL ) 2i3, se PC Appeal 
Surendra z Tarubala, s? C r3ır si C 1) 309 1930 P C, ış8 

(72 29id , Azeezoonhissa vi Bagar, ? “VR 3934P C) 1oBL R 2o$ 

(2) See foot nöfe (7 ) 2 758 ante Madhu ve Rooke, 25 C 1, Bioy v 
Krishna, a4 C 329, 333 34 1A 8z, Kishori g Sheikh Bhusar iq C VV.N 
106 , labedalı v Prasanna, 2? C VV N 433 Qlagat v Bisvambhar, sş 


1 C 743(C ), Rangasamı o, Nachiappa, 42:.M s23, 838 461 A 7zz, 
Dhanna v Parmesharı, 1928 L g, Prarı v Rishorr, 1930 L 223 


(2) Yagdeo v Raya, 6 P 788 rə? P, z0z 
iz Mahendra v Karlash, 32 C VV N 439, 447 47C L 1 376, 385. igə9 
so 


(s) 52B 7 s41:A 3060 32 C,MVV N 88, gə 9? P C 227, (Amrıtha- 
İlnga, mn the matter of, 1928 M g86 thus overruled), 
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reversioners vho may eıther sıngİy or as a body be precluded 
from exercısıng their right: to avon by expiess ratification or 
by acts vhich treat it as valıd or binding.” 

The intention of the: reversioner: to avold an alienatıon 
made by a vidov can be expressed not only by filing a suit 
but also by a demand of the property as also by an attempt 
to take forcible possession of it, 7v). 

The vvidovv does not get an absolute estate merely because 
of the absence of any reverstoner or because other persons or 
the Crovn vvho are entitled to the estate on the vvidov”s death 
do not clam ıt (2) 

Alienation ın excess of necessity —Ch V, Sec, 6, Sub- 
Sec. iv, /22. 305-396 above, specrally /ooZ zofe (7) n page 396 
and 22: 7557756, 765-766 above (7) 

Sub-sec vi—000RT"S SANCTİON FOR ALIBNATİION 

Alienatıon vvith sanction of Court.--An alıenatıon can- 
not be challenged on the ground of avant of legal necessity, 
if it vvas made by a vidovv vvho obtained Letters of: Admınıs- 
tration to the estate of the deccased male ovner and if it 
vvas effected svith the previous: sanction of: the Coürt , (7) 
such alıenatıon cannot be questtoned on any gröund vhich 
cannot be assailed agamst any other Administrator, (4) 

Sə 6—AOCOUXMULATIONS AND ACQUIITIONS 

VVidovy”s standard of İlving — According fo the 
Dayabhaga, the vidov, is to live a life of austerity, she must 
not partake of rıch food or vvcar delicate apparel, and enİloy 
vvith moderation the husband”s estate inherited by her , it 
follovvs, therefore, by necessary implication that she must 
accumulate the surplus income for the benefit of the husband”, 
next heirs, But the Courts felt a difficulty in determining 
vvhat is intenrled by moderate enioyment as therc is no res- 
trıction on he: liberty to expend for religious: and charitable 
pürposes the vvhole of the balance of the income İeft after 


(o) Sıtaram ə Maroşti, 1927 N gös 


(2) Vanardan ? Anu, ro1lC s1(C) 

(q) laganadhan v Vighnesuradu, ss M. z16 

(z) Kamıkhya z Har, 29 C 6oz , Chun: v Mokshadia, 23 C VV N 62, ş2 
I C gog, Amada v Atul, 23 C, VV N roq$ 541 C əz, 


(s) Rakhal v Prosad, go 1, C, 239 (C) 
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her moderate 5c?”soza/ en)oyment, So they left it to the dis- 
cretion of the vvidovr herself , and accordiıngly it vvas held 
that vrhen the estate ıs large and the income thereof is more 
than sufficeent for meeting all the legal expenses, the vidov 
İs at perfect lrberty to dıspose of the surplus income in any 
vvay she pleases , she is not bound to save, But if she saves and 
makes no attempt to dıspose of the savıngs or accümüdlations 
in her İrfe-tıme, they vill follov” the corpus of the estate and 
go to her husband”s herrs after her death, and not to her qv/o 
herrs, 

Hovv can she dispose accumulations,—As regards her 
competency during her İlfe to deal svith: accumüulations, a 
difficulty has arisen ın consequence of the conflict betvveen the 
original vievv of the svidovys: restricted right: of” en)oyment, 
according to vhich she vvas considered incompetent: to alienate 
vathout legal necessity vhat had already been accumulated by 
her moderate enyoyment of the income, and the modern vievr of 
the vvidov/s povver of alıenatıng even the vhole of the husband”s 
estate, such alıcnatıon bemg valid and operative during: her life, 
even vyhen made vvithout any legal necessity Hence has 
arıscn a distinction betiveen an accümulatıon amoünting: tö 
an accretıon to the estatc, and an accumulatıon bermg simpiy 
income held in suspense for expenditure, (7) İt is difficult to 
fix the lınc vhich: distingurshes: accict ons to the  husbandis 
estate from income held in suspense in the vvidov”s handə, as 
to vrhich she has not determined vyhether or not she) vill 
spend it, 

There ıs no presumption that a property acquired by a 
vridovv possessing: hci hüsband”s estate as his heir, forms part 
of that estate , (7/) nor is there any presumption that the money 
has come from the savıngs of her husband”s estate. (v) There 
İs no presumptıon that property in possession of the vidovv 
had belonged to her husband. (zu) 


(6 Puddo Monee v Dvvarka, 25 VV R 335 

(ə) Dakhına v Yagadıs, 3 C VV. N 97, see anfe 2 ss0 

(v) Batkınth ə? lar, sı A 34: 1929 A 449 

(ev) Divan v İndrapal, 26 C 8z: 261 A 226 4C VN : 2BöonlLiR İ, 
Sombhaı cv yagııban, r928B 380 , see aze 5 550 
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In the case of Z:?? Dat Koer (ər) and (S2go/7oc/an Söng A(y) 
the rule laid dovr by the Privy Council is, that vyhen a vvidovy 
not spending the income of her husband”s estate, acquires 
immoveable property vvıth her savıngs, and makes no distinc- 
tion betvveen the original estate and the after-purchases, the 
2rımda. facie presumption is that it has been her imtention to 
keep the estate one and entire, and that the after-purchases 
are an increment to the original estate., İn both these cases 
the vvidov” attempted to alıenate both descriptıons of pro- 
perty by one transactıon and had not prevtousiİy dealt vith 
the after-purchases ın any vay. 

So the original vievr is növv: cönfined to the: acqulsıtion 
Of immoveable property vhen there ıs nothing to shov. her 
intention to keep ıt separate. 

The Madras Hıgh Court has held that there is no pre- 
sumptton that the property acqurred by a vvidovv out of: the 
surplus income of the husband”s estate is an accretion to the 
estate. (z) The Allahabad Hıgh Court seems to entertaın the 
same vtevv. (4) But the Lahore Hıgh Court holds that ın the 
absence of evidence to the contrary, a purchase from the 
İncome of the estate by a, vvıdovv becomes  accretion to the 
estate, (2) 

The yudicial Committee assumed as correct the above 
Madras viev in the casc of Zaza of Qamrad (ce) But ın a 
recent decision, the Privy: Council: has expressed that, it 
vrould be possible for the vvidovr to so deal vvith the: after-pur- 
chases that it vvould remam her ovn, yet it must be treated 


and shovn to have been so dealt vith: (2) 

(x) ro C, 324 101 A işo 

0) 14C 387 141 A 63 

(s) Rəmkrishna vz Narama, 62 1:C, iş r L VV rz , Subramanıan v Aruna- 
chelam, 28 M r Akkanna v Venkayya, əş M aşı i2ML 15 

(a) VVahid v Tori, 35 A şsr, AL 850 or 1 C gr See also Lal 
Bahadur z Sheo, z21 C zo 60 359 see Malan v Kishore, ?n 
I C 833 gə L iy, (mother) 

(5) Tepal v Amar, 1925 L 2, see Ram v Lal, rgə6 O 277 

(ce) 42M s8: 461 A 64 29C L, 1:51, S63 36M Lİ rq 23C VV N 
$49 17 AL T ısə er Bom L. R 88: 49 1 C, zoq, affirming 27 
ML 1694 ə?71 C 283 

(4) Nabakıshore v  Upendra, 26 CV) N azə, aş aş C.L 1 ti6 20 
A L 1/52 84 Bom L R 346 42ML ) 3 3PLT ed c 
305 1922 P C, ag, on appeal from Upendra ov Nobo, 23 C VV N g4, 
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So if the vidov acquires immoveable property vith the vyhether 


savings of the surplus income, she may deal vvıth it asa fal 
ovrner, (e) yet it must be traced and shovn to have been so 
dealt vith. (7) The Court cannot presume that it vas so 
done, (z) If she makes ın no vay any distinction betvveen 
the original estate and the acqursıtıons, and treats such: after- 
purchases as acc:etions to the original estate, she vill ba after- 
vrards precluded from alıenatıng the acquısıtıons except for 
legal necessity, The truc test is the z)/ezr/zox , (2) vhether 
she treated the acquısıtions as her ovn or as a part of the 
estate depends on the circümstances of each case, (z) 

A decree for mesne profits ın respect of p:operty inherited 
by a daughter from her father is to be considered as part 
of the estatc ın the absence of any intention to keep the 
decretal amount separate from the parental estate, (7) 

The property thus acquırred and made a gift of to her 
brother by the vridovv shovys her: intention that she: trcated 
it as her ovrn (2) A 2e,dən:  purchase shova her intention 
to keep the acquısıtıon her ovn (2. 

The sum of money, m the hands of the agent of the 
yridovv, representing: rents realised during her life, göes to the 
legal representatives , (zz) büt rents unrealised for the .pertod 
of the vidovvs life passes vyith the estate (zz) A tenaney pur- 


————————————— 


e) Nabakıshore v Upendra, ə6 C VV.N aəə, a2s ,aş C L y) ri6 2ALT) 

kə 442MLİ) x. aq Bom L R 346 3Pİl T at öşl C 395 1922 
P C ao on appeal from Upendra v Naba, 23 C VV N 64, Kulav Bama, 4r 
C 8zo seems to have been overruled , Sridhar v: Kalipada, 16 CO V.N 
106 ŞÖ L liz rtl C gr Ayısvaryanandayı v, Sivayı, 49 M. 16, 
49M İL ) s68 ıg26M 84, see Yeshvrant v Daulat, 1926 N ız9 89 
IC 663, Girya v Babulal, M L ) 1926 N 342 

(7) Nabakıshore v Upendra, Sz/2ra 

(2) Srınivasa v Alamelu, 1927 M. 715 sh 

(3) Bhagabatı v Sahudra, 16 C VV N 834 31 C 69i , Chela Ram s, İshar 
az1 C 83: ,qr P VV R. 1916 Venkata v Surenanı, 3: M. 32r, VVahid v 
Tori, 35 A st 1rA L ) 856 arl C g, Charusila v Mrinalini 64 IC 
s3r (C) , Narayanan o Ruppiah, 43 M 629 38M L ) 497 öe€ Nabakıshore 
v Upendra, Suğra , Deo Dutt z Ra), ı928 O qır 

(a) Keshav v Marutı 46B 3? . 23 Bom L R 8o3 621 C 9sa 1922 B 144, 
Chhanun v Ra), öz IC 16 9 CL) 24 

(7) Bharatesvarı v Bhagaban, 33 C VV N og , 1928 C 7s9 

(2) Keshav e Marutı, 46 B, 32 23 Bom L R 8o3 öz 1 C 954 1922 
B 144 (2) Nırmala v Deva, ss C 269: 1927 C 868 

(m) Rivett o hvibar, 10 B 478, in this: connection see Sriidhar v Kali, 6 
C VV N 106 I$CL lrə ır1 C 9?t 

(s) Bhagabatı v Sahudra, 16 C VV N 834 131 C öşr 
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chased by a vridovy, in execütion of a decree for rent, against 
a tenant of a land forming her husband”s estate, does not lose 
the character of the parent estate. (o) 

Mr. yustice Page of the Calcutta High Court: has, mn 8 
very İcarned and able yüdgment, mvestigated the present İavy 
on the vvidov/s rights of enyoyment and disposal of moveable 
and immoveable properties vyhich she has inherited from her 
husband, as also of the income thereof and has come to the 
folloving conclusion “so long as she remains İn en)oyment 
əf the estate she may spend or accumulatc, or othersvise 
dıspose of, the come that acerucs therefrom as she chooses, 
Prtma facıe any income that she has not spent, vill pass on 
her death to her husband”s hes, Büt if durmg her: İifetime 
she has so dealt ivith the unexpended meomc that the reason- 
able inference to be dravm from her acts is that she has dis- 
posed of tt m a vay that is inconsistent vith an intention 
on her part to treat it as part of her husband”s estate, such 
a disposition vill be valid and: binding upon: the: reversionary 
heırs of he: husband, On the other hand, if at her death, 
ör vvhen her vidovys estate otheryiise is: validiy determined, 
it appears that she had not already disposed of the income 
current o: accümülated ivhich she yas entitled to enoy  vhile 
she vvas alıyc, such income “Vill follov the estate from vehich 
it arosc, and vill pass to the heirs of her husband, İn: other 
vrords, her capacıty to dispose of such. income is commen- 
surate vvith her capacıty to cn)oy it, İt: follovs: that she is 
impotent to dıspose of such income by VVill, for her Vill 
speaks from the time of her: death, and ivhen she: purports 
by her VV.İ to dispose of the income: the vvidov no İonger 
1s able to enyoy the property vhich: passed to her for her 
mamtenance as the “other half of her husband”, and she ıs 
then incapable of enyoying the income, vhether she had 
receved it in her lifetime, or vhether, as: in the present case, 
she never had it in her possession vhile she vas alıve, By 
merely makıng her VVill it is obvious that she did not dıspose 


— —” —————...---------- ———- 


(o) Gangadayal z Chhakına, 1927 C, 806 
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of the property 29/e” vzzos or during her lİifetimc, for she 
may revoke her VVıll before her dcath, and it ıs ın this 
sense, 1 think, that Sır A. Hobhouse referred to the income 
Of her vvidovv”s estate “as a kınd of property the nature of 
vvhich must remain undecıded till her: disposal of it or her 
death ” (2) 

His Lordship has very lucidiy enuncuated that so /oxgy 
ds she vemafns tr enyoyment of te estate she may sfendi ov 
accıummlate or otherto:se disbose of, the income fhat accrues 
füeref root as she chooses, and thus lays dovn that she has 
got absolute povver of disposal over the income during her 
Tfetime But his Lordship”s: observation, namely, 22: oZ2e,” 
zeoydis, her cağac?fy fo ditrbose of suc)t öncome 23: C0nlmlens24- 
vafe ze£/ her cağacıfy fo e470y i6, iv müch narroveer than the 
proposıtion above expressed and does not follov from the 
preceedıng sentences, and ıt seems that the report of the 
yudgment as printed is inaccurate “This: latter dictüm  vvas 
no doubt vhat the Dayabhaga has laıd dov, (2) but so far 
as the ıncomc and accamulatıons arisıng out of it arc con- 
cerned, the case-lavv is that she can absolutely altenatec ıt, 

İn none of the cases decıded before, it has been ruled that 
a vvidov cannot dispose of by VVill the inco ne derived from 
the estatc ınherited by the vvidovv. Disposal of p:operty by 
VVili vvas unknovn to Hindu lavv and hencec the pover of a 
vvidovv to dispose of the income by VVill is to be determined 
by the present state of lavv, There seems to be that some 
lacunoe is absent fıom the yudgment as reported, masnuch as 
his Lordshıp”s reasoning ın suppərt of the proposition that the 
vvidovv cannot dıspose of the incəme by VVilİ, cannot be 
supported, A VVill, no doubt spcaks from the time) of the 
death of the testator be he or shc a full ovrner or a holder ofa 
vvıdovy”s estate and etther of them can revoke the VVili before 
death. If a Hindu evidovv cannot make a valid dispositton by 
VVi because the VVill spceaks from the time of her death vvhen 
the estate vests ın the reverssoner, a full ovrner vvill bc equally 
incompetent to dıspose of by VVill any property as the estate 


(2) Sarat Chandra Mitra o, Charusila, ss C 918, o33-934 1938 C 794 
(q) See ante $ 728 
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passes to the heir-at-lav vhen the Vill speaks, So the dis- 
tınction based on the above reasonmg, betiveen the capacity 


of a İlindu vidovys, testamentary povver over the income of 
the estate in her hands and that of a full ovner, ıs a dhətinc- 
ton vithout difference. Unless one beg? the qucstion or 
unless some links ın the Şudgment as reported, are mıssing 
one cannot İmmit the pover: of a Hindu vido to dispose 
of by VVill the income derived: from: her hüsbandis estate in 

her possession on the reasoningə set forth ın his: Lordships 

udgment 

A deeree obtaıned by a daughter for advances made out 
of the income of her father” estate in her hands is: executable 
by her representatıve after her death and not by the person 
entitled to the estate after her. (7) 

The Bengal doctrıne is not applıcable to cases under the 
Miıthila School, vhere the vvidov 5 entitled to the move- 
ables absolutely, and not to the entire income of the immove- 
able property. 

VVhen a mother purchases möveable property out of the 
İncome of the estate inherited from her son, vvith a viev, to 
its betomıng part of the maın estatc, it passes to the son”ə 


her after her death, (s) 
Seo 7—VASIZ 

If the svidovv commits any vvaste in: respect of her 
husband” estate, she may be restraıned by the presumptive 
reversionary her by a sult, Büt the principles vehich: are 
applted ın Cöürts: of Equrty in England for securing. in the 
public funds any property to vvhich one person is entitled 
m possession, and another is: entitled m: remainder, are not 
applıcable to the property in possession of a Hindu vidovv, 
İt 15 necessary to shov that there is danger to the property 
from the mode ın vhich the vidovv is dealıng viith: it or: appre- 
hensıon of vvaste, (2) or real yeopardy to the assets exist, (4) 


(r) Sita v Dulim, 4: A şo (5) Tortan v Ballabhyıı, 481 C 9s6 (N) 

(1) Hufrydoss o, Uppoortah, GM T.A 43, Dürgi ev Chintamonr, 3 C. 
2iq 8C VV N r, layov Allah Din, 331 C z29(P) 

(ee) Shankarbhaı v Bat Shib, s4 B: 837,942 


ç, xi,s,t1 VAST ş 
Tü 
İn That case (he reversioner may suc for an inkuncet 
restrain her, (9) or for the apportment ot Recetver ə, . 


A vüdov, höv 
to her husbaads stat əəə ə of Administration Viidov as 
ame degrec of llability a, admınətraz 
any other person and ıs liable to be removed from the . 
management of the estate if her conduct and management is 
such as to endanger the estate, (6) 

VVhen a vvidovr alıcnates any property belonging to her vyhen rever- 
husband in excess of her povvcr, the then next heır of the S59her can 
husband may durimg her life bring:a suit for. a declaratıon that "mterfers 
the alıcenatıon, either in vvhole or m) part, is: mvalıd after 
her life, but unauthorized alienatıon is not vvaste 

Thus the reverstoncv”s interest is not so fulİy protected, as: Protection of 
İt is under the provisıons made by the Dayabhaga for the con- o uralonens 
trol by the husband”s kinsmen over the ividov”ə5 management, 

VVhen cash, or moveable propetty casıly: convertible into: 1 oa gb 
cash, appertaınıng to the husband”5 estate comes to the 
vvidovy”s hands, it vvould be almo-t impossible for the: revct- 
sioner to get any remedy ın most cases, if the Court vvould 
not interfere unless he could prove danger to the propberty 
from the ?,zodz of her dza/ıyg vith it, for she may “ecretİy 
deal vvith such: property so as to deprive: the reversioner 
entirely, The danger apprehended tə the gift to the vidov”o 
ovvn relations, of avhich: nö. trace can be found by the rever- 
sioner. So it is open to the reversioner to file a surt prayıng 
that moveables be placed ın the hand. of a Recetrver appomnt- Apporntment 
ed in the surt, (7) İt secms reasonable to presume danger of Receiver 
vvithout vvattıng for the mode of dealıng, and to appİy those 
equıtable prınciples, and to allov the: ividovv: permission to 
negottate for the purpose of more profitable investment vvhen 
the same is available, vıth the sanction of the Court, 


(v) Section şq, illastration (22) of Specific Relief Act, (Aet 1:of 1887) 

(tu) Rupu: e, Chandharil, i928 N 93 

(x) Raghava v Thoyammal, o M LT 296 rol C,67o 

()) Venkanna Narasimham xt Gogula, 44.M göş 4ıM Iİ ayə 661C 
10, lanakl v Narayanasamı, 431 A 207 39 M 034 20C VV N m2 
AC L 1309 3IML yoəoş TAL )ö9ş? 3?1 C. 61 
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VVhen vvidovr represents vhole estate ın süit.—İt has 


vhole estate already been said that the vvidov, represents the vvhole estate 
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of her husband, vrhich is entirely vested in her, no one: else 
havıng any present interest in the estate before the termina- 
tıon of her interest, İt is only: after: the: termination: of: her 
cətate that the actual reversıoner or the next hcir can be 
ascertained. To a surt respecting the hüushand estate 
she alone is entitled to be a party as representing the: estate , 
and a deciee fairiy and properly  obtaıned  agamst her: vill 
bınd the reversioners, The folloving: observations of the 
Privy Council in the S2zcqyevga case lays dövn the rule 
on the subyct —“ The same principle vyhich has: prevailed mn 
the Court: of this: country” as: to tenants-in-tail: representing 
the ınheritance, vvould seem to appiy to the case of a Hindu 
vridovy , and it is obvious that: there vvould be the geeatest 
possible inconventence in holding: that the succeeding) heirs 
vere not bound by a dectee faily and properly obtaımed 
against the vvidov”. İn the case of Pe?zaönaraın Sing (s) 
follovng the above principle, the Privy: Council: has: held 
that a decrce properly obtamed against the vidovv vhho 
represented the estate, operates as /es: ziz4/zcafa against the 
reversioners, (z) But unless the decision: could. have been 
impeached on some spectal ground, it vvould be binding 
on the reversıoner, (2) İn each case it is to be considered 
vrhether the estate vvas properly represented by her, Buta 
ətit by a vvidov for the recovery of possession being) dismiss- 


ed on the ground of limitatıon, does not operate as 7zs //447- 


€ İn this connection 9ea fast 67 Bog el, (2) ir C 186, 11İ A 19? 

(a) Rusal z Balıyant, aş 1 A 168), 40A so, 48İ C şs3, 28 CLİ şf9: 23 
C VV N 326 46MLL ) s97, (1919)M VV N işs, overruling Darbiri v 
Gobind, 43.A işs8 , see Bireshur 1: Kamal, ız? C VV N 337 , Gungı? 
İndra, 22 C VV N 3so,25C Lİ 39, aşİ C 4g, Gobinda v Mohini, 23 
1:C əşi (C) , Soshi v Chandin, 3ş C 1:1 348: (observatıon at 2 349) 
681 C 322, ıg23 C zo4, Primatha v Rhuban, 49 C 45 33C L) q42r, 
25 C VVN 485,641 C 980, rgə2 C azi, Ghelabhsi v Bai laver, 37 B 
172, 14 Bom L R. rr42: 71 C 89“, Mohendra ev Shamsunnessa, 19 
C VV N rə?8o, 2: CLİ sz, 271 C, osa , Shiva v Kali, içag P 392, 
Nagəyyə v Karuppayyee, 1930M 344 

(9) Rısal v Balvrant, sğra , Bar Kanku v Bar ladav, 43 B 829, 2: Bom L.R 
837. 831: C töq , Amrit v Gaya, 45 C sgo, asl A aş, o? C Lİ 23 
ni və N 409 I6A L ) 2ö5, 20 Bom L R, 546, 34: ML) 298 , 44 

40 . 


Ç, XI, 8.8) YUDİÇİAL, PROCEEDİNQS 78 
eaia in a suit brought by the reversioner after her death, (£) Ba yudvata 
İn an appsal to the Privy Council from the above mentitoned arana 
case, (4) it is observed that in a süt by or against a vvidov “)en 

İqr possesston of the estate or part thercof, she and the 
reversioners are equally bound by any final decree vrhich 

a Court makçs in such a suit, provided that the suit vvas 

fought out according to lav and vvas not collusive or: fraud- 

ulent, (e) 

In order that a decrec against the vridovv may be binding: yyhen decree 
on the reversioner, it is necessary that it should be passed bində te 
after a faır trial, after full contest in a 20za /74£ hitigation, but 
not one based on a compromise, (7) 

Compromise by vidove vyhen binds reversioner,—But Compromise 
in ardar that a compromise made by a vridov. may be binding 
on the reversioner, İt must be a settlement farrly and öosa /İae 
arriyed at of disputed claims (z) as prudent compromise (2) 
or maş 60,4 /fide for the estatc, (?) vyith due çar and 


(o) Ramehandra v Audemma, 32 ML ) 627 , Somasundaram v Vatlılinga, 
40 M, 840, 860, 441 C s$46, 


(d) ao M 842 


(e) V uthalınga ev Snrangathamı, 48 M 883: şa14.332 ao ML) 700 42 
C L.1 ş03 1g3ş PC 249: go C VN sz, “ər iş exğlared aga in Gaggo 
Bat z Ütsava, 33 C VV N $og şoCL) 52P C , aşam fol/oned  Murni v, 
Trilaki, 58 1A 158 35 C VUN sə, so PC 


(7) Katama Nachiar və Raya of Shivaganga, 9 MTA s39 23V R. PC sr, 
Madan v Akbaryar, 28 A 24: , Harinath z Motbur, zr C 8, Mahadıs v 
Buldeo, 30 A 7s, Gübünd v Khunni, ag A, 487 ree PC in /c6: note (£) 
belovı 7 CLR Zö, 81, see Rayakshmi v  Katyayını, 38 C 63g 13 
IC, 404 


(£) Khunnı v Govind, 38 1A 87,333 A 36,5 CVN əə ı3 CLİ) 
s?5, ar ML) ödqş, 1o IC 477, onu appeal from Gobind v Khuuni 29A. 
487 , Hımmat o, Dhanpat, 38 A 335, 35 İC 148, 14 AL) 340, 
Kanharya v Kishori, 38 A 679, 33 İC 693, r4 AL) 88r , Upendra v 
Bindesri, zo CVVN 2ro, 22 CLİ 452, 321C 468, Hirano Sohan, 18 
C VV N 99 ə241C go o? MLT iq, Kambınaynı v Kambıinayanı 
33 M. 473 20ML 7 204 SİC 640, Rama z Dayı, 43 B 249, Basavan v 
Natha 19025 Ö 30, see Sureshyyar o Mahesranı, 47 1A ön, 48 C oo 25 
C VV.N ıg4, 41 CL 433, s7 İC 3255 399ML) ör, i8AL) roğg 


(4) Raon v Kunlalal, s4 B 453 34 C VV N öz sr CL) 434 1920 
153 


(s) Ramsumran v Shyam, t P ?4r, a? CVVN 269 77 CLİ) 36 21 
ALI 18 əş Bom LR (34 44ML İzsi C9 IC ?r əz PC 3s6, 
Srinith v Nibirun, s) 1C 945 Kadikkaraı 0 Nadakkannu, (1921) 
M VVN 342 öz IC 7s2, Kamarasamı v Subramanıa, 3r MLİ/ 87 33lC 
€87 Bagavatı ə agdam, 2 Pat L ) 47: 62 IC 33 Mohendri v 
Shamsannessa, ig CİM N 280 2:CL1 17 o?71C 04 Rama Ayar 


vr Narayıınsamı tg26 M 60g, Ravlı zo Rama, iğ28 B iq Shanmuga v 
Kayeri, 1928 M zoğ Thakur v Dipə, ro PP 3ş2 
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caution, (/) by the vridov representing the estate, and not 
one designed to secure a personal benefit for herself vrhich 
vvill be no better than any other contract or alienatıon made 
by the avidovr (2) The viidovr is: not: boünd at her peril to 
pursuc a litigation to the ultimate Court of Appeal, (/) 

A compromise entered mto in vhich the: clamant vas 
given larger interest than he vas entitled to, is not bindıng 
on the reversioner, (22) So also a compromise is not binding 
on the reverstoncr if the disputant had no öozra /?4£ clam, (2) 
or it vvas not 202: fide but the result of collusion, (o) or 
yyhen the vvidovv by compromise says her husband vvasa 
yomt member of a Mitakshara family and thus diısclaıms: all 
titlc to represent her husband”s estate, (2) - 

But vhen the clamm s binding on the) estate then the 
decice on it avithout contest by the ividovv is binding” on the 
reversioner, the vvidovy representing: the estate vvas not: bound 
to raise any defence vyhen the debt vras realİy due, (2) 

Presumption.— Therc is, hovvever, no presumption that 
a property found to he ın possession ofa Hindu vidovv vo 
inherited considerable property left by her husband belonged 
to him (?) 

The questıon of acqursıtıon of property in the name of 
a xvoman and the presumption arisıng therefroni has already 
been dealt xvith (6) A deed purporting to convey full 
proprtetory rights vvill: be: construcd to convey such: rights 
unless the contrary appears İn the context or from the 


— 


(7) Gangamırtham v Rayamanıkka, s3 1C sss, ss6 (M) 

(2) Rama v Day, 43 B 249 See Srinivasa g Thiravengada, ss IC 88. 
20ML7 350 oL VV 594 lanak v Debi, z Pat Lİ 3zo 

(7) Upendra v Bindesri, Səz2ra 

(gə) Bhog irayı s Addepalli, 45 M söo iz1C təş, büt in this cönnection see 
Upendra v Gürüpada, 44 C VN 4c4 1930 C şo8 and see 2 74$. 

(2) S.e Obla Kondamı z? Kandasamy, 28 CYVN toşoP C Anup v Mahabır, 
3 Pat L 1:83 in this cönnectlon $ e 2 745, 

(o) Nagappa v Naranipp ), 48 ML 7 qör 87 C 667 1935 M z3t 

(6) Nırmın z Fateh, s2 A r78 1929 A 9 

(g) Subbammal v Avud nyammal, 30 M 3 

(03 Divan v İndarpal, 23 C 82: 201A 220 Venkataramayya v Venkatapp- 
ayya, 1930 M 33? , se, ante fe 580 

(3) Sxe ant 26 $s6sssi 


, 
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surrounding circumstances, (2) Under the Mithila lav” a simple 
and pure gift by the husband to the vvife does not convey to 
her absolute ovnership , she only takes :t for her life vithout 
any right of alıenatıon unless pover of alıenation is expressly 
conferred on her (z) VVhere express ıtention of transferi ing 
full rights of ovmnership appcars in the context, the other 
principles of interpretation relied on are of mınor importance 
and should not be allovved to restrict the natural meaning of 
the vords. (z) 

Acknov/ledgment of debt by vvidovr vvhen binds 
reversioner —An acknovledgment made by the vidov of a 
mortgage v/hile she vvas in possession as mortgagee, is not 
an acknovledgment svithin the meaning: of Section 19. of the 
Limitatfon Act so as to give a nev) period of lİlmitatıon in a 
redemption suit, as against the reversioncıs, inasmuch as she 
İs not the person through vvhom the reversioners derıve title 
or liability. (cv) But she can keep alıve a debt by making 
payments under Sectton 20. fa) But by amending the 
Limıtation Act, it has been settled that an acknovledgment 
signed or payment made by any vvidov or limited ovner 
shall be valid against the reversioner, (7) 

Adverse possession against a vvidovv —An adverse 
possesslon agaınst a vvidovv is not adverse agaınst the rever- 
sloner and the latter 15 entitled to tavelve years from the death 
of the vvidov to enforce his rights against the trespasser in 
respect to immoveale property (z) and to six years in respect 


(2) Yaıkaram v Umrao, 2 O VVN 7şr göl C 674. 1925 O 749 

(s) Hıtendra v Sir Rameshvar, 7 P so 32 CVVN ?öz- 48 CL) 83: 
ıgə8 PC rr2 (e) 154 

(xə) Soni v Kanharya, 3 A 227 401A 74 1? CVVN.€oş Ir AL) 380 
s Bom LR 489 25MLT st 9lC ör, see Mohini z Sarat, 86 1C 353 

(x) Chegamull v Govindasivamy, g28 M 972 

02 See Aet I of 1927, amending Act 1 of igo8  (Limitation Act) Sec ar, 
Sub-sec (3), fa) 

(s) Lımıtatıon Act, Art 14r, laggo Bar ə Utsava, sı A 439:33C VN 
8og, B8ar-22 soC,L İŞA C , Runchordas ve Parbatıbar, 23 B 7əş 
gö 1 A ?r, 83:3C N 691 on appeal from Vandravandas z Carson- 
das, zr B, 646 , Srinath v Prosuma, 9 C 934 F B., Bankey v Raghunath, 
sı A I88F B, 26A LL İio49 1928A sötr , Roy Radha v Nauratan, 
öC L ) 490, Siva Prosad ə Bhadramanı, 1929 93, see Laipt v 
Sohna, 1929 L 432 ş Ayyasvvanı e Mahadeva, 1929 M 42r, Deoram v 
Bığu, 1927 N 226, Phul v, Gobardhan, 1929 A 739. 
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to moveable property. (4) But a remote reversioner cannot, 
therefore, claim tivelve years: commencing to run after the 
expiry of tivelve years from the death of the vvidov, (2) 

But ın a sutt by or against a vidov for possession of the 
estate or part thereof, she and the reversıoner are equally 
bound by the prınciples of zes: pizdicafa and. the reversioner 
does not get the benefit of Art. ı41, of the Lımitatıon Act, (c) 
The Prıvy Council has thus explamed that there is no conflict 
betvveen the Board”s decision in the cases of zərc/azaizs and 
VatnnalZınga İt has becn so explamned by the Full Bench 
of the Allahabad High Court, (6) and Mr, Tustice  Düvarka 
Nath Mitter of the Calcutta Hıgh Court (ce) sıttıng vith: Mr, 
Yustice ack, The: decision of: Mr, lüustice Page of the 
Calcutta High Court (7) to the effect that there is no differ- 
encc ın principle: betivecn the 10ss of the reversioner”s rights 
by an adverse decrec agarnst the vvidov and the loss of such 
rights by adverse possession against her vyithout there beg 
any decrec, is thus overruled. 

But Artıcle 141 applıes onİy vhen the last full ovrner  Yvas 
in possessıon of the property at the time of his death, (7) ör 
vrhen the vidovr vas. in actual possession and dispossessed, (2) 

Adverse possession by vvidovy, -İn a: clam by one 
alleging: him-elf to be the: heir of another person, on vyhose 
death his mother and. after her, his: step-mothers vvere in 
adverse possession of the disputed  properties for more than 
12 ycars against thc above clamants, the Privy Council laid 
dovn the follovıng principle: —“The Hindu vvidovy, as often 
pointed out, ıs not a tenant for life but has a vvidov”s estate— 
that ıs to say, a vvidoy”s estatc in her deceased hüsband”s 
estate İf possessıng as vvidovv she possesses  adversely to 


(a) Lımit Act, Art 120, laıggo Baı ə Utsava, Runchordas v Parbatıbaı, 


$ee above (5) Amar s Rallı, r93o LL zr) 

(ce) Gaggo Bar v Utsava, see ağove , Hürrinath v Mathoor, z: C 820 
I-A 183, Vathialınga ə Srirangathamı, 48 M. 882 şə21 A) 322 . 49 
M L ) 709 42CL )l s63 goC VV N 3i3 ig2sP C 249 

(4) Bankey (€  Raghunath, sr A, 18826 AL.) 1049 ig38 A şöl, sec 
Lachmın v İshuri, ig29 O: 183 , see Kali vg Amla, 1930 A 307 

(e) Abınash z Narharı, $? C 289 soC L İ 220 

(7) Aurıbindoo v Manorama, 85 C gö3 32C VV N gr3 
Radha ə Nıl, sr € L 7 23 (Page and Mallıck, / 7) 

(g) Mohendra v Shamsunnessa, ig C VN 12860 zi CL) rş? 27 1C 254 
See Vaıdeo v Dhoom, gə, A 49, (22 Lachmin o, İshuri, r929 Q. iş? 


1928 C , 670, 
y 
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anyone as to certain parcels, she does not acquire the parcels 

as Stridhan but she makes them good to her husbanc”s 

estatc,” (7) A vridov, viho came into possesston of her 
deceased husband”s estate on husband”s death and vho subse- 
quently re-married but remaıned ın possession of the same 

for more than 12 years, vithout knoving that her right to 

the estate forfetted on re-marnagc and vithout any opposition 

from the real ovrners ivho vvere entitled to the estate on her 
re-marriage, merely acquired the rıght for her first husband Aqvense 
by such adverse possesston , (7) büt under similar circümstances ə a 
she acquires an absolute title to the propci ty acqurred out of M 
the mcome of the estate, (2) A svidovv vhen not: entitled to , 
possesston as a vidov at the time” vhen she obtans possession 

of ceftain property, Her possesston becomes adverse even 

against the reverstoncrə of her husband and may acqulre 
absolute title (2) by remainıng in possession for the statutory 

period, But if before the expiry of the: statutory period to 

enable a daughter to acqure right: by adverse possession ih 

a property agaıst her mother, the property vests in her as 

heir of the last full ovner, her prevrous adverse possession 

comes to an end, (əə) 


A vvidovv, svho acqurres occupancy  righto in: Aöa6/20/ agarnst other 
rıghts succeeded by her, acquıres them in her övn right: PTOPerties 
and not representmg: her husband”s estate (7?) So a property 
becomes her sz?z4/2anı property if acqured by adverse 
possession, (o) The general proposition that a vvrdov in 
adverse posscesion of any property takes it as her separate 
stridhan property, requires saəye hmitations if the property is 


acquired by a vvıdov claming: as such. (22 


1 HB 3308093177 0000 
s) Lüpvantı o Safa, s Lə ig3 şı 1 .A 1? 28C YV N göo z20M 1: VV ro: 
" 24.M LT 97, 22A L?. do 2P1 R əş 924 P C uzi, this folloved 
in Anant v Mahadev, 1929 B 333, see Beharı v: Ramkaran, ig28 O 23?) 
(daughter ), Bhagvan v Shib, 1930 A 341 (vidov) . 

(U) Umrao e Pırthı, igəş A 369 83 IC. 445, Desa v Dani, 1929 L 377 
Mahayan o Purbo, tt LL. 424 (rem"uned in possession for möre than 12 years 
after she gave birth n an illegitimate son) 

(2) Tanf ev Phool, ıg27 A 274 
Yi Rikhdeo v Sukhdeo, 49 A, 713 1928 A 4s) Sura) vi Tilikdharı, 7 P 

163 : 19238 P 220 See Chandra v lagııvan, gög O 215, büt see observas 
tion in Mathusivamı v: Ponnayya, 1928 M 82o, 822 

(m) Dhuryatı o, Ram, ş2 A 222 
(ə) Narain v Sada, ÖL iq 881C €4 1925L 305 
(e) Rampal e Baytang, ig260 O zir . 

(6) lagmohan v Prayag, 6 P.L.T. 203 8z İC 472 :: 1925 P 523. 
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No adverse VVhere a vridovr ts in possession of  properties belonging 
röperiy to a ğomnt family in İteu of her mamtenance, her posseəsion 
given for iş not adverse to the other members of the family and she 


maiten- 
ance cannot acquıre title by prescription, (g) If after the death 
of the husband a vvidovy is found m  possession and) en)oy- 
ment of yomnt family, it is to be ordinarily attributed tola 
maıntenance allotment and her posseəston cannot be ad- 
verse, (7) 
Same prın- VVhat passes ın sale in executıon against vvidov,.— 
hit rur Here again thc same difficulty may arıse as m.a suit against 
the Mıtakshara father alone, for a debt due by the vvhole 
family, ——the difficulty in fact distingurshing: betivcen proceed- 
ing: against the vvidovv personally, and those against her as 
representing the vvhole estate, İn execution of a decree 
against the vvidov) for a debt contracted for legal necessity, 
the right, title and intercst of the vyidovv may be sold accord- 
İng to the Civil Procedure, and the question may: arıse vhat 
vvas purchased, the svhole estatc, or the İlfe-nterest of the 
vidov ? And it vill have to be decided by the application 
of substantıially the same principles as have been laid dövn 
ın the case of a Mitak-hara father (6) 

Thu., vvhere a vidovy”s estatc ava sold in: evecution of a 
decree agamət her: person ally, for: arrearə of: maintenance 
payable by hor, vvhich vas a charge on the eətate, only the 
vvidovvys intercst passed to the purchaser,. (/) 

To find if VVhat executıng Court can do —A Court exccuting a 

ə bind- Gönsent: decree obtamed against a vvidovv vliereby a charge 

estate vvas created on her husband”s estate—the question of necessity 
bınding the state not bemg) gönc into by the trtal cəurt müst 
determinc ivhether the charge subsist after the death of the 
vidovr vhen the evecution is sought after her death, ( z) 


(9) Bhagıvanı v, Mohin, 29 C.VFN to? 3: C L) s9r.49 ML) ss 3 
AT y s89 881C şö i9sş PC gəz 

(9) Yushivant ə Daulat, d 1C 663 

(r) See İshivarı v Babu 47 .A 593 881C 93 əş A 49$), aafc 6 4?nu 

(2) Banun Doobey v, Br) Bhookuni, C 133 21A 275 24VVR 2)? 

(a) Munabur v, Aburubammıl, 53 M ?s0 ig3oM (88, 
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But in another case m vihich the vvidovr”s right, title and 
interest only has been sold mn executiou of a decree, it has 
been held that the Court ıs at İiberty to look into the yüdg- 
ment to ascertaın vhat vvas sold thereunder, and that as ıt 
appeared from the yudgment that the decrec against the 
vvidovr vvas ın respect of the husband"s estatc and binding onthe 
reversionary herr, the purchaser took the cətate abəolutcly, (7) 

İn ascertamıng vrhat vvas purchased at a sale in execution 
agamst the vvidov, the qucstion is vhat: vas Hable to be sold 
under the decree, and Avvhat in fact vas sold , and for the 
purposc of ascertamıng vhat estate vas intended to be: affec- 
ted by thc decrce, the pleadıngə, the yudgment, the decrce, 
the executıon proceedings, the sale proclamatıon, the amount 
of the purchase-money and the conduct of the partıc. must 
all be taken ınto account, (ze) 

İn the absence of any evidence to the contraiy it may be 
inferred that the credıtor ıntended to obtaın a decree binding 
on the estate, vvhen the İttigation: vvas vvith: respect to a debt 
vhich: vasiiın part or in vhole binding: on the estate , but this 
may be rebutted evhen a valuable propcity vvas söld for an 
madequatc price, (r) 

VVhen the husband”". property is sök in exvecütion ofa 
decree for money lent on the vvıdov”s personal seciirity only, 
though for legal neceəsity, the purchaser vould be cntitled 
to the vvidov”s İrfe ıntrest only (9) The Madras: İligh 
Court (zs) has dıffered from the abovc Calcutta decision holding 
that it is not in accordancc vvith the lav enunciated by thc 
Privy Council in: 2aösasın”s case (a) and Zanlatan?s 
case, (2) 


(ev) yugul v latındra, rr 1A 66: ro C gös 


(ev) Ramesvrar v, Provabatı, tg C VV.N şiş, 320 20 CL) 33 əş İC 8,, 
Srinath v Hari, 3 C VV N oğz, Braya v İoggesvrar, 9 CİL 1 346 ir, C 62, 
Roy Radha v Nauratan, 6 C L) 49o, Kiıranbala v Kali, 32 1C 58? (C), 
Trilochan v Bakkesvar, iş Cİ: İ 423 4 İC 89, Punit nv Roykumnri, 
23 CL ) 40o 3zİC $80, sec also İügül v Vitindra ave and Ray Niriyan 
v Beloy 754, 757 

(x) Thirumalarsımy v Venkataram”, 1929 M Gör 

(92 Girbala v Srinatb, rz CİVVN 7ög, Kallu vg F üyaz, 30. 304 

(s) Veerabadra v Marudagə, 34 M 188 2::ML 1 3zo, 339-340 SİC 1o?2 


(a) 13 C 2:.13LA,r (9) iş C zo 13 1A, 187 
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86. 0—PARTITION VITE EUSAAND3 
(0-PA.RCENEZ38 

VVhen can vvidovv claim partıtıon.— Although right to 
partıtıon is an incident: of: yomt ovnerəhip and every şomnt 
over of property 1s as a general rule, entitled to obtain 
partıtion, or: in other vyords to be placed in a position to enşoy 
his: ovn right: separately and vithout interruption and ınter- 
ference by hıs co-sharer, (£) yet tuvo or: more: vvidovvə: or 
daughters vrho have only a İlmited: interest: in the property 
yontly  inherited by them: cannot have the right to claım 
partıtıon mn the sense of division of title, netther can they have 
an unqualıfied right to claim partıitton in the sense of divison 
Of possession, as the same may be a temporary arrangement 
only, İt is therefore diseretionary  vith: the Court to allov 
it or not , and it vvould” be allovved if in the circümstances 
separate possession appears necessary for securing equal 
enpoyment to each of them. Still it: should be carried out 
in stich: a manner that it may not be detrimental to the future 
interests of the reversioners, (6) 

As regards the vvidovys: rigüt: of partition against: her 
husband”s co-parceners, the sa-ne rule applıes, that is to say, 
it depends on the diseretion of: the Court vhether: paitition 
should be allovved or not, There are fuvo: descriptions of 
cases : once in vvhich: the husband”s co-parcenersə are the rever- 
sioners , and the other in vhich the hüsband”. daughter and 
daughter s sons are the reversioners, İn the latter, there 
cannot be any obyection to partıtion, Büt as regards the 
former in vhich the hüsband”s estate is to go after the 
viidovys death to the same co-parceners against vyhom the 
partıtıon 15: clarmed, the: advantage to the vvidov, from. sepas 
rate enyoyment of her share and to bəth parttes from the 
çessatton of disputes and: disagreements, s: often cöunter- 
balanced by the expenses and trouble attending: the: tempo- 
rary severance, Hence the Court may vithəut division by 
metes and bounds, decree separate possession and enyoym ent 


unuanunununusununa———oxıxıZzgg8.niə Y.B...“ —n// UL LLL ə a ee Ə ÜL .————n. ni 


(O) Hemadrı v, Ramanı, 24 C s7s, s8o r C VN. 406, 
(4) lanoki v, Mothura, 9 C, s8o, 85 (F. B) 
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in such a mode that the reversionary interest may not he 
preludicially affected. (€) 

The Lahore High Court has held that the vvidov has 
a statutory rıght to cla partition against her hüsband”s 
ço-sharers. (7) 

Moveables and cash hov: divided —VVhere in apartıtıon 
there ıs rcasonable apprehension of vraste of v?zoveaö/es and 
cash, provision should be made in the final decrce for preven- 
tion of vvaste, a separate suit for inyunction is not 
necessary, (7) 

See. 10—REVEALSIONEZAS 
Sub-Sec 1—RIGHT OF REVERSIONERS 

Reversioner.—İt should be borne ın mind that the term 
reversıoner as used in Hindu. lav bears, a sense different 
from its ordinary meaning, for a Hindu  reversioner has no 
present interest in the: property, the actual reversioner may 
be a person different from the presumptive reversioner and 
his heırs : the terms the next heır of the last full ovner or 
the then next taker or heir may be used instead of the 
above expresston, A female heir may be a reversioner or 
the next heir having a qualıfied estate. There appears to 
have been some misconceptton about the matter., İt had to 
be settled by a Full Bench that ivhen a maiden daughter suc- 
çeeds ın preference to her marrted sisters and after marriage 
dies leavıng a son, the estate vill gö to her qualified sister 
as the next reversioner ın preference to her son. (/) 

İt has been held that in case of succession of collaterals 
after the death of the holder of the zezaoz”s es/afa the 
property ınherited by the reversioners is the separate 
property of all of them , (,) and they get 2ez cağz/za (7) 
The male reversioner is entitled to the reversion as the heir 
of the last full ovner and not on account of his relationship 


(e) Soudamıney v logesh, 3 C 232, 2?r, lanoki s Mothura, ? C s8o, 
s85(F B), Mohaday v Haruk, g C 244, 240, see also Bepin v Lal, ia C 
209:6B LL R r34 Boulnols 130, Hurrydass v Uppoornah,6 M İ.A 
433 , Padmamanı v İagadamba, 477 247 Panbaş, 8C VV N öş8, 

(3 Gopalı v Shamon, 7 L 346 

(£) Durga rv Chintamoni, 2: C zı: 8C V Nir 

(3) Tinumoni v Nibarın, 9 C 154 

(ə) Shib v Ram, 871 C gö8, igəs A 79 

(7) See 25 $$7, $S9 and 60g axre, . 
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vuth the holder of the vvidov”s estate or on account of being 
the hcır or representatıve of his father. (2) i 

The Reversıon—of the so called presumptive reversionary 
her is: mere cə  szzccessionis (/) or chance of  succession 
to the vvidov”s hüusband”s estate m case he becomes the actual 
reversıonary her: to the husband on the vvidovv"s death,— 
the vvidov”s life: being: deemed. as: the continuation of her 
husband”. life for the purpose of determming his het on her 
death svhen thc succession opens. 

Hencc it is not transferable and a conveyance executed 
by the reverstonary hetr in vvidov”s: İife-time müst: be in- 
operatıve, (74) So also during. the: life-time: of” the limited 
ovner m possesstlon of her father”5 estate, her husband as 
guardian of her: minor son, a presumptive reversioner cannot 
bargaın vvith the property on his behalf or bind him by any 
contractual engagement in respect thereto , as until the death 
of the mother the son has nothing to assıgn or to relinquish 
or evcn to transmit to his hcirs, ()) So a presumptive revers- 
toner cannot: enter into a compromise so as to bind the actual 
reversionci, as at that time he had only a, sğes: soccessionis, 
(ə) But a presumptive: reversioner can so act as to debar 
himself fiom  claimıng: the reversion vhen it opens (2) But 
an ag: cement betaveen tüvo reverətoners to divide the reversion 
vhen fallmg in, may be the: subiect of specific perform- 
ance (, ) Though a transfer of his mterest by a reversioner 


(6) See Venl it iramını v Subramanın, 1928 M 94s 

(2) Venk itanarayanı z Subbammal, 38 M qo6 421 A, əş 28 M. L. ) $ö 
ıg C VV N öqr 2:C L ) şis 9isP C 124 

(nm) T P Act, Ş6, Nund v Kanee, 29 C ass, 6C VV N 395, Manickım v 
Rama Lınga, 29 M zo, Müthuveeru v Vythilinga, 32 M 206, 19M.L, 
88 , Bhogaray ve Addepallı, 35 M 660, Vaddadı ə Kocharlakota 49 ML 
295, Marotı v Rarvant, 1929 N z22, Thakar v Uttam, oL 613, 1929 
L 295 , Thakur v Dipa, roP 3şz, Bindeshvarı v Har, 1g29 O 185 

(ə) Amrit ve Gaya, qs C şgo, 603, 22 C VVN qo9, 2? €C L ) 295, 34 
MT Toəgs,izl1 C iz) 20Bom 1 R $45, 16 A L 7 28 4 LC, 
468 , Sınkıtı v (alı, əz20 C 48 sr İC 545 

(e) Nigar ov Khase, 669 1C 893 1925 A 440, ce “Estoppel by act of rever- 
sioncr”, ğ Söz del 

(2) See “Estoppel by conduct of reversioner”, 2: 8oz öe/ə ,Kanhat v Bri), qo.A 
487 451A 8 28CL) ag 22CVVN giq 6 AL) 825 35ML) 
450 s Pat L VV 2904 20 Hom L.R ıc48 

(7) Pındıprolu v Pındıprolu, 2o M. 485 2 MLİT sösş, sec ağ Ram v. 
Ganesh, za IC s42(P) 
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is void, he may by becomıng a party to a compromise be 
estopped from claımıng as reversioner. (7) But by an 
agreement of surrender from the nearest reversioner, the vridovv 
cannot enlarge her life-estate into an absolute estate. (s) 

Though a reversioner has no present alıenable mterest, 
he is entitled to appear and be heard in a Probate Proceeding , 
(2) but if he refuses the next person ın the order of 
succession may exercıse the right. (zz) 

Section 43 of Transfer of Property Act. (v)—It has 
already becn stated (zo) that the interest of the reverstoner is 
not transferable. The provisıon of Sectton 43 of the Transfer 
of Property Act does not appiy, vvhen any transfer of such 
intçrest has actually been made because such a transfer cannot 
be said to have been made “İraudulentİy” or by “erroneous” 
representatıon. (zr), 

Sub-Sec 11—SURRENDER 

Surrender.—A female heir may surrender or properly 
spqaking vvıthdravv her life-estate and destroy her rights so 
as to accelerate successiqn: and vest the vvhole estate in the 
then next hetr, in the same vay as if she vere dead at that 
time, (2) İt is vvorthy af special notice that by the so-called 
deed of surrender, all that the vvidov” should do is to declare 
that she feel. no desire for exercısıng rights of ovnership 
over her husband”s estate, and so she gives up her rights 
therein and possession thereof , and to declare that her 
interest being thus vrithdravvn and destroyed, the immediate 
reversioner becomes entitled to the estate by the operation of 
the lav, of ınheritance, but not by any act of transfer made by 
herself, This is 2o,a /24e done vvhen the person to v”hom 
the deed ıs addressed, and in vvhose favour the relinqutshment 


(7) Anada v Gonr, 48 C 36 25 CVVN 496 33CL) 4s?7:6S1C əz, see 


PC qoCLT7 ro, see 2 8oz belov “Estoppel by conduct of reverstoner" 

(6) Gangabaiı v Harı, qs B r167 23 Bom LR şo öz IC 68o 

(6) Shyama vz Prafulla, x: CLİ) $s7 19 CVVN 882 3o1C ii, 

(4) Shib, Zi z2e goods of, s6 C 1070 1930 C 1şo, 

(v) Act İV of (88z as amended by Act XX of 1929 

(x) See page 792 foot note (ın) above 

(x) Pagannath v Debbo, 3: A s3 6AL) 49, Annada v, Gour, 48 C $36, 
s45 , Bindeshvrarı v Har, ı92g O 185 

(9). Nofer v Modhu, s C 732, Mansıingh v Navrlakhbatı, 73 IC, 822), cönfirmed 
by PC 43CL) 259 
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operates, is also her ovn rclatıon, for instance vyhen the 
surrender is made by the vidov in favour of her ovn son, 
her daughter or grandson İn all othei cases it is a mere 
pretext for an arrangement vhereby the property ıs dıvided 
betvveen the last ovrner”s relatıons and the vvidovy herself, the 
latter getting her share absolutely, so that she might give the 
same to her ovn relatıons. 

There is no partıcular form to be observed to surrender 
her interest, (2) İt need not be in vriting, but if a deed be 
executed it is required to be registered, (a) 

The rule originated from the doctrine that retirement from 
vvorld, or extinetion: of onc”s desire for property is avcording 
to Hunda lav, civil: death, and caüses, in the same vvay as 
natural dcath, the extinction of his rights in propetty, and 
has the effect of acceleratıng inheritance. And because 
retirement fron the vvorld or renunciation depends on the 
vvill of the person therefore it has been held that vithout 
the remotest ıdea of retiring, or renouncing, the vvidov, may 
do that evhich vvould follovv from her actual retirement or 
renuncıatton, 

Bat in order to  accelerate the inheritance of the rever- 
sıoner, the vvidovv realising the truc effect of: süriender (3) 
must convey the vrhole of her limited estate absclutely (£) and 
completely (4) ın favour of the then reversioner or reversion- 
ers (£) and not mn favour of one of them, (//) nor to one of the 
same degree , (2 hence vvhere a vvidovv executed a deed in 
favour of danghter”s son reserving: her life-mterest and declar- 
ing: him to be: entitled to the estate after her death, it has 
bcen held that therc svas no surrender at all, and therefore no 
title accrucd to him so as to exclude another daughters son. 


(s) Kotireddi ve Subbareddi, 1925 M. 382 (a) Gourı z Giya, 192? N aq 

(2) Krıshna v Subbannaş, i929 M Gr 

(c) See Bhagıvatı ə Dadu, gös N gs Si İC 878, Davlatv Nagorao, 23 
NLR sz? ı9ə? N 2go 

(4) Pvanti v Udit, gö? A 487 

(e) Narayanasıyvamı v Rama, 53 M 692 34 CVVN 1045 appe"l from 1926 
M 6og See Basangavda v Basang ivda, 39 B 8,. r6 Bom L.R 693 27 
IC q0z, Sham 9 parciha, 99 A s2o, Ram Bodh r, Ram Narın, ös 1C 
776 5 OL ) sız, Bar Nathə Mangala, 6 PL T 23r göLC ?3z, 

(/) Manyaya v Seshgiri, 49 B 187 

(69 Bechu z? Dulhma, rg?s A $ 
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(2) Nor can there be a valıd surrender in favour of daughters 
sons vvhen the daughters are the next reversioners. (z) But the 
question v/hether daughters consent could valıdate such a 
surrender, is kept open (7) 

Follovving the analogy of an adoption in Bömbay, made 
by a vvidov vithout any authority, it has been held that the 
valıdıty of a sız??eərder by her camnot be called into question 
on the ground of improper motive or of any condition belmng 
imposed by her , accordıngly, vyhere a vvidovv conveyed the 
vyəhole of her husband”s estate to the next reversıoner, ın con- 
sideration of an undertakıng by him to reconvey a, portion 
of the property to her brothers, the conveyance s held to be 
good and valıd, as vvell as that oxecuted by him in favonir of 
her brothers, neither of vyhich can be impeached by the other 
reverstoners., (£) 

The Madras Hıgh Court has held that once of tiyo: co- 
vvidovys cannot, vvithout the conyunction of. the other, 
surrender the estate, (7) nor can relinquishment by onc, of 
her interest in favour of the other, accelerate the rever- 
sioner”s rights if the: latter pre-deceases the former, (//) İt 
cannot bə dented that a vidöv can extingülsh her rights in 
her husband”. estate so as to accelerate the rights of the 
reverstoner vvhether he consents to it or not, (z) The gift 
by the vidov of the entire hüsband”s estate to the daughter”s 
son during the lıfe-time of the daughter does not opcrate as 
an acccleratıon of the estate of the daughters son. (o) 
But the gıft: of entire  estate to the daughter, (2) or to the 
reversioner by the mother along vith: all the: daughters, (2) 
or vvith thetr consent, (77) vill: accelerate the: daughters or 
thc reversioner s estate as the case may be, 


(2) Beharı v Madho, 19 1A 20 19 C, 296, see also Palla nv: Challa, 23 İÇ, 


oğ LL VV 277 (6) Narayanasıvamı v Rama, Sx/”a (7) 254 
(2) Challa v Palury, 3r M 446 
(2) Ama e laggu, 1925 M 13 
(m) Chengappa v Buradagınta, 43 M 85 39 Mİ / söz 6öolTC işs, 
(rr) See Basangavda v Basangavda, 3g B 87 16 Bom LR 609 ə? İC 1(7 
(o) Raya Det v Umed, 34 A 207 Q ALT ıs8 lC 632 
(2) Rup Ram cv Revatı, 7 AL 7 645 ÖC s4 
(z) Chınasvvamı v Appasveamı, 42:M 25 35 MLİ siz 481C 1ə?, Chiton 
hunnı, 1930 A 39$ in this: cönnectlon see Narayanasvvamı vz Rama, 74 
VVN roqs, oo P C 
(r) lankı v Sundar, 22 OC, 166 :60.L. 1 466 s3İC 462. 
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But she cannot relinquish her estate so as to affect prior 
alıenation made by her vvhich vill: be: göod for her life or 
until re-marriage (s) Mr, lustice Page of the Calcutta 
High Court, in an elaborate yudgment, discussing the various 
texts and decisıons of different High Courts, has held that 
the reversioner is competent to challenge the validity of 
altenatıon made by the surrendering: holder of the: zzd0zo”s 
estate even during her lİife-tıme, (2) Against his decision 
there vvas an appəal under Clause 15 of the Letters Patent, 
Their Lordships in appeal camc to the conclusion that the 
alleged surrender vvas for valuable consideratıion , and, 
hence, it has been held that ıt vvas unnec essary to consider 
the question, vyhether in case of an absolute surrender by 
a Hındau vidov" ın favour of the reversioners, the latter can, 
during the İfe tıme of the vvidov, recover possession of 
broperttes prevtousiy altenated by her. (z) The Madras 
Hıgh Court, (v) hovvever, as is stated above, mn an almost 
sımılar case expressed a contrary vitevr and a recent decision 
of this Court has disagreed vith the viev, expressed by Mr. 
Tustice Page of the Calcutta Hıgh Court, (vv) The Allahabad 
High Court () entertains the same  viev as that of the 
Madras Hıgh Court, 

But the Madras (7) and Bombay (2) İligh Court have 
held that a vvidov, after makıng some altenatıon not: binding 
on the estate, cannot make a valıd surrender as she has 
put ıt out of her pover to surrender the vhole estate, 
These decısions seem to contemplate sz??exdiez of vyidovy"s 
estate by the holder thereof as a kınd of transfer, 

İt is a settled lay (a) that surrender is an effacement of 
the vvidov vvhch opens the succession to the estate of the 


(5) Subbamma v Subramanyan 39 M. 1035 30M L / 250 321 C Bi3, see 

also Sundarasıva ə Viyamma 48M, 933 49ML ) 260 rozs M iz? 
sayya v Nirayya, 1927 M şo Meenamlal vz Aburteammal s3 M. 

yşo 1920 M, 688 

(0) Prefula Kamını tv Bhabanı, 1926 C 121 

(4) 30 CVVN rörr, roş8. 

(v) Sundarasıva v Viyama, 48 M 933 49M L ) 2066, see fəsi note (s) above, 

(m) Karuppa z İrulayee, 1927 M 429 

(x) Lachhmiı v Lachho, 49 A 334 1927 A 2,8, 46z 

(92 Viytaragh ivacharier vz Ramanuyachartar, ig M. 37 

(z) Sakharam ə Thəma, sı B-iqıig, ig28 B:26 

(4) sec anit 12. 7937794 
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next heir of the last full ovner, “ That is to say, she can so 
to speak by voluntary act operate her ovn death.”(2) Appiying 
this principle of lav, it appears that the vievv, of Mr. Yustice 
Page, that the reversioners vvho inherit the estate after sur- 
render, may challenge the unauthorised alienations made by 
the holder of the vridov/”s estate, even during: her İife-time, is 
more consonant to reason than the strong contrary (c) 
opinion, By surrender the rights of the next heir of the last 
full ovvner is accelerated and there is no rcason vvhy the rever- 
sioner vill not get all the rıghts then available including 
the rıght to challenge an unauthorised altenatıon made by 
the vvıdovv vvho m the eye of lav is deemed to be dead 
Her right svifh respect to the propörty in v”hich she had 
a vvidovv s estate have come to an end, 

The vtevv of lavv that there cannot be a valıd surrender 
v”hen the svidovv has made unauthorised alıenation seems 
to be equally fallacıous Tühe act of surrender of a vvidovys 
estate does not depend on the vohtion of any one else 
except the vvidovv, No one can prevent the operatıon of 
lavv comıng into play by the simple  vish” of the holder of 
the svidov”s estate, Nor can any one force her to enyoy the 
vyidov/”s estatc simpiy because she had made an alıenation 
not bındıng on the estate. VVhatever is left by the vvidovv 
after her proper use of the vvidov”s estate, vvill vest in the 
reversioner, and if any improper alıenatıon had been made 
by the surrenderıng vidov, the reversioner may be at liberty 
to set it aside, 

The Privy Council, in the case of //ax Sösg2, v, AVaxi 
/akhğatı (a) ın vhich tuvo vvidovvs, vyhen: VVards: of Court, 
surrendered the estate vvithout: sanction of the Court has 
held , “ The so-called surrender ın the present case vvas, as 


(2) Rangasami v Nachiappa, 46 İ A 23, 79 42 M.s33 36ML ) 403: 
(rgıg) M VVN 2öz ə3C VVN ???:29C L İ sgo.21LBom L R 64 
(17A L ) 26 sol C 498 

( ) see p 798 foot nötcs (u)) (r) and (x) 

(4) 5 P. go 43C L ) 2s9 sı CVV/.N 49 
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stated above, void in lavy, and vvas also votd as being ın 
contraventıon of Section 6o of the Act” The Courts ın 
İndia, perhaps, decided the case on the  onİy question, 
vrhether the surrender vvas valıd ın vievr of Section 6o of 
the Court of VVards Act, (£) and consequently ther Lord- 
ships observed as follovs “ Those learned yludges might 
have found on fact: that the deed vvas vord independently 
of Section 6o of the Act.” 

Theırr Lordships did not give any reasons for holding 
vhy the surrender vvas ınvalıd under Section 6, vyhich: rüns 
as follovvs “— 

“60, No VVard shall be competent to cicate, vithout 
the sanction of the Colirt, any charge upon, or interest: in 
hıs property or any part thercof,” 

İn cases of surrender, as has been stated above, the 
holder of the vvidovys estatc ig deemed. as: civilly” dead and 
hence, she cannot be said to “ create” any “ interest” in her 
property , she can, at best, be saıd to have extingüished 
her ovn rights in the: property and thereby expədited, the 
successıon of the reverstoner, İt has been observed by 
Sir Nalınıranyan Chatteryec, Kt.,, the Actıng Chief Pustice 
of the Calcutta High: Court, (Rankin and. Chakrabartı 77. 
agreemng) that there must be an effacement of the vvidovv— 
an effacement svhich ın other circumstances is: effected by 
actual death or civil: death-—ıyhich: opens the estate of the 
deceased husband to his next heirs at that date (7) İt ıs 
similarly held by the Allahabad High Court (£) that ifa 
vvidövr brings about a complete  cffacement of herself, the 
entirc estate vests in the next reversioner, İf a holder of 
a vvidovvs eətate, vvhen a VVard of a Court, but not a minor, 
leaves the life of a householder and begins to reside in a 
holy place maıntamıng: herself by begging alms, giving up 
all her interests in the property observıng: all formalıtıcs, 
hov çan a Court hold that there vvas no valıd surrender as 
no sanctıon of the Court vvas obtaıned under Section 60, 


3 Act IX of 187 79 v 
0) Prufollo Kamıni v Bhabanı, 30 C VV. N totr, 1038. 
Marı v, Hanso, 48 A. 485 , 1926 A, 413. 
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Surrender and reconveyance —VVhere, hovever, a 
vridovv relinquished the evhole estate mn favour of the then 
reversioner, and the latter made an absolute gift of half the 
estate to the vvidovv to enable her to make a provision for 
maintenance of a son adopted by her, vrhose adoption had 
been declared invalıd ın a suit by the reversioner, it has been 
held that the relinqutshment is valid as to one-half of the 
estate, and invalid as to the other half reconveyed to the 
vidovr, İt is difficult to follov the distinction . for the 
vvidovv intended rcally to relmquish one-half öz coxszderaftsu 
of getting an absolaute litle to the other half, (2) 

İn a İater case, hovvevcr, this rüling: is held to appiy only 
vyrhen the conveyances formed parts of one and the same 
transactıon and therefore the conveyance by the reyersioner 
to the vvidovv, vyhich is not: established to have formed one 
transactıon vvith the deed of  surrender executed by the 
vidovv in favour of the reversioner, is held to be not open to 
obiectton. (z) 

But in another case, vvhere the vvidovv and the nearest 
reverstoners executed a deed vvhereby the latter, in considera- 
tion of a portion of the estatc being conveyed to them by the 
vridovy, did 2oza fide give up all their rights to the remasin- 
mg: portion, and consent to the disposal of the same by the 
vvidovyv according to her pleasure, it is held that tha actual 
reversioner, vvho cla) through the consenting: reversiqners, 
are es/oğğedi and bound by the consent of their father, upon 
the authority of the case of 5a/?a?ıg? Səsg/ v. Manolarniğa 
S94g/, Ç) although the learned iudges vere of opinion that the 
reversioners could not grant a general release of their rever- 
sıonary right, vvith a viev: to enlarge the vvidovy”s pöyver and 
enable her to give an absolute title by prospective alenation. (2) 
İt is doubtful evhether the actual reversioner vyho derives his 
right dırectiy from the last full ovvner can be estopped by his 
fathers consent, (2?) and evhether 2az”ıəgə”s case really 


(32 ə mehunder v Sarnamoyı, 22 C 384 (2) Kanuram, s Kashı, rq C VV N 
2 


(2) ə A r İ2CVVN 74 öCL) 766 SAL71:3MLT: gBom 
L R 348, (022 Rangappa v Kamtı, 3: M.306 
(Ə See Bahadur ə Mohar, 29 1A 1 
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supports the vievv of estoppel, But it has been held that 
surrender for consideratton vrill not be mvalid provided it vvas 
for the entire estate. (7/2) 

PC viev The Privy Council after considering various cases on the 

surender, point has summarised the lav thus " “An alienation by a 
viidovv of her deceased husband”s estate held by her may be 
valıdated if it can be shovn to be a surrender of her vvhole 
interest ın the vvhole estate ın favour of the nearest rever- 
sloner or reversioners at the time of the alıenation, İn 
such circumstances the question of neccəsity does nat 
fall to be considered, But the surrender must be a 20?)4 

"ar atıpula" fide surrender, and not a device to divide the estate vyith the 

oq reversİoner," (ə), 

maintenanoe, A reasonable stipulation far maintenance (o) and resi- 

peyman sl dence, (2) or to pay the vvidovys debts, (2) does not affect the 

er dehts, yvalidity of a surrender provıded it is a öozı /72e surrender 

of the entire interest of the vvidovv and nat a device to divide 
the estate vvith the next reverstoner, But a surrender is not 
valid, vyhen made vvith the obiect of providing a süm of möney 
to the daughter under tha terms of surrender, inasmuch as 
the holder of the vvidov”s estate vvas fairİy certain that on 
her death the reversioner vvould not carry her v/İshes, and 
vhen the transactıon vvas resorted to to get at che çorpus 
paid ınto Court by Government as compensation. (7) 


(94) Brahamanarkudı v Mahalakshmi 34 ML1 s33 1? İC 487 

s) Rangasamı v Nachiappa, 42 .M $23, $36:: 40 1A 72 36 M,L 1.493“ 2 
CVVN 7? 29 CL şai? AL ) ş36 ar Bom LR 6öqo ço İC 4 
approved ın Bhagvat v Dhauukadharı, 461A 29 47 C 466 24CVVN. 
224 37 MLİ sı3“ 32 Bom LR 477: 17 AL ) 1030, see Sureshvar v 
Maheshranı, 48 C roo .,a7 1A 233 2s CVVN ig4P C 39 ML) rötr 8 
ALTI 1369 5z7LC 3z: , Khavanı v Chet Ram, 29 A r: 37 İC 86, Sham 
v yarcha, 39 A şzo, Motiv Laldas qr B gg 18 Bom LE oq, İndrav 
Carbasova, 4: Cİ. sir 87 İC ggo 1925 C 743 Sambasıyva v Rama- 
sramı 353 1061C, 72 193 M 803 Venkata ə Lot 82 1C 1o2$ 1g2$ 
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(o) Bhuta v Manga, ıg3oL o 

(7) Angamuthu v Varatharayulu, 42:.M 8ş4, 86 FB 37 ML) 284 şir IC 
486, Munugarrav Manugarra 34 MLİ 229: i21C gg Chinesvamı v 
Appasyvamı 42M 26 aş ML) sız ABİIC iq?, Supdiv Mariti öz İC 
göo (N), Mokham s, Bansıdhar, 9 ÖLİ qo 681C ya 1923 O 14, 
Abhoya v Ram, 89 1C ?7z7o 1926 € 228, Gohal v Surendra, 8: IC 804 
q 1925 C tcoq , Anna Nana vz Gorra, 128 B: 333 

(?) Rayagopal v Suryanarayana 4r ML) ) 208 64 İC 488 s(t92i) M. VN. 431 

(r) Siya subramanıa v Piramı 49 M.L 1 123 gəölC 1o24 1925 M. ttit, 
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İt has been held that the interest of the vvidov İn the 


property reserved for her maintenance need not be a life. 


estate. (7) 
Bub-Səc ili-SALE OR GIFT TO REVBESİIONER 

Sale or Gift by vvidovv of a pörtion to Reversioner.—- 
İt should be noticed that the acce/z/aZfon of successton by 
the vvidov/s relınquishment of her right in favour of the 
reversioner, must relate to the zv2ə/z estate, upon the theory 
of retirement from the vvorld or renunciation or extinction 
of temporal affections or of desire for property, operating as 
efvil death, But the gift or sale by the vidovr of a, 20?7/6x 
of her husband": estate to the reversioner, vvas held to 
convey an absolute title vıthout any legal necessityyivhatever, 
and to be good and valıd against the actual reverstoner, (s) 

But the Privy Council mn the  cases (2) referred to above 
has finaliy settled the question andihas held that a vidovr in 
possession of a lrmited estate cannot make a valıd transfer of 
an absolute right vvith respect to a portion of the estate to 
the reversioner ş as it is the effacement of the vidovv vihieh 
opens the right of the reversioner and as there cannot be a 
vridovv vyho is partiy effaced and partİy not so, 

Sub-Sec iv—ALIENATION VITH REVERSIONERS CONSENT 

Allenatıon vvith reversioner"s consent —ln some cases 
the validıty of an alıenatıon vvith the nearest reversioner”s 
consent 1s sought to be deduced from, or supported by, the 
yyidövy s: pövver of: surrender or relinqurshment of her: interest 
in her husband”s estate, causing the same to be vested in the 
nearest reversioner, But this is an effect of the cıvil death re- 
cognised by Hındu lav, to take place on the happening of 
any one of three events, namely, (1) degradation for the com- 
mission of a hemous sın causıng the guilty person to be 
qutcasted, (2) adoptıon of a religious order, and (3) renuncia- 
tion or extinction of vvorldiy affections and: desire for: pro- 
perty , and cıvıl: death causes destruction of ovrnership in all 
descriptions of property vrhether ıt be her 7/774/2azia or 
(r) Karruppa ev Mudalı, 44 MLT 36 67 C 397 


(s) Annada z Indra, ız CVVN 4g, Kanuram vg Kash, i4 CVVN 226, 
(0 See /fəof note (n) above 
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inherited by her, and opens succession to the next heir by 
accelerating inheritance. It should be borne in mind that 
the reversioner”s ovvnership arıses by the operation of the 
lav, of inheritance and not by any act of transfer by the 
vridovr, vho only destroys her interest, but does not cause 
the accrual of the next heir s ovnership, except indirectİy by 
accelerating succession, Szz?exeer must therefore comprise 
the vrhole of the husband”s estate , it can by no means ex- 
plain alienation of a portion of property , nor ıs it at all 
necessary to rely on ıt for that purpose, as the tvvo are un. 
connected accordıng to Hindu lav, Alienation vvith the 
co”rtent of the husband”s £öysəxzes is expressİy laıd dovn $ 
but this rule raises the question, v”hether the consent of 4/7 
or some of the kinsmen is necessary , and for the solution of 
this question reltance is placed on the doctrıne of surrender 
by the vvidovs: renunciation: acceleratıng: inheritance, and 
causing the estate to vest ın the z/)yəzea/za/e reversioner, vrho 
is therefore deemed the 2/z:s?)za:: to be principally consıder- 
ed as interested, and his coz:sexf must be taken to be neces- 
sary and sufficeent by the intendment of lavv, 

The conflict of decisions on this polnt, of the different High Courts, is 
mainly attrıbutable to the erroneous viev) that the vridovrs act of vithdraving, 
destroyıng, or relinquishing: her: İnterest, is the direct cause of the nearest 
reverstoner”s right, and that she may relinquish her rights in a. portion only of 
the estate, and that this liberty to sürrender a pörtion forms the foundation 
of the valıdıty of an altenation vyith the immedtate reversioner”s consent İt 
vrould be conventent to consider the lav of the Bengal School, first 

İt is laid dovn in the Dayabhaga itself (4) that the vridov may, vith 
consent of the husband”s kınsmen, deal vvith his: estate in any vay , and the 
reason 13, that they are her lavrful guardıans in default of the husband and 
the male issue This follovs from her status of  perpetual tutelage under 
the Hındu lav, (v) her supposed vrant of diseretion beg supplied by their 
qsşctoritus İt as only vüth: their permission, that she may make any giüft to 
her ovrn relatıon on her father"s or on mother"s side This rüle is suppore 
ted by the authornty of the folloviing text of Narada — 

€ 
sü serdar: vay: may: ferer: 
fafriiyiy q xx vi ici 
ufçefta fiq fra? fra?) 
aq sftegq vreqq fvevei: xy, ferr sola 
(u) DB r, 
(v) Texts Nos 2and3 
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vəhich: means,—“VVhen the husband is deceased, the husband”s kin are the 
guardians of his sonless vife in the d2:2o:a/ and care of the property, as 
vyell as in (the matter of) maintenance, they have full pover But, if the hus- 
band”s family be extınct, or contain no male, or be helpless, ör there be no 
sağında of his, then the kin: ol her ovn”parents are the güardians of the 
vidov, ” 

VVhile commenting: on this text the author of Dayabhüga says, that 
“disğosaP” means “gift and the: hke”  vvhich. expression means and implies 
“gift, sale and mortgage,” ie , any disposition: of property 

This: döctrine that the vvidovv may: vrith: the consent of the husband”s 
kinsmen deal vrıth her husband”s property, vvas acted upon by the Courts 
of yustice from the earliest times: Büt the difficulty vvhich: vas felt for a 
long time, vas, as to vəhether by “the consent of husband”s kinsmen” is 
intended, the  cönsent of all persons vihho may possiblİy be hein of the 
husband, or the consent of the nearest or the presumptive  reversionary 
heirs 

Thıs difficulty has növ, been removed and it has heen held that the prev 
sumptive reversionary her cönsent is sufficient, because the vvidov may 
by retirement or by renunciation, cause the estate to be vested ın the rever- 
sioner, and he ıs the person to be prıncipally regirded in this cönnection (70) 

So it appears that the vyidovr and the presumptive reversioner are together 
competent to deal vith the vhole interest of the vvidövr and of the reversioner 
ın the property in any vay they please, (v)but not in a portion ot it (y) 

VVhen there are more reversioners than one, of the same 
degree, the consent of 4// is neceəsary, the consent of onİy 
one or some being of no legal effect , the ahenation in such 
a case is absolutely void (z) This decision has been approve 
ed by the yudicial Committee mn 5az/?dərg”s (a) case, So a noris 
consenting reversioner can recover back his share int he 
reversion from the alıenee after the vvidov/s death. (2) 

The Privy Council in the same case lays dovvn for the 
first time an impərtant principle, namely, that the rever- 
sionerss consent need not ba given at the time of the 


alienation by the vvidovr, (e) If subsequent ratıficatıon 


(əə) Nobokishore və Hari Nath, ro C rsoz (FB), Ra) Lukhee v Gokool, iş 
M.LA 2og, a28 ız “VR 47"3BLRPC s? 

(x) Bicla v Harımanı, 3oCL/ 6, livatmal v Gianıbar (0SLR. 49: 35 
I IL. 

g) Rames v Sası,a3 CVVN 1o23 aoCL) bs s3 IC 6s4 

s) Radha v loy, r? C 8ğ5 and note göo (Srıstidhar v: Bro)o), see in this con. 
nection Sumutrabar v Hirbay, 1927 N 25, Yeəvant ə Tulsabal, i93? N. 


134 

(a) ao Ar.a3ş1lA,: 13CVVN z4.6CL) 766 SAL):.3 MLT tiş 
Bom LR 1348 

(2) Ağudela v, Mathura, 1926 A €og 


(c) See Malik v Malıkarlunaypa, 38 B 234 ış Bom LR 142 22 İC. oa, 
but see conra Mulugu v Mudigonda, şi M.L ) qo6, 36 1:C. 407, 
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is not sufficeent for valıdatıng a prevrous alienatıon, then 
arises the queətıon vvhether a prior: consent can validate a 
future alıenatıon ? İn other: vords, vvill: consent: have pros- 
pective as vvell as retrospective effect ? There seems to be 
no difference in principle: betiveen the tivo 

The Prıvy Council (4)) and the Courts in İndia (£) havc 
lately considered the effect of consent of the presumptive 
reversioners in an alıenatıon made by one vvho had only 
a tvtalovr”s estate in the property, İt is növv cleariy  explained 
that the vvıdov and the reversioner do not represent the 
v/hole estate, ınasmuch as the reversioner has göt no vested 
interest ın the estate but merely a xöes szccesstonis, Hence. 
it ıs novv finally settled that ““vhen the alıcnatton of the 
eyhole or part of the estate is to be supported on the ground of 
hecessity, then if such necessity is not proved a/zızsdz and 
the alienee does:not prove enqutry on his part and honest 
beltef ın necessity, the consent of such reverstoners as might 
fairly be expected to be ınterested to quarrel svith the: trans- 
action vill be held to afford a presumptive  proof: vhich, if 
not rebutted by contrary proof, vill: validate the transaction 
as a right and proper one,” (7) 

The valuc of such presumptton depends on the circumstances 
of each casc. (z) But the presumption is not: affected even if 


(d) Rahgasıvaml v Nachıppa, 42.M $23 461A 72:36ML/ 403:23 CVVN 
277 2ç C.L İ. $39 17A LI əə 21 Bom LR 640 şolC qşö on appeal 
from 28 ML) ı, Beyoy vz Girindro, ar C 793 18 C-VVN 6734681119 
CL./ 60 12AL l ir 16 Bom LR 425 27 MLT a 33lC. söa 
Harı Kishen v  Kashi, 45 C, 870 42TA 64 I9 CVVN 3zo 2:CL) 
228 13ALİ 223 28ML) söş ə??71C 674 

(6) Deb: Prosad ev Golap, qo C 72: (FB) iz CVVN zor 7 CLİ) 499:19 
VC 23, Shymadas vz Radhıka, 22 C.VV N 846, 29CLİ z4 47 "E”aşə , 
Gopeəvvar v urgamanı, 7 C VN roğz 9 CL) 318 2r:1C 20o, Ram- 
€əh v Shası?3 CVVN 1028 3oCLİ s6:s31C 6545 Marudhamuthu o 
Srinrvasa, 2: M 128 (FB) 8ML/ og, Nachiappa v Rangasivamı, 28 
ML) (1, afirmed by PC 461A 7z see above), Bhup v İhamman, 44 A 
95 1, AL 7 88: 64 İC 6go, Pıluv  Babapı, . B r6 i Bom LİR, 129, 
Motı v Laldas, 4: B g3 18 Bom L Rosa 37İC gds, Baı Parvatı v Daya 
bhaş, 44 B 488 zz Bom LR 7oq s8İC 226 (in connection vith Bömbay 
cases zee Vinayak ə Sitabar, 1gö7 N 32), Nabin v Hem zo1C 248 (C), 
Mata o, Devi ie IC s70(A), Bhagvana z Rameshvar, 6 OL İl, 460: 22 
OC 236. s3İC 674, Bar Nath ov Mangala, 6 PLT 73r go İC 732 


(7) Rangasamı ə Naehiappa 42.M $22/s4267a , sce Ramasıivamı v Rayagopal- 
/ acharıar, 22 L VV sı8 , tgə6 M 29, ” p 


(g? Thakur v Dipa ro PP 3şz 
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the reversioner received a substantıal benefit under the tran- 
saction, (2) 

The presumption of existence of legal necessity by reason 
of the consent of the reversıoner does not, hovever, arıse 
if the transfer vvas in fevour of such reversioner, (2) 5" 
vvith the consent of female reversıoner, (/ ) 

The consent of a female reversıoner, hovvever, vill not be Female re- 
effectual, (6) though under the Bombay school, she ıs entitled Yeşonen- 
to absolute estate on succession (7) But her consent is 
sufficeent to estop her from challenging an alıenatıon, (2) 

But the prıncıple that alıenatıon vvith: the reversioner s: Presumption 
consent raises a stropg presumption that the transaction is 30ner- 
valid and proper, has no applıcatıon ın case of a gift consent 
inter vavos (un) or by VVill (o) made by the vidov, 

Such a gift vvith the presumptive reversioner”s: consent vill 
not bind the actual reversioner or the adopted son, (2) But ın 
a case of gift of a portion of the property to a reversioner 
and a VVill of another portton in favour of a third” person, 
both executed on the same day, the deed of gıft beg: signed 
by the thiırd party and the VVill by the reversioner, it has been 
held that the reversıoner is estopped from challenging: the 
devise in fovour of the thırd person. (7) She and reə 
Thus the vvidovy and the reversioners cannot combine to annot turn 
turn the vvidovvs estate ınto absolute one. (7) absolute 

VVhat constitute reversioner”s consent —The reversioner hat sənsti 
ordinarily gives hıs consent by /oring the vvidovv: in execut- tütes con- 
ıng the deed of transfer, or by attesting the deed: reciting: his "eni 
çonsent to the transfer, vrhen he ıs avvare of its contents, (s) 


(3) Ambıkaz chandramanı 8 P 396 1920 P 389, sec Ramgonda v Bhausaheb 
s2Biı s41A 396 32CVVN 88 1925PC. 22?, Tangeva v gobındappa, 
1g28 B 49s Krisnnasvvamy 2: Muthlukashime, 1928 M r097 

(:) Upendra v Gurupada 34 CVVN qoq, 4o8 1930C scö 

(73 Kurvoteppa v Nıgayya 19gq B zgg 

(2) Bepin e Dur, .. 1085“8CL) 120 i2CVVN rq 

€ ?) Kishan v Namdeo, Ig29 N 277 

(nn) bən. To2ğ q sayadkhan sı B 47s FB), ig? B 200, Taneeva o Govinda- 

a, 1028B 4 

(0) PAbahulla v Rar Ram, 34 A. ızg 8 AL ) rşr8 iə21C öt , Drigpal ee Harhar 
24 OC 245 64 1C 8o, Pılu v Babay, 34 B söş 1 Bom L R 19gi, 

(e) Durga v Ramkrıshna, ı8C LI röz zr1 ?ıq 

(2 Tukaran v Yesu, sş B 46 

(z) Puran v Duti, rg26 A ə 

(r) Thakur v Dipa ro P ş 

(s) Sham v. Achhan, 25 LA: 518 189 , Udar v Gafendra, 7o IC, 8iş. 
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VVhen the reversioner negotiated the transaction and he vvıth 
the other reversıoners attested the deed, the alıenatıon is 
to be treated as done vvith the reversioners” consent, (2) 
But mere attestatıon ıs not necessarıly equtvalent to con- 
sent, (z:) nor is a reversioner estopped by sıgnıng the deed, 
from dısputıng the valıdity of an alienatıon made by the 
vyidovy, (7) Büt if the reversioner  stands as Surety for the 
due performance of the consıderations of a möortgage deed 
executed by the vridov, ıt is tantamount to a consent, (zv), 

But such assent should not be inferred from ambıguous act 
or be əsupported by dubtous oral testimony, (a) İt is: a 
question of fact, and may be proved othervvise than by a 
vrritıng , it must be establıshed that the reversioner consent- 
ed to the destructton of his reversionary interest, mn consider- 
ation of derivıng some benefit by the transaction, Aceord- 
ingİy, vyhere a vvidovyv söld a portion of” her hüusband” estate 
through the presumptive reversionary heır vvho acted as her 
Mukhtiar, but vvho did not receive any portion of the con- 
sideration, ıt is held that although it vvas stated in the deed 
that—“the vendor has become absolute ovrner of the share 
sold from the date of sale”—yet there bemg no evidence of 
necessity, the vvidovys İlfe-interest only passed, and  therefore 
the then reversioner"s grandson avho vvyas the actual rever- 
sioner vəs entitled to eyect the purchaser. (77) 

A transfer by vidov, of a. portion to the presumptive 
reversioner purporting to surrender all her interest and a 
sale of the same property by the latter the next day, both 
deeds beg registered on the same day consecutively, consti- 
tutes a transfer by vvıdovv vvith the reversioner”s consent $ 


(£) Srınivasaragavacharıar v: Rayagopalacharıar, ga? M. 438, 

() Abhoy v Attarmoni, 3 C VV N gr r IC qis Upendra o Bindeshri, 22 
CLİ 452 2oCVVN zo 32 IC 468, Mathura sv lagat, 8 IC. 289 (O), 
in this Connection see Gaya Sing v: Uchhaba, 1929 A. 22) 

(v) Lala Rup s, Gopal 36C ?8o iş CVVN 9ə0,o CL) s8 6 AL) 
s67 SMLT 4zş ti Bom LR,833 g3 PAR (igo9) 310 782, Thakur 
v Dıpa, 1oP 342, özz sec Chandı v Gur 1930 O, 339 


(vv) Sunder ev. Kamun gə N si6 
Harı Kıshen v Kashı, 42 C 876 421A 64 ı9C,VVN. azo. ə: CİL) 2əş 
ə. i3A L). 223 28 M.L) s65 2? IC, 674. l 


(32 hvanv, Mis 31AL 
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the aetnal reversioner after the death of the vvidovr, therefore, 
cannot get the sale set aside vithout proof of vvant af legal 
necessity. (2) 

The assent may be in vriting but snch vvriting is not com- 
pulsorily registrable. (z) 

Estoppel by conduct of reversioner.—A reversioner 
has got no 27)/se”// interest in the reversion during the İfe 
time of the holder of the vvidov”s estate. Hıs interest, as 
has already been stated, a mere xges sizccesstonis, But a 
reversioner may enter ınto a famıly settlement or agreement 
vvith the holder of the limited estate, so as to preclude hımself 
from challenging an alıenatıon made by the İlmited over 
on the strength of the agreement, (2) But the questıon 
v”hether the altenatıon can be questioned by the actual rever- 
sioner, had been kept open by the Prıvy Council : (z) but a 
subsequent decısıon of the Board has expressed that if some 
person other than the one vvho vvas a party to the famıly 
arrangement had been, at the death of the holder of the 
vridovrs estate, the nearest heir of the last full ovner, ıt might 
have been open to him to questton the alıenation, (4) The 
heir of the person vho vvas party to the settlement and vvho 
£race his ınheritance through him are, hovever, equally es- 
topped to questıon the alıenatıon, (£) So a male reversioner 
vho succeeds to the estate vvill not be bound by any act of 
the female reversıoner immediately preceeding: him, though 
she herself might have been estopped by her ovrn conduct 
vrhen the estate vested ın her after the first holder of the 
vvidov”s estate : because the male reversioner traces his in- 
heritance from the last full ovrner and not through either of 


the preceedıng limited ovrners, Bat the Calcutta High Court 


(s) Malik v Mallıkaryunapa, Si45ra /zo£ note (e) ? 803 

(a) Sa v Kunvvar Darshan, so A ?s. 

(2) Ramgovda ve Bhansahe, saB r sa 1 A 395 32 C V/V N 88- ge? 
PC 27, Hardet z Bhagıvan, 24 C VV N toş so1 C, 8iz P.C , Chahlu o 
Parmal, qı A 6ır şr 1 C gg, Baratıv Salik 38 A, io? 3: 1:C gig, 


Pulltah v Varadarayulu, 3 M. 474) see 2 748 /00/ nofc (r), ? 792 foot nofes 
(2) and foət sofe (?) of ? 8oş , Nakched v Sukhdeo 1030 A) 436, 

(c) Hardeı v Bhagvan, sec aöoyc 

(4) Ramgodovda v Bhausaheb, sez ağoog 

(e) bid, 
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8o8 
in a recent case secms to have held a contrary visu, ) y 
this vievv of lav be applıcd a vidovy "oldi ber ih , 
estate in collusıon yath her daughter vüo is the .. 
reversioner, may deprive the male reversioner absolutely ” 


the daughter happen, to sürviye the mother, 
Reversioner”s Similarly a reversioner be he a male or Kemale ry Vo 


assent hovv aşsenfs to the alıenatıon by the vidov: is estopped from qucs- 
far eflontr, tioning the valıdity of the alıenatıon (7/ everi ff the assent. 
ds to the cstate after another interven- 


İng reversıoner succec 
ing female reversıoner. (2) The posıtron is: not altered even 


if the assent vvas obtaıned for valuable consıderation (7) Büt 
ın each case of consent at the time of the transaction, the 
reversioner cannot be said to be estopped from contesting the 
transactıon after the death of thc limited ovvner, (2) and vvhen 
both partıes vverc avvarc of the truc state of  affaırs, (2) So 
also a reversioner is bound in equrty by, his: agrcement for 
good consideration not to claim the p,operty vyhen the succes- 
sion opens. (7/2) 

Though the reversioner ıs estopped from clamming posses- 
sion, the tıtle to immoveable property, m the absence of 
proper instrument duly registered, cannot pass to a person, 
merely because the reversioner admıtted of a valıd oral gift 


by the vvidovv to the donee, (zz) 


(/£ ) Madan v Rakhal, 33 C V/V N ıoqə ın this cönnection see also 
Upendra v Gurupada, 34 C VV N 404 193o C so8 


(2) Akkava v Sayadkhan, sı B 475 F B gəz B 2600, Tangeva v Govinda- 


ppa, 1928 B 4ags 

(5) Ramakotayya e Vıraraghavayya, x2 M ss6F B gög M çoz, Mahadeo 
v Mata, 44A 44, şo 19 A Lİ 799:.6031 C  7ər affirmed ın Fateh o 
Thakur, 45 A sag F B- roz, 387, Mata v Deb, 58 İC) şyş (A): 
Amarv Relendra, 871: C ?go, r9zş C r20$ , Shib v, Dülken, Fə L. 
23: 481 C 78, Basappa v Fakırappa, 46 B 292 2) Bom LER 1040, 
46 B 292, 23 Bom L R 1o40 (4 İ C ziq, Shibav Ram, 351 C 
go , Shunmuga v Koyappa, ol Ç 635. (1920) M VV N 679, South 
İndıan v Subbrer, 28 4 İL 7 695,291 C, 9s?, Bhallamuddı v Thiru- 
ə L / 284 881 € züsişgəsM (638, Viraraghayya v, Rama, 

(s) Ramakotayya ev Viraraghavayya, see a2ove 

(7 ) Ambıka v Candramanr, 8 P 395: 19293 P 389 see Tangeva v., Gobinda- 

ppa, 1928 B gs, see also Rengan z Palanıvandı, 1928 M. rtot 


(2) Rayagopalacharıar s Samı, 1926 M şız, 
(2 Sivamnatha vg Sivamınatha, r9zz M. 4s8, 
(ə) Raghubir z Narain ig3o, A 498 

(ə) Bachchı v Debi, ro29 A ş30o 
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An attestatlon by a presumptive reversioner on a deed of 
transfer by a vvidovv, does not by itself create estoppel against 
the reversioner nor impiy his consent, (o) 

Sub-Sec v -BSUITS BY REVERSIONERS 

Declaratory suit by reversioner, female and male — 
İt has already been said that vvhen a vvidovr alienates vrithout 
legal necessity or alıenates moöre  property than vhat is 
necessary for rasing the amount requıred, the presumptive 
reversioner may brıng a suit for a declaratory decree, though 
his interest ıs merely a contingent one. (2) Executton of a 
VVill by a Hindu vvidov” vill not, (2) unless for special rea- 
sons be considered to afford suffictent ground for grantıng a 
declaratory decree to a presumptive reversioner (7) But 
v”here the ıimmediate reversioner has frandulentiy colluded 
vvith the partıes to the alıenatıon, (s) or is: unvilling to take 
the trouble, or ovvıng to poverty unable to suc (£) or is a 
vvoman (7/) vyho herself has but a qualıified interest and could 
not even by iormning in the act of altenation give an: absolute 
title, the remote reversioner may bring such a süt, (v) Büt 
the nearest reversioner may be dırected by the Court to be 
made a party to the suit. (7o). 


(ə) Thakur v Dipa, ro P 332 

(2) Ra) Lukhee v Gokool, r3 M.İ A, zog i2VV R. P C 47, Göolab v 
Rao Kurun, iq MI.A 176, )umoona v Bamasoondarı, IC 289 31 A 
72 25VV R oşş, lıgdeep v larbası, 19 C VV N  rigr, Motising v 
v Sobhomal, 9 S L R 69 gol C g68, Balbhaddar v Prag 4r:A 492: 
17 AL ) Zöş sol C, g38, Obala Kondama z Kandasamy, 47 M 18: “şi 
VA as 28 C VV N şoşo P C , (declaration for amortgage decree not 
bındıng) Manakshı v Palanrappa, rg38 M. t28, (Sut by female rever- 
sıoner) Bal Kaur ve Har, ig38 L 242 

(2) Umrao v Badrı, 37 A qə2 13A L)) $si 291 C qoz 

(r) larpal o İndar, 36 A 238 31 A 67 :8C VV N döş 6 Bom LİR, 405 


1 L 17 149 

Ə) Ambıkas Chandramanı, 8 P 396 1929 P 289 , Vatamalı v Kundau, 
1928 L 207 , Bullrayu v: Butchi, trgo- M. 412: (vvithdraval for valuable 
consıideration of suit brought challenging: a VVill left by last full övrner), 

(0 Amar v Rallı, ıg3oL zr 

(u) lav.ahra v Data, igöş L 156 

(2) Abınash v Harinath, ax C 62 o C VV N gş, Ramyad e Rambıharı, 
4 Pat L İ 734 (VVomen ıntervening) , Chidambara ə Nallammal, 33 M 
410 s 1 C 1öq, Deoki v vala, so A 678 1928 A. 216, Lakhpatı 
v Rambodh, 37 A, go" zo 1 C 18 3 A L)) 616 (dauglter in- 
tervening) , Gümanan v İahangıra, 40 A şi8 ı6 ALT 4ös 
46 IC 186, in this cönnection see Sur)o v, Dalelo, 7 LL) 474. 87 
İC söz 1925 L s?3 

(ax) Sıta Saran v Yagat, 49 A Sis 
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The minority of the nearest reversioner does not empovveer 
a more distant reversioner to suc , the more distant rever- 
sioner may, hovvever, appear and sue as the nevt friend qf 
the minor. (7). 

İt has been held by the Privy Coüncil that ordinarlİy the 
right to suc belongs to the presumptıve  reversioner, (7) but 
“There is nothing to preclude a remote reversioner from İ)om- 
ing or asking to be ?oined ın the actıon brought by the pre- 
sumptivc reversioner, or even obtaınıng the conduct of the 
suit on proof of laches on the part of the plaintiff or: colluston 
betvveen him and thc ividovv or othet vvoman vhose  acts are 
impugned.” (s) The next reversioner can continue the: suit 
but not the legal represcntative of the deceased reversioner ş (a) 
but the remofe reversioner ıs not to vait till the suit becomes 
barred by limitation against all the presumptive reversioners, 

The period of limitatıon is tvvelve years under Art, i2ş df 
the Second Sehedule to the Limitatıon Act (1908) from the 
date of alıenatıon for both the nearer and remote rever- 
sioners, (2) 

An actual reversioner ıs not affected or bound by laches 
or contract of a presumptive reversioner, (€) even vrhen the 
former 1s related to the las t full ovvner through the latter. (4) 
İn this case a Full Bench of the Allahabad High: Court: re- 
vtevved all the prevrous decisions, and held that: one rever- 
sıoner does not derive his: title from another even if that 
other bc hı: father, but he derives his title from: the last 
full ovner, (2) If, therefore, the right of the nearest rever- 


(x) Kalıcharan v Bageshra, 23 AL) 6s3 89 IC 374 193: A s85, 
Viranvalı o Kuündan, 19 28 L 207 

(9) Yandu v Tarif, a? A 4: 19 CVVN oz? ər CL) 26 28MML) 433 
17 Bom LR 44 əz IC 892, Mata v Nagesvar, 30 CVVN 026 $ş2 
1A 398 ə28OC 332 soML/ 18 gs İC 272, Gümanan v  lahan- 
gira, 40 A si8 16 AL) 46 46 İC 186, 

(:) Venkatanarayana v Subbammal, 38 M 406, 412 42 1A ı2s 19 
CVVN. 6ş: 2: CL) sis 29 IC 298 28 ML) şöş, lanakı v 
Narrayanasamı, 39 M 634 431A 207 3: M,L7 225 2oCVVN 1323 
24C ıı 309 14 ALT 997,37 VC 101, Fateh Singh vo agannath 
Baksh, a9 CVVN 740, 7srP C 

(a) China v Lakshminarasamma, 37 M 406 22MLİ 375 isl C 23 

(5) Kunvar v, Bindraban, 37 A 105 13 ATI 196 26 İC 737, Gadıraşu 
v Dandu, s3 İC. izi, Varamma v Gopaladasayya 41:M ösşo (F B.) 35 
M L.)1 sZ7 46 IC 2oz, Ranga v Ranganayakı, gs ML 1. 3öq 

(ce) Abdul ev Bishan, ig3o A 9 

(d) Bhagvanta v Sukhi, 22A 43(FB) 

(e) See Veerayya ? Gangamma, 36 M s70 23M LI 269 161 C Bə, 


C, XiT, S, 10, ss, vİ SUTTS BY REVERSİONERS $ı 


sioner for the time being to contest an alienatıon or adop- 
tion is allovved to be barred by İmitatıon as against him, 
this vvill not bar the similar right əf a remoter reversioner, 

The period of limrtatıon for instituting a suit for declar- 
ing the invalidıty of an altenation bemg tvvelve years from 
the dafe of the alıenation, should the same be alloved to 
elapse by the reversioner, then no nevv cause of actıon can 
arise after hıs death to a remoter reverəioner vhho may 
bring a sutt for possessıon after the vidov”s death, though 
barred as regards a declaratory sut (U/) 

A suit for declaratıon, brought vvithin the three year. after 
a minor reversıoner attarned mapority but more than tvvelve 
years after the alenation ın questıion vvas made, vvill be barred 
by limitatıon if there vere other reverstoners of the same 
degree, as the provision of Section ? of the Lımitation Act 
does not apply ın such cases. (£) 

The revcrsıoners, hovvever, cannot sue for a declaratıon 
that he is the nearest reversioner, (2) unless the decısion of 
that questton is incidental to the grant of some other reltef 
to vyhich he may be entitled, (2) 

İn the case of 5a/adıuzr v, Mohar, (7?) in vrhich a certain 
arrangement betivecn a, vvidovv and the then reversionary 
hetrə vas contended to be binding, as a. contract, on the 
actual reverstoners vvho vere the appellants before the 
Yadıcial: Committee, their: Lördships made the folloving 
observatıons,—“assuming that this arrangement “” amounted 
to a contract betvveen the then clarmants and Pritu (the 
vvidovv), such a contract is not binding” on the) appellants 
(actual reversioners), According to İndian lav, the clafmants 
of 1847 vrere but expectant heirs vuth.a ses sccessionts, 
The appellant: claim ın their ovn rıghts as hes of Mohar, 


(7) Mesrav vo Gırilanında, ra CVVN 8? 


(?) Neelakantamıor v €hinnu, 1927 M 216 
(2) Deokı s vala, şo A 678: ig38 A 26, linakı v, Narayanas-ml, ig M öy 


431A 207.3: MLİ əş zo CVVN r3aə3 24 eol 309 14 A.İ: 
Q97 37 İC 16, see also qudagar q Pardıp, qş 1 A. 2: 48 C 10 22 
CVVN 435-237 CLİ, 185 34M 67 6 AL İ ör zo Böm LR. şog 

(3) Navaneetha v Ramasvamı, 4o M 8?7r.33 ML) 27? 39 İC 223: 

(9?) M.V/.N zor 

Q) 9 LA. r,89.24A g4 6 CC VV.N, 69 4 Bum, LİR, 233. 
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vrhen the succession opened, and it vvould be a novel pro- 
position to hold that a, person so claiming r boünd by a 
contract made by every person through vhom he traces 
descent.” 

There are some cases in vvhich the actual reversioner 
is held affected by the laches of presumptive reverstoners, (2) 

İn a sutt for declaratıon that a mortgage evecuted by the 
vridovv to pay her husband”s real debt due not to the 
mortgagee, ıs not binding” on the estate, the onus is shifted 
on the reversıoner to prove that the debt contracted by the 
husband of this vvidovv vas tamnted ivith immorality, (/) 

VVhen the nearest reversioner entets into a compromise 
and thus prevents himself from claimıing: the property, the 
next remote reversioner does not thereby acqutre any right 
to challenge an alıenatıon by the vvidovv düring: the İife time 


Of the nearest reversıoner. (7/2) 

The Specıfic Relief Act provides for declaratory decrees in Section 42, 
and then lays dovrn ın Section 43 that a declarition made by the Court in a 
süt: for. a deciaratory decree is binding only ön the parties to the sutt ind on 
persons clatmıng through them respectively Hence it follovis that as one 
reverstoner doeə not clatm through another, one cannot be bond by such a 
decree in qut by inother İn //zəzooza v: 5ama, (s) the Privy Council express- 
ed a doubt as to vəhcther a decree in favotir of an adoption passed in a süt by 
a reversioner to set it asıde, vvould be binding upon any other  reversioner İn 
n later case by the prestimptive reversioner to set asıide an alienntion, their 
Lordships indicate strongly that such a decision  vvould nöt be binding as 
yes yadicafa on a  nev, reversioner (6) Son a case for declaratıon, that a 
VVill.in vvhicb an isste vas rarsed and decided as to the position of: the 
plarmtiff as next reversionary, heir, their Lordəhipə polnted out in order tö 
guard ag"ınst any possible misapprehension, that the present deciston  vill 
have settled nothing as: tö vvho vvould succeed, vrhen the inheritance opens 
by the death of the vidovr, the issue bemg decided only” betvveen  parties to 
to the sutt (2) 

The Madras High Court has taken a vtevv in favour of 


the binding character of the decrees ın declaratory suits 


(0 Pershad v Chedee, $ VV R r, Mrino se Bhoobbun, 33 VV R. 42 and ə8ş, 
Harnabh v Mandıl, 27 C 379, 403 

(2) Mangsl ə Deva, r929 L $46 

(ə) Mithan ə Nabi, 927 A 8 

(ə) 31A ?73,84 : C 280 25 VR əşş 

(6) İs 6 Hansbutti, ro C) 324, 331 10 İA iso, iş? , see Arunachela o, 
Kuppunadha, 2: IC 2 (igi) MEVV N 866 

(2) yarpal o İndar, 266 A 283, 244 3:1A 67 zo SCVVN döş 6Bomn LR 
495::14 ML) 149, see Veerammal v Kamu, 3o LC. 8iş 2 LV 80, 
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relating to adoptions, (4) İn a suit by a reversioner for.a 
declaration that the adoption made by vvidovr ıs ınvalıd, the 
Privy Council has held that “such a suit by the presumptive 
reversıoner is in a representatıve capacıty on behalf of all the 
reversioners.” (7) 

The Calcutta High Court, has applted the above principle Calcutta 
in a case in vvhich a mortgage vvas executed by the vridove “"""” 
and the presumptive reversioner and a decree vyas obtained 
by the mortgagee ın a suit mn vhich both the vvidovi and the 
p”esumptive reversioner  vvere impleaded as: parties, The 
Court held “a reversioner so impleaded may be deemed a 
party in a representatıve capacıty, (s) and a decrce fairly 
made ın hıs presence, so İong as it stands, binds the inheg- 
tance, v”hether he or some one else ultimately becomes the 
actual reversioner vyhen the succession opens out on the death 
of the vidovv, € £ £ The: title: of the purchasers in this case 
can consequentlİy be defeated by the plarmtıff, only after the 
decree, vyhich is the root of that title, has been successfuliy 
impeached for fraud, collusion ör other like reason ” 2) So 
a collusive decree  vith: the presumptive reversioncr does not 
bınd the actual reversıoner, (:/) 

The Prıvy Council in the case of: /axzo22 Aəmol 0, Viev ofP C, 
Narayanasamı, (v) has explaıned the lavv evhich: has been 
quoted vvith approval in a subsequent: decision of the same 
Board. (uv) İt: is observed as follovys .— S 5 5. a reversionary 
heir “ $ £ 15 recognised by Court. of Lav as havıng a right 
to demand that the estate be kept frec from vvaste and free 
from danger during. its: enpoyment by the  vvidovv or other 
ovner for life”: 9.a reversionary hem thus appealıng to 
the Court truly for the conservatıon and Şuüst admınıstratıon 


(7) See ante 16 284 265 

(r) Venkatanarayana v Subbemal, 421A əş 38 M 406, 41: 19 CUN 
6aı 33 CLİ sis, 28ML) şiş 291C gö, see Varamma v Gopolas 
dasayya, 4 M 69 FB 3: MLİ s?" 461C 203 

(s) Venkatanarayana v Subbammal” suğra 

(6) Ganga 6 İndra, 22 CVVN 3gö, as3 25CL) 39: as İC. 46. 

(4) Gadhu v Bansgopal, 1929 ə 

Xü 634 43 ə 207 zo CVV.N 33 244CL ) gog9 31 ML.).aşş. 4 

g97, 37 IC söt 

(vv) Kesho Prasad e, Sheo Fargash, 46 A 83ı sr1A 38: 29CVVN 66, 

see Mata v Nogeshar, 47 A. 33, 3oCV/N ğa. 
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of the property does so in a representative capacıty ” 9 8,ə 
The Madras(z) and Lahore High Courtə( y) have held a similar 
vievv, 
A decree for declaration enures for the bencfit of the 
reversioner vvho succeeds after thie death of the vvidovv, 
though the reversioner vvas not m exrətence vhen the decree 
vvas obtaıned, (s) 

An unauthorised alıenation made by a vvidov does: not 
entitle the next reversioner to immediate possession, (4, nor 
to follovv the consıderation money. (2) 

Suit for possession after vvıdov”s death —After the 
vvidov””s death, the then hecır of the husband or the actual 
reversioner ıs entitled to recover possession by eyecting the 
purchaser, of any property altenated by the vvidovv vvithout 
legal necessity, or vvıthout the presumptive reversioner”s 
consent, vvhether the property be movcable or ımmoveable, (c) 
He is to establısh that he is the nearest reversıoner, (4) but 
any one settıng up a kinship nearer than that of the plaıntıff 
is to prove that rclatıonshiıp, (6) But in his suit against a 
trespasser, no strong evidence is requlred to prove the death 
Of a nearer reversioner, (£ ) 

He is not bound to se£ aszez the alıcnatıon vhile sumng: for 
recovery of possession from the alıcnee, (y) as contemplated 
in Artıcle gı of Schedule r of the Limitation Act. Accord- 
ingiy, ıf there be more reversıoners than one, each of them 
can maıntaın a suit for his share only, and is nöt bound to 
sue for recovery of the v/hole estate, (2) It is not necessary 
for the reverstoner to plead absence of legal necessity, it bemg 


incumbent on the alıcnee to prove İcgal necessıty for 


(x) Hussain v Venkata, 47 MLT s45.831 C rao o25M 85 

(y) Thakar v Uttam, ro L ör, 642 1929 LL 29ş, Kahır v, Umar, L 421. 
(22 Naraın v VVaryam, ıg38 L 545 

(a) Sarabyıt v Bhagvvot, 3o1 C s78 (C) 

(5) Ramayya z Mahalakshmı, (1g2r) M VV.N a34 6414, 48r, 

(ce) Pandhorinath o, Govind, 32 B sg g Bom LER 13os 

(4) lavitn ve Gendan, 46 A 779, Sarfara/ vz Rayana, ıgəg O, 129 

(e) lavıtrı v Gendan, 49 A 779 


(/) Badıl v Sarasvratı, 1937 A 687 
() Harıhar v Dasarathı, 33 C 27:09 CVVN, 636: C L ) 408, See Kesho 


” Chandrıka, 68 LC 394 .3 Pat, LT 797 5 Rukhamabaı o, Keshav, 3i 
. 
(8) Sankar v Beqoy, r3 C,VVV N zor: SC.L 1 458.41C şi3 
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establishing his title to the property alıenated by a vidov (?) 
Even vhen an alıenation may be partıally fustifiable, ora 
portion of the consideration may be valıd, the vvhole alıena. 
tion must be set asıde,(7) 

İt has already been stated that an unauthorised alıcnatıoı, 
by a holder of a vvidovys estate is not votd büt voldable at 
the instance of the reversıoner , (£) it is not a personal right 
to the reversioner but an interest in the property vvhich, upon 
the death of the holder of svidov”s estate, has descended to 
him from the last full ovner, So a transferee of the rever- 
sioner can challenge an alıcnatıon made by the vvidovr for vyant 
of legal necessity. (7) But an alıenee of the reversioner cannot 
questıon that hıs alıenor vvas not represented in the previous 
suit, because the reversioner vyho brought the suit, did nqt 
öona ftde çontest it, (5) 

VVhen an alıenatıon by a vidov: cannot  remain valid 
after her death, there bemg  nerther necessity nor the next 
heirs consent, the parchaser cannot have any equity against 
the reversioner for money spent by hım fer erecting any bullding 
on, or making any improvement of, the land improperly 
altenated, (4) But in the case of Adi? /Va/2 v, MatAu Mal, 
the first Court of Appəal, though held that alıenee from the 
İrmited ovyner is not entitled to costs for improvements made 
by him on the property vvithont the knovledge or acqusesence 
of the reversioner, yet granted him a reasonable compensatıon, 
The Privy Councıl on appeal vvithout: expreəsing vyhether 
the alienee ıs entitled to any compansatıon, assessed it ata 
reasonable sum, (4) İn a still later case the Privy Council (2) 
has allovved expenses for improvement vhich: have: increased 
the value of the property bermg set oil against the claım for 
mesne profits, 


(s) Sham v Achhan, əs TA 18), 19 

(7) Deputy Commissioner v Khanyan, 22 A 33: 94 1A 72, Hari v Pairang, g 
CL 1453 i3CVVN es“ (2) See ante 2 758, 773. 

(2) Nıshakar v Ram, 16 IC, 624, 6, Thikar v Uttam, (oL 613, 637 1929 
L, zoş , Sherk Mahammed v Ramehandra, rgeöN 179 

(mn) Nara v VVaryam, 1928 1 ə 

(8) Vn) Bhukandas ev Dayaram, 32 B 32 g Bom LOR ri8i, Müuddusamı v 
Bhaskara 29əML) 357 20 IC 8s3 (e) oC ö ı? CVN 7o? 

(6) Bhagvat v Ram, 26 CVVN 257 3PLT 220 35CL) zr 24 Bom, 
L R 336 20AL 26 42 ML)2343 öslC €9 
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İt has already been said that vhen the sale is excessive 
the reversıoner may have the sale set aside on payment of 


the amount necessary to be rarsed, (?) But it seems that 
the difference should be considerable, for fastifying such a 
Course, 

A suit to set aside an alienation by a reversioner is 
brought ın a representatıve capacty and bində others. (7) 

Various alienees ioined in one suit —A reverstioner in 
the same suit can claim hıs share of the property against 
another reverstoner vvho vvas in possessıon of some of the 
properttes and against three other persons, tvvo of vvhom vvere 
purchasers and one a mortgagee from the vidov, (s) But 
in case of success, the plaıntıff may be allovveed costs so far 
as each set of defendant: is concerned, proportıonate to the 
value of the property ın vyhich: such: set of: defendants may 
be interested., (7) 

Deceased vvidovvy"s debts —The actual reversioner suc- 
ceedıng: to the possession of the estate after the death of the 
vridov is böünd to pay off the debts contracted by the 
vvidovy for a valıd purpose for vrhich she might have alıe- 
nated any portıon of the estate, although the debts vvere not 
charged upon the estate. İt vvas so held by the Calcutta 
Hıgh Court in the case of Zaəəzcoomer AHitter (6) in, vrhich 
a vvidovr had. borrovved money for the purpose of defrayıng 
the marrıage expenses of the daughter of a son vyho had pre- 
deceased hs father and died: vithout repayıng the  debt, 
But the Allahabad (7) and Bombay (z?) High  Courts dissent 
from thıs viev, 


(9) Ante ? 765 

(r) Kesho v Sheo, 44A rg FB S9AL) 749 :641C 248 1922A got 

overruling Chhiddu və Durga, 22 A 382 and Darbari v Gobind, 43 A ss8 

(5) Order r, Rule 3 of Civil Procedure Code (Act V of rgo8) Lala Rup v, 
Gopal, 36 C 780, 798 36 1A io 31C 382, Balkrıshna v Hira, 36 A 
406 2410 g5 

(2) Ranganatha v Rayagopalacharıar, 1928 M 16 

(u) 6 C 36 

(v) Dhira) v Manga, ıg A 3oo 

(və) Bhagvvantrao v Ramanath, sə B s42: 1928 B şo 


C, XII, 8. 10,ss.v) SŞUİITS BV REVERSİONERS 6r7 


İn the case of /7477y)o2un Roy (z) it has alsq been laid 
dovn by a Full Bench of the Calcutta High Court that 
if a female heir, vrho represents the entıre estate, enters into 
£ çontract vvith a tradesman, vrhiçh: has: conferred a benefit 
upon the estate, and İs suçh as a prudent ovrner vvould make 
for the preservatıon of the estate, the oblıgatıon arising out 
of it vill be annexed to the estate in the hands af the rever- 
sioner, if she dies before discharging the same. The facts 
Qf the case yvere as folloyvs “—A daughter mheriting a large 
estate belonging to her father, ordered for a quantıty of lime 
for the purpose of makıng repaırs to certaın houses of the 
estate . the repairs “vere completed, but she died  vithott 
payıng the prıcc of the lıme supplied on eredit, The: İlme- 
merchant vvas declared entitled to recover from the estate in 
possession of the reversıonary hcır. 

İt should be borne in mind that the vridovv takes the 
estate as the survıng half of her husband, her life is deemed 
as the continuation of her husband”s life, for the purpose of 
ascertaring the reverstonary hetr, The estate is fully vested 
in her ın the same vay as if the husband lived in her, the 
distınction bemg that her povver of altenation and of charging 
the estate for debts ıs gualıfied, If the debts contracted by 
her are lavful, then the same consequences should follov 
as if the samc vere the husband". debts, that is to say, the 
debts should be a charge on the estate ın the hands of the 
reversioner vvho must be deemed to ba the heir of the  vvidovv 
representıng the husband, and as such, hable to pay her lavə 
ful debts. The reversioner cannot succeçd in most cases 
except upon the theory that the husband lives ın the vidovv, 
and dies vvhen she dies, İt appears to be perfectiy reasonable 
and equltable that hıs lability should be determined by the 
same theory vvhich forms the foundatıon of his right, he be- 
ing entıtled to the residue left after meeting the: vvidov”s 
lavful expenses, VVhen the reversioner is entitled to the 
rents and profits that accrued and became due to, but vvere 


(x) ro C 8əş, see South v Visivanatha, 24 1 3981 ), Ganap v Subbi, 32 B 


577 10 Bom LR. gaz, Makhinv Giyan, 33 A 25: SAL) 3 g İC, 
199 , 69 conira, Garibala v: Siinath, izC VV N.s769 


H, L. roş 
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unrealized by the vvidovv, then on the same principle he 
should be held liable to pay the debts vihich could be rea- 
lised from estate, vvere the vridovr alive, 

Aceordingly, it has been held by a Full Bench of the 
Bombay High Churt presided by the Chief yustice Sir Lavi- 
rance lenkins that debts properly ıncurred by a Hindu vridovv 
for purposes of the business or a trade to vvhich she as heiress 
of her husband succeeded, are recoverable after her death 
İrom the assets of the business as agaınst the reversioners, 
even in the absence of a specifiç charge, (7) The Madras 
High Court also holds the same vtevi, (2) But a Division 
Bench of the Bomay High Court has made a distinction 
betvveen a debt ıncurred for business or trade and one incurred 
for the purchase of bullocks for the purpose of cultivation 
and held, dıstınguishing the abəve Full Bench decision of 
the same Court and disagreemng: vith: that of the Calcutta 
High Court, that the reverstoner is not liable for the latter 
debt if unsecured, (6) İt seems that the distinction is 
vyithout difference and that the observatıon of the Tudicial 
Commiıtee noted belov, vas not dravn to their: Lordships" 
notıce, The yudıcial: Commissioner of Nagpar discussed 
the decision of the Division Bench: of the Böombay High 
Court and dıisageeed vith it: (5) 

İt has bsen held by the fudicial Committee to bə a gene- 
ral prınciple of: Hindu lavv that he ivno takes an estate be- 
comes liable for the debts of the estatc , (c) the reversioner 
İs hable for debts uyhich the vvidov vvas yüstifted in incürring 
especially vrhen but for the debt the estate vvould have been 
lost to him. 


Sub-Səc vi--DEQEASED VIDOV/"S DEBTS ETO 
VVidovr”s Sraddha —The expenses of the .S)adi//2a or 
the exequral right of the vridovv: should. come) out of the 


———..—————— — —“0.4.. 


(9) Sakrabhatr v Maganlal, 26 B 205 3 Böm L.R 738 
(z) Regella v Nımushakavı, a3 M. 492 20M LI 4ı2 sIC ət 
(a) Bhagırantrao v Ramanatbh, s2 B 545 1928 B, 3ıo, 
(5) Kongshi z kandnıt, rgög N 9: 
(c) Karımuddin v Gobind, 3r A 497 361A 138 r3CVVN 1117 31C ygş 
rr Bom LR gir roCLT 235 9 Mİ 1687 , See Venkayya v Banga- 
rayya, 1925 M qor, Bhudhar z Ganga, 28 ÖC 8o 84 TC 394 1935 272 
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eətate and every one of the reversioners is: bound. to: contri- 
bute his share of the rersonable expenses for ıt (47) VVhen a 
nephevr and a gıand-nephevv of the husband of a, vvidovv 
maıntaıned her during. her: İlfe-time, she beg) not in en)oy- 
ment of any self-acqurred property of her husband, it has 
been held that they are lsable to pay her funeral expenses 
equaliy, (e) 
Sub-Sec vii- LIMITATION 

Limitatıon —The time vithin  vvhich a reversioner is: to 
sue for possesston after the vvidov”s death, is tivelve years 
from the date evhen thc property vest- in him: under: Article 
141: of Sehedale 1: to the Limitatton Act: (Act İX of rgo8), VU? 

The Prıvy Council has held that a Hindu vidov ın 
possession of her husband”. estatc is not a tenant for İlfe, 
but is ovvner of her hüsband”s property subyect to certaın 
restrıctions on altenatıon and: subyect to its devolving upon 
her husband”. he:rs upon he: death, anl hence an alıenatıon 
by her ıs not absolutely votd, but is votdable at the election 
of the reversıonary herr, () Their Lordships havc held that 
the reversıoner shovvs his election by commencing, an actıon 
to recover possessıion of the property after the death of the 
vyidovv and that such an actıon by the reversion vvill not be 
barred if brought vvithin 12: years from the death of the 
vridovy, (2) İn this case therc vvas a prayer for declaration 
for helding the deed not biınding: on the reversioner, 

İn another casc, ın vvhich the reversionary heir brought 
a sutt for possession on a declaratıon that a certaın alleged 
adoption vvas a nüllity, but subseqentiy amended the plaint 
by expunging the prayer for declaratıon set out above, the- 
Privy Council (2) has held that Art rar of the Second Sche- 


(d) Ramdharı v Permanund, ig C VN ri83 
(e) Shiva v Rangappya 49 MLİ 719 1926M 3) 
((/) See ante 6 786 


(2) Bıyoy Gopal ve Krishna, ca 329, 333 34 1A 8? ıı C VV N 424, 
for further reference see an/e 2 758 


(2) 724 
(s) Kalyandappa v, Chanbasappa, 48 B, qır 28 CO VV N 66, see ante $, 
290 
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8zo LIMİTATION tc. xır, s. 10, ss, vil 


dule to the Limitatıon Act of rgo8 vvill appiy and that the 
reversıoner vvill get 12 years time from the death of the 
vvidovv to recover possessıon 

As to limitation for sürtə for declaratıon düring vvidovy”s 
life tıme -ec page 81o. 


CHAPTER XII 
SUCCESSION TO STRİDHANAM 


800-1—0ORIGINAL TEXTS 
çı “mu xarı aşmır vylq: düş emi 
savır vaq sıq caq? vyq fuq İra: in 


1 The vealth of a decessed mniden, let the uterine brotherə themselves 
take, on fulure of them, it shall belong to the mother , in her default, it 
shall belong to the father Baudhayana, cited in Mit 2, Tr, gö and ın DB 


4, 9:7 
vi zar qr o qüzl) ry qaq ddai 


qarı qerq vvişyumq qfofisilarır sər sTiyaea? 1 
2 For detaınıng a maiden  ifter bctrothing her, the oftender hall be 
punished, ind shall also make good the expenditure (incurred by the  bride- 
groom”s side) together  vvith interest , if shc die (after troth plighted ) let the 
bridegroom take back the gifts he had presented, meeting hövever the 
expenditure on both side —Yaynav ilkya 


Bı ras qfeyararıq qe qaf qülrtn) 
vəl viş TÖR S MİR, xx qanun. il 
“qs xış aq saq qarları qalı 
feamneş xq aq far fuan sn sum” 
aad” qq vüqar qav aT 47 
aTE dard urvsysl nrsrmes”y çə i 
xnqvarq veteni sn va a zü 
nq eser, sürç gər qm faearqeaıqufey ı 
xeftavarq snermsi srarfaafiıfein il şü 


3 VVhen the mother is dead let all the uterine brothers and utefine 
sisterə equally divide the: müternal  estate Büt vhatever  property is the 
mother”s YVaziz? a (güft at the time of marrige), that is the: share only of her 
maiden daughter The vezlth of a vvomnn, vhich has been in any manner 
güven to her by he father, let the Öyu2//za9z daughter take , or let it belong 
to her offspring İt: is admıtted, that the property of a vvoman (married) in 
the forms called 27a2/xa, Dasva, A r,la, GandAarıa and Pruşdöatya, shall go to 
her husband, if she die vyithout issuc: Büt the vvealth given to a vomin (marri- 
ed) in the forms of marrtage called, 4”saza and the like (ie, £44y2asa and 
Paısdcha)) is ordarned on her death vithout: issue, to become the  property 
of her mother and father —Manu 


gl ün fvac, uv, sum, anarzayvas, q 
xəər-günət vv, aimıTey sosafı:ı 
sfeqvi, vuar “ə, vüxfuqsıfa “ıı srrayar.ı 
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4 The daughters share the reside of their möther”s property after pay- 
ment of her debts, ın thetr default the (male) issue The property of. a 
ehildless vvomin (married) in thə four forms beginniny” vith: the 3/d2a9za 
belongs to her husband , but if she leaves progeny, it: belongs to daughters 
and ın other forms of mnrrtnage, it göes to her pirentə (on failure of her issue ) 
— Yüynavalkya 

Ri xm gər düzəlir rsv vefa gardq nı sgfefirefl 

s Aİ the uüterine: brother”s and. maiden sisters are equally entitled to 

the property —Sankha and Likhita 
€ Taro və azəri qerar: əfiyət ferarı 


məra? güç əml aram rem ftraqnfv anı Şər: il 
6 A uvomin”. property 19 cominon to her sons and: daughters, vihen she 
iə dead , but if she leives no issue, her hüsbind shall take it, or her mother, 
brother or father --Devalq 
or süü q fysüyə? qfeqmi qşvaq il müş: 
7? Daughterə take their möther"s property , on failure of daughterə, their 
(or her) issue —Nirida 
el güvə qfyaqır sinmrarq vüfetrararıq xn dasi 
8 A vomiın” property belong, to her daughterə, ünm irrted, and unprovi- 
d.d— Gavtama 
ei faq a vz evi 477 era gəl 
vzərsıq salardı qrqıfa q qdlern gəsmarrqə il 


g But vihatever immoveible property is given by the parents to their 
daughter, göeə to her brother, on her dying: vvithout: leaving issuc —Senior 
Kütybyana 7 

gəl YE7qməq Te yaq, xr? sy ar aq saad, it 

0 But vhat is given by her kindred, belongs to her kindred , in theit 

default, it göes to her husband —Katylyana 


tn süqət qavesrar qfear q sv fri 
YYT. “q qem $ vmüq "rqır qel vefa. in 
ır A vvoman?s property belongs to her children , and the daughter is a 
sharer ot it , but if there be an unmürried daughter, the marrted d iughter does 
not get the maternal property —Vrıhaspatı 
R TŞ, erət qtqəTi) fryaq sü fuyerı 
"r vav qdl s sraqesr vanfear. nı 
erarq slcğ) ət eniq qal ifvs üzvlari 
“iqti qı, qə arar arefsrar, sayqı vefa i 


12 he motherv sister, the maternil üncle”, vifc, the p ternal uncle”s 
yefe, the fathei”ə sister, the möther-in-lay, and the vvife of. an: elder: brother, 
are pronounced equal to the mother if they leavc no issue of the body, nor son, 
nor daughter”s son, nor theitr son, the sister”s son and the like shall take: therr 


property “Vrihaspatı 
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The term “the siste:"s şon and the like” in this text means the male co- Meanıngs of 
relations of the six female relations declared equal to the mother, namely, her sister"s son 
ovrn siİster”s son, her husband”s brother”s son, her ovrn brother”s son, her son- and the ke, 
in lav” and her husband”s younger brother, respectıively 


ti gəlramq vər qiyama var q fast üz i 
varherr hər yiv yfivfi gəcafiq ni 


13 If among all the vives of the same man, one becomes mother of a Step-son is 
son, Manu says that by that son, all of them becomes mothers of male issueo Son of all 


co vridovs 
See 2-GENZRAL 

Husband”s gift to vvife-Gift of property by a Hindu yyifes nghi, 
husband to his vvife is nöt deemed to create such an absolute band"a gifts, 
right of the vrife over ıt durmg the husband”s İlfe-time, as to 
entitle her to dıspose of it according: to her pleasur, , (4) and 
it is doubtful vvhether such propcrty vrould go to her heir if 
she dies during the hüsbandis life, having regard to the pecu- 
llar relation betvveen them, and to the di fficulty of ascertain- 
ing vhether any moveable property vvas intended to be 
absolutely given to her by the husband. İt has been held by 
a Division Bench of the Bombay Hıgh Court presided by 
Chief yustice Sır Lavrence yenkins that except in the case of 
saxddyığa, (5) a vvoman”s pover of alıenatıon over her 
stridhana is sublect to the control of her husband during 
coverture, and vvithout his consent she cannot bequeath by 
VVill vvhen the husband survives (€) 

Husband”s gift of immoveable property —İt has already over immove- 
been seen that accordıng to Hındu lav, the vife takes only a ə 
İlfe-estate in the immovcable property given by the husband, 
and she has no pover of absolute alıcnatıon over it, vyhether 
it be a gift 2/:££/ vz7os or a bequest, (4) and it appears to pass 
to the husband”s heırrs after he: death. 

The Hırdu lavr rarses a conclusive  presumption: against the gift, by a 


husband to his: vife, of a higher than İlfe-interest in immoveable  property, 
The term €Təf —4us or güft is thus defined by Hındu İavyers,— 


erafısfevelir uvcazaTafq məal “TaqaT? —” The meanıng of the term 


dana or donatıon is that it is that, öl vyhich the: effect is, the genaration of 


— Manu 


(a) DB.4.r,8. 

(2) See Avnfe 5 719 

(c) Bhau v Raghunath,, 20 B, 229, 7 Bom L R 096 

(4) Roonibeharı, vz Premchınd s C , 84 , see sra 6 719 
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another person”s proprtetary right, after the extinetion of the donors övn 
proprtetary right” Hence the vrords “İl give the: property to you” are sufi 
çrent according to Hindu lavy, to pass to the donee v/hatever interest the donor 
has ın the property at the tıme , and the addıtıon of any other vyords express- 
ing) that the gift is: intended to be absolute, is superfluous and: üynecessary 
Hence the position that if there are vrords in the deed of gift, shoving the 
intention of gr inting:an absolute estate to the vyife, then: she is: entidled to 
such estate,—is contrary to the rule of Hindu lav 


The prınciple upon vrhich this rüle of Hindu lavr is founded: appears to 
be sımılar to that vvhich ünderlies the: Restruint: on Anticipation in: English 
lav, the present case beg the  cqaverse of that instance in English lav 
There ıs no reason vəhy a Hindu husband should give immoveable  property 
t0 the vvife in such a manner that the same may ultimately go to her parents 
or thetr relations A: Hindu husband” feels himself: bound to make such 
provısıon for the vvife as: vvill enable her to get: m"untenance for her İlfe, ör 
so long as she retaıns the character of beg his vife or: vvidovred vife İf 
a Hındu husband is found to execute 3 deed of gift: purpörting to make an 
absolute gift of immoveable property to his: vife, it müst be  presumed to 
have been made to purch"se peace, th"t is to say, the makıng of the deed 
vvas caused by such importunity of the vife as: töok avvay the free agency 
Of the donor, or it must be presumed that the husband vas vveek-minded 
and the vrife yas: of a commandıng disposition and acqulred great ascen- 
dancy over the husband, so as to excrcise ündue influence to such an extent 
as to compel him to execute the deed  according to her vishes 1n every 
such case the hüsband is found to be a mere puppet in the hands of his vife 
vrho isin the məşörity of instances considerably younger than the husband 
Hıs conduct in this respect ts often most unnatural and unreasonable in the 


estimation of Hindu socicty Hence Hindu İs says that: 3 Hindu husband”s 


gift of immoveable property to his vife can: never be operative and effectual 


after her death 


The prınciple ünderlying: this rüle of Hindu lavv müst be 
either that the husband 1s incompetent to make an absolute 
gift of immoveable property tö his vife, or that the vrife is 
ıncompetent to acquire an absolute title in the  hüusbnd”s im- 
movcable property, ın vvhatever vvay it may come to her 
hands, ze, vihere by gift, mheritance or partition The 
latter appcars to be the right principle, as: it has been held to 
appiy to ınheritance and also to tiv sharc allotted to her on 


partıtıon, 


This rule of Hindu lav makes it incümbent on the 
Courts construmg such a deed of” gift, to start vith a öre3 
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sumbğötlon against the grant by a husband to his v/ife, of more 
than a life-interest ın immoveable property. (e) But this 
presumption does not arise in case of any other vvoman other 
than a vıfe. (7) The Patna High: Court has held that under 
Mithiıla lav immoveable property taken by a vife asa gift from 
her huband ıs heritable but inalienable, except for necessary 
purpose, (g) VVhere the vrords used in the deed of dispositton 
are clear and unambıguous, the sex of the donee vill not be 
a dısqualıficatıon, But vrhere the vvords are consistent vvith 
the creatıon of an interest vyhich the: lav ordinarıly. gives: to 
vvoman, then the rule of lav ıs that the testator ıntended to 
çonform to the prınciple of lavv by vvhich: the partes ın the 
absence of a testamentary disposıtion are göverned, (2) 

A Hındu husband, hovvever, ıs not legally incompetent to 
make an absalute gift of immoveable property to his vife, 
Hence this rule of Hındu lav does not appiy v”hen the deed 
of gift: shovis a clear intention of giving. an absolute estate : 
it ıs not necessary that there should be such vvords as are 
ordinariıly used to pass an absolute estate . the intention is a 
matter of construction and may be expressed ın other 
vrays, (1) So a grant of a povver of sale in a deed of: gift 
in favour of ones vife in lieu of mamtenance  conveys an 
absolute estate, (7) An absolute gift vith: gift over to 
another person ın case the vridov did not a/zey/aze, vill convey 
an absolute eştate to the vvıdov, (2) İn case her interest be 
absolute, the property vvill pass to her heirs, 

But the viev expressed by Chief yustice Farran of the Bombay High 


Court in the folloving: passage, appears to be vhat is consistent vith the 
original: principle: of Hindu. Lav, namely, —"his vafe is: fə 2a2e 20ss6:s9on and 
—.0..x—0:xN.———.—. 


(e) Sasıman v Shıbu, 3o 1C 7sş 1: Pat LVV zş, on appeal to PC see /oo/ 
mole (o) belovr , see Sures ve Lalıt, zo C VV N 463:22 CL) 316 3: İC 
40$ , see also Mahadeo z Babyə, rıgz9 N 27 

(/) Atul v Sanyası, aa C toşr g CVVN 783 2 CLİ şo (devise to 
mother) , Ramlal v İndrara), 127 N 273 (gift to daughter) 

(£) Hıtendra v Raresvar, 4 P so, 881C qi: gs P 625, PC appeal in 
32C VVN 763 

(2) Ratna v Narayanasvami, 26 ML,/ 616, 24 İC 705 

(ə) Ramnaraın v Peary, o C 8go , Hirabaı v Lakshmi, ir B: 73, Raynaraın 
v Ashutosh, 27 C 44, afirmed ın Raynaraın v Katyayanı, 27 € 649 4C 
VV.N z37 , lankı v Bharron, ig A 133. iz AVVN 4 

(7) Muthuvenkatanarayanan v Athipandurenga, sı IC 2r7: (i,ig) MYVN o 

(2) Suresh ə Lalıt, zo C VVN 463 22 CL) 3i6 3 İC. 4os, Mohan v 
Nıranyan 6o 1C ör (L) 
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enzoy the property but he adds to this no vords of inheritance, nor does he 
dıreetly give her any pover of dispositton over it The Coürts have alvays 
İcaned agarnst such a construction of the VVill of a Hindu: testator as vould 
give to his vidov) unqualified control over his property By the use of such 
expresston as, “my vife is: the ovmner after me,” or “my vrife is the herr, it is 
usually understood that the testator is providing for the  succession during 
the İife-time: of: the vidov and not altering: the line of inheritance after her 
death” (2 
The Privy Councıl has thus explamed the lav 
“as some misapprehension appears to exist as to the effect 
of certain decisions of this Board and: notably Siizay?/iazi? v, 
/aöf (x) their: Lordships: think rt desirable to remove: this 
doubt, lest error should creep into the admınıstratıon of lav 
in İndia vvith regard to the rights of a Hindu vvidovr,, İn the 
case referred to vrhen originalİy heard before the High Court 
(ze) it had been stated that under the Hindu lav" ın the case 
of a gift of immoveable property to a Hindu. vvidovy, she had 
no pover to alienate unless such povver vvas cxpressiy 
conferred, The decısion of the Board did no more than 
establısh that that proposıtion vvas not accurate, and that it 
vvas possible by the use of vvords of sufficeent amplitude to 
convey ın the terms of the gift itself the fallest rights of 
ovvnership, including of course, the povver to altenate, vrhich 
the Hıgh Court had thought, requrred to be added by express 
declaratıon, İn that case it is true that there is some compari- 
son dravvn betsvveen the gift to a vyidovy and a gift to a person 
not under diısabılıty, but that vras not the foundatıon of the 
decision, vyhich: depended entirely upon the vvide meaning 
attrıbuted to the vvords in vyhich the decisions of this Board 
Sasıman v, Si (o) Bhandas v. Ba: Golap (g) do nothing 
but repeat this same position in other vvords ” (7) 
İt is thus explamned by the Patna High Court — 


....7” 


(2) Harılal v Bat Revra, zr B, 3zo, 380 , sec also Seshaya v Narasamma, 22M 


3 
(ə) A 84 351A r? ı? CL 7 r iz CVVN zar ro Bom L-R, 
sg 18ML17 

(4) 25 A 3si 
(o) 491A 25 26 CVVN 42: ss CL)) 427 20AL) göz 24 BomLR, 
s76 42 ML) 492 661C İgş, on appeal from 1 Pat LV 375 a3giC 


755 
Gə əə ı 26 CVVN iş9.. z20A.L 289 :42 ML) 385. LYV qiz 65 


ə 974 
(,) Ramchandra z? Ramchandra, qs M 320 401A 129, ı3s 26 C VN, 213 
35 CL T.s45 20AL 1,684 24 Bom LR g53 43 ML) 78 67 IC qo8, 
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“There ıs nothing in Hindu lav, vyhich prohibits a vvoman, vrhether a vife, and explaın- 


or vərdovy, from acqurring. an absolute estate in property including: the pover 
of alıenatıon İf vvords of grant are used impüting the transfer of full pro- 
prretary rights, then eflect must be given to them irrespective of the sex of 
the grantee İt may appear, hovvever from the context or from the surround- 
ing” circumstances that a limited  pover of disposal vvas intended to be- 
conferred, even vyhere an estate of inheritance is granted VVhen ambiıguity 
exists in the docüment itself or vyhere the svords are not of suffcient 
amplıtude to cönfer full povers of alienatron it is İegitimate to assume that 
the grantor had ın mind) the ordinary disability vihieh the Hindu lav attaches 
to a vvoman"s rights over property and this may be considered in determining 
the intention even vrhen an estate of: inheritance is granted ()?) On appeal 
to the Prıvy Council their Lordships lay dövr the principle thus “As they 
understand the Mithila Tava simplc and pure gift by the husband to the 
vrife does not convey to her absolute ovrnership: She takes it only for her 
İlve vathout any right of alienation: ünless: povver of: altenation is expressiy 
conferred on her” (s) 7 

Çonclusion —On appeal from the decısion of the Patna 
High Coöurt (2) their: Lordehips: of the: Tudicial Committee 
have not noticed the distinction as of general: applıcatıon. (z) 
But the Board on an appeal from the Allahabad Hıgh Court 
states the lav, thus . “Accordıng to the Hindu Lav, such 
property ıs taken by her as s£7za/Zaə and is descendible to her 
herrs and not to his (husband"3) "9 8 but over such 
property, ” “ 5 she veould have no right of altenatıon 
uhless the gift vas coupled vith an express poveer of alenatıon, 
Or, as has been held by this Boaid, unless there are vvords 
Of sufficient amplıtude to confer it upon her ”” (ə?) This latter 
case is not, hoveever, one governed by the Mithrla school, 
A recent dıcısıon of the same Board, vithout: referring: to 
the last mentioned decısıon, has laıd dovvn that the proposi- 
tion, namely, that under the Hındu lavv, ın case of ımmoveable 
property given or devised by a husband to his: vife, the vvife 
had no poveer of alıention ünless it is conferred upon her in 
express terms, ts held by the Board as not sound, (ə) The 


—. 


(7) Hetendra v Sir Ramesavar, 4 P so, sg) 881C qt 

o 7 P soo 32CVVN zöz, 48CLT 8) i928PC şız, 

(2) Hıtendra v Ramesvrar, iz4ra 

(u) ? P şoo 32 CVVN zo 48 CL) 8 igə8 PC li? 

(v) Narəhingh ve Maha Lakshmi, so A 375 32 C VV Ni i96s 48CL ) ro 
this: folloved , Chalapatı v Subba, 1g20 M 69 see lagmohin mv, Sn 
Nath 3 Luc 302 1928 O 2oş 

(ə) Shalig v Charanyıt, rr L 645 34 CVVN roza PC 
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Privy Council 
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Privy Council has, vvithout similarİy noticing the Board”s 
earlier decision mn /Varsözg ao”s case, cönfirmed the last- 
mentioned decision of: the Board, holding: that it is not 
hecessary that express pover of alıcnatıon should be 
bestoved upon her, inorder that she may en)oy absolute 
ovrnership vvhen it is conferred upon her, (4) 

The rule of Hındu lav appsars to be an exception to the 
rule of construction embodied in Section g$ of the Succession 
Act (nevv), and m Sectıon 8 of the Transfer of Property Act, 
namely, that ın the absence of exö”ess reservatıon, the entire 
interest of the testator or transferor vvill pass respectively to 
the legatee or transferee. (7) The Privy Council in effect 
uphold this vtevv, (s) By the recent amendment of Section 2 
of the Transfer of Property Act (XX of r929) the vhole of 
Chapter İl of this Act in ivyhich Section 8 is included, has been 
made applıcable to the Hındus and the Hındu lav on this 
subyect, has thus been abrogated, Sectron 9ş of the İnditan 
Succassıion Act (XXXIX of 1926) is also made applıcable to 
the Hındus (ziz Sec. $7) vrith some reservation, (7:4 Seh, HD 
para, 2) of the restrıction, 

Advancement —“The general principle of: equrty, both 
ın this country and ın İndia, is that ın the case of a voluntary 
conveyance of p:operty by the grantor, vithout əny declaration 
of trust, therc is a resulting: trust in favour of the grantor, 
unless it can be proved that an actual gift vvas: intended, An 
exception has, hovvever, been made in English: lav, and a 
gift to a vife is: presumed, yvhere möney  belonging to the 
husband is deposited at a Bank in the name of a vife or, 
vere a deposit is made, in the ioint name: of both husband 
and vife,” (4) 

This exception has not been admitted in Indian: lav and 
there is no piesumption of deposit in such circümstances, of 


(vc) Pamohin ə Pindit, şs CV”N 4 PC go PC 233 on appeal from 
3 Luc goz 928 O 203, Ses Pramatha v Suprakash s8 C 7z, 8 


(97) See Hitendra v Ramesvar, 4 P srö, 550 881C rar igəs P 62$ 

(ə) 2? P soo 33 CVVN zöz 48 Cİ ) 83 938 P C rr, Narsingh o 
Maha Lokshmı, so A 3zş . 33 C VV N ro3s 48C.L ) to6 

(a) Guran Ditta v, Ram, sş C 944, go. aa C VV N 8)? .48C.L riş, 
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intended advancement in favour of the vvife, (5) In this 
connectıon read the next topıc Öezdəztz öö?clase, 

Benami purchase —İn coming to the conclusion on the 
principle of advancement yust noted their: Lordships of the 
Yudicial: Committee relted on the principle lad dövn by it 
(c) İn this case them” Lordships lay dövn. that 2eərazəsz 
transaction is recognısed in İndia and ın such a Öezdəərz 
ğarchase in the name of a vvifc or child no presumption of an 
intended  advancement arise as in England (42) But the 
purchase money must be traced to have come from the 
husband or the father, (e) 

Therr Lordships have again stated the lav, on the eds? 
transaction thus. 

“There can be no doubt nov that a purchase in İndia by a 
natıve of İndia of property in İndia m the name of his vife 
unexplamed by other p:oved or admitted facts is to be 
regarded as a 6examı transaction by vvhich: the beneficial 
interst in the property is: in the husband, although the osten- 
sible title isin the vyrife, The rule of lav of England that such 
a purchase by a husband ın England ıs to be assumed to bela 
purchase for the advancement of the vvıfe doeə not appiy in 
İndıa.”( /). 

But there is no presumptton that a vvoman in v/hose name 
the property stands is not the real ovvner, (z) 

Seo. 3—MATDENS PROPETY BOTMZ SOZOOLS 

A maiden”s property—goes ın the folloving order, as 
provided in Baudhöyana/s text (/7) accordıng to both the 
Mitöksharğ and the Dayabhüga — 

(1) Full brother, (z) mother, and (3) father, 

İn default of them, the nearest relations of the parents 
take according: to the Mitkshari school : the Viramitrodaya 


(6) İbid 
(c) ik” Kervick, 48 C ao, 363 47 1A oyş, 278 o CL) 49go 39 
1 409 23 Bom L R 730 s?1 C 834 x3L V 4 


(d) mərd opee kist v Cungapersaud, 6MİTA s3, “kberalı v Bebee, 
13 MIA 232 


(e) Kervick v Kervvick, sec aöove 


(73 suna Fakshmiah vz, Kothandrama, 49 ML7 og 29C.VVN ror3 43 


(e) Official Assıgnece v Natesa, 19əz M, rgq , Shanmuga v Kaveri, 1gə5 M, 738 
(8) No, ı, soğra 2, 821. ün gil 5 dənli 
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cıtes Baudhiyana”5 text, and then adds—"On the fazlure of 
the mother and the father, ıt goes to 22ezr ərearest relations.” 
It seems that a maiden”s s2e22s is: similar to that of a vvoman 
married in a azsağöroved form of marriage, both being under 
the 2a/rıa ğofestas of them: father, (2) The term “22ezz 
nearest relations,” must be the father s relations, ın the first 
instance, (7) masmüch as they are also the mother”s relations 
so the term ıs not to be taken distributively , andın default of 
such relatıons, the relatıon: of the mother alone become heirs. 
Accordingly, it has been held by the Bombay High Court 
that the maiıden”s father”5 mother”s sıster is to be preferred to 
her maternal grandfather. İt should be noticed that the near- 
ness or propinqutty is the principle on vhich the order of 
successton is vvorked out in the Mıtakshara, hence, the relations 
are to take a 4voman”s property in the same order in vvhich 
they vvould become hetrs to her husband or father, or 
mother. (2) 

A step-mother 1s entitled to succeed in  preference tola 
mother”s sıster , (7) the father”s sıster succeedə in preference to 
the father s oraya sağındas five or sıx degrees removed , (/z) 
and the father s paternal uncle"s son inherits in preference to 
father”s sıster to the Stridhana property of a maiden girl, (22) 

İn the Bengal School the paternal relations must take a 
maiden”s property in the same order in vyhich they inherit a 
marrıed vvoman”s non-yazzı£a property, in default of the 
1ssuc Of her body and of her brother and parents., 

Property given to a damsel by an mtending. bridegroom 
must be returned to him on her death before marriage. 

So 4—MİTAXSZHAQA 

A married vvomar”s property. according to the Mitak- 
shara—pa-ses ın the follovng order — 

(1) Maiden daughter 


(s) See Dvarka v Sirat, 39 C 30 is C VV N roə$ is LT 33 nOİC 


(2) İn this conr section see Sundar ii vz Rariasamta, 43 M, 32 s21C 8ət 
(2) langlubar v İetha, az B 4:9: ) Bom LER. s22, se cases cited at 2 
€ 231-832 zu/) 
) Kamala se Bhagırathı, 38 M 46 23 ML,) sı$ i6lC 
(ə) Tükaram zə Narayan, 36 B 39 FB vl 438 939 
(s) Sundaram v Ramasamıa, 43 M 32 s21C 8zi 
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(2) Married but unprovided ar: indigent: daughter : (6) 
there must bə marked difference in vvealth in order to give 
preference to the poorer daughter. (2) ” 
(3) Married provıded daughter, 
(4) Daughters daughter (no preference of malden over 
marrıed daughters.) (7), preferred to daughter”s son, (7) 
(5) Daughters son, İs preferential: heir as compared to 
son. (s) 
(6) Son (2) İmncluding  adopted son vvho is preferred to 
husband”s collaterals, (z4)) An illegitimate: son of a Sudra does 
not sucçeed to the Strıdhana property of the putatıve fathers 
viife, (7) 
(7) Son.s son (includiıng: son”s adopted son), 
(8) Husband (zz) and his heirs in the same order in vhieh 
they take hıs property, fStrıdhana property of vvoman 
devolves on her death on her husband, and failıng the hus- 
band on hıs Sapında and on failure of the husband”s Sapin- 
das, it devolves on the blood relations of the deçeased), (2) 
if the marrıage took place in approved forms. ( 7) 
Among the /Va//ı Zatfaı chette caste, if the daughter 
dies ıssueless her yevvels, vessels and many, presented to 
her by her parents at the time of her marrıage, vull revert 
accordıng to their: custom to her  parents , but there is no 
şuçh custom vrhen she İcaves behind a female issue (s) 
But if the marriage took place in any of the disapproyed 
forms, then ınstead of the husband and his heirs, tbe mother 
the father the father s heırs, funder the Mayukha and Mita- 
(o) V/ooma Daee zə Gokoolanand, 3 C s87 SIA 4o 
(6) Totava v Basava, 23 B 229 47) Ram Kali v Gopal, 48 A 648 
(r) Amargıt v Algu, sr A 478 1929 A zr, Narsing v Maha Lakshmi, soA 
379, 390 32 C VV N roğs:48CL 100 

(5) Dharma sv Parmesharı, 19:8L g 

(6) Sons inherit as tenants in-common, Bi Parson ve Ba: Somli 36 B 424 
ıq Bom LR, qoosış 1 C 774, sons and daughters inherit: yormtly to 
“A nvad heya stridhana, lagannath v Narayan, 34 B ssay,ss7 12 Bom IR 
S48 71 C 450 (ə) Ganga 6 Budb, rr İC 27(A) 

(v) Ayısvaryanadayı v Sıvayı, 49 M r16, 49 ML) 568 ro26 M 84 

(o, Ra) Bachan v Bhanvvar, rg29 O 296 

(x) Motiv Kunvvar, 48 A 663 1922A 603 

(92 Kanakmmal ə? Ananthamathı 3? M 293 251C gör, Kishen q Sheo, 23 
AL 7 o8r golC aş8, Guürdial v Bhagvvanı, 8 L 306 , Sura)şdeo ve Ram- 
devran, 1927 P 3gz , Sombhaı v Tagııman, 1928 B ao, Sıtal v, Harnal, 


1929 O 1r , for approved form sec anfc 25 122-123 
(s) Palamapp v Chockalıngam, rg3o M, rog 
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kshara, the full brother of a Hindu vroman voould exclude her 
half-sıster from her absolate property, fa)) and m therr default 
the Tnother"s relations take. 

Accordingly, vyhen the marriage of a vvoman vas in an 
approved from, her estate goes to her husband ın preference 
to a stepson, (2) her sıster, (c) or a son born of her by adulter- 
Qus intercourse , (4) to her co-vvidovv in preference to her 
husband”s brother or nephevv or first cousin"5 son, (€) to her 
co-vvİdovv”s daughter ın preference to her husband”s sağızalas , 
(7) to her husbandis full-brother in preference to his half. 
brother , (z) and to her husband”s sıster”s son, in preference 
to her ovn sisteris son (7) that is to say, ıt descends in the 
same vvay as if ıt had belonged to the husband himself, İn 
the Bomhay Sehool the heifrs to succeed are the heirs to the 
vvoman herself though her heirs in the husbands famıly. (2) 

But if the marriage of a vvoman vas in a, disapproved 
form her estate vould devolve as if ıt had belonged to her 
father , and accordingiy” her: sister succeeds in preference to 
a sister”s son , (7) and her fathers mother”s sister, in pre- 
ference to her mother s parents, (2) 

As regards the succession of the issue of vvoman”s 
body İt is vrorthy of notice that according to the Mita- 
kshara the female issue are preferred to the male ıssue v/ho 
hovvever, succeed to the fathers estate to the exclusıon of 
the female issue " thus the offİsprıng of the same sex vvith 
the parent are preferred for the purposes of inheritance, 
But the Dayabhaga recognises the preference of daughters 
only, and that too ıs limited to yazzı£a or nuptial oniy, 
as is set forth belovv. 


(a) Ghanshəmdass v Sarasvatı, 2: L VV qiş 87 İC özt go M 8ör 


(5) Bhimacharya v Ramacharya, 33 B 4aşz , step-son no herr, Lalsıngh v Gir- 
dharı, 14 SLR z24 601 C 263 

(ce) Gobında ev Davalat,  NLR 3 sİC 426 

(d) Vagamnath z Narayan, 34 B ss3 iz Bom LR 45 7İC 459, 

(e) Bai Kesser vz Hunsra), 33 1A 176 3oB 431, Krishni vz  Sripati go B 


3:3 

(7) Nanya ə Sivabogyathachı, 36 M r16:2r ML) 8so 

(r) Parmappa v Shıddapa: go B Goy 

(2) Ganeshi s Ayudhıa, 28 A 3qs, sister"s daughter is not an helr, Secretary 
o Shaman, 6 1C 20 

(3) Manilal v Bar, 1? B, 7s7, 704 

və) Rayı v Ammanı, 29 M. 358: Chunilal o, Sura), 33 B, 433 

,2) anglubat v fetha, 32 B 40, 
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İt should be observed that generally marriages nov Manlages 
take place in the approved form called 2/4/ss among the aəproved, 
superlor castes, But even among some sections of the higher forms, 
castes, and among the İovver orders vyho form the mafority 
of the Hindus, the Asz?z form prevalls, İt has hovvever, i 
been held that under the lav of the Benares Sehool a marrı- 
age must be presumed to have taken place ın one of the ap. 
proved forms, (2) 

İt is to be noted hovv completely a Hındu vvoman becomes 
İdentified vvıth: her husband”s family , her ovn relations are 
excluded by those of her husband fust as she is excluded by 
her fathers relations living iointiy vyith him, 

The above text (No ız) of Vrıhaspatı enumeratıng the Mitakshara 
sisters son and the like as heirs to S77:4/2aəza is not cited mtrodaya 
İn the Mıtakshara , but it is: cited in the Viramitrodaya and differ, 
the Vivada-Ratnakara and these commentarıes appear to lay 
dovn that these sıx relations are to take before the relations 
included under the general rules, that is, before the husband”s 
herrs İn case of approved forms of marriage of the deccased 
vvoman and before the parents” heirs other than the brother 
in the dısapproved forms of marriage, respectively, 

The authorıty of this text has been recognised in Mithila her follov- 
cases, (/) and also m a case göverned by the Benares edin Mithila 
School, ()z) 

İt vvould seem that the rival vvifes: son and daughter  step-son 
should come in before these sıx relations for the same rea- 
son, The rival vvfe"s son and an adopted son taken by the 
husband vvith the first rival vife: before the birth of the 
aforesaid son inherit: yomtly the yevvellery of the tbird vrfe 
vvho had no issue, (zz) 

The order of successıon—among: the sıx relations in the sıx relations, 
cases of approved marrrage appears to be as folloves — fherr order 
(1) the husband”s younger brother, (2) the husband”s brother”s 


(2) yagannath z Ranlıt, 25 C 354 
()D Mohunə Kishen, 2: C 344 
ə Ranyıt v lagannath, iz C 375 
(s) Gangadhar v Hira, 43 C g44 20 C VV N 480 33CL) 9272 34 
LC. ro 
H L-—ros 


Benares and 
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son, (3) the husband”s sister/s son, (4) her ovmn brother”s son, 
($) her ovm sister”s son (6) and the son-ın-lavv. (ə) 

The Vudıcıal Committee has held that the Viramitro- 
daya is eec/aratory of the lav of the Benares Sehool, (2) 
But the Calcutta High Court has held that that treatise 
cannot be referred to, vrhen the Miıtakshara is clear, 
that as the Mıtakshara gives: completely and exhaustiveiy 
the order of succession to 5zrs4/2aia property and that no 
effect can be given to the text of Vrıhaspatı and to vhat is 
lad dövn in the: Viramitrodaya on the strength of that 
text. (7) 

560 4—MİTEILA MAHARASTRA AND DBA.VİRA 

Methila, Maharashtra and Dravira Schoolş.—VVitli res- 
pect to succession to Stridhana property, the rule laıd dovn 
İn the Mıtakshara is not folloved in its entmrety by these 
schools Havıng regard to the conflicting texts of the sages, 
they limıt the daughter”s preferentral rights to certaın: des- 
eriptions of vvomar”s property, (7) such as the yazzv2a , (3) 
and as regards the rest, they maıntaın the ?oint succession 
of the son and the maıden daughter. (2) The son succeeds 
in preference to son”s son to the Strıdhan property vrhich ıs 
not Azvadleya, (u) a technical Stridhana, in cases göverned 
by the Mayukha School. (?) The detaıls are not given here , 
but it should be mentioned that these schools do not agree in 
all respects, nor do they lay dovn the order of  succession in 
a complete and exhaustıve manner, 

As regards the Maharashtra Sehoəl, ıt should be noticed 
that, except ın those dıstricts vyhere the  authority of the 
Mayukha ıs folloved, the Mıtakshara rule prevalls, (zz) 

Seo. 5—SULXKA. 


The Sulka or bride"s prıce—(z) hovvever, göes to a 


vroman”s uterine brother ın preference to her ovn ıssue , 


(o) Bachba v lagmon, 12 C 348 

(2) Gridarı v Bengal, ra MTA 448 

(,) lagannath v Ranit, 2s C 384 

(?) See Govinda Döomi, 6s İC öz IN ) 

(£) See 6? 718 and 8i? 838. 

(0) See Dayaldas v Savıtrıbar 34 B 385FB 61C sgo:i2 Bom LR, 9386, 
(sons and daughters equally maiden preferred to married daughters ) 

(s) See page 718 (v3 Ba: Raman o İlagşıvandas 41: H. 618, 

(ez) See Govinda və Doomi, öş 1C özi (N) (x) See page 716, 
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but if there be the mother, she is to be preferred to the 
brother. (9) The reason is that originaliy it belonged to 
the parents , but later on ıt vvas declared to become the 
brides szr£2/axa , and this rule of succession appears to be a 
compromise betvveen the original and the İater vievvs. (z) 
İn order to appiy the specıal rule of succession to sz/2a, “it 
must be distinctiy  alleged and  proved by cogent evidence 
that the property given to a girl: vras of that character, the 
gift having been prompted by a desıre to confer pecuntary 
benefit, immediate or ultımafe, on the parent- vyho have been 
mnduced to give her in marriage. İn the present advanced 
stage of soctety every ante-nupttal settlement or gift cannot 
be classed as su/öa”, (a) 
Səo 6—MİTAXSHEARA ANDDAYABLAĞA RÜLEB 
Mitakshara and Dayabhaga.— The Mıtakshara rule of 
succession to Stidhanam, vvhereby in defaait of the issue of 
her body a svvoman”s property goes vvhen her marriage vas 
of an approved description to her hüsband and his relations, 
to the total exclusıon of her ovn relations including her 
parents, brother and other dear and near ones , and vvhen her 
marriage vvas of a dısapproved description, to her ovrn relaə 
tions, to the total exclusion of her husband and his relations, 
is an archaıc one founded on the facts that the ancient system 
Of succession  vvas: confined to the famıly moulded on the 
principle of 2a2/2z ofestas, and that marriage  vvith or 
vrithout transfer of the same over the daughter, determined 
her status of becomıng a member of her husband”s family in 
the first case, or of continumg. a member of her father”: family 
in the latter. Very strong though the famıly tic or agnatic 
relation has all along been in İndia, it became ın the course of 
time affected by the claım of the natural nearness and dearness 
of a fev? cognate relations, and accordingİy has arısen the 
distinctıon betvveen the Mıtakshara and the Dayabhaga vvıth 
respect to successıon. “The change of lavv made by the 
founder of the Bengal School consists in the re-adiustment of 


(9) Mit in, xı, 14 
(ə) This vievr accepted Blbola v, Dhanı, 1939 A, aş, 27 
(a) fot, 


Mıt and 
Daya., 
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the order of succession vihich vas originally confined to the 
family, by the recognition of consangumnity to some extent, 
nn addıtıon to the agnatıc relatıonship, 


Eec. 7-DAYADBDEZAĞGA SUCOZSSİON 
Dayabhaga Dayabhaga rules—on the subyect are not so sımple as 
UCCessiOh, those of the Mıtakshara, The author divides S2724/2a)2 pro" 
perty mto tvvo classes, namely, yazızı£a and ayaxluka or non- 
gaxtuka, the latter includes property recetved” prevtousİy or 
subsequentiy to marriage, but the former is not entirely 
çonfined to presents given: actually before the nuptial 
presents , the İmits vvithin vvhich such: presents become 
yantığa sivədhan are somevhat narrovv, (2) 
Distant succession to both the above descriptions of 
S irzalkan is the same, The courses of descent m the earlier, 
stage are different, 
doubt as to There ıs a doubt about the authenticity of a, particular 
passage of the Dayabhaga (c) evhich affects the position of 
the rıval vifes son, daughter and grandson , there is also 
dıfference betvveen the vvorks of authority in Bengal, and 
there ıs besides difficulty as to the: construction of: certaiın 
passages , so thc follovmng: orders of: süccession should be 
taken as provisional only beg) not: settled yet in some 
rCəpectə, 

The doubt a: to thc authenticity of the: said: passage of 
Dayaphaga (47) has nov becn removed and rightiy held 
that passage to be spurious and interpolation, (£) and so 
thc rival vvifes progeny müst növv occupy. their proper: place 
ın the order of  succession as is suggested belovv vvith some 
hesitatıon, 

Successıion to yautuka ıs m the folloving order .— 

Şucc eston to (1) Maiden daughter, (2) betrothed daughter, (3) married 
yallala, daughter,—ıst, one havıng or likely to have a son, ənd, one 
that s not so,—(4) son (inclüding adopted son), ($) daughters 
son, (/7) (6) son”. son, (7) son. grandson, (8) husband, (9) 
(6) See anfe b şi8 0000 


(OD B 4,3,33 
(e) Puma v Gopal, 8 C L 1 309, 428 


(7) Daughter"s daughter is not an heir to Strid : 
Lakshan, zo C VN (27, 632, o Ətridhana property — Madhumala s, 


nov, Femoved 


(d) D B iv, ii, 33 
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brother, (ro) mother, (77) father, / 1 2) rival vvıfe”s son, daughter, 
son s son and daughter”s son. 

Succession to ayautuka (other than father". gifts) — 

(7) Son (£) and maiden daughter, (2), (2) married  daugh- 
ters (z) havıng or İrkely to have sons, (3) son”s son, (4) 
daughter”s son, (5) barren and childless vvidovved: daughters, 
(6) son s grandsoft, (7) v/hole-brother, (7) İhalf brother”s 
position s not before sıster”. son, (2)1 (8) mother, (9) 
father, (ro) husband, (11) rival vvıfe"s son, daugbter, son”s 
son and daughter”s son. 

The half-brother”. true position in the order, is not: frec 
from doubt and difficulty. İt has been held that his position 
İs not before the husband”s younger brother, (/) 

Succession to all classes of Stridhan after the above 
relations, ıs in the follovng order — 

(r) Husband”: younger brother, (?x) (2) husband” brother”s 
son, (3) sister”s son, (zə) (4) husband”s sister”s son, 75) brother”s 
son, (6) son-ın-lav, (7) husband”s sağzəza/as £kc,, (8) father s 
kinsmen, 

İt has already been said that vvords importing: relationə 
include those of the half-blood , accordıngiİy it has been held 
that a vvomar/s half-sısteris son takes in: preference to her 
husband”. elder brother (o) 

It should be observed as tegards non-yazezı,2a property 
the husband s postponcd to the vvoman”s parents and 
brothers according: to the Dayabhaga, so that property given 
by the husband”: relatıons, vrill go to her parents and brother, 
ın preference to the husband. (7) 

The Bengal authorıties are in: conflict vyith: each: other 
vvith reference to succession to 527:4/724)/. 


(z) Preferenttal rights in father"s güft , see 1 839 /907 nefc (0) 

(2) Delanney z Pran, zz C VV N oço (u) £5id 

(7) Brother preferred to husband İn case of ayaszır/a stridhana, Mahendra z 
Giris, 19 CVVN 287 

( 8) Sukhamoyee v Mnnaranlan, 80 1C 827 (C) 

(7) Debıiprosanna v Harendra, 3? € 853 i2 CL) 385 is CVVN 383 

(a) Günomoni v Debiprasanna, 23 C VV N ro28 


(8) Includes halfesister s son , İt is observed that sons: of full-sister and: half- 


sıster inhent iomtly , Sashi v Rayendra, qo C 82 16 CYVVN og 15 
IC 22s , sister”s son preferred to half-brother , Sukhamayee o Manoranyan, 
89 1C.827 (C) 

(o) Dasharathı v Bepin, 32 C ə6 , büt see conzra 4 C.VV.N, 743 

(2) ludeo v, Bussunt, 19 VV R, 264, Hurrymohan v Shonatun 1C 275 


to ayanttka 


to all classas 
after above 
heifs 


Relations in- 
clude half- 
blood 


Husband”s 
positton in 
non yadtuğ 


Father"s gift 


yrhy stated 
to descend 
as yaxluğa 


hmuta- 
vahana 
on fathe: 


gift 


Mother 
succeeds 


ın preferen- 


ce to 
husband, to 
fatheris 
gift 


838 SUCCESSION TO STRİDHANAM İc. xır, s. ? 


Father”s gifts other than nuptial presents —vere 
stated ın previous edıitions of this vvork: to descend in the 
same vvay as YVaxfula, on the authority of 8732/::23a”s 
Synopsis of: heirrs to Sz/za//an given at the end of his com- 
mentary on the Ath Chapter of the Dayabhaga, as vvell as of 
his: Dayakrama-Sangraha, This viev of) Srikrishna is 
found on the first interpretation put by İimütavahana on 
Manu: text (?) ın the Dayabhaga, (7) accordıng to vrhich the 
daughter, and not the son, is entitled to succeed first to a 
father"5 gift vvhenever made, in the same manner as to 
Vaxfoğa, Srikrishna appears to appiy to this kind of: Sz2z4/an 
the entire order of succession applıcable to Yazisz£a or 
nuptial presents, İt is extremely to be  regretted that the 
attention of the Court vvas not invited to these authoritsees in 
the case of Goğa/c kandya Pal x, Rame/andra Pəramans£, (s) 
in vyhich therefore the order given above is dissented from, 
as bemg based on no authority, and the brother is held pre- 
ferentral heir to the husband. İt may be that the result 
vould have been the same, but still the doubt vvould have 
been set at rest. 

İt is vvorthy of remark that İimütavahana himself con- 
demns the saıd first interpretatıon of Manu”: text on the 
ground that the vvord Brahmanı ın the text vvouald be ignored 
ın that interpretation , and accordingiy he puts on that text 
another ınterpretation according to vvhich the text applies 
vrhen a man”b vife of an inferior cüste dies vithout any 
issue of her body, İcavıng a step-daughter of a Brahmanı 
coevvife, Thus it is shovn by the author of the Dayabhaga 
that there ıs nothing in this text to support a separate rule 
of succession appiyıng to the father”s gifts in ordinary cases, 
different from the tvvo rules already laid dov by him. 

İn the case of Aasuzoğa/ v. VNarain ÇöAandra () 
the questton arose as to vyhether the husband or the mother 
vras entitled to succeed to an immoveable property gozex by 
the father ın the from of a so2az7a?3 mauruss lease reserving 


(z ) ard Sloka of Text No 3, (r) D.B, 4, 2, ı6. 
(s) 38 C. 3u (Ü 33C) 3iş i3 CİLİ is, 
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a qult rent , it vvas undoubtediy a 4/77 by the father of all 
his interests 9yi/9zs:s the rent. (Upon a consideration of all 
te eonflicting aathorittes, the mother vras held preferable 
te the husband. Their Lordships endeavoured to reconcile 
the conflict betuveen limuta and Srikrıshina. The conflict, 
hovever, seems to be irreconcılable, (x) But it must be 
admitted that the question is beset vrith consıderable diffi- 
çulty arising from apparent contradıctions, 

A son has been held to be entitled, in preference to a 
married daughter, to inherit their mother s non-yaz:/z2a g/£ 
by her father. (7) 

dofnt family system and succession to 8tridhan.— 
The order of succession to 2724724 property, in some res- 
pects, many seem to be arbıtrary, unnatural and inexplicable 
unless the İ7oint famıly system, vvhich is the real key to 
many rules of Hındu lav, and the nature of a vvoman”s connec- 
tion vvith the different members thereof and vith her ovn 
relations are taken into consıderation, If not after marriage, 
after the Dv?zayamana ceremony, a vvoman does seldom, if 
ever, go to her father s house , her brother, father, brother”s 
son, and sisters son may come to her father-m-lavs house 
to see her “ but their visits are: fevv and far betvveen, Seldom, 
if ever, do  sisters meet each other, As regards her hus- 
band”s relations, she does not appear before, nor speak vvith 
her father-ın-lavv or his brother, or her husband”s elder 
brother or cousın, or any other male relatıon of higher degree 
or rank, She appears before, and speaks vvith the hus- 
band”s younger brothers and cousins, his nephevys and other 
relations of inferior rank , and svith these she comes into 
contact contınuousily. “The husband"s younger brother s 
called ın Sanskrit, dezara, meaning a 2/ayizsate , in fact, a 
vvoman ıs very intımate vvith him, to v”hom she may speak 
in the presence of all female relations and males of ınferior 
rank, and from vrhom she gets great help, ınasmuch as she 
cannot speak to her husband ın the presence of any male 


(ə) See Dayakarma-Sangraha, ə, 4, 1T 
(s) Prosanno v Sarat, 36 C. 85 
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or female relation of hıgher rank, This is the usage in most 
places and among most castes. 

İt may nov be understood vhy the husband”s younger 
brother and the husband”s brother s sons are preferred to her 
ovrn nephevvs, and vvhy the father-ın-lavv and the husband”s 
elder brother are placed lovver ın the order of succession, 

There is very lİttle dıstınctıon  betvveen the husband”s 
younger brother of the vvhole-blood and one of half-blood, 
as regards a vvoman/s connection vith them in a iont-family , 
their equalıty appears from the rule ın the Dayabhaga that 
both kınds of brother: yortly sücceed to undivided: immove- 
able property of a deceased brother if succession opens: to 
the brothers . although ıt is not follovved by the Calcutta 
Hıgh Court. 

İn a casc of competition: betyveen them, the  husband”s 
uterine brother is entitled to preference mn his: default the 
husband”s half-brother s entitled to mherit a: voman”s 
Szəzahana mn the same circümstances in vyhich the husband"s 
full-brother vvould have succeeded, had he been mn existence, 
"There is nə valid reason for restricting the term—"the hus- 
band younger brother," as used m the Dayabhaga, (zo) to 
the husband"”s /z/// brother, But ıt appears to be so restrict- 
ed ına case mn vvhich it has been held that a vvoman”s 
brother5 son ıs entitled to suceceed in preference to her 
husband”s younger brother of the half-blood, (2) This: vtevy is, 
hoveever, contrary to the Dayabhaga and other commentarıes 
of the Bengal school, 

The husband”s male tssue by another vvife is treated by a 
childless vvoman as if sprung from her ovvn body , he address- 
es her as mother, and the mutual attachment is oftner than 
not very strong, 

The faculty of feelmg is strcnger in vvomen than in men, 
and a vvoman retains her affection for her parents and other 
relatıons though they are out of sıght, VVhen a daughter 
leaves her fathers house and hİrves vith her hüsband in her 


(ze) DB av, in, 26 and 37. 
(x) Toolsee v Luckhy, 4 C VVN 743 
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father-in-lav”s house, it is the mother vho anxiously enquires 
about and looks after her . and the son-in-lavr also is an obieet 
of her love and affection, so as to be recognized as heir in 
certaın cırcumstances stated ahove, 
Ses 8—FALLEN VOMAYN REEİRS 

VVoman of the tovrn —Should a ivoman become degraded 
by becomıng a vvoman of the tovn, then according: to the 
present vievv of the Calcutta Hıgh Court, her connectton vith 
her undegraded relations docs not cease, so that the latter 
can be her herrs. (7) So the Madras High Court, also has held 
that prostitutton döcs not: sever: her legal relation, and the 
çonsequent degradatıon does not entatl cessation of: the tic 
of kindred, and. that: therefore such a vyoman”s stepson is 
entitled to inherit: her property. (s) The same vitev has 
been held by the Allahabad High Court (a) 

İt has bçen held that a Hindu avoman does not ceasec to 
be a Hmndu by reason of her degradatıon on becoming a 
vvaman of the tovn , and succession to her property is 
governed by Hinda lav, (2) There ts a difference of: opinion 
as to the effect of this: decision, (c) and therc is. a conflict 
betvveen the carlıcı and the later decisions , and. accordingly, 
the question vvas referred to a Full Bench of the Calcutta 
High Court, büt svas: not decided: nasmüch as a fact upon 
vrhich the questicn arose vvas not, and could not be found for 
vrant of evidence, and the Full Bench refused to assume that 
fact for the purpose of deciding it (4) İf the tie of: kindred 
be not severed by reason of the unchastıty not bemg so 
heinous as to cause cıvil death, her undegraded heirs vvould 
succeed, But should it be of such a character as to operate 
as cıvil death and to make her an out-caste, then it is difficalt 
to say vvho vrould be her heir, Büt növ: that the Courts have 
held that the tic of kindiedship is not sezezed by reason of 
adopting: the: life of prostitute, such: vvoman”s property in 


(9) See suğra 6 60z , but see Satısh v Mahabalı, ar O C 272 481 C 790, 
(z) Subbaraya v Ramasamı, 23 M 171 

(a) Naraın z Tırlok, 29 A 4, Bhanga c Din, 651C s93 (A ) 

(0) See Suğra 6 667, Sarna v Secretry, 25 C 2$4. 

(4 Sundarı v Nemye, 6 C L ) ayə, Bhutnath v Secretary, to C VV N. ro8ş 
(4) Chatoo v Rayaram, rı C Lİ 124 
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the light of the vievv thus expressed, should pass to the 
undegraded kındred in preference to her degraded relatior 
after her death, (€) and, at any rate, to the exclusıon of the 
Crovn (/) 

The illegitimate children of persons other than Sudras are 
not their heırs, (z) but the illegitimate daughter even among 
tvvicc-born classes, inherits the property of her mother in pre- 
ference to trespassers., (2) 

The ordınary lavv of inheritance vvhich: excludes vvomen 
or prefers males to females, and vvhich: allovvs only a İmited 
interest to female heırs, has no applıcatıon to the dancıng girl 
Caste, (2) 


(e) See Suğra ö 669 , but see Siva v Minal r2 M 277, Maharana o Thakur, 
ı21 C 778 140 C 234 

(7) Narayan v Laxman, $: B 784 1927 B aşö 

(p) Meenakshı v Mudiandı, 38 M riq4 21 C gs7 

(2) Kasturi ev Lote, 66 1 C gsz2(N) 

(ə) Subbaratna v Balakrıshna, 33 MİL 7 207 


CHAPTER XIV 
HOLY ORDERS AND ENDOV/ MENT 
Se 1—ORIGINAL TEXTS 


ti Yvemfi ar — 
xarc: fsa set: qran xfu qayı 
uTecem”ı seləmq sirrarel rar qərə il 
nara, xfemTR q zül, q müifran, ) 
svra, vfadi sıq. mz. aTeT-n qs vl 
vavt qəhrəma qd) £? qxfci 
avalmqq) ərfeq sranəiiyfi q fağı 
“ved fsa mad el slanı 
“syayuman afa qar qaruroe ) 
səl) əTeTa qzasi acı de eafa, ıl 
TaqdurafiyəryayaaraTua 1 
qax xfüzt v£ yaya səfi 
faeuTavç xadaıq sütat nağ sel) 
quxyaran afa qət qr firafue" 1 
aman vifri) qru vz" ermrəT or qi 
şereqadenTt vən”, vifyarftar 

"vrfvəireyr” 1 izdlata:ı 


f The great evet-auspiçious Göd saidı— 

O virtuons Göddeşə 1: İn the: safya (golden) and the other (tivo) ages, 
the castes and also the orders of life are declared to be four , ind the usages 
also of the (four) castes, and of the (four) orders of hfe are separately declar 
ed for each But in the Kalı age, the castes are declared to be five, namely, 
the Brahmana, the Kshatrıya, the Vaısyaı, the Sudra, and the general body 
of human berngs, (other than these four) O great Goddesə İ of a// these 
(five) castes, the orderə of life are tvvo, for, O dear Goddess 1 the order of 
life called Brahmacharya or studentship, and: the order of life called 
Vana-prastha or the hermitage (the first and the third” of the four orders), 
do not norr exist ş (but) the tuvo orders of İlfe, namely, the Garhasthya or 
the order of the householder, and the Bhıkshuka or the order of the ascetic 
or religious mendicant, only, exist: in the Kali age O, vise Göddessl the 
holding of a stafi, declared in the Vedas, by the order of the Bhikshu or 
ascetic, also, does not exist in the Kal: age, because that is prescribed: for 
the order of ascetics initrated according: to the Vedas O auspicious Goddess 1 
the adoption of the order of Avadhutas or ascetics according to the rules of 
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mibiation preseribed by the God Siva (in tbe Tantras) is alone declared to be 
the adoptron of Sannyasa (Renunciation or asceticism) in the Kali age 
O Goddess 1:in the advanced state of the Kali age, the Brahmanas and the 
other (four) castes are a// entitled to these tivo orders of life The Brahman, 
the Kshatrıya, the Vasya, the Sudra, and the general body of human beingə, 
these five are entitled to be initiated as: Sannyasıs or ascetics: according to 
Tantric syətem ” 


The above slokas are not contınuous, but are cited from different parts of 
the Maha-Nırvana-Tantra, Chapter 8 


“1 firamfiərqaeqenR amyğ afk efeaferı 
xfar deq sqtği q qfazar: qəsfda ni danı te 


2 “Learned persons look equnlly on a Brahmana endovveed vvith: İcirning 
and humnnity, on a covy, on an elephant, as vvell a son a doz and on a 
man of the lovest outcaste class” For God pervades them all equally — 
Gita, 5, 18 


R favon esifçaiyez faq ammÖfca:ı 


sunqaral smalTİ xd) erravə ii qezaya 
3 İt is for the benefit of the vvorshippero (or devotees) that there is: mani 
fest itton in images (male and female forms), of the Supreme Berng, vhich: is 
bodiless, vyhich b is no attribute, vhich consists of pure: spirit, and: vrhich: is 
vithout a second (bermg ze, Göd is the Only Berng cxisting in: reality, there 


is no other bemg in real: existence excepting: (Him) Text: cited by 
Raghunandana 


ül düadt trərafi sif an vas axrı 
uzre”) arfo diyar) qı 
ÜfqaT uruq q arrareya”?) qın) 
YərqTesəf) arfü Qaqıq? yel Li sqaıqcım aqaqı 


4 An image of a God is commended if made of göld, or made of silver, 
or made of copper, or made of gem, or made of stone or of vvood, or made 
of iron or cönch-shell, ör formed of brass or consisting of copper: and bell- 
metal, or made of sacred (or sacrifictal, vood) —Matsya-Puranı 


Kİ üq qüs şülm evrfed vifiğa axrı 
YATAN üfüq çar qafa aa “aeıravavarq 


5 Thüs should (a Lingam or Phallic Symbol) be made of precious stone, 


or crystal, or of earth, or of auspicious yyood or of yhat is agreeable to (one”s) 
mind -əMatsya Purina 


qı şür Sür via arı q? afiyq sima: ı 
TƏTİT afç ar vi və Şəfiymşe? x urqqureeqar, i 


6. Some persons vrorship by image puinted in a, vall and some in 
cahvas , and some (vorship me as embodied) in the sphere (of stone called 
Salagrama) sprung from a part of my might —Baraha-Purana 


c, xiv,s, 11 ORIĞINAL TEXT 845 


ol r vreoyq em a q üumə —zaaq ümman 2aameTəİ 
vv, xfersrqn sferi 
Raqra" aq xfqar ii araq erurererər və frızaeq anı 
dv est yə: vfqgmeaml qoysan qav, xfir varac ıt 
orfraqqora —xfayn eyfza xd xü exrəfyafirə i 
qrttə” vyey Tea şevfiş 
vərə” mi viqqerrafan ı 
"maş if xy, : üfvəvrə yadlıq, ı 
“qax” nı qaxfqarqsanı 


7. Novv, in (the case of) touching by vhat ought not to be touched, Re-consecra 
Baudhayanna (5ays),-- tion 

“Re-consecratıon (should be made) of the images of göds, the purification 
of vyhich shall have been made, like that of (he m iterialsç” 

“Devatarcheha” means the image of god , “of them” (z £ of) the images) 
touched by vhat ought not to be touched, the matertals being touched” if the 
materials such as copper and the like be süfficaently purificd and re-consecera- 
tion be made, then the image vould be fit for vvorship: il.is is thc meaning 
according to the Ratnikara (So) in the Adhıpurani (it is declared )—“(If 
the mm3ge) be (1) mufilated, (2) ericked or broken or buürst, (3) burnt, (4) 
fallen dovn, (5) removed from its place, (6) avithout vorəhip: (or not: vror- 
shipped), (7) touched by a beast, (8) fillen in defiled grounds, (6) vrorshipped 
by reciting hymns: addressed to another God, (10) and defiled by the touch of 
an outcaste—in these ten (images) the Göds do not make appearance (or 
do not become present)” 

Raghunandan"”ə Deva Praushtha-Tatte im, 1ast paragraph 


ei səəfdlarefafıq ii sriraq va — 
əfhəlarefafsi aq eş vq ayrfa Şi ? R 
Yerə qequnar q zr qfüdiy an evi 
“a ssn aq vüret s ut qfv-caa STOL İ 
vavure qazma sevi: fay sətri 
qanare qerre qezuy qa feraq 
fvafiğ ar ədl? ar feaa eruyafeın 
va ət vaz şi feftrarfe fər? frğ) 
xax fara ferrelq fesil i 
“vv varaq”, s se, vare eçmvd 1—vviq”: 
8 "Nov (is stated) the preseribed mode of Reneval: of Decayed İmages Renevral of 


Bhagavan says,—"1 shall tell you brtefly the vyhole ordinance for reneving pecayed 
decayed images " 9 8 mages. 


Certain 
image not 
to be re 
moved 
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, “VVhatever ıs the materral, and vhatever the size, of the image of Hari 
(or Ğod the protector), that is to be reneved , of the same matertal and of the 
same sıze, an tmige rə to be caused to be müde , of the same size, of the 
same form, (and) of the same material, “hould be (the nev/ image) placed 
there , either on the second or on the third day (the image of) Hari should 
be establıshed , if (üt be) establışhed after that, even ın the preseribed: möde 
there vvould be blame ($ İq ) or censu"e ör, sın, in this very mode the 
Linga or Phallic Symbo” and the hike (image) should be throvrn avvay (and) 
another should be establıshed, of the same size (özc ) as already deseribed 


“-Haya-Sırsha 

(Only tiyo pages of a veork called Haya Sirəha evidently the: Haya-Sirsha- 
Pancharatra have hecn prınted—not the vvhole book There is nothing to 
shovv frəm v”hose manuseript copy these pages are takenl 


€) dc saq - 
əfatölar s ferrara ere fafiyan xe) 
sigcd fafreifa " qrəafg: sfafgav i 
əf arqqar vv fafiqarfu q qrağq un 
ufiqorv srfıyammaqararı? 
xacə farfarda qesfafg afafgas ni afa vini yoq 


g “God sar, — 

“1 shall speik of the renevval in the preseribed mode of: Tingas or: Phallic 
Symbols decayed and the like ge 5 "0" 

(A 1ing3) established by Asuras, or by sige. ör by remote  ancestors, ör 
by those versed ın the Tantras, should not be removed even in the  prescribed 
form, though decayed ör even broken ” 

Agnı-Puranam, Chapter t0ş, (Poona Edition of 19004 D,P 143) 

EThere isa difterent reading of a part of this sloka, nöted in: the  foot-note 
of the Poona edition of this: Purani as one of the Anındasrimn sertes of 
sacred books according to vhich instead of —”“or by remote ancestors or by 
those versed in the Tantras”—the folloving should be sübstituted, namelyl 

“Or by Gods or by those versed in the highest religicus truths” 


şə xq əfidao li us feryTll qeğ vü sf? ard. vq 
vərir-fasvTaTsa-feyrel virfz-qüşfü vi srd) qa g üyüd gülıq 
xfe fafaşal r fərmafasaq : 

vz əfdarc q vq feyröt xü xe am mUİ İl sizi vqixəmİ? faq- 
ufafye farret vrfediiyfa ər amil, 1 qr aşrfuŞi, ral —sdifaarı 


ro “Nov: Renevral of Decayed (İmages is considereğ) , that is to be 
performed vrhen the Lınga and the like are bürnt or broken, or removed 
(from its proper place) But this is not to be performed vith respeet to a 
Linga or the like vhich is: establıshed by a Siddha or one vhho has become 
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successful in the highest religious: practace, ör: vhich is Anadi şe, of) Reneval 


vrhich commencement is not knovvn, ör vihich has no commencement But 
thetr Mahabhisheka or the ceremony of great: anornkment should be per- 
formed 4—this is sad by Trievikrama ",..Nirnaya-Sindhü of Kamalakara- 
Bhatta, Bombay Edition of rço0, p 224 


The author of the Dharma-Sındhu says aş abzve, ın almost the sanır 
yrords , "See Bombay Edition of 1888, p 234 of that vork, 


ti aq uş ufəəfasfReran fyifisq li m q suq aç səfir. 
rə aqeyrrenıfağeriarraç mmafqifasar) 
süyu” faqfuqir. qarı exmü”q yalı 
s A 
daxğ:i 414—xfavreqe” dəmə, 1 


ır İn the Pratishtha-mayukha the above text of Agnıi-Purana is cited, 
adopting: the: second reading, an1 it is, expiained to refer to the original 
image, not to an image, əubstituted in case of total 105s of the: original image 
by reason of theft, flood, burning and so forth p 39 


İn this vork the folloving text is cited at pp 27 

"A metallıc image of vihich a limb is cüt or disunited should be again 
establıshed after putting (the parts) together ” 

And it is explained in the sald vvörk thus,—“The meaning is, if a Lingam 
made of the eıght metals beginning. vith: göld, be accıdentally  broken, the 
very same should be agarn consecr ited after yolning the parts together ” 

Pratishtha-Mayukha of: Nilakantha, the author of Vyavahara-Mayukha 
a treatıse on Positive Lavv respected in the Bömbay sehool of Hindu Lav, 


tal: (a) av, ve qü sarar raq sərği 
vet qayq qaryelaq qar süf gül nq, t, təçil 
(9) sü ud, saqü, xr ara” esdi 
qt “məvi: “rmr,, dl end çi a, əysəfqavəl 
12 (a) İn the Krita (first) age (the performance of) austerity , in the 
Treta, (dıvıne) Knovrledge , Dvapara, (the performance of) Saerifice , and 


ın the (present) Kalı age, Charıty alone, is declared to be chtef (d2aria or 
yırtue) “Manu, r, 186 

(5) Alusterity iə ordarned the Dharma (or religious düty or act) in the 
Krıta (or first or golden) age , true Knovledge, ın the Treta (or second) 
age , and sacrıfices are pronounced (the Dharma) ın the Dvapara (or thırd) 
age , and 2o/za/zon or Cöaryiy, (o/42a530n and: Se/y-cəntrol, in the: (present) 
Kalı age 


a yeat Şixra Gyeame srüni qmqq adı 
xvaqarorasığa ərQ vafti gele: il 
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vroramrar ged vuisfu-vfoqeri 
façıq-4er-yenı qesaqv vaar ül ufTavoreqvəl ) 

13 Preedom from disease is the means of (attarnıng the endə of man, 
namely) Dharma or religtous merit, vealth, (obyects of) desire, and: İtberation 
(of the self or soul) from transmıgratıon hence 3 mün by the gift of (the 
means of medical treatment of persons suffering from disease and so causing) 
freedom from dısease becomes the giver of everything He müst establish 
a Aoşğatal turnished vith valuable: medicines and: necessary utensils, placed 
under expertenced physıcian, and having servants and rooms for shelter of the 
Pattents 


də mqcq vü ariya, qare farslar, 1 
qaftararıra izaT aTfv qaxamas” 
“rarmaşqaqqıq sraafafadq ai 
xeturəsar qı” dişə mşorax il 
vr qlğazarad? Tar a qanı 
armdısıvrad sira faq ii arıq) 


14 There ıs none supertor to the God Sankara to him therefore should 
dedicate the 2ozsc of Sank"ra, constituting: it the (place of) shelter of the yazır 
or religious mendicants , vrhich is to be bullt: of: burnt brieks, possessed” of 
a hall for exposıition (of religious doctrines), furnished  vvith: different kinds 
of seats, havıng flover-garden, and having: reservolr of veater A village 
should be assıgned for meeting the expenses of the pluce of shelter, such: as 
hamps, fuel, salary of servints, smiüll pieces of cloth ivorn by ascetics, sandals, 
and the İke 


ti nar vr nqq q vvarqəuqdı 
şərə feəəəiyir qfayf ar faaqğq ıl vosaiyuqı 


15, Havilg carefully built a Math (or house for ascetics and their: dis- 
cıples), furnished vith rooms (or furniture) for sleeping: and: sitting, should. at 
an auspıcious time, dedicate the same to the tvvice-born or the ascetics, 
(or religtous mendicants and their pupils)—Bhagabatı-Purana, cited by 
Hemadrı 


te qaraqan qox dlaıq qsrar qil 
vusaşuaTü vm qra xrfq fri ii sreqTaver i 


16 A person consecratıng a temple, also one establıshing an asylum 
for ascetics, also one conseeratıng: an alms house for distributing: food at: all 
trmes (to the poor), ascends to the highest region of heaven, 

fəasa (Tala-Sattra) is a: place here cool and pure drinking: vater 
is stored in the summer, for free distribution to all persons coming there to 
quench their thirstİ 
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te şaha xüreeev vfireraf frarev”i 
frertğa o ar urqq rem faal i 
vu” qerqiçe qe efumiy.i 
qafareqrüyd) Rreq frfa dür srrağ qud 


17. Should make a house of shelter for the benefit of travellers , or should Rest house 


lodge ptous men (or ascetics) and travellers, in a quarter of one”s ovrn dvrell- 
İng house unexhaustıble is declared his: religious: merit rhich: cecures (for 
him) heaven and liberation , abounding.: in all: obyects of desire, he en)oys 
happıness in heaven like a Göd 


1: fardi an fesli ar ariresi əfər i 
vz fafearrrerer” fcror, va vd il 
Təranə ıvıfarararraenrər vfveii 
qerar firgifval qas”ymərfear ü 
fi, ves qexaımuToqe yrraq yi 
"Tara qran fernaşuTafayd il 
firrduraavrerqasırarora au” i 
vala ufravenq fraresrəşvi ü 
urqdua yaq ütü ayaamaal il 
vudfasevatə veüqmalq zu il 
ure ar aqar fir xqmyaaf-aa, il 
UT” qara” zr amqaral fvamıq” u 
—nurafu dreral qifarat erarifiyyə i 
qaran” yemyıfa rusi 2 ərafvafi: ii “UTYTCTÜİ 1 


18 A Math should, by a person havıng faith in the Shastras, be made 
three-storted or tvyo-storted or one-storted, consisting of different apartments, 
possessed of an elephant , accomodated vvith places for meditation, for 
study, for burnt offering to cönsecrated fire and the like, and for teaching 
havıng the floor levelled even by plaster or stone, equrpped vith nev: shelves 
contarnıng books arranged thereon, decked vith cırcular rovs of: various 
frutt-trees, accompanted hy reservotrs: yvell-stored vyith pure and svvcet 
drinking vater: And he should endov a village or süffictent land for meeting 
the expenses, so that the ascetıcs and the travellers getting: shelter (there), 
may recetve sandals, shoes, umhrellas, small pieces of cloth, and also other 
necessary thıngs Thus havıng establıshed an “asylum  beneficial to persons 
practısıng austerities, and also to other poor people seeking shelter, he should 
declare—“I am endovring this asylum—May He vo is the support of the 
universe be pleased vrith me ”—Baraha-Purana, 


H, L.—ıo7, 
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ÜThe term Math means a monastery, ora residential: college, ör a: college 
attached to a temple or an asylsım for the poor and the ascetics, or a shelter 
for travellers, or a combınatıon of all these or some of them) 


ei rüfat qşərər qx qavammn i 
vfermr şürefte qəfe vavifvad 1 


qurafes qaq qara facıfəre 1 
non 

quz vı xq mrasfirəl ü 

vfenma qfreere eyd qərifyadi 

ehərərrəramy Ta arTcfarsaT vz Yİ : 

feraeğər, vfyes yə" yarerc vəivv il fizvcnq il 

10, Havıng c tüsed to be made ün, xüspicious and: spacious Asylum of 

burnt bricks, avith: strong: pillars, and. large: compöund, accompınred ivifh 
distinctive mark, coyered svith: plaster, güarded, equipped” vith: comfortable 
aoartments, and cönferring endless: religious: merit,—should: dedicate to the 
Sava and the Varəhnava asceticə And having caused to be made nn aus- 
pıcious, spacıous and beautiful house, furnished vith: göod food, and equrpped 
yrith pure drinking iyater, ind. possessed of an auspicious gate should dedicate 
MH for the benefit of the poor and helpless, and travellers 


vəl səfi xfad area frsevər siyyfafr ı 
xqesmq ferea ər qüfq qesma aq star faq ın xı 


20 “An ascetic or a religious mendicant living only one: night: is called 
an a-/:fA3 or güest , because he docs not stay long, hence he is knovn as £)/2: 
t € , not stayıng one entire day ” 


“eq qəfrqəl: s ərrafin faareyafFesrari 1 
aeaıq qalaq v fsamerə xala Səfzvet və 


21 1 hhose excluded from education do not knov the lavful and the uün- 
lavful  therefore no eftort should be spircd to cause  dissemination: of educa- 
tion by gift of property to meet its expenses 


“RI rə farq ərə”, arena, 
faarr fayra qqərrsəryarfqarar 1 
ev fevar vər arfir ori qal 
“ç xmrat fafafe qe uşa ə al afeyyuranı 


22 İnthis vrorld, there is no other gift: securing. special spiritual: revvard, 
than the gift: (of: property fo”: disseminition) of: learning: that dvyells in the 
organ of speech O king, does not one yyho gives the sime, become giver of 
covv, land, gold, clephant, horse, car and the like ? 


“R dür qrafnseq xa vər) 
qel qearylfer fraTerarq vn dyq 
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avarə, Qara? firesi gesirrerai an yö: i 
vzər aırvüq, verər qalıq q qedər vezir in afçetrav i 
23 “ Lhere is no doubt that the frurt of düly ceclcbrated thous ind: sacris 
fices r, obtained by a person from gift (of property for dissemination) of: learn- 


mg, thercfore O kingl onc should caüse the Smriti and Sruti to be darhy lcarnt 
ın the temple of a God, if he vvishes for rcligious merit” 


“a arayar-s”a- srfcur frarranfarz, i 
anar urol qfaşıq qeyd safifiğa un xrxasar ) 


24 “1hc hcirə to the property of a 5/6:/vac4arı or lifc-long student, 


yadı or avcetic, and a: FaərağrasiAa or hermit, ire: respectively the: preceptor, 
a vırtuous pupil, and a religrous brother residing in (hc same: holy place ”— 
Yayn ivlkya 


“sadaq qq forex” səla xerfizər il 
məx 
xarü s? Q vraa: armlizə il və), vü 
eTaucə faqqa feraq üfes difert 
ufrelaq ərdə qrvamaTeT xfaia il ss 8, “Ş91 
25 A min should alvays vvithout being tired performn vvith faith 25224 and 
fuarta or ,e/işion and chay table vork (zgift) , these berng: made vvith: faith 
and honestiy acqurred ve alth become inexhaustible (me in, of procuring bliss) 
Manu İV, 226 22arma consisting. of: donatıon, ye/iyzoz or: c/azı/ale, (a 


man) should alvays müke vith a cheerful heart iccording tö his: ability (and 
also) vyhen he finds a vorthy obyect M nu iv, 227 


Seo. 2—PERSONS OF HOLY ORDERS 

Dıfferent stages of İife.—The life of a Hindu of: the 
Brahmana and the other tvvice-born classes, vvas divided into 
four stages. He had to pass the first stage of his life as: a 
5rafğmachar: or student, living vvith the Göz? ”or preceptor 
of the sacred literature as a member of his famıly and 
supportıng himself by begging the: second, as a G?z/as22a 
or house-holder, bemg: marned  vyhen his studentship: vvas 
over , the thırd as a /”ezağyastha or one retired from the 
vvorld, residing in some: solitary place vvith: persons: of the 
same order, engaged ın religious practices and contemplation 
of the dcıty, bemng free from all vvordiy cares, and İlying 
on the vegetables groving in: forests, or on: alms,—the 
retirement havıng the effect of extinguishing: his: rights to 
the property, he had at the time of retiring, and. vesting 
them in his sons or other heirs , and the fourth, as a Ya// 
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or itinerant: contemplative ascetic, süpported by vhat is 
voluntarıly given by people, or by begging in the evenıng, 
and takıng no more than vhat ıs sufficent for the day, and 
İiving ündel a tree or the like shelter, 

A Bıiahmacharı or student vvas of tvvo deseriptions, gös, 
Upa/ eyvana or an ordinary student and /VeeyZ22/222a ora 
life-long student, The former became a house-holder in düc 
course, vvhile the latter vvas. a student for life, devoted to the 
study of science and theology, felt no melination for mar- 
raige, did not like to become a house-holder, and chose to 
İlve as a perpetual student, the austere life of celibacy 

İ he ide il of hife vvhich the sages contemplated by the different modes 
preəcrıbed for adoption by persons of: higher eastes in the different: stages 
of life, vas intended to canüse  actual  practice to accord vvith theory, by 
giving practical effect to the religious: döctrines of: Alza or Adə ishta, and 
Metempsyehosis or transmıgration and: 47242 or: liberition from the same 
Adrashra as the invisible dünl: forcc being: the: effect of Aöz??ga ör göod and 
bad deeds done by a person ın past time vyvithout beginning, determining 
respectively happiness and misery at present and future, Metempsychosis 
İs the asumptron by the soul of diflerent material bödtes determined by its A7zz//a 
or .1d) shta , and the 4/24:2a or hiberatıon is the release of the soul from the 
necessity of berng confined in some material body The) pleisures and pain 
of the body are not the plessures and pnuns of the soul in reality İt is 
through əzaya or illusion that the soul identifles itself vith the body, and 
labours under the delusion that he is the agent of bodily acts vihich are done 
ın reality by the age, of 2/za/zaiz or nature This: illusion is: dispelled by 
true knovledge ivhich is the only means: of "ttaining əzəly2a or İiberation, 
of communton vith the Supreme Soul İt is döübtful vhether this ideal vras 
actually folloved in practice except by a fev oniy 


Succession 7— The lay of: succession that has already 
been explaıned, applıes to the property left by a house- 
holder or an ordinary student, 

The above text (No, 24) of Yaynavalkya lays dovmn 
sticcession to the property vhich the persons of these holy 
orders may have vvhile in such orders, and leave behind on 
theır death, 

The property of a İrfe-long student goes to his precep: 
tor , of one retired, to a religious brother , and of an 
itineratit ascetic, to a virtuous: pupil , mn: their: default: to 
one of the same order (or hermitage) or to a fellovv-student, 


9. See fot Sec, 11:2, 009, 
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The Hındu: of the present day rarely adopt the third ind the fourth stages 
of hfe A hife-long student, such as is: contemplated by the sages, is also 
rare nov Nor do the ordinary students observe the rules of the Shastr is 
relatıng to their mode of İlfe, and to the study of the sacred literature 


Vaishnavas ”—There are nov” persons belonging to certaın 
religious sects of modern origin, such as VazsZərazeyəz, that 
do ın some respect5 resemble the Tife-long student. and 
itmnerant: ascetic5, They are conneeted vith the vvell-knovn 
maths or mohuntis, Vaishavas are a class of Hindus (a) 

A math--mcan: a place for the resıdence of asceticə and 
their pupils, and the like, (2) 

Sannyasis —The founders of these //.a22s vere İcarned 
sanıyasısş or mönks of the zaziZəzaza, vo O) sala sect, 
vrho observing: eclibaey and İcading: a prous İlfe of auste: ity, 
vvandered from onc placc to another carryıng: vvith then an 
image of the Detty, iepresenting: a ecitain attı ibute of İlim, 
and teaching the truths of religion to those thak  attracted 
by the sanctıty of their life, focked to them “They vecie 
prevatled upon by the prety of some Rayas or: influcntial 
men that became their, disciple., to settle mn: particular 
localıtıcs, recerving grants of: land from them, for the mam- 
tenance of themselves and their pupils: called  c7e/zs, that 
accompanıed them, İtved vith: them and observed) eelibacy, 
Successton to the office of the //o2zə22e or the head of a 
”iuatlı is möulded on the analogy of the rule lari dövn in 
the above text of Yaynavalkya 

İt has been held that a Sudra cannot become a sa2z)zyesz 
or ascetic, (€) This is undoubtediy the doctrine propounded 
in the Smrıtis But the İcarned ludges have not taken mto 
consıderation the modern usages introduced by the Vaishnava 
and the Tantrika and other systems according: to, VYhich a 
Sudra and even a non-Hiındu such as a Mahomedan may 
become a Hındu saxzyası (al) "Yhere arc many: religious 


9 See anle Ch X, Sec 2, Siib-Sec ip 673 

(a) Nalinaksha v Rafanı, ss C VV N 726, 729 

(8) Text No ı8 

(e) Haris v Atır, qo C s46 1? C VV N şi? 18 İC 474, Narsınhdas 
0 Khanderao, ?o1 C 860 ro22 B, 2gş , Lochan o Adhar, 3ş İC: 630(C), 
Dharmapuram e Vırapandıyam, 22 M 302, sec in this connection: Somn 
asştındaram 6 Vaithılınga, 40 M, 846 at 899, 

(4) Text No, 1, 
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sects of ascctics among vihom  caste distinction is ünknovn, 
vho accordingly initiate and admıt Sndras into their brother- 
hood if othervvise  quaified, İn esoteric Himdumsm: also, 
caste is, mdividualistic: not: hereditary, it: bemng determined 
by qualıfıcatıon and not by birth. There is ample and 
abundant authority in the Shastras in support of: this vievv 
of caste, (6) The highest virtue taught by the Hindu 
religion is that a man “hould regard other persons and bemgə 
as his ovvn self reproduced in them, as the same Supreme 
Soul pervades them all (7) 

Proof that a person ıs Sannayasi.—İln order to prove 
that a person has adopted the Trfe of a Sannyasın it müst be 
shovn that he has actually relinqurshed and: abandoned all 
vvorldly possessions and relinqulshed all desire for them, (y) 
or that such ceremonies are  performed vvhich indicatc the 
sevcrance of his natural famıly and the secular fe (2) İt 
must also be proved m case of orthodox Saəzzzyesin that 
neccssary ceremony has been performed, (z) vrithout vhich 
the renunciation vill: not be complete, After a person be- 
come: initiated as Sannyasın he becomes dead for the 
purposes of succession and ınheritance and the person vho is 
entitled to succeed him: takes his: property, But “dic”, in 
Section şo of the Civil Procedure Code refers to natural death 
and not civil death, (7) 

A. daın Sadhu.—İf by his vovys he become mcapable of 
holding any: property or carnıng money, then he may he 
said to have no “means”, vvithin the meaning of: Section 488 
of the Çrimmal: Procedure Code and may be exempted from 
maintaınıng his vife (2) 

Proselytism-—vas unknovn to İlindursm  vvhich is dis- 
tingurehed by toleratıon, Hindus have respect for all 
systems of religion, and: are free to admit the divinity of 


(6) anle bö 144-148, (/) Text No 2 

(7 İondul ı ppvara, 33 Mİ ) 603, Göüri ə Niader, (8C VN s9,63: 33 C, 
287, 288, z99 

(2) Ramdhan vz Dalmir, r4 Ç VVN gr 21 C 38, Sheo Ghulam v Sham 
so A 48: 1928A 2:7 

(:) Kondal v İsvara, suğya Böldeo v Arya s2A 759 1930 A 643 

(7) Madhov Gur, 3 A so9 

(2) Muni v, Bat Lilayatı, ö B 260, see aəıle $ (88, foot note (//), 
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Yesus Christ, and the divine inspiration of Mahomet İt i- 
perfectiy consistent vvith their religion that Göd bocame 
incarnate ın other countries for the parpəse of  tcachıng 
religion to the people there, Thus tt is saldım the Gita — 


ix 

ver ver fe sürar sərfəafa yirca 1 

vayrearaq udar sarar” qərarv” i 

ufoqrurz aradı fsərara voşen siri 

vüra surqarata gərarfa qü qü g, əmi 

“VVhenever there is decay of Dharma or religion or virtuc, 

O Bharata, and exaltatıon of Adharma or ırreligion or vice, 
then 1 become ıncarnatc " for the protection of the virtuous, 
and for the destructton of evil-doers, and for the sake of com- 


pletely e-tablıshıng Dhatima, 1 am born from age to agc”,— 
Bhagabat-Gıta, 4, 7-8 


Seo 3o—ENDOVMENT 


Dharma —D:fferent meaningə of the terms 2224? za, given in the: different 
Sanskrit Lexicon: .— 
r Medine— 


uraffçəft qar mart edər ayat 
kl - 
xfgidivfərqəryəri) ər qərasi daq” i 
Dharma ın the masculine or neuter gender (is used in the sense of) 
(1) religious merit, (2) custom or usage, (3) nature, dispositron or character 
(4) sımıle, smilarity, or comparıison, (5) Sacrifice, (6) Harmlessness or non- 
inyüry, (7) Upanıshad, (8) Lav, yüstice or equlty , (it is: only) in masculine 
gender (used ın the sense of) (g) Bov, (to) Self-control, or God of death (11) 


Drinker of Somayuice or sacrificer 
2 Visva— 


qe: qeluqyırığ ssərmarvrod: aye 
“vaTqTafiç qra? ar dqfaaıqıa 


İt gives the above meanıings vith the exception of Upanıshad and Sueri- 
ficer, (7) And (11) 
3 Hemachandra,— 


evfarilvaTqar “Taro. ıı 
uq ər şifer) vardlafayııı ı 
mif eyərifyai 


İt omits (s) sacrifice and (tr) sacrificer mentioned in Medine, but add. 
three more meanıngs, namely (iz) Company of the good or virtuous, (13) 


Christ, 
Mahomet 


Menings o 
Dharma 


Charıty is 
supreme 
Dharmı in 
K ili age 
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The qualıty of berg fit to be vrorshipped, vencration ör adoratıon, (14) Dona- 


tion and the like 
4 Trıknd:3—86sh3,— 


vediyfe dverilalafəryq gqyaft 
İt gives some of the abcve mennings 
s  Amrrakosa, -- 

evl: qerqevaToenio qredisqn: 


İt gives some of the forgormg meanings 
VVhen a Hindu gives: property for 2224? //a: he intends that the property 
is to be "ppropriated to religious and: Charitable  vorks for the purpose 


of securing teligious merit 

vede mq fen qölrq afa ı 

veran veya 2 raq enmə ve: 

evə qes” faraqlar fererq arfen "ifratı 

uftalə sidə rasrareT far, il 

mər, 8, 8R6-RR0 1 
A man should ilvvays vvithöut bey: tired: perförm vith: faith 7:/2a and 

Pıvrta or religious and charitable vvorks these bermg made vith faith and 


yeith honestiy acqutred svealth become inexhaustible (or imperishable means 
of procuring bliss)) Minu, iv, 226 

Dllar ma (consisting) of donatıon, religious or charitable (a man) should 
alvays (or daily) make vith a cheerful: heart according: to his abiılity, (and 
also) vhen he finds an vvorthy obyect (of gift) 

These texts shov that property given for 222az2//a—is gifl for the  benefit 
of man or the public, either in the form of religious or charitable The com- 
pöund or con?ormnt ord daza döa, ma: shovs that d2arına as adentical vvith 
elana or donatıon 

y . 
VVhile  dealıng: vith: 2222z?2a or: man/s. religious duty, 


Manu (2) declares ( qran var saf) gü ) that mn the present 
(kalı) age, c/azz£y alone is the supreme  2/az9yz or rolıgious 
duty to bc performed by man for his spiritual velfare , Vri- 
haspatı also ordaıns the same rule by saying that ın the pre- 
sent age 2/44z/za consists of Charity, Compassıon, and Self- 
control (4) The threc terms impiy vhat true charity in- 
volves, in fact charity depend- on sympathy and self-sacrıfice 
The Sanskrit ayord er: dga: vyhich is rendered into charıty 
means prımarily 2/7 and is used to signify transfer of pro- 


(/) Ch ı verses 81-86, (vn) Yext No ız see ? 847 
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perty for the benefit of the public ın the advancement of reli- 
gion, knovledge, health, shelter, maimtenance, and the like 
qbiects, bencficial to man. 

VVhen a Hındu gives property for the purposes of 2/a7əa 
he intends to securc 4/2azz/z m the sense of religious: merit 
by appropriatıng or appiyıng the property for the benefit of 
man ın tvvq forms, namely, 2:22“ or: 24?4a £, €, religious or 
cAaritaöle but charity underlies both, as 4722727226 çonsists in 
donatıon or charity, and the compound term azzəa-dZarma 
shovvs that 4/2a73ə:a is, in this connection, identical vvith: a/rzızq 
, €,, donatıon or charify vyhich is called 25222 or: aaler-vediğa, 
?. €,, made vuithin the sacrificial: altar, and 22/72 or za/ire 
vedica, i £ , made ozude 126 a/fer or non-sacrificial , so that 
the gift of p:operty for a relıgıous purpose must: necessarıly 
be charıtable (ə) VVhat is: called. 222? 22 or charitable ivork 
for the benefit of man may take varıous forıns set forth ın 
Hemadrs 2aya-dharma of vyhich the prominent ones are 
given: belovv, 

The forms or modes of charıty are substantialiy the same 
here as ın England They are (Consecration of image of 
the Deity in temples for vvorship ,- Establishment of Hos- 
pıtals (S Uyarırran) Establıshment of: 27222: (4) vhich 
arc either Monasteries for the Sannyasıs or mönks or personə 
adopting holy orders, and their: disçiples: recciving: religious 
instructıon , ot Residential colleges for students , or Asylums 
for the poor and the religious: mendicants , or Shelters for 
travellers oı Güest-houses , or Temples vvhere education is 
imparted to resident: students , or a combinatıon of some or 
all of them establıshment of Sazz, as ( qa ) or Alms-houses 
for dıstribution of food to the poor: at all times: Eətablısh- 
ment of 7:/22-salas ( afafamrat) ür: places: of): shelter: for 
pılgrım-, vvayfarcıs and) asceticə vvho do not stay more than 
one day . Establishment of sechool- ( qravran ) for dissemina- 
tion of knovledge , (the last three ac often  connected vvith 
temple of Gods) Excavatıon and consccration of) velis, 


(s) Mans Text No zs, Parthasarathy v 1 hiruvengada, 30 M. 340 17 
M L ) 379 
H L —ıoc8, 


Dharma, 


/rhta, 
Purta 


Modes of 
eharıty 
templəs, 
hospitals, 
Maths, 


residential 
colleges, 
asylums, 
guest-houses, 
alms-houses, 


places of 


shelter, 


schools, 


vvells, 


tanks, 


p.antıng 
tre es 


Dharma 
conveys 
charıty . 


bat PI 
holds gift 
for Dharma 
s völd, 
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tanks and other reservoirs of vvater, for drinking, bathing or 
irrigation purpose , (consecratıon implies dedication to the 
public) : Plantıng and consecratıng shady trces for the bene- 
fit of vvayfarers and the like, The Text Nos, rz-23 des- 
crıbe some of the nümerotns: forms of charity As religion 
and charıty are mtimately  connected, charitabie institutions 
are, oftener than not, associate d vvith temples for the vorship 
Of some image of the Deity., It should be noticed that an 
endovvment for the svorship: of: a Göd amongst Hindus isa 
form of charıty, vvhereby the Brahmanas and the poor special- 
İy, and the public: generally are: bencfited , the Brahmanas 
bermg the repositories and preceptors of religion, the Hındus 
are bencfited by vvhat is intended to support: the Brahmanas, 
their: spiritual: gürdes they are decmed public: officers qr 
servants, 

The vvord 2/ayrna therefore, conveys the idea of e/az/ 
fy , hence vyhen a Hindu makes a gift of property for the 
purpose of 2/a7z)a he clcarly intends to dedicate the same 
to Charıty The general but absolute mtention to appro- 
praate the property to charıtable purpose is manifest v”hen 
property ıs given for 2//a?zzza, the: particular mode in vhich 
the samc s to be carrted into effect is left üncertain , and it is 
not difficult to ascertain vvhat form of charity is most requrred 
ın the: localıty, and. intended by: the donor, though not ex- 
pressed But unfortunately a gift for: 22/a??zza has been held 
void for vagueness and uncertaıty. (o) Their: Lordships 
refer to thc different meaning: of the vvord 2/a??)za, given in 
VVilson s Dictionary, that support the conclusion as tö vi güe- 
ness, But it is submitted, vith great defleience, that although 
thc vvord 4/2a??)za bears more than a dozen different: senses, a 
Hidu makıng a gift: of: property for 42az9a, specially vvhile 
contemplatıng hıs dcath, should be taken to use that term mn 
the sense consıstent vvith: usagc and giüft of property and to 
ıntend only c/a?zZy by that svord, or the, ?e/zgzoxs merit 
rcsulting from c2a?z2?, Three of the senses of that vrord are 


(ə) Runchordas v Parvatı, 26 1 A, ?r 23 B 72ş affirmed Vundr ivandas v 


Cursondas zr B 646, Chandı v Harıbola 460 C gs 23 C VV N 645 29 
C L.) 266 : sı İC ərş ə 
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(1) yer religious merit, (2) “if sacrifice, and (3) Tə donatıon, 
Of vyhich: the first is the effect of the latter tuvo, na mely, 
rclıgtous and charitable vvorks, A. popular religious maxım 
5ays,— 
vər vz qəvqlural fərqörəəərfiy vü 

vyhich means, —“Dharma 1 the only friend that accompanıcs 
(the soul of) a person even after death” Here ( ver ) religious 
merit arismg from religious and charitable svvork is meant by 
Düarına, İn dealıng: avith: the: qucstion, vvhether a gift of 
property for 22a7za: 15 votd for uncertamnty, Mr: Pastice 
Subrahamanıa Ayyar has held that a Hindu donor rs to be 
presumed to have used the tcim. iin the sense of z:22z and 
öarta donatıons enypoye 1 by the Shastra-, that meanıng being 
perfeetiy vvell-settled, (2) 

The Privy Council has held that a bequest to any c/a2 
yat charity evhich has been ihdicated, rə not vor. for vagücə 
ness and uncertamty (7) 

Charitable institution: are ballİy vvanted in poor İndia, 
and the Courts should cariy into effect the gifts for D2a?/za 
vvhich are undoubtedliy intended fo" charity, by süpplying the 
partıcular mode vvhieh is: left uncertain, instcad of reyecting 
them on the ground of vagueness. 


Private and public Endovrments, -Endovments are 
cither public or private, İn the former the public is mteres- 
ted and ın the İatter certaın definitc persons only: are 
insterested. VVhen property is dedicated to: charitable, 
educatıonal or religious use, for the benefit of an indeter- 
minate body of persons, ör vrhere the public are freely allovved 
to vvorship and no permission of the hcad is necessrary for 
such purpose, (7) nor can hc impose any fee for entrance into 
the temple, (s) the endovment is a, public one, Büt evhen 
property is set apart for thc vyorship of a dety of a partıcular 
family, in evhich no outsider is intereəted, the endovvment is a 


“ə Parthararethy v Thiruvengada, ao M 340 r? ML) 970 

q) Vıidyanatha s Savamınatha, şr LA 282 47 M 684 29 CVV.N ts4l 
40 CLİ 454 26 Bom LR rızı əz AL), göy 47 ML. güt 8a 
1 C 804 , 1924 PC əzr 

(7) Pesapat v Kandurı, 3o1l C 822 :2 L,VV 8:8, 

(62 See Asharam v Manager, 44 B şo, 


Madras vieiv 
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private one. A //a£7 or Zfoheniy ix a: public: endomvment, 
VVhere a temple vas originally a private: temple, there müst 
be a cİcar and strong: proof of subsequent dedication 
The dıstınctıon betiveen private and. public—endovv- 
ment 1s an mpərtant one , for it has becn held by the Privy 
Council that “in the case of a family idol the  consensus of 
the vvhole family might give the estate another direction”, (2) 
for ınstance, if all the members of the famıly renounce Hindu- 
İsm and choose to throvr thc famıly god into the vaters of 
the Ganges, and themselves enyoy its property, no: outsider 
can raıse any obiection, the endovment bemg a private one, 
the public is nöt mterested İt has been observed by the 
Calcutta High Court (zz) that that question cannot be sad to 
be settled , but, relyıng on tivo: earlıer: decisions, (2) it has 
bcen held that even if the consensus of the vvhole family can 
convert an absolute 4z2/:2/6” property into secular property, 
such consensus müst be of all the members, male and female, 
vho are interested in the vorship of the detty, Similarly, it has 
been held ın an earlier decision of the same Court, that the 
term ““vhole family” must mean all male and female relations 
of the foundaer (zv) of the private endovvment, vvho are interest- 
ed in marntaınıng the vvorship: and thereby preventing the 
evil effect arısıng from nön-cvorəhip of the God, to the found- 
er viho dedicated the property for: conducting the vvorship, 
vith the: viciv that he: might: not incar sin should the God 
eonsecrated by him be not vvorshipped for yyant of funds, İt 
follovvs, therefore, that his descendants other than those vho, 
as his heirs, are ın charge of the proporty, are interested in 
marntamıng the vvorship, and are: entitled to prevent brcach of 


(0) Konvar Doofga ə Ram, 2C 34r, 347 4 14A, go, Gobinda o, Deben 
dra,, 2 CVVN 8) Tülsidas v, Siddhi, ao CİL ) 3r5 note g İC. 60, 
Appi o, Kürumba, ar MLİ ş88 IC 633 


(6) Chandı Charan v Dulal, şi C go go C VV N) ogo, o34-o3s, 938 44 
CLİ 479 1935 C o8), sec Gopil o Radha, qı CLİ 39) 88 LC 
616 192s C, 996 

(v) Monmohan vz Siddesvar, 27 C VV N, zt8, Lalit əv Broyendra, $3 C, əşt, 
277, appeal ss 45 CLİ ar 

(ə) Chandı: Charan v Dulal, aöove 
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of trust by the latter, so detrimental to the founder”5 spiritual 
vvelfarc. 

Dıvision of property by Sebayets —But the merc fact 
that the se2ayefs havc chosen to divide the dz2//e7 property 
or the property of an tdol and trcated it as secular property, 
does not alter the truc cha: acter of the property (r) 

A gift of an image and its endovved property—vith 
toncurrence of the vvhole family to another famıly for carry- 
İng on the vvorehip, s valıd, (y) and docs not alter the 
character of the property 

Dedicatıon hovv effected.—A dedication may be made by 
a vvritten instrument either by a gift zəz/c) v200ə ör by a VVil, 
A gift to the trustees on behalf of: an idol müst be in vriting 
and registered , vvhere, on thc occassıon of marriage or death, 
a dedicatıon is to an idol by ə/ayz/6/as or recitations from the 
s/oha or by vord of similar import, it need not be m vvriting 
or registered, (2) A döcüment conxtituting: a trust uf: property 
for public religious: purpose (9) does not reqtire registration 
ör a gift to God (2) requrre a registered: döcüment for: its 
ercatıon, (c) even if rt relates to landed property (6?) 

Regardıng the qucstion of” gift, see Ch XVİ, Sec $ and 
for reqursite- ot. a valıd gift see Ch, XVI, Sec, 3, Sub-Seec, ir, 

Religious erdovrment alvvays for public vvorship.— 
Thi- disinetton, hovvevcr, appcars to be contrary to (he truc 
intent of the Tindu lav of endovment , according to the prin- 
cıples of vyhich, a trust for the vvorship of a consecrated image 


(2 Dhiirmadas v Gosta, 10 CVVN ag rr1C  94?, Bhabataran o, Böhari, 
ro C gg (C), Madhub v Sarat, rş CVVN 26 6İC 26 


(9) Khetter o Hari, r? C: qz, see Rayeshiyir g Göpeshvvar 34 C 828 it 
C.VVN 782 Oh appeal from iş C 226, Nırad v  Shibadas, 36 C  gyş, 
977 13CÜ VVN ro84 31C 76 

(4) Ramalınga ve Sivaehidambarı, 42 M. 44o 36 MLİT 76 491C ?42 2 
M1 1, əş3, Chandı Charan z Diləl  suö/ə , öst see, Hira və Anmol, 
1928 A 609 

(a) See Süctiofi, ş rcad vith the saving clause of: Sevtion, 1 of the: Indian 
Trust Act (Act rt: of 882) 


(6) See Section 123 read vith Section ş ayhich conte mplates of “ə 
of the Transfer of Property Act (Act İV of 1882 and amending Act XX of 
1929) , ree Debı o Nandalal, r929 2 591 


(6) Narashımha v Venkatalıngam, so M: 687 F, B., ro LC, 302 
M 696, Rangacharya v Guru, ıg28 A 


(d) Gangı Reddi v Tanmı, soM 43, 425 s41A rgö, 


19öy 
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of God is to be regarded, as one created for public: charıitable 
purposes, (6) The dıstınction seems to be borrovyed from 
English Lav), but the İindu Lav, ünlike the: English Lav, 
makes no diıstinction: betiveen the: religious endovvments on 
the ground of such as are ostablıshed for the vvorship of a 
household derty , beg: assumed to be a private onc, and not 
intended for the bencfit of the public, every image vhen 
orginally consecrated müst have been a houschold detty, but 
in no casc s an outsıder prevented to vvorəhip vhat is cafled 
a famıly god, if he vishes , and. it vvould be  contrary to 
religion and usage and: deemed sinfül to do so, (7) Every 
relıgious endovment s bencficial to the Hundü community” in 
a religious pormnt of vtev and it bencfits at İçast the officiating 
pricet in a secular pomt of vievv ayho müst be a Brahmana 
deemed to be a public servant according: to the organısatıon 
of Hindu society, holding, as he docs, the office of a religious 
inətructor of the Hindu. (g) 

Endovvment irrevocable —VVhen the donor of an endovve 
ment has compiletely diyvested himself of the property 
dedicated, he cannot revoke the trust or derive any benefit 
therefrom, except evhat has been reserved, (/) 

If the obyect of an endovment fails, and the: funds cannot 
be applıed to the original: purpose, then according. to the 
doctrine of c27es, they are to be appropriated to an obyect of 
a similar character, 


800, 2—DEITY—IMAQE 
Sub-See 1—1MAQES 

İmages, symbol for derty —The images: vvorshipped by 
the Hındus are vısıble symbols representing some: form of the 
attrıbutc of Göd contemplated as having one only of His 
threcfold attributes, upon, vvhich: is based the Ilindu idea of 
Trinity, namely, God the Creator, God the Preserver, God 
the Destroyer, thc samc perhaps, as God the Father, God the 
Son and God the Holy Ghost. 


(e) See Manohar ve Lakhmir"m, 12 B 247 

(7) Rupa z Krishnaşı, Q B 169 

(4) Bbuputiv Ram Lal 3? C r28(F B) 4 CVVN 18 oC Lİ 3şsi3 
2 


“04 
(2) Gopeenath v Gooroodas, r8 VV R 472, Nam v Ramoon, 23 VV R 76 
Sreepatı v Krishna qr C L ) oz, Dasamı v Paran şı A ğaı zl 
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Substance of images, — The images mav be made of any 
of the substances mentioned in the Texts Nos. 4-6. 

Obiect of image.—The obiect of vrorship is not the İmage, 
but the God belteved to be manifest ın the image for the 
benefit of thc vvorshippers vvho cannot conceive, or think of 
the deity vvıthout the aid of a perceptible form on, vvhich 
he may fix hıs mınd and concentrate attention, for the 
purpose of meditatıon. The lump of metal, stone, vvood or 
clay formıng the image is not the God, but the invisible 
2ersonifted Dcity manifestmg itself to the devotces by mcans 
of the image, ıs thc God to a Iindu 

Removal of images — VVhen an image has once been 
consecrated vvith: appropriate: ceremony, it must be vvorship- 
ped, and it cannot be replaced by another image, unless it 
has become unfit for vvorship: by icason of any of the 
grounds stated ın the Text No. z. (z) But the removal of the 
idol from an old dilapıdated temple to a nevvly built temple 
has becn held to be not vvithin the povvers of the trustee 
vrhen a large number of) vvorshippers are against the 
removal , (/) but, ıf all the svorshippers: vvho manage the 
temple, built a nev  temple on a better sanıtary place cəon- 
venrent to the vvorshippers, as the old once vvas m) rum and 
vas ın an msanitary place, no one else is entitled to prevent 
bulding a: nevv temple and removing the image there. (2) 
VVhen thete is no fixed abode of the image and vhen the 
image ıs removed from place to place by the seöaye? during 
his turn of vvorship, the Court has, vvith the: consent of the 
representatives of the partıcs, directed the erection of a 
suitable building as the permanent temple of the image, (2) 

An endovver imposed no condition as to the removal of 
the famıly deitics but his son after the death of his father 
erccted a 7//xrö4rz for the location of onc of the detties 


(:) Doorga v Sheo, ? C L.R 278 

(2) Haris Antiyı, 44 B 420 s0 VC 489 22 Bom İ R. 234 

(2) Venkatachala v Sambasıva, rgöz M. 4fş, as to the povyers of the vvhole 
body of urorshippers of private endovvment, sec 2 SC0 /ov£ seo/es (0 (t) (u), 
and (3) to vhich his Lördship”s attention seems to have not been dravn 
İn the case ın question the vyhole body of: norshippers  reported to have 
yörned in the renioval of the image 

(2) Sırısh v, Debendio, ro2? C 828 


İts material, 


its obyect, 


VVhether 
image can 
be removed, 


VVhat 
amöunts to 
pollutron 


İmage vihen 
replaced 


864 HOLY QRDERS Ğz ENDOVMENT İC XIV, S. 4, ss, 


on a pieçe qf land acquirecd by him. In the declaration of 
trust he stated that the dertics: should not on any account 
be removed until .a similar or: better 72a2zz2ari vas: bullt, 
The conditton, it vvas: held by the High Court, vas for 
the benefit of the derties, valid in lav and should have been 
abserved (?2) The Privy Council on: appcal, (2) has: held 
that the vvill: of the deity m regard to it. location müst bö 
respected and as the contest has related to the cstablıshment 
qf individual rights as betivecn contesting: se3aye2s, the: deity 
shquld appear by a dismterested next frrcnd appomnted hy 
the Court But it must not be taken that a gencial  proposi- 
tion has been laid dovn by their: Lordships, (6) Their 
Lordships: also held that the interests of female members af 
the family, especially, in vievv of the fact that they are 
excluded frqm the management of the detty, requires protec” 
tion and hence the female members should also be omned in 


such a çontest, (2) 

Destruction and pollution of images, —İf the image is 
cracked, broken, mutilated, or lost it may be suhstituted 
by a nev one duly consecrated, (/) “Fresh consecra- 
tion or sübstitution: is: also necessaiy, if the image be nollu- 
ted mn any vay Removal from the temple amounts to 
pollutton in the case of an image of Siva only in some cases, 
A nev image cannot be substituted vvhen the original: one: is 
İrce from any defect of the kind mentioned, 

Nor can the old image be replaced by a nev one, by 
reason of the occurrencc of any defect therein, such as 
çraçkıng, vvhen it is an ancient image belleved to have been 
establıshed by a god, or by a samt, or by an Asz?əz, or by a 
rcmote ancestor of a family, or vhen its origin is ünknovn. 
Nor ıs a nevv image necessary if it can be restored by reyomn- 
ıng itə broken  parts togethci , as avhen the samc is made of 
metal and a limb :s severed (7) VVhen an image to be 


(4) Pradyumni z Pramatha, 2? C VN 684 7 İC 8n) 1923 C zo8 

(ə) 2 C Sog ə” TA 245 49 MLİ 3o 2? Bom 1 R 1024 41 CL/7 
şsr 30C V Nos 23AT İe 8?İC 405 rozs PC iğg 

(o) Broyendra v Lalit, 45C LL 4r 1927 C zü? 

(0) $ee foot möte (ni afove 

(4) a ənd Kalıpada, qr C 37 iz CVVN on 8 CLİ, 347 20 


(9) İşə Texts Nos 7-ro 
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replaced by a nevr one, it must be donc as soon as pössible , 
for the damaged image ceases to be the abode of God, and 
cannot be vvorshipped in those cases in vhich sübstitutton of 
a nev image is necessary, (s) 

But the Calcutta High Coürt, in a case in vhich an old 
İmage vvas broken forty ycars ago and the vrorship vras 
carried on vyith a g2a2 (carthen pot) on an adyomning. piece 
of land, and mn  vhich therc vvas some difference in the form 
of the replaced image hs compared vvith: that of the former, 
has held that the nev image is: a validiy replaced image, 
in-as-much as ıt vvas meant to be so and the people interested 
treated it as: a restoration of the old image, and because the 
text of Z/zya£ Szrs2a does not say that restoratıon of an 
image ıs mnvalıd (2) 

İt should be obscived that the destruction of an image 
does nat destroy the endovrment (7/) 


Sub Sec n—TURİDİCAL PERSONS 

Possessıons of property —VVhen a Hindu dedicates 
property for the vvorship of the deity by mcans of an image, 
vrhich is directed to be set up and. consecrated, the property 
is by a legal fiction deemed to be vested mn a, Türddical, 
Taristic: ör: Tudicial: (9) person The God vhich is belteved to 
be manıfested in the consecratcd image ought to be deemed 
the fictional person holding the: property The: material 
image is merciy a means of  vorshipping: the God The 
consecrated image is the body, of vyhich the mvisible spirit 
ıs the soul The conseciated image cannot, apart from the 
spirit, be regarded as forming” the yuridical person for vvhen 
ıt becomes damaged and ünfit for svorship, and is to be 
replaced by another tmage, it müst cease to be the yuridical 
person. VVhere hall the propcı ty remain during the mnterval 
betvvcen the dates of damage and of the restoratıion, except in 
the invisible Detty for the vyorship: of eyhich: the: property 
vras dedicated ? 


(6) Texts Nos 7-8 (6) Kalı Kanta v Surendra, 4: C LT r28 

(ə) Purna v Gopal, 8 CL 7 3öo, (Specisl Bench) 

(v) Pramotha v Pradyumna, sə C Sog 33 CVVN əs, 33 Babalırao v, 
Faxmandas, 28 B. zıs, 223 s Bom L R ogz, See gage 878 foot notes (42 
and (22 
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But a diferent vtevr has been unvvarrantably deduced 
from the folloving: obse vations of: the Coürt in a case in 


vrhich the present questton vvas not m issüe at all. 

“ VVe belteve that according to Hindu notions vhen an dol has önce been, 
so to say, consecrated by the approprrate ceremony performed, and //an/a 
pronounced, the deıty of vyhich the idol is the visible image, resides in it, 
and not in any: sübstituted image, and the: idol, so spiritualısed, becomes 
v”hat has been termed 2 Turidical person İt does not by any menns follov 
that bec ise the idol növ in qucstion has psssed into the possession of the 
defend:nt, together eith the property  dedicited to it, it has thereby fallen 
into the condition ofl.i lost or: broken idol avhich, by Hindu Lav may be 
replaced ” (zo) 

İn this case the propcity vvas dedicated for the vvorship: of 


the God T7z:2Zə/z by mean- of a conseciated image , the image 
originally consecrated for vvorehip: and: the property vere 
both sold mn exccutton of a möney-decrec against the se2ayez, 
the purchaser brought the image to his house and continued 
to conduct its vvorship , after sometime the se2aye/”s son 
consecrated another mmagc and instituted the sutt to recover 
the property, but not the image originally consecrated, k 
vvas contended on his behalf that the removal of the first 
image from its original: temple destioyed. its sanctity, and 
güstifted its replacement by the second image, and that at 
any rate the property should be appropinated to the vvorship 
ol thc “econd image also The fiist: contention: vas: held 
untcnable, and xith it the second contention also necessarily 
fell to the ground, No second image can be set up vvhen 
the cxisting. image: continües fit for vvorship, the Deity being 
ntended by the founder to be vorshipped by means of only 
onc mmagc, and not sıinaultancously by tvvo 

"here is nothing in the above observations from vhich 
it can be infcired that the conseciated image: vhich is the 
visible “pin itualised symbol of the Detty, and not the Deity 
itself, ix the: Puridical person holding: the property , that vvas 
not the questıon for consideratıion by the Court, On the 
contrary, ıt follovs from the very fact that a consecrated 
image müst be replaced by another, under: certaın circümstan- 


(x) Doorga v Sheo, ? CL.R 278, 28v-r 
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ces-that ıt is the Deity, and not the image, in vhich the 
property must bc held to be vested as the Yuridical: person, 

VVhether consecratı n before gift necessary Dut 
nevertheless from the above observatıons it had been 
concluded that the conseciated image vas: the decrty and 
uridical person capable of holding: property, and so it had 
been held that a bequcst to a god to be established and 
consecrated by the executor after the testator”3  dcath: vvas 


vol, as being a gift to a. person: nit:  existence at the 
testator s death according: to the Tagorc case (r) 

Thəre seems to be a misipprehension and misconception of thc ideas 
and intention of the Hindus miking gift- of property for reliiyious purposes 
to be carried out by the consecr ition of in imiige: Lhcer: ruling3 appear: to 
be based on the assumption that the gift is mad to the miüterlil image to 
be establıshed after the donor" de th , xhereə in reslity such giüftə are made 
to please the ınvisible Derty befteved to reside in, and) spiritiu ilise (hc: conse 
crated image , properly spenking, no gift cin be müdc to tl e Detty , for, hovr 
“an a man make : gift of property to the God rho has created him and the 
property vihich be an illusron ör delusion he thinkə himscif tö be (he övner 
of, for.a fev days? Nçither  tbe invisible “pirit: nor: tlic consecrated image 
Cən be deemed to become onur ef propcita, by göft of property m. ide to 
vvorship them (?) Besides, it seems to be overlooked that the rulcs against 
perpetutty and remotenesə do not appiy to gift- tör: religious and: chantable 
purposes İlhis: is expressily stated in tüc Transfer of Property Act, Seczion 
18, vaith respect to gifts səler 06g6z, iz) and the same principle is applıca- 
ble to gifts by VVillə iyhich are deemed. is gifts on the last moment of the 
İlves of Hindus (a) 

The validity of such gifts had all ilong been recognised, is appe irs: from 
some of the cases (2) İtis: döübtfül anether it isi legitimatc ind proper 
use of vhat ıs a mertç fiction for explamıng vertün: legal incidents The 
dedicated  property may) as vell be decmed vexted in the 5e2ayez as trustee , 
the donor never declares the person ın vvhom the pröperty is to be vested 
all that he intends is, th.it the rentə ind prefits of the dedicated property 
must be appropri ited to the vvorəhip: The fiction is introdüced by İavyyers 
and yudges for convenicnec, büt it tə not abşolutely necessary that the pro- 
perty must be deemcd as veətcd in the Düty or in 1) fictional person 


— ——— — — — —————————————————-—-----—--- 


(x) Upendra v Hem, zs C qoş 2C VVN 2oş, Rayomoyce v 1roylkho 20 
C. 26o , Nogendra N udin: v Benoy, 4o C zr: 7 C VV.N rər 

(9) Bhupatı v Ram Lil, 3? C. 28, isi FB: i4 € VN İ8,37 ro CL) 
385 31 C (642 

(:) Old Sec rz is bec 18 nov 

(a) Parbatı v Ram, 3: C 695 86 VV N 63 

(8) ı Knapp 24ş “ Sonatun v yuşgu8M. 1 A 66, Ashutosh g Doorgu, $ 
C 438.61A 182, laram”v Küverbar, 9B. agr, and Goökool v İssu 14: C, 
322. 
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Besides the idea that their: Göds  üre deemed: born İtke human berngş, is 
most repugnant and abhorrent to Hindus ho havc knovledge of their 
Shastras 

The diffculty has nom been removed by the deciston of a 
Full Bench of the Calcutta High Conit, holding that ivhere 
a testator directed his exocutors and: trusteeə fo spend the 
surplus income of hıs estate, left aftcı ccrtam payments, in 
the svorship of the Göddess Kali, after having: consecrated 
an imagc of the Goddess,—the gift vas: pen fectiy  valid, the 
principle of the Tagore case being inapplicable to such: gifts 
for nerther the consecrated image nor the Deity manifested 
ın it can becomc ovner of propcety according to Hindu 
lavv, (c) 

VVhen, hovvever, the possession of the subyect matter of 
the gift vvas given över to. a person, the gift to an image not in 
existence at the date of exccution, (42) or to an dol perilodi- 
cally consecrated and destroyed, is valıd (e) 

VVhen gift vold —Büt a: dedication nöt to any partı- 
cular detty, (7) or to once to be subsequcntly installed, vithout 
mentionıng the particula: detty to yhon the property vas 
dedicated, (z) or one contaınıng, vaguüc direction, (/2) vyvas vormd 
for uncertaınıty, 


So, 5—MATIS SSATTRAS 
Sub-Sec ı MATTS 


Mathas, mutts or mattams —There are many //a225 or 
monasteries in all part. of İndia: and specially in the Deccan 
that vvere founded by the dısciples and follovers of the great 
relıgıous teacher Saz £ara-4c2a) ya, g) the 2/oZunts of 
vhich are called after the namcs of the ten disciples of the 
four most favourıte pupils of his namely, (ziz, Saar, 
Parvat, Puri, Sarasuatı, Blaratı, Tütha, Asram, Ban 
and 4/axya , and hence the 2/z/£r are called 2)zyza)62s 


(0 Bhüpati ə Nam Lal, az C 28 (FB) ioC L ) iss i4C VN 8 
3: C 642, Moharv Het, 32A 337 7A L 1:29? sl C s84 

(a) Chat irbhu) və Chatimiıt, g3A 23 AL ) 4 81: C Biz 

(e) Bhupatı v Ram Lal Sgqöva , Asıta v, Nirode, ao C VV N  oor, gg ss 1 
Cc pz? (ə Cc dücioton in 24C VV N 794) 

(/) Chandıs Harıbola, 46 € 9: 23 CVVN 645 29 CLİ 366: si İC sis, 

(g) Phundaun v Aryn, 33.A, 793 8A L luq. rl C Feil 5 5 

(3) Sarat vz Pratap, qo C 232 ər İ C oq 

(2 See Sheo Ghulim vg Shiam, so A 45ş 1028 A s?) 
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The Madıas Hıgh Court (2) describcs the origm of 
-Afattams vehichi appcar to be the same: as Mathas or Mutt- 
thus .— 

A preceptor of religious: döctrine gather,: around him a number of 


diserples vyihom. he initi itcs into the: pirticular myətry of the order, 
instructs in its religious tenets 


and 
Such of thesv disciples as intend to 
become religious te ichers, renouncv thetr: connection vith: their fimily 


ard all clams to the fimily ve"lth, and, 6 it vere, afliltatod themselves 
to the spirtunl teycher vvhose: sehool they have entcred Pious persons 
endov the school svith property vhich is vested in the preceptor for 


the time bcing, and a höme for the school is erccted and the Afe/zan 
constituted” 


“The obicet of these: 1/24// 18 generally the promotion of) religious 
knovledge, the impirting of) spiritual: instruc tion: to (he: disciplos and 
follovvers of the /1////5, ind maintenance and strongthening, of the döctrines 
and tencts of p articular schools of philosophy” (6) 


Mutts are of three descrıptions —namely, //azzasz, 
PDanchayafz and Hain: ln the 47ax2asi AHütfs the office 
of the chicf 92zo///2/£, devolveə upon the disciple of the exis- 
ting 90/20, vvho, mörcover, üsually nöminates him as his 
successor , İn the Z?aeve Zayafı müfts the office is elective, 
the presiding: ?o/z///f bemg selected by an assembly of 
ə”ohunis, mn) the ZZa/gın: müffs the appoimntment of presiding 
ənohtnt is vested in the ruling  poveer ot in the party “ho 
ha: endovved the temple, (/) 

Müudts of the above desctiption are: distingürshed from 
temples in avhich: property: is dedicated for the vvorship ofa 
God primarily for spiritual: put poses, and the vvorshippers 
are benefictarıces in a, spiritual: een-e , the: endovment is 
İndırcetiy bencficial to the: servant- of the temple as vvell as 
to the obyects of charity, as the meomc: cannot but ultimately 
go for the benefit of human beimgs , fo the God consumes 
or vvantə nothing 

The common obieet of both 1. the spiritual veelfarc of 
man, Thıs s exvplamed in a vciy İcarned yüdgment of 
Chef Yustice Sir Subiahmanıa Ayyat m vvhich it is observed— 


(7) Sammınthı s Sellappı, 2 M 175, 179 

(2) Vidyapurna s Vidyanıdhi, 2? M. 435 4 ML dos 

(7) Ramanu) v 1 Deb, 6 Mac Sel Rep 2öz, 268, (Nev, Ed ) pp 328, 336 
Achyuatanada v lagannıth ər CL,) 9 27 İC 739 
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“ The tvvo classes of institutions, v / , temples and 4/az/r are thus supple- 
mentary ın the Hindu Eceelesiastic: system, both: condücing: to spiritual 
vvelfare, the one by affording op oortunittes for prever ind. vrorship, the other 
by facılitating: spiritu"l: instruction and. the acqıısıtion ef: religious knovr- 
ledge—the presiding element betng: the derty or tdol iin the one, the: learned 
and psous ascetic in the other ” (9/2) 

İt is, hovveveı, submitted vvith: gicat: deference that the 
Dermty is the presiding: element in both, there beg” no ?/z2/22 
vithout its: Deity the: vvorship: is: prominent: in both, but 
religious knovledge is added to it in one of them, 

Maths ın Bengal.—27a:/: both Sazee and VazsAnava 
are found ın many part: of Bengal İt is svorthy of remark 
that almost all the 224s2.aəəzz əzaffs in Bengal vvere founded 
by Brahmanas avho came from the North-vest Provinces, 
and not by Brahmanas domiciled mn: Bengal And the 
persons that arc nov connected vith these ?za22r erther as 
ətohunts or cüelas are fresh arrival from the North-VVest 

But these have lost their original character of bemg” school of religious 
teaching and have nov, become rather secular The heads of these institu- 
tıons are not ptous teschers of religion, such s therr  founders had 
bcen, and all the religious teaching they impart to their disciples is an 
aphoristie: prayer: secretiy communicated to eauh of them The /oZvzsis 
and the cAe/zr are generally not learned  persons büt are ignörint of the 
Shastras and even illiterate, having no access to therr religious books They 
observe celibacy in so far that they have no vives vyith them, for, as thetr 
early life is: not knovn it cannot be snd. that: all of ehem are unmafried 
Some leave their homes in disgüst, vhile others appear to have fled from thetr 
country after havıng committed heinous crimes Religion, hovrever is: not 
the obyect for vvhich: people resort: to these places Those that hope to be 
maıntarned by the yxoZzoəz and especially his ovn relattons become his c2e/as, 
Acqusıtton of property by far means or foul, appeirs to be the principal 
obyect of therr care And the endoveed property is generally misapp "opriated 
The intention of the donors may be more usefully carried out by approprta" 
tıng the large property so endovved, to the dissemination of: knovrledge of the 
Sanskrit İanguage and Hindu theology 

Vaishnava Mutts —But most of the /uzs/Zsava mültis 
or religious: cəfablıshments in: Bengal, Behar and Orissa 
v.ere foundecd by Bengalı Brahmanas and Kaysthas vvho vvere 
dıscıples and follovers of: C2az/czya, the great founder of 
Vasirhnavısın ın Bengal, 


(ən) Vidyapırna v, Vidyanıdbi, a7 M. as, 454 14 ML 105 
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There are religious establishments called 27a/2: or 
Saftras, especially those belonging to the Vaisxavas of 
vrhich the 27o/zc”24 or head may marry, or rather may live 
vyith his vvıfe vvhile holdıng that office, (z) İt should, hovy- 
ever be observed that marrıage 1s not a dısqnalıificatıon in 
any case. A marrıied man renouncing the vvorld and adopt. 
ıng a holy örder may become a azzəzyas? and then he may 
become the head of a mona-tery of ascetics or mönks. 

Sub-Sec 11—SATTRAS 

Sattras, — 5477? as are religious and charıitable establish- 
ments like 9ez:4£5 the instinctive idea conveyed by the term 
hemg the dıstrıbution of food and drink, These are: invaria- 
biy founded ın holy places such as Benares, Brindaban etc, 
The primary meaning of the vvord Sazzra is Protector of Exis- 
tence. The charıtablc institutions affording food and shelter to 
travellers, relıgicus mendicants and pilgrims vvere absolately 
necessary in this country vvhere Hotels vvere unknovn. 

Seo 6-MAHANTAS 

Mohunta —The Mohants or the heads of these institu- 
tions are called 2asoansıs. namely (i) Gorz, (2) Sagar, 
(3) Parvat, (4) Pari, (s) Sazasuatı, (6) BAaratı, (7) TirtAa, 
(8) Asram, (0) Ban and (10) Azanya., TYhe several institu- 
tıons are called by onc or the other name of the ten dısciples 
of the four most favourıtec pupils of Saz.2a) a-Ac a, ya and 
the heads of the ınstitationə are named accordingiy. They 
are Saıvas and vvorship the: Zəəygana or Pöa/lıc Symbol 
establıshed ın the temples connccted vvith the /7aZ2/s the mast 
anctent of vvhich: are called /Peraş,zğaragata or come doövn in 
the course of succeəsion through many generatıons, The 
Saxtəryasıs attached to them often adopt infant: as their 
chelas or pupils or religious sons, vvho are intended to 
be initiated as S2z22ya325  observing: celibacy. The: natural 
fathers give their sonsO to be so adopted by them, vvhen the 
adopting 5aəz)xyasıs are possessed of considerable property to 
be ınherited by the sons by becoming their c/e/es or spiritual 
sons and herrs., (o) 


(s) Advaita Das v Lal, 33 CVVN öz? go C s7 
(o) Gossaın Ramdahan v Gossaın Damır, iq C.VVVN ror a1C 38, 
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It should, hovveever, be observed that it is not only those 
vyho intend to become ieligious: teachers büt it is also those 
vyho intend to devote their undivided attention to their spiritnal 
advancement during the rest of their: life, that renounce their 
connectton vvith their family and family property, and become 
affilrated to the preceptor. 

VVoman as Mahanta —A voman can be tlte /7:/az£ of 
the D/a?əesala Sain Büagat ın Lahorc, (2) 

Mohants and Math property —The ptoperty belonging 
to the .za22s is rcgarded as 2262u/fer belonging: to the dey 
establıshed by the founder “The trustec or manager ıs called 
AMöohont, Setayet, Sevak, Adhıfarı, Payıcfarak, Dharmakarta 
or the likc, 

The positıon of the head of Mutt —VVıth respect to the 
property of the generalıty of /7a//206:, the Madras High 
Court observes, “The ptoperty is m fact attached to the 
office (of the head of the mstitation) and passes by mheri- 
tance to no onc vho docs not fill the office İt isin a certaımn 
sense trust property, it 15 devoted to the maintenance of the 
establıshment, but the supertor has la) ge döminiron over it”, and 
is not accountable fo: it. management nor for the expenditure 
of the income, provided he does not apply it to any purpose 
other than Avhat may farrly bc regarded as in furtherance of 
the obfects of the mstitution Acting. for the: evhole: mstitu- 
tion he may contract: debt- for purposes connected vith his 
Adattam, and debts so conttacted might be recovered from the 
ənattam property and vvould devolve as a lrsability on his 
successor to the extent of thc asscts received by him. Their 
Lordships add that there may be 7947996: of vhich the 
property may be held on different conditions: and subyect 
to different ıncidents (g) The head of a: ///:/£ cannot be 
held as a lİifc-tenant or a trustec The qucstion müst be 
determined m each case upon the condition on vhich the en- 
dovvment vvas made ör vvhieh may be mferred from the custom 


(2) Bishambar v Phulgarı, rr L: 673 
(q) Sammantha v Sdlappa 2: M zs, 179, See Giyana vg Kandasami, yo 
M 375 
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of the institution, (7) in the absence of any vritten grant, 
It has been held that a debt incurred by the head of a AfTı/2/ 
is not binding upon his süuccessor, unless it vas necessary for 
the maıntenance of the /17/££ (s) 

VVhether he is trustee —A dıstınctıon is dravn by the 
Madra-s High Court betvveen Temples and the aforesaid 
Afüfts, yn the former of 4vhich the endoved  properties are 
deemed vested in the presiding: Göd  treated asa yuristic 
person, the management being vested iin a tiustee , vhile the 
property of a AfTəff 3 vested in the head of the institution 
as holder of the office as a co,)ğorafzon sole, he may bc 
appəmted also a trustee of a temple or 22eec r2/2azr/ayz and its 
endovved property, as evhen süch an endovmcnt is attached to 
a Alvii, then he is bound to appiy the entirc income to the pur- 
poses of thc temple and vvould be accountable a. its trustee (7) 

The property and the mecome of the endosvved property 
are to be used in  accordance vvith the direction contaed in 
the deed of endovment , but ivhere no such deed is forthcom- 
ng, the rules acccording: to, vhich they are to be dealt avith 
mnorder to carry out the intentton of the original endovver, can 
only be gathered from the practıce proved by evidence to 
have bcen folloved in the partıcular case, (2) 

İn the recent case of /zalya Varutht v, Bafcsamı (0) the 
Privy Council, on a revtev of all the important decisions on 
the position of a 276/ze/// or the head of a //fze./7 vvith: respect 
to its property, has held that “İn no case vas the property 
conveycd to or vested m him nor is he a “trustee” in the 
English sense of the term, although in viev of the obligations 


fr) Kuiliasım v Nataraya, 33 M zös FB ın ML) 7/8 s IC 4, 
Kumarasyamy və Ləkshmnna, s3 M 608 go M 549, Rang"eharya o, 
Gurü, 1928 A 689 

(s) Vidvapurma s Vigyanidbi, a? M. 445“ 4 ML tos 

(2 Vidyapurna v: Vidyanıdhi, a? M: 438 14 MEL ) tos, Babyıtrao te 
Laxmındas, 28 B 2ıs s Bom LR 932 

(ə) Rim Parkash g Aniınd, 43 C zoz, 7:6: 431A 73, 78 20 CVVN Soz 24 
CL) 6 şr ML) r 18 Bom LR 490 (4AL €: 331C s8ş, 
Palanıappa v Sreemuth, 40 M zoğ q441A 147 2: CVVN 729 2ə3CL 
İ 1-3 33 MLy 1 is ALİ AŞ ig Böm LR süz 1 PL.VV. 69? 39 
ə 722 see also Vidya v Balusamı, 33 C VVN sy?) SSÖ, see /foot note (v) 
olloving 

(ve) 44M 83r 41ML/7 346 481A soz 25CVVN sş3?, s47, s$o 24 Bom, 
LR özg ss IC IQ: 20AL) 497 : tgəz PC. i23 
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and duties resting on: him, he is ansverable as a trustee in 
the general sense for mal-admınistratıon,” (ze) Their Lord- 
ships also observed that a Hündu may convey im trust, a 
specific property to a partıcular individual for a specific and 
definite purpose, and place himself expressly under the 
English: lavv, vyhen the person to vihom the legal ovnership 
is transferred vvould become a trustec in the: specific sense of 
the term. The posatıon of a 2/2? zağa, fa, therefore, is 
hteraliy and no more than the manager of a charity, and his 
rights, apart from the qucstion of personal düppört, are never 
higher than that of a trustec (x) İt is observed that the 
position of ATəzznafiğaf?, the head of a. 12//7£ 8 analogous to 
that of a vidoyv, but there is danger in pressing the: analogy 
too far (7) 

The matter ha. nov becn practically -ettled by the 
Legislature by the: addıtion of: the folloy ng paragiaph to 
esectton 10 of the Indian Limitation Act “For the purposes of 
thi- section, any property comprised m.a Hindu, Mühaimma- 
dan or Buddhist religious ör charitable ehdovvments  shall be 
deemed to be property vested ın trust for a specific purpose, 
and the manager of any such property shall be decmed to be 
the trustee there of,” (777) 

See 7—ENDOVED PROPERTY 
Sub-Sec (—NATURE OP PROPERTY 

Dıfferent kiınds of endovved property — There are 
usually three descriptions of such property 

(1) Property of a temple as 2/6vas22anamnı vrhich is: yest- 
ed in the ideal yuridical or yuristic: person, 7zz,, the God to 
vvhich it is dedicated, of avhich the Se2eyeZ is a merc manager 
vho is to carry out the specific purposes of the endovment, 
z, €, the daily vvorship and the) periodical ceremonses and 
festivals purposes defined and settled by usages and custom, 


(zə) See Sir Sn Gopal g Radha, 41 Cİ.) 399, 4:8 88 İC 66 ig2s C 96 

(a) Srinivasa o Evalappa, 45 M. sös 491A x? ə?2CVVN 317, 326 36 
CL 524 2:AL) 23 24 Bom LR rəor4 42:ML) s36 68 IC b: 
1922 PC 325 

(y) Arunacheliam v: Velappa, 28 ML İ 4ro, see Kimyamını v Nıikunla, zo 
CVVN qiq 22CL ) 404 32İC 52) (0) Act 1 of ro2g 
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(2) Troperty of /zaziamıs vrhich is vested in the preceptor 
or head of the institution, as a co?ğoza2zoz: sole, vyho has at 
hi, dısposal the mceome derived from the endovrments of the 
avrtt as: vvell as from money-offerings of its disciples and 
follovvers , the large surplus of vyhich: left: after carrying out 
the defined and specific but limited purposes of the 92/42 
requfring the expenditure of a small part of the meome, may 
be expended by hm, at his vill and. pleasure, it bemg: his 
vtoyal obllagatıon to: devote the surplus to the religious and 
charitable obyects and in the encouragemet and promotron 
of religious İcarnıng, as he is expected to do (5) 

(3) Property held by a ?//z222Z or other charıitable: institu- 
tion as: a, yüdicial person and managed by it. head as. a 
trustec , thus, it is observed by the Chief Tustice of Bombay , 

€ A mafh, like an idol, isin Hindu lav: yüdicial person capable of 
of acqurıng, holding and vindicating legal rights, though of: necessity it can 
only act ın relation to those rights, through: the medium of some human 
agency ” (a) 

(4) There may be another description of property İt is 
not illegal if the founder of a public temple create a trust to 
the effect that the temple “hall be mamtaimned out of the 
offering. to the: idol and. the: balance -hould go to himself 
and his family, provided, it did: not: offend: the: rüle against 
per peturties, (2) 

Holder”s rights —” The property of an endovment may 
constist partly or vholly in the: right to enpoy thc revenues 
of property vvhich is m the possosson: of: persons vvho have 
the right and (he duty to manage the property, collect the 
revenuc and hand it over vvhen collected to be used in the 
proper manner for the purposes of the endovvment, Such 
persons may even have certam rights: of apportionment: of 
the revenuc so handed over by them among: the sevetal 
purposes of the endovvment AİT this is compatible vvith there 
bemg a gencial tiustec of the svhole: endovment: in- 
eludıng the revenues vvhen o collected and handed over, 


(ə) Büt see Prayag v T irumila, şö M. 138:341A ?8 İC VVN 442 17 


ML) 236 9 Bom LR ş88 
(a) Babayirao v Laxmondes, 28 B zıs, 223 $ Bom L R 92 
(9) Kmuarasvamy v Lakshmana, s3 M 608 1920 M, şqş. 
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But m such a case the general trustec yould not be entitled 
to the possesston of the p”opertics out of vvhich: this: portion 
of the revenuc comes, İlis rightə do not commence until 
after the collection of the revenueə by and under the manage- 
ment of those vho hold possesson €”. The general 
trustee is only a representative of the idol vvho: iş a, yürtdical 
personage, and svho is the tiuc ovrr, and tlicic is nöthing 
illegally incongruoas: in that pərsonage having: other: subor- 
dınate representative, vvho: have the right to manage certaımn 
spacıal pərttons of the propərty, and pay over the income so 
collected to the endovinent, and even to some degree to 
control its use” (c) 

Mohunt"s rıght to income of Mütt. —The: money-offer- 
ng, if made to the: ?zo2//£ personally, may belong: to him 
absolutely, (47) but if he is e röecied by the donor, to spend the 
surplu. income of the endovment for charitable and educa- 
tional parposes, then although he may be at liberty to choosc 
any one or mo € of those purposes, on vvhieh he may spend 
the vhole of the surplus, yet he must be held to be under 
legal: obligation to: fulfil the ce r?ec?e22o A: Hindu granting 
and entrusting to a, pos man, property as an endovment 
for relıgtous and charitable purposes, cannot be picesumcd to 
give him the general pover of appormnting: the: income: or the 
sürplus meomc of endovved property to any obyect he pleases, 
but must be taken to giant him the special pover of appormnting 
the surplus, if any, left after carryıng. out: the defined and 
specificd purposes, to obiccts cisi genet ts, in: other vvordə, 
to “obyccts of religious charity andın the enconragement and 
promotıon of religious İearnıng,””—and) to mtend that he müst 
vhether a, a trustee or: othervvise, be: accountable in: lav 
for the duc evercise of the pover, Accordingİy, it s 
held by the Privy Council that the surplus income: should be 
İnvested for the benefit of the vəzz:/7 or temple, and the Court 


(c) Ambalavana v Meenakshi, 43.M 668, 672: 39 M.L), şo, 56 PC, 
(4) 3c, feot note (2) balov, 
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may be moved for settlıng a seheme for its: protection: and 
expenditure, (€) 

Temples —Temples, are oftener than not, combıned vith 
”utts or asylums of) ascetics for: religious: instruction and 
other persons, and vvith other: charitale institutions, as, is 
cİcar from thc orıgınal texts cıted above 

A temple is said to be siv: e, dilapidated  vyhen it is. not 
reduced to ruimns and səriy faşırı mean- not partial but 
general , and the books on sacerdotal archıtecture are not 
mandatory, The 42azsağarta has a diseretion in the manner 
of repair to be made of the temple vvhen there is no vvant 
of good faith. (7) 

Personal property of mohunt.—The personal property 
of the head as vell as of other member- of a s)z2/2£ is also to 
be taken into consideration, as distingürshed: from the endov- 
ment... The offering made to a /To/zeərf is not the property 
of the trust (ç? but belong- to him Though the -elf-acqu red 
property of a //fo/Zre”f might have devolved in the spiritual 
lıne fecr several generatıons, it cannot be presumed that it 
vas a trust property , and ın the absence of any evidence to 
the contrary ıt must be a-sumed to belong to the 27o2x7 as 
ovvner. (7) 

But the person alleging that any property left by a .İ722z9/r/ 
15: such a property or that the property had been acqurred out 
of such offering8 or: his: official: pörqursites or: vvith: funds 
vhich belonged exclusively to the: 1702//z/22 18: to prove: it (z) 
VVhere the discoverable origin of property  shovv it: to be 
trust property, the öyzzzs is on the trustce to shov by the 
clcarest and movt unimpeachable evidence that it camc İegiti- 
mately to him as his personal property, (7) 

Dedicatıon hovv effected — See dər/e page 867. 


(e) Prayag v Tırumala, go M, 38 34 1 A.78 in CVVN 442 ::?ML 
Bom E.R 588 i s“ 7 19 


(/3 Panchapagesa v Sınnş, 99 M 28 

() Kumudban vz Trıipura, 38 CL) 188 601C 464 

(2) Sheo Ghulam v Shiam, so A 485 rg28 A 27 

(s) See Kamla ve Basdeo, aş CVVN zi? PC 7?7CİI)) 434 (1920) MAVM, 
653 28 MLİT 404 sS8İC goo 

(7) Srinivasa v Evalappa, 45 M. ss, $75 49 1A x? 22 CVVN qiz 36 


CL) $24 2: AL) zso 24 Böm LR, izt4 43M.L) sg0 ..681C i: 
ıgəə PC 3zş, 
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Sub-Sec 1—G0D AND MUTT OVNER 
Property God and mutt övvner —İt has alrcady been shovn that 
mandacal amongst Tndus of: the present day, 2/.izəxsa, z£, rolıgious 
person duty or act rs identical vith charity , and charitable institutions 
establıshed by orthodox  Hindus  arc invariably connected 
vithi images: of Göds consecrated cither by themselves or by 
their ancestors “The property mtended for charitable  pur- 
poses 19 formally dedicated to the Deity by a deed of endov- 
ment contamnmg direction- for the application of: the: möceome 
to rcligious and: charitable  purposes  vyhich: are spaci fted or 
ndicated The property 16 vested in the God deemed to be 
a yüridical or: yüristic: person, (2) and as such: capable of 
holdmg property , and this appears to be the true legal vievv 
yyhen the dedicatıon is of the completest kind) (7) 
Sub-Sec n—FPAMIRLY DEİTY 
—V/hen no Dedicatıon to famıly Göds.— Every respectable Hindu 
Mis famıly has itə family göd ln most: cascə there is no pro- 
perty dediıcated to it , the svorship: 5: voluntarily conducted 
member not by the descendants of the founder, İf any member refuses 
buble tol to bear the expenses of his ğa/a or turn of vvorship, in: such 
a case it has becn held that he cannot be compelled to do o, 


the oblıgation hemg a möral one (22) s 
u—VVben İn some cases, the vvorəhip of: an idol is made a: charge 
eharg: d for upon certamn  property that: is: not: entirely  dedicated  (/z) 
vorship Such property is heritable and. transferable, subyect to the 
charge. (ə, But (hc mcic fact that the rent- of a property 
have been applied for a considerable period to the veorship 
of a göd, is not əüflicicnt pioof of: dedication: (2) 
1 —VVhen VVhen any property ts entirely dedicated for: the vorship 
qəqlnlely of a Derty and no person has any bencficial interest in the 


pı operty, it becomcs absolute or complete 2)e22///c7 

(/) Vidya Varuthi v balusimi, 44 M 83r 481: A göz 41 :ML) 140 NE 
CAVN s3/ 24 Bom 1:R 829 (s İC) rör and this: approved in Ram 
Charan v Gobind, sö C 84 33 CV N 9346 

(2) Prosunna x Golab, 3 1A. 145, ligadındra v Hemanta, 32 C 129 31 
TA 203 8 CVVN 8og TAL) sö ?Boöm LOR 7tş 

(4) Sam v Huro, $ VV R z ” 

(9)) In this connection see Gop ly Durna, aç C 459 49 1A oo 22? CƏMVN 
174 30 Cİ s7 20AlT ) (25 24 Bom LR. g3? 43MD İ 6 özlc 
sor 1g22 PC /s3, Ranchhod və Ba, 926 B go, Barboni ? Parıcharık, 
1930 C 520 

(ə) Ashutosh v Doorga, s C 438 61A 182, Surya ə, Har, 39 A 3ıt, 

(2) Konvar Doorga v Ram, 2 C 341 41A 52 See foot note (a) mfra, 
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Determination of nature of Debutter.—An endovment 
of property for relıgious and charıtable pu: poses may be 
absolute and complete, subiect to payment of temporary 
charges, and subyect to a provision for remuneratıon of the 
trustee , m such cases, the corpus cannot, ın vvhole or: part, 
be lble to attachment for the trustec”- personal de"ts, by 
reason of the surplus left after duc performance of the 
trusts, bemg held by him for his ovn: benefit as remunera- 
tion (g) An endovment for religionus and: charitable pur- 
poses may be created by a VVill to take effect after the 
determination of: a. İife-estatc (7 (İt has been held that 
merc execution of a döcüment dedicatıng property to a 
family god, is not: dedication in the absencec of any act 
folloving: it, “hoving: that the: executant did divest himself 
of the property (") 

It should be observed that in order to constitute any 
property /?eözffer, it is necossary to prove that the property 
vvas dedicated, and that the rents and profit. of the same 
have all along been appropriated to the vvorship, (2) The 
trcatment of the property by the donor and hıs successors 
is the test vyhether the endovvment s real and 2oza //ae, or 
nominal and colourable, made for defraudıing creditors , (4) 
but it ı5 not unusual to describe them as “ ancestral” or as 
“our debutter properties” or to describe the interest of seğayezs 
accordıng to the share they have mn secular property. (7) 
The questton evhether an absolute 72c2z//Ze” is: ercated or 
therc ıs merely a charge in favour of the 22625 Sezəz depends 
upon the terms of the deed and the cırcumstances of each 
case, (7) İn cases of complete dedication, the: grantor 


(?2 Bishen Chand ə Nadir, i5 C 329 İs A r 
(r) Gopind vg Gomti, 30 A 288 SAL) 26 
(s) VVatson v Ram, 18 C ro 1714A To See foot-note (a) pufra 
(2) Muddun v, Komul, 8 VVR 42 , z Hay 4go, 


(s) Madhub v- "Sarat, 1ş CVVN 26 6öTC 6, Külada v Kali, 42 C 530 
ao CL) 3iz 9 CVVN siz 241C 899, Güngiv Brindaban, 3 VR 
142 , Ram v, Ranyıt, əz7 C 242 4 CVVN 4os, Bhekdhatı v Sri Ramehan- 
dralı, ro P 388 

(0) Gopalz Radha, 4: CI / 396 88 IC 6r6 rozs C go6 


(go) Chandı Charan v Dulal, s4 C 3044 CL / 4790 30 C,VV.N, 9?o , ro26 C 
1083 , Bhekdharı v, Sri Ramchandrayı, Hi P 388, ə 930, Tgəğ C, 
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must divest himself of every: interest in the: property, (r) 
A reservation of a moderate portıon of the income of the 
estate endovved for the remuneratıon of the manager vill not 
invalıdate the endov/ment eıther as a vyhole or to the extent 
of the income so reserved, () So a provision for: residence 
of the Se2ayef ın a part of the endovved property set apart 
for the accommodatıon of the tdol is: perfectiy valıd and 
rcasonable provısion, (s) İn the absence of proof of dedica- 
tion, merc appropriation for: some time, of a portion of the 
profits to the vvorship, (4) or: the rclease of the land by 
Government on the ground of such appropriation, (2) or 
mere purchase of the property ın the name of the God, (e) 
or the merc evecution of a decd of dedication, (4) 18: not 
süfficient proof of: dedication, 

Letter of admınıstratıon —VVhere a 4voman bequcathed 
onc of the İlegacıcs of a specified amount to the famıly pricst 
and directed that the residuc vvould be devoted to the main- 
tcnance and the vvorship of the idol established by the ance-- 
tors of her husband, the person entitled to the Letters of 
Admınıstratıon is the Se2aye? and not the preest, (€) 

Management of famıly Debutter —The povers of a 
manager of the property dedicated  absolutely for the vvor- 
ship of a family God are the same as those of the manager 
of the property of a ?za/2 The lav on the subiect is ex- 
plaıned as follovvs,—“According to Indian common lav 
rclatıng to Hinda religious institutions 6 8 9 the landed 
endovvments thercof are mnalicnablc, Though proper deriva- 
tivc tenures: conformable to custom may be ercated  vith 


(0) Bhekdhin ə Ramehandrayı, ro P 388 

( adı v Thakur, 39 A ss) 44 TA 182 2:CYVN 260CL 

əm LR (57 421C os i 953 V 209 19 

(z) Gnanendra v Surendra, CV N roz6 PC (611C 33, Chandı Charan 
v, Dulil, s4 C 30 44CL 479 350CVVN 930 1920 C ro83 

(a) Ram v Sreehure, 18 VV R 499 see foot-note (2) above 

(3) Nımaya v qə gendra, ai VV R 3ös 

(q Puolo oondery 9 "yushmee, ıı M R 13, affirmed by P C, ın ao VV.R gs 

atson v Nam, 10 17 ə 110 , Thak 

, ə FB şea fsienola (9) qörə , "hakuryi g Sukhdeo az A 39s 

e) Kali Krıshna v Makhan, so C s33 CL 

(e) ie (8 rıçz3 C 16 33 36 Vasr ə?CVVN 411 73 
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reference to such endovments, but they cannət be transferred İFesse 

by vray of permanent lease at a fixed rent, nor can they bə Morigage 
sold or mortgaged. The revenue thereof may alone bə 

pledged for the necessities of the institutıon. 27a2azazree 
S//2essouree Deöbya v. Mothooranath Achar?e, (f) Narayan 

V. Cöontamavs (£) and Co//ector of T/öanna v, Ffarı Sifaram, 

(7) are direct: authorittes mn support of this statement of the 

lavv, Nor do1 think that P/asasiza Küumari Debya v. Gölab- 

chanal Bağoo (z) is to be understood as recognising any 

vvider povyers in the managers of such: mstitutions” (7) The 

Privy: Council: has: held that in the absencc of) fastifying P C viev 
cause, a /7o/ant or a Szöayet cannot create a tenure to on allena- 
endure beyond his life, (5) Then their Lordships gö on to 

observec that thc necessary expense can, and should, be fully 

met from the ıncome of the endovments, by reducing, if Expenses tö 
necessary, the scale thercof, as has alrcady been stated (7) be curtarled 
İn fact no valıd endovment can he created by an instrument 

vrhereby the pəveer of altenation is: vested in: so-called 

Seöayet, (s) 

VVhere there is an, uünconditional gift to charity Accumüla- 
vvith a direction for accumulatıon indefinitely, the trustee fon 
or the Seğayet 1s not fettered by such directton nor: is he 
lable to spend the vyhole of the income each year, (7) 

VVhen a dedicatton is: made) vith the obyect of defcatıng Celourable 
the claıms of the ercditors: and is nommal and colourable the “"“övmrnt, 
endovment ıs mvalıid (o) 

Accretions, -İn almost all public ör private religious: Aceretion 
institutions various person after ther foundation made 
addıtıonal endovients at various times, sometimes, vith 


(7) 13MA əzo 3 VV RPC 8 (£)5B 393 

(2) 6B s46, ss2 (221A 145 

(7) Nallayıppa v Ambalavama, 27 M 46s, 472 3(F B) 4ML?7 81 

(6) Narn"pıllı v Ramanathan, 47 M 337 28 CVVN og, Vidya Varithi v 
Balusamı, 44 M 83: 481A soz 26 CVVN sə? ,24 Bom LR (20 4 
MLT 346 (s1C ör 

(7) Ante p 7608-g. (4) Hara ə Basınta, 9 CVVN rs4 

(ə) Saroyını v Gnendra, 23 CI 7 24: 33 1C oz 

(o) Kalımata v Nagendra, 44 C LI s22 Ram Chandra v Ranyıt, a? C 242 
H L—rrı 


yyith condie 
tion 


about 
devolutron 


Manager"s 
positton 


possession, 


protectıon, 


sults, 


882 HOLY ORDERS AND ENDOVVMENT İÜ C, XIV, 8, 8 


certain conditions: attached and sometimes vithout any condi- 
tion, These contributions: by other persons are: accretions to 
the original: foundatıons, (2) But the qucstion: iə hövr far 
the condıtıons are binding on those vho arc the managers of 
thc exıstıng institutions according to the: original endovvrment, 
partıcularİy conditions: relating: to devolution: of the existing 
order of managership or to the manager-hip: to the accretions, 
( 7/es guesfton has been elaborat/y discisscd in Sec, ir 
“ Suceesston,” suö-sec on 2 öclovə), 
Soc.8-—MANAGEMAENT 

Manager —“"It is only in an ideal sense that property 
can be saıd to belong to an idol , and the possession and a 
management of it, must, in the nature of things, be entrusted 
to some person as Sevatt, or manager,” (?) “And this catrries 
vith it the right to bring vhatever sults are necessary for 
the protection of the property, every such right: of süit is 
vested ın the Sevait, not ın the idol” (2) He is considered as 
the legal representatıve of the prior manager. (s) 

The above observatıons vvith respect to a Göd appiy also 
to a //3:/ deemed a şyuridical person for holding: property, 
But this: doctrine does not appiy to a temple in vhich an 
idol is located, (2) And “vrhen property is vested in a /Za/2, 
then litigation ın respect of it has ordinarily to be conducted 
by, and in the name of, the manager, not because the legal 
property is ın the manager, but it is the establıshed practice 
that the suıt vvould be brought in that form ”(z) And the 
manager has ın relatıon to such a suit a distinct: capacıty ) 
he is therein stronger to himself in the personal and private 
capacıty ın a Court of Lav, 


(2) Broyendra ə Lalıt, 46 CLT 4r,s3 1g27 C 232 Appeal from s3 C ost, 
Ananda ə Broya, şo C 293 35CL 355 74 1C 793, t923C 142 

(?) Prosunno Kumarı ə Golab, 21A ras, 152 

(7) lagadındra (Maharaya) v Rani, şr 1A  20ş, zo 8 CVVN og, sec 

idhu v Külada, 6 C 827? Sri Sri Gopal ə Nadha, 4: CL 7 393 88 

IC 616 925 C 996, Rangaehirya vn Gunu, 1928 A 680, Ğopaly v 
Krıshna, gg A 887 , Naurangı v Kam g P 855 1930 P 45 

(6) Motiv Satyanand, 1930 A 348 

(2 Yhakardvvara v İshar, 19281 37$ 


(c) Babayırao ə Laxmandas, 28 B ərş, 223 s Böm LR. qo, Th"kardivara 
g ləhar, 1ç28 L 375 
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“It vvould seem to follov that the person so entrusted Manager of 


must of necessity be empovvered to do vvhatever may be 
requrred for the service of the idol, and for the benefit and 
preservation of its property, at least, to as great a degree as 
the manager of an infant herr ” (z) But the Calcutta High 
Court has held that Order 32, Rule 6 of the Civil Procedure 
Code has no applıcation in a case of a Sebayet and a Court 
cannot order him to furnish security for vvithdraving: surplus 
sale proceeds of Debutter property at a Revenue sale (zu) The 
remedy suggested ın this case to prevent vvaste may be too 
late in many cases, 

Manager”s legal posıtıon —The managers of these endovv- 
ments are deemed to be ın the position of trustees as 
regarda their property and in the position of holders oflan 
office or dignity as regards their services and düttes, (r) The 


infant”s 
estate 


He a trustec 


Privy Council, in the case of Zavz Pyolash Dasv Anand PC viev, 


24s, has explained the position and rights of a //o/2/22 of an 
dzsthafl or Afutt lt is said that the property of a //f7//£ or 
Astal s generaliy held by the 47o//z/7 as its övvner in trust 
for the institutton , (7?) süll the property in some cases may 
be held on different conditions and subyect to different 
incidents But ın a later case the Prıvy Council has held 
that in no case vvas the property conveyed to ör vested in the 
head of the /7///£, nər is he a trustee in the English sense of 
the vvord. “VVhatever property he holds” therm Lordships 
held, “for the idol or the institution he: holds as manager vith 
certain beneficial interests regulated by custom and 
usage.” (4) 


(0) Prasınna Kumari z Gülab 21A 145, 152 

(vo) Neval Kishore ve eerctary, g26 C 187 

(x) Ramanatham vo Murugappa, 29 M 283, 331A şo, i44 0 CVVN Sə 4 
CLy ı8g, 16MTI ) zs 3AHM 1 zoz-8 Bom L-R 408 

(9) 43 C 707 43 1A 73 2oCVVN 8oz 24 CLİ riö:sr MLİ r 14 
AL) özi 18 Bom 1 R ago 33 İC 83, this viev aflirmed by the 
Privy Council in Arunachallam və Venkata, qo M 2:3, 268 40 1A 
204 24C VV N z49"37ML )46o 17A1 )/ Too? 22 Bom L R. 
457: 831 C 288) Hasudeo v İugalkishyyar, zz C VV N Sar 28CL) 
470 35. L 15 10AL / (ot 2o Bom L K 1088,: P L VV 
ş ıs İC 88, 

z) Vidya Varuthi vs Balusamı, 44 M 83r 481:A göz: 4:M.L ) 346 26 
C VV N s37 24 Bom LOR 020 öşl C 101- 2o A L ) 497. 1922 
P C 1əş, Gangı Redd: : Tammı, şo M 42: ş4l A gg See Nand- 
kishördas v, Kala, ig26 N asr, 
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T he distinction dravyn by the Madras High Court in favour of (he head or 
preceptor 4/z/26t, seems to ovve its origin to the false analogy of a Corğorafton 
sole Assuming that: the defined and specifted purposes of a Mütt are very limit- 
ed, and that a İarge part of the income derived. fiom the endovments and the 
money offeringə of disciples, is at the disposal of the head of the Mütt, vrhich 
he is cufecied to spend. not at his viill and: plcasure, on: obyects of) religious 
charıty and in the encouragement and promotton of religlous İcarnıng, it is diffi, 
cult to understand vihy his obligation to devote the surplts income to such re- 
İlgious and charitable obyects should be one in the nitture only of an imperfect 
or moral oblig ition resting: in his conscience and regulated only by the force of 
public opinion, and he is in no vay, vihether as a trustec or othervyise), 
accountable for itin lav fa) 

Ltability of Manager —The manager is ansvverable for 
maladmınıstratıon as a trustee in the general sense, though 
he ıs not an express trustee ın the English sense, (2) 

His hability to render account shall never be barred 
by statute of limitatıon, (c) as, for the purposes of Section 
1o of the Limitation Act he is deemed as a trustee, (42 
But one trustee cannot take his stand on general lav and claim 
accounts from hıs co-trustee for his ovrn protection and for 
the preservatıor of the trust, unless it is so provided., (2) 

Manager”s povvers — He has ample diıscretton in the 
applıcatıon, of the funds of the ///z//, but alvvays subyect to 
certaın obligations and  duttes göverned by cüstoms and 
usages, (/) 1n the absence of lack of göod faith, the 
manager has a discretion in deciding” vhether a temple 
requrres renovatıon and there is no legal princıiple enabling 
the Coürt to revtev the diseretion, (£) 

He cannot, as a matter of course, borrovr money, but he 
can, in cases of necessity, exercise his discretion to börrovy 


money, (7) 


(a) Vidyapurna əz Vidy inidhi, a? M, 43$, 455 14 M 1, ) 103 

(2) Nelltapp ps Punn ivinav, şo M. $ö? : ge M. 64 

(ce) Act İN of) 1908, Section ro 

(4) Amending Act 1 of 1920, Section 3 

(£) Rungacharya v Gurü, rg38: A, (89, Naray inati o: Mootha, 1930: M, oöş, 


(7) Vidya Varithi s) Balusami, 44 M 83r 481A 302 4 ML 346 25 
C.VV N sa? 24 Bom 1 R (29 20AL ) 497 651 C, i6t , gaz PC) izş, 
this viciyv reipproved in: Vibhudapriya v, Liikshmindra, so M, 497 s4 14, 
228 3r CVVN sozi 45CL1 6i3: i92? PC, şi 


(43 Panehap"gesa v Sınna, 129 M r18 
(2) Packına v Subbuah, ig38 M, toşg, 
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The rules, prescibing the pass system on payment of 
fixed fees for entrance into the sanctuary of the temple of 
S2?: RanchRodraqşı at Dağorc, are illegal and z/Zra vires, (1) “Qr 
İn another dispute, relatıng to the same endov.ment, about əl ab 
the right of vvorshipping: in the temple, it has been held, that Dakore, 

a right to vvorship at a temple is not: an absolutely unrestrict- 

ed right, but must be subiect to reasonable regulations “Their 

Lordships also stated that every Flindu has a right to enter 

a Hındu temple and obtaım the sıght of the deity and perform 

his act of vvorship, from a distance, in the mam body of” the 

temple, vithout payment of any fees, büt in ca-e of inner 

sanctuary or the Holy of the Holtes the access is not equally 

free (/) A trustee of a religious institution has no pöveer to 

alter the purpose for vvhich it svas founded, accordingiy it 

has been held that he cannct permit a temple dedicated to htrince by 
the vvorship of the God Sıva, to be entered into for vvorship: İov Castes 
by a lov caste vho originally used to manüfacture spirituous "tə templisi 
llquor from the yuice of a palmyra palm, and vras on that 

account excluded from the temple by custom (2) 

The maforıty of the members of a religlous: institutron altering 
have no govvets to adopt a resolution and give effect to it, if "PİS€t, 
its effect ıs to alter the fundamental obyects of the body 
unless such a pover is specially reserved, (7) 

The 27o/Zznt or the Seöaye£ cannot enter into a com- compromise 
promise in a dıspute betuveen hımself and another relatıng by iyo, 
to the trusteeship of the 272z//Z, for the benefit of himself and 
of his rıval, (742) "Ühe trustees cannot combine together to 
defeat the interest of the dety by fraud or mütüal consent 
and any decree thus obtained is not binding on the: detty (22) 

Extinction of sebayevs right —A 6c24ye£ has not 


vested interest in the 4e2::/7e” property, he is merely a mana- 


—— — —— -.— — —— — - - 


(Ö Asharam və Manager, qa B. so 
(U) Shankarlal v Dakor, 1922 B i?79 


(2) Sankaralınga x Raya, 3: M. 36 3s1A r?ö 18 HLİ 38? 3 C.VV/N, 
046 8CLİ 230 10 Bom LR 78i 1:38 


(Ə Venkatesa s, Snnivasa, s3 M. 73? 
yam v Natarala 32 ML 27: 40 İC Go? (after remind from 33 
s . 


(x) Rangacharya g, Gürü, 1g28 A, 689, 
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ger of the detty and ceases to be a se24yc£ vhen he ceases to 

manage the property and carry on the vorship, (ə) 
Management of famıly debutter — $ze Sec. 7 Sub-sec. iri, 
Removal of Manager — Sze Sec, ro, Sub-sec, u, belovv, 


Se: 9—ALIENATION 
Sub-Sec i-DEBTS 

Debts.—“Notvthstandıng that property dedicated to 
relıgious purposes is, as a rule, inalienable, it is competent 
for the Sezez/, in the capacıty of 5ezaz£ and manager of the 
estate to ıncur debts and borrovv möney for the proper 
expenses of keeping up the religtous vrorship, repairing the 
temples or other possessıons of the idol, defending: hostile 
İıtıgious attacks, and other like obyects. The povver, hovv- 
ever, to incür such deb"is müst be measured by the existing 
necessity for incurring: them ” (2) VVhere a debt is found 
to be not binding on the //72/7 property, a plaintiff: is not, 
entitled to a decree to recover his money unless he shovvs 
that the late head of the /7::/7 vvho borroved the money 
left -ome personal assets (7) İt is, hovvever, vvorthy 
of spectal remark, that the Sezayez of a religious and 
charıtable institutron is bound to keep the expenditure vithin 
the income left after setting apart out of iyhat is sufficient 
for meeting the necessary occasıonal expenses, And 
if debts have to be contracted for an unexpected 
necessity, the same ought to be paıd off by savıngs from 
the ıncome, secured by means of reduction of the scale of 
expenses , for, the expenses for vvorshrp may be reduced to 
a nominal figure, and the expenses for charities admit of 
reduction and even of temporary suüspension, so that the 
corpus of the endovved property may be saved and the ınstitu- 
tion matntarned “The corpus must not be transferred, and 
the necessity ought to be met, if possible, by pledging the 


(o) Bhuban v Narcndra, 35 C VN 478 
(6) Prosutino Kutnarı vg Gülab, z 1 145, Iş, 
(g) See Sundarappiar 9 Chokkalınga, 86 1C 20t “ toz M, tos, 
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revenue only, or by unsecured debts, to ba paıd off, by 
reduction of expenditure, (7) 
Sub Soso. ii— ALIENATION OP PROPERTY 

Alienatıon —The Sebayet or manager has no legal pro- 
perty v”hich in contemplation of lav belongs to the God, or 
Math or religious and charitable establıshments, but he has 
only the title: of manager of the endovvment, VVithout real 
necessity or reasonably accredited necessity for the purpose of 
the trust, an alienation is voıd and the alıenor himself is 
not estopped from recovering back the property, (5) 

He cannot alenate the endoveed property but can create 
derivatıve tenures if beneficial to the estate, (2) But. in the 
absence of legal necessity, he cannot grant a permanent 
Mokararı lease, () though the rent fixed vras adequate at the 
time, it vvould be a breach of duty ın the trustee (7) to 
deprive the endovment of the benefit of enhancement of rent, 
and the lease cannot enure beyond the grantor”- life, (ee) İt 
is void against hıs successor, () But such lease, after the 
manner of vidov”s altenatıon, is göod fər the life-time: of: the 
grantor and his successor may ratify it, (7) so as to valıdate 
it for his life , (z) but the Calcutta Hıgh Court is of opinton 
that such a lease being void, the questıon Of) ratıficatıon 
does not arise, (4) A lease vhich grants heritable and 
transferable rights vithout the rent being fixed in perpetuity, 
is held to be votd by the same Hıgh Courr, (2) 


6) Nallayappı ə Ambalavanş, 27 M 4öş) 472-473 14 ML Sr (After the 


opınton of FB by the Division Bench) 

(5) Sıvasyvamı o Thirumudi, 930 M. 405 

(0 Shibesouree v Mothoora, ı3 MEA. 270 13 VVRTPC 18, Rampadarath 
s Basde, 6ş 1C o? (Pat) 

() Balasvvamy v Venkatasivamı, qo M. 745 72 ML) 24 40İC sır, 
Nana v Ramnnathan, 33 ML/ 84 4t IC 788, Satyav Kartik, r6 C VV, 
N 4ı8 is CL) 227 i3lC ooö 

(v) Monobar Das z Tarını, 34 C VVN 135 1929 C öız2 

(xu) Abhıram v Shyama, 46 C 1003 361A s4£, 16s 14 C VV N r: roCLİl 
284 GAL 8s?:ni Bom LR rəq 19 ML) s30 4 IC 440, Palanı- 
appa v Sreemathb, qo M zog 4414A 147) 157 21 CVVN 729 22CL) 
Iş. 1Ş AL 485 )g Bom LR. s67 33ML)1 IPLOV 697 39 IC 
2 


722 

(x) Monohar Das z Tarını, 34 C VV N ras 1929 C ölə 

(7) See Vidya Varuthi v Balusamı, qq M. Sr. 481A qoz 26 CV/N. sz, 
567 24 Bom LR 629 4: ML 346 65 IC, i6r (Succesəor by acceptıng 
rent deemed to have created a nevr tenancy), 

(z) Muthusamter v Sreemethanıthı, 38 M. 356 ::25 ML) 393 İ91C ög4, 
Behary Lal z Muralıdhar, rg26 C 287 

(a) See foot note (x) above 

(2) Bhabanı v Suchitra, şı CİL) 25 g3o C 270 
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A Receiver has no povrer to grant a lease of 4e2:7£e” 
property vithout the sanction of the Court. (c) 

Mohunt same as manager of infants estate, —His 
povvers are simrlar in some respects to those of a manager of 
an infantis estate (4) The princıples of Z729:oonan Presad 
Pandey”s case apply to transfers made by him, (2) The yudi- 
cıal Committee in a recent case (// ) has stated the povers 
of altenation of the manager thus “Except in a case of such 
unavoidable necessity the se24ye/, the managers or the trustees 
of a termple, or the /zo2z2 of a 2zzz££ have no pover to sell 
or mortgage the endovveed property ın their: cüstody and 
obvtousiy they have no right to impair the endoved property 
by creatıng or grantıng, in favour of ay one, rights of a 
permanent occupanecy ın the endoved property,” 

Legal neceşsıty ”—He may tansfer for legal necessity 
(g) vihich, in this: connection, means the preservation of the 
estate, keeping up the vvorship, (2) defending: İitigation ör 
his on position as SeöayeZ, (2) repairs of the temple (7) 
and other property, restoratıon of the image, and so forth, 
(65) but not the purchase of a house to be used as a granary, 
(/) The term 2eve/?£ of The estafe in case of a transfer of 
endovved property by a mohunt is to be construed in A sense 


almost synonymous vyith necessity, (?/2) 


(c) Sırish v Debendra, so Cİ 7 3) roz9 C 828 

(4) Prosunno v Golab, 2 A 14$ 23 VV RPC 2:3, Rampr3ssanna v Secre- 
tary, 4o C 9gş ig C VV N.Csz 221C əzə, Nataraya g Karutha, 2: ML 
120 g İC şo, Sahu Ram v Bhup, 39 A 437 44 1A 126 2: CV 
698, z?oz 26 CI yr q91C 280 33ML ) 14 rg Bom LR 408) 1 Pat 
L VV ssz, Ragho v Zagş, s3 B 40, 422 1929 Box, see anle $: 380 

(e) Sheo Shankar 9 Ram, 24 C 77, Beharı Lal v Muralidhar, 1926 C 287 

(/) Nsinapilla vi Ramnnatlin, 4? M. 337 şr 1A 83 28 CVVN Sog 46 
MT s46 232ALT ro 821C 226 924 PC 6ş 

“ In this connection see Ch V, Sec 6, sub-sec m, page 1705 N 

(2) b okohindratlırtha v Raghavendra, 43 HM 7, 39 ML) ı?4 so IC 


267 

(2) Nitariyayv Karitha, z: ML 120 

(a) Pesry z Narendra, q? C 229 “47 TA ə? TLİ 220 4 CVVN ər, 
7 ALT rəş rz Bom 1 R 27 20ML T rr sİC 404 

(2) Doorgaiv Rim, 2C qa 41A s - 

(/) Puaniappa v “Sreemith, qo M 7og 441A 14? zr CVVN. 729 26 CL 
İ Is) 33 MLT r ts AL 485 ig Bom LR söz 1 PL İV, 69? 39 

722, fvvhat vs meant in this case has been explamed by the Board 

agaın in Vibhudapriya ə Lakshindra şo M. 497 541A 228 3: CVVN 
ro21 45CL  6r3 1927 PC 1şr, Prosunna v Saroda, 22 C gg, Pro- 
sunna v Golab, 2 1A ras 23 VV R 2? 

(/) Sundarappıer v Chokk ilrnga, 86 1 C 29: igəöş M. roco 

(ə) Monohar varını, 34 CVVN i3s 92g C 6rə, in this cömection sez 2 
480 “Beneht of the estate” 
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The Prıvy Council, in the case of /V//azzı Saa v 
Cöaturöhuf Das, (9) in vihich the: Seöayez of the temple 
raised funds for the erection of annexes to the temple by 
borrovring a sum amounting: to about Rs, g,ooo, repayable 
vith interest at the rate of tvvo per cent, per mensem and 
then in order to repay the above sum vvith iuterest urhich 
had accumulated to Rs. 25,000 raised the amount by 
mortgage of certain .Deöz/fer properties, the interest bermng 
stipulated at one per cent per mensem, has held, relyıng 
on an eailer decision of the Board, (o) that the debt should 
be paid by the .SeöazeZ personally or else realised from the 
profits of the az2z//7e” property to be collected by a Receiver 
to be appointed by the Court, The same Board has held 
that money borrovved for the purpose of performing neces- 
sary duties relating to the 4/:z//, such as the recognized. 
custom of feeding Brahmins and repairing the dıning hall 
vrhich vas fallıng to pieces, vvere ustiftable debts and binding 
ön the /7z// , and vvhen the income vras not suffictent to 
meet the expenses of the /7::£7 and to pay off the debt, a 
Recerver Hvas directed to be appointed, (2) So the corpus 
should not be allovved to be transferred, vvyhen the necessity 
can be met by other arrangements (7) But the Patna High 
Court explained that ın /Vz/aar: Sa/n”"s case referred to 
above, the Privy Council did not lay dön) as a general 
principle that in every case of mortgage by 5ze2ayez or 
Ahant, the Court is to pass a decree for realısing the debt 
out of the rents and profits only, and held that the Court 
may direct the sale of such property for dıscharging a debt 
for vrhich the property vras charged (2) 

In the cases of /V?/4ar? Saku and Viökudağvıya, their 


Lordships of the Vudictal Committee have, it seems, lad 


(ə) 6P 39:33 CVVN 22: 44CL 1404 

(c) Prosunno v Golab, 21A 145 23VV R 233 

(2) Vibhudapriya v Lakshmindra, so M 497 4 1A. 228 3: CVVN rozşi 
aş C L) 63 gəz PC.ı3ı 

(q) See Nallayıppa v Ambalavana, 2? M. döş, 472 -3 Fafter the opinion of 
FB by the Division Bench 1 


(r) Mahabir Dis Tamuns, BP 48 
H L.—rız 
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dovn as a general rule to be applied to all cases, that the 
debts bindıng on the 27z2//2 or such institutions, should bö 
paıd out of the income of the ınstıtution by appointing a 
Receiver. Thə principle is ın accordance vith the spirit of 
Handu lav, and the intention of persons vho have made the 
endovments, 

If this: rule of lav be generally applied to all cases, 
creditors vvill: not so easily advance money to the trustees 
and thus the trustees vill be obliged to confine the expendi- 
ture vvithin the income, The trust properttes vvill thus be 
saved from partıal or complete destruction, İn: lending 
money to the managers of religious institutions, it is: not 
enough that the purposes vvere necessary, but the creditor 
must also shov that he made enquiries and satısfied himself 
that the loan vvas yustifled by the state of the finance (s) 

BAthough tha manager for the time bang had no pover 
to make a permanent alıenatıon of temple property ın the 
absence of proved necessity, yet long lapse of time betuveen 
the altenation and the challenge of its validity is. a circumss 
tance v”hich enables the Court to assume that the grant vas 
made under )ustifying. causes, (2) 

R henation in excess of necessily —See page 395. 

Purehaser s remedy vhen alıenatıon set asıde — ee 
page 796. 

Gift —No one has any pover to make a gift of any 
portion of the property belonging to a trust, (4) Büt a 
gift of an image and its property of a private endovment, 
vrith concuürrence of the vihole family, to another family for 
carryıng on the vorship, is valıd (vz) 

Sub-Sec ın—ALIBNATION OF SEBAYETS RIGHTS 

An assığnment of the right of management is beyond 

the legal competence of a trustee under the common lav, of 


(ə) Venkatacharyulu zə Ramkrishna, 1930 M 439 

(2) Bayra Magnıram v Sheth, 46 B 48: A91A s4 26CVVN 47 35 CL 
Pa2r 20AL İ azr 24 Bom LR. s83 06İC 1ö2, see Ramrıp v Lal, 
(2? IC 40: 3PLİI aşa 

(qq) Biram Das v Mangal, ıg29 L 868 

(v) Khetter o, Harı, 1? C ssz, see Rayıshiyar e Göpeshvrar, 34 C 828 it 
C VVN 76z on appeal from 3ş C 226, Nırad o, Shibadas, 36 C 975, 977 
ış CYVN o84 31C ?6, see? 861 


C, XIV, S, 9 ss, İti) ALIENATION OF SEBAYET”"S INTEREST ot 


İndia, and the assignment being of a trusteeship for the Transfer 
pecuniary advantage of a trustee, cannot be valıdated by yerd 

any proof of custom. (cv) The sale of the right of manage- 

ment and of the endovved property vvas held null and votd, 

in the absence of a custom alloving them. (:) There are əəə 
decided cases (7) from vvhich it appeara that the turn of custom, 
vrorship can be mortgaged. 

İn the Privy Councıl case (z) the sale in execution of a P C çyısv 
mortgage decree vvas set asıde on the ground that the 
transferee vvas a nön-Brahmiın and as such could not perform 
the duties of a .Seöayet, In one of the Caleutta cases (a) 
the mortgage in question vras before the passing of the 
Transfer of Property Act and the decision rested on other 
grounds İn the other case (2) the question of limitatıon 
vvas only decided, In none of these three cases the ques- 
tion of transferabılıty vras distinetly raised and. decided save 
and except ın the Privy Council case vyhere the questton of 
transferabılıty to a non-Brahmın vas in İssue İt seems pörhapa 
probable that there vvere custöms for such transfer and hence custom 
the partıes dıd not question it, 

İt may be contended that there is a difference betiveen pirerenu- 
the duty of Se2aye£ and the emoluments of the office, and bölvvesn 
hence, the former may not be transferable svhereas the latter emolument: 
may be, But the Calcutta Hıgh Court has held that 
there vrould scarcely be much contention for the office, gəz 
office, unless the question of emoluments vvere also involv- 
ed, (c) 

The office of a Se2ayef is inalıenable by VVıll, in the Oftce 

tnalen ible 


absence of any local usage, family custom, necessity, or elear by yyill, 
benefit (4) 


lırıa————uuuunus — 


(0) RayahVarmı z Ravi, M.235 41A 76 

(x) Ghanasambandı v Velu, 23 M. ar 2? 1A Co 4 CVVN 329 1OML, 
V 29 2 Bom L.R şo? 

6) v. Mükunhda, 390 C 227 166VVN rə9 4 CLİ 360 ir İC 884, 

arasıngha v Pralhadman, sz”a , see a/so hilandhar vo İharula, 42 C 244 

41 1A 207 18 CVVN oz zo CL) 36o əz ML) oo AL) 
1176 16 Bom LR 845 ə24 İC şor 

(ə) lalandhur ə Yharula, sura (a) hatı v Mukund, s/”a 

(5) Narasıngha v Pralhadman, suğra 

(ce) Mallıka v Ratanmanı, r C VN 493 

(d) Rayeshvvar v Gopeshivar, aş C 226 rə CVVN 323 7 Cİ son 
əppeal from 34 C 8:8 
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The Calcutta High Court holds that the office cannot be 
transferreed ze” 2270: even to a co-se2ayef or to one next 
in successıon, (ce) But the transfer z///£/ 727035 of a turn 
of vvorship: or: 2a2z to a, seğayet or to one vo 1s next in 
order of succession, may be yustifted in the: special: circums- 
tances of the casc, (/) as also on proof of custom (£) 

The Bombay (2) and Madras (z) High Courts hold that 
such transfers arc valıd, The Madras Hıgh Court also hold: 
that such a transfer ın favour of onc onİy of three persons 
entitled to becomc the next se2aye? is not valıd, (7) 

The rıght to receivc remuneratıon or fees for the perfor- 
mance of certaın services, namely, the right to ?a/saiğaə ın 
Nimar vhich is similar to a 2a/z or turn of vvorship: can be 
subyect of transfer. (2) 

İn the famous Z7a/zg//2a£ shrıne of Calcutta the turn of 
vorship: is: heritable, divisible and. transferable by custom 
not only to a co-se2aye£ but to the members of famılıes to 
vhhom a seğayet can give his: daughter in: marriage, (7) 
İn this case it has been held that foreclosure as a remedy of 
the mortgagee is applıcable to mörtgage of turn of  vvorship, 
vhere by custom, the right of performing the puya and 
reccıving the: offeringə vvere shared by a number of Brahman 
Panda: önİy, the transfer of the office though valıd by custom 
is invalıd vyhen done m favour of nön-Brahman, (2/2) 

The Sebyet”s rıght to vvorship or to: surplus: profits is: not 
transferable to a stranger, (zz) nor in exccution of: a decree 
against the seöoyeZ, (o) 


(6) Gobrnda ə Debendra, 2 C YV.N. 08, Panchanan v Surendra, so C.L1 
382 go C i80, Nagendra v Rabindra, $3 C 33 go C VVN 389 


(7) Niradmohini vo Shibadas, 36 C 975, i3 C VV.N 1084 


(g) Mahimiyız Hiridas, 42 C 45ş 20C - 183 İ9 CVVN zo8 əz LC 

ou” Ram Sarın 6P ə45 gə? P 7, Ridhiranı v  Doyal, 33 
..) 14 

(2) Mancharım o Prahsh inkar, 6 B 98 

(6) Narayana z Ranga, ış M 8) 2MLİ ro 

(7) 26d (2) K iluram əv Nagulal, 1029 N 81 

(2 Mahimiyız Haridaş, suzğ,a ı 

(9). logdco v Ram Saran, sz474 

(ə) Rayıim o, Singarammal, 30 MLI 455, Ukoor 9 Chunder, 3 VV R ış2. 


(o) yagguürnath ə Kishen, 7 VV R. 205, £ 
“u 7 VR qıc .7 03) Heeranath o, Burm, ış VR 375 
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Sub Sec iv—ALIENATION OF OPPI0E 

Alination of office of a priest.—The office ıs not 
saleable,(or) The office of preest (22.7o22/) is not an immove- 
able property , (2) hence, it has been held that the right to 
office cannot be mortgaged or İcased, (2) There vvould 
scarcely be much contention for. the office, qiza office, unless 
the questıon of emoluments  vvere also involved, (7?) VVhen 
the rıght to recetve offeringə made at a temple is independant 
of an obligatıon to render services involing qualificatıon of la 
personal nature, such a right is: transferable, (s) The 
offerings to a derty to be made by vvorshippers mn future, is 
a mere possibility as contemplated in clause (a) of) Section 
6 of Property Act and as such cannot be transferred, (2) 

Sub-Sec v-OHALLENGING ALIENATION 

Challengıng improper alıenatıon --VVhen a Mitakshara 
İont family is the seğaye? of an endovment, the iale member 
becomes entitled to be a: se2eyeZ? from birth, and may call 
into question an improper alıcnatıon by his father and 
uncle, (z) 

VVho can challenge alıenatıon —See Sec, ro Sub-Sec, 1 

Sub Sec vi—ALIENATION HOY ETTFECTED 

Registration,—A turn of svorship is: nöt an mtereət in 
immovcable property and hence it is not neceəsary that a sale 
of the right should be by a registered instrument, (7) 


Sə 10 —YUDİOİAL PROZEDİNGS 


Sub-Sec i—SUITS RELATING TO ENDOVMPNTS 
VVho can bring surt.—The disciples of a 2/z/Z have 
sufficient interest as contemplated in Örder r, Rule 8 of 


(0) Sripati v Krishna qı CL ) 22 8216 840 19025 C 442 


(6) Sundarambat z Yagavanagu rukkal, 38 M 8şo 26 ML/ 3 33 IC ?z 
arasınha v Anantha, a M 3gr, Rangasami v Ranga, 16 M 146, 


Eshan e Monmohini, 4 C (83 , Narasıngha v Prelhadman, 46 C 45 22 
C VN goq 


(q) Srıpaka v Muthura, 26 ML 7 483 241C 204, Mallıka v: Ratanmanı, 
ı C.VV N 493 


(r) Mallıka z Ratanmanı, sura 
(s) Balmukand v Tulu, so A 394 


(60) Pancha z Bindeshri, 43 C 28:1g CVVN  6o 38 1 C Ç/8 on reviev 
from 3? İC 9öo (P) 

(u) Ram Chandra 9 Ram Krishna, 33 C şo? 

(v) l)agdeo v, Ram Saran, 6 P ə4s : 1927 P.7 
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the Code of Civil: Procedure, (79) to maintain a re- 
presentatıve sutt not only for a declaratıon that an 
alıenatıon made by the head of a .//z/£ is mvalıd but: also 
a decree directing that the possession be restored to the head 
in possession of the /7:/£ (x) 

Similarly a co-ieğayet or one vəho is entitled to become 
the se2ayef after the present rucumbent may set aside an 
alienation of the office or the endoved property vrhen 
illegaliy made (7) The founder or his herrs may invoke 
the assıstance of the cəunrt for proper admınısti ation of: the 
deöutfer property (z) One of the hcirs may even maintaın 
such a suit, (2) 

İn an rdcal sense the property can be said to belong to 
a derty and the right to süc is vested in the trustec (2) and 
is to be conducted by him on behalf of the dey: (c) 

The ov, as to the existence of yastifyıng neccəsity for 
alıenatton of property by the hcad of the //z/£ is on the 
alıenee. (4) 

The svord. “any public: officer” mn: Seetion 3 of the Reli- 
gioüs Endovments Act (Act XX of r363) mcan a public officer 
under the Goveroment and hence the committec  constitated 
under the Act cannot clam süperintendence ovci a temple, 
the nomunatıon of the trusteco vvaücieof ə vested in forcign 
Government (e) 

Any person havıng an interest in any express or cons- 
tructive trüst for a public purpose of: a charitable or religious 
naturc, may apply to the District: Tudge) or to the High Court 
İn the exercıse of its Ordinary” Original: Civil: Furisdiction 


(ev) Act v of 1go$ 

(x) Chidambaranatha v Nallasıva, 41.M 124 33ML 37 43 İC 300) 
Narasımha ve Pıtchayya, 38 ML) 26 

(9) Giris Upendra, 35 C VVN 78, 771: sec 2656 2 903 

(ə) Monohar z Peary, 24 C VV N 478 3oC.L ) r??, 188 41 C 6 

(a) Rabındra v Chandı, s3 C,L ) öz 

(6) Prosunno v Golab z 1:A 145, Q)agadındrı əv Rani 3: 1 A 203 8 
C VV N 8o9, Bidhuv Kulidiq46 C 8yz, Sri Sri Göpal ve: Radha, 4ı 
C L ) y6 881 C 616 ig3s C 90, Rangacharya ev Guürü rozt A 
689 , Gopalyı v Krishna rgag A 687 

(c) Gopaly s Krishnn, suğra 

(4) Murugesam v Manickavasaka, qo M 402 zr C VVN zör a3şC L ) 
Şən 32 ML) 399 ISAL 7 28: igBoml1 R 456: 39l C.öşg, 
Lakshmindrathırtha v Raghavendra 43.M. 798 ə MİL İP za: 1 -C 
287 , lagarnath v Bibi 3 1 C. 85 (G), Surya v Bkadahıa,, 39 1 :C”saa (C) 

(e) Raghavcndra v Vobiah, şa .M g45 
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for an order directing: the trustee to furnish certain informa- 
tians relating to the trust estate or an order directing tho 
examination and audıtıng of account for a periqd not excee- 
ding three years prior to the date of the applıcatıon. (/) 
Any tvvo or more persons havıng an interest ın the trust 
vrith the consent of the Advocate General or any petitioner 
vrıthout his consent, f if the trustee failed to compiy vith the 
above order under Act XIV of 1920, (£) 1 may institute a suit 
under Section gə of Civil: Procedure Code for removing: the 
trustec and for other rclıcfs, (2) 

In regard to the applıcatıon of Section 92 of the Civil 
Procedure Code, the Privy Council (?) approved of the 
prınciple of: lav: lard dövyn by the Madras Tligh Couit, (/) 
namely, that the obyect of Sectton 92 vvas to prevent people 
İnterfering. in admınıstration af charitable trusts mcrely m the 
mterests of others and evithout any real 22:/ezes2 of their qn 
their Lordshıps, hovvever, have held that descendants, although 
in female lmes af the founder of a c/.a77ass possess an mterest 
in the proper admınıstratıon of the trust sufficent to enable 
them to maıntaın a suit under this Section,, İt applies vyhen 
there is a b.each of some express or coönstructive trust 
created for public purpəses of a charitable or religious nature, 
or vvhere the direction of the: Couürt is deemed) necessary 
but it has no applıcatıon to suits vere the plamtifi claims, 
possessıon of the endovved property as the duly appormted 
trustee and the defendant ıs a trespasser, or ın other vvords, 
vyhen the plaintiff claıms a right to succeed to the office of 
trustec. (2) 

A non-İlindü: cannot invoke the provisions of) this 
Section even if he confers some offetingə to the 2702242:2 (2 


(/3 The Charitüble and Religions: 1 rusts Aet (Act XİV of 1920) Seetions 3, 


s and 6 

(g) Section 6, Act XIV of 1920 

(2) Nellappa v Punnatvanım, so M s6z 9öz M 64 

(s) Vidyanath və Suvamınatha, 47 3, 884 şr 1A, 282 29 C VV N şe: 
qo C L ) 44 47 M 1 30 22AL ) g8 2?,Bom LRR rz 
821 C 804 1024 P C əozrt 

(0) Ramchandra v Paramesivaram, az M 360,268 

(2) Ganga Charan ə Ram, so A rös: 938 A 2ş, Puttu Lal v Daya, 


44A 721 
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Like the Courts of Equity in England, the Civil Coürts 
in İndia have yurisdiction over: trusts: so as to settle schemes 
(ə) vere a family has a right to vvorship vith some emdlu- 
ments attached to it, the Court may direct vvorship by türns 
for certaın number of days and to reccive the offermgs by 
çach member during his turn of vorship. (72) 


İn settling seheme for the future management of a temple, 
the Courts povver is largely a matter of diseretion büt unless 
it is proved that it vvas improperly everqised tho Court of 
appeal vrill not interfere (o) 


The seheme should be a means of progress even İf it 
İnvolves some departure from establıshed practıce, (2) İn 
settling the scheme the ınstituttonal trust must be respected , 
but the sect and body of vvorshippers for vvhose benefit it vyas 
set up have the protectton of the Court against their property 
being the subicet of abuse, speculatıon and vvaste, (7) 

VVhere a scheme vvas framed by the District Tadge and 
confirmed by the İligh Court, the sehemc if required to be 
modifted iə to be done by the High Court (7) 


The Court can set aside an election of a member of a 
temple committee, if the: election took place on the old 
çlectoral rolls avithout: complying vith: the: requlsition of a 
memher for the revision of the rolls on the authority of the 
managıng member alone and nat on the authority of the 
commıttec as requmrçd under: Section ro of the: Religious 
Endovments Act, (s) 


(ə) Prayag v Tirumalı go M 138 34 1 A 78 r C VN 442 17 
ML 236 9 Bom L R 588, Yeranchod v Dakore 4: C L / 628 qo 
C VV N499 49ML 125 23 A L ) sss 27 Bom L R 82, 87 
1 € ai 1925 P C ss 

(s) Sadanand v İndra, 1930 A 385 

(o) Sevak v Gopal, ı6 C L / 64oP C 

(5) Shankarlal v Dakor, 1926 B 79 

(2) Ram Parkash v Anand, 43 C zo? 431 :A 73 zo 0 VVN 8oz 24 
C L 7 tı6 18Bom L.R 490 331 C sə, this approved in Acharya- 
shri Sripati v Barot 33 C V/ N 3s2P C 


r) Umeshananda v Ravanesvvar, 16 CL na C VV N 8qi:i?l C 
04 Shankarlal v Dakor, 1925 B iy, 14 7 4 7 


s) Section 10, Act XX of r863, Singaram ve: Srinivasa, şo M Taru- 
Co əmgada o Ranga, 6 M rrq :5 726, Tıru 
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Receiver — The Court has a pover to appoint a Recelver 
v”hen it finds necessary, partıcularly, vyhen the income is not 
sufficient to meet the customary expenses and to pay off the 
legitimate debts, bınding on the institution. (2 

Bub-Sec 11—REMOVAL OF MANAGERS ETO 

Removal and appointment of manager etc —İf a 
seğayet or trustee of a ğz6/zc endovrment becomes güilty of a 
breach of trust, the Advocate Gencral, or, vith his vvritten 
consent tvvo or more persons direçtİy interested in such trust, 
may institute a sutt in the High Coürt or the District Coürt 
for the removal of the trustee accordıng to Section gəz of the 
Civil Procedure Code, 

Such suit can be instituted  avithout: the: consent of the 
Advocate General under Section 6 of the Charitable and 
Religious Trusts Act (Act XIV of r92o) if: the trustec failed 
to compiy evith: the order directing: the trustee to furnish the 
plaintiff vyith: certaın information or: directing that the 
accounts of the trust be examıned or audited, 

Like the Courts of Equtty in England, the Civil: Courts 
in İndia have furısdıction over trusts so as to settle schemes 
(z2) or to deal vvith managers of public: Hindu. temples and 
charıties, and members of committces, remove them from their 
position as managers (7) or members, appornt a committee to 
supervise and control managers, and appormt a nevr manager 
or member, But the Court cannot interfere vvith the appoint- 
ment and dismissal of any priest made by a /4y72/z4əz (20) 

A manager mistakıng his true legal position and) arro- 
gatıng to himself the position of ovvner, is not ltable to be 
removed by reason only of such error of pudgment, (2) But 
the temple committee has no direct control over the servants 


(Ö Niladri v Chaturbhuy, 6 P 139 3: € VN zz: 4 CİL İ, 494: 
yıkbudaprıya v Lakshmındra, so M 497 s4 1A 228 s:C VN rozt- 
4 163 gəz P C sn 

(ə) ə v, Tirumala, ao M 38 34 1 A 78 tr C VV N. 442 17 

7 236 g Bom L R 588, leranchod v Dakore, 4: C L. / 628 

2 € Eə 

(ə) See Ram” Anand, “ə 707 43LA 73 z20C VVN 82 34CLİ/ 
116 31MLİ r 18Bom L R go 4AL )özr 331 C s8) 

(xx) Dinanath v Ganesh 8 P 677 oz P roş, 

(x) Annaşı v Narayan, 2: B şs6 , Damodar vg Bhat, a2 B 493, Tıruvengada 
v brinivasa, 22 M ə6r 
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of the temple such as the 2:/4?2: so as to suspend any one 
of theh şit can act only through the trustee. (7) The 
latter hovvever, cannot, dısmiss: arbitrarily, (s) 

Seetion ıq of Act XX of 1863, hovever, provides that 
any ınterested person may brıng a süit:ın the District Coüurt 
agaınst a trustee guilty of misfeasance or neglect of duty or 
of breach of trüst, for the specific performance of any act, 
or for damage, or for the removal of the trustee. But it is 
necessary that the plaıntıff, before he brıngs such a suit, 
should obtain the leave of the Dıstrıct Tudge, by presenting 
a prelimmary application 

But Sectton iq does not appiy to a Committee appointed 
under Act XX of 1863, svho may, therefore sue vvithout 
prevrous İcave, therr manager or superintendent for damages 
for misapproprıation, and for myunction , (a) they may dismiss 
ot suspend the superintendent for göod and sufficient canse, 
(5) or poin any other person vith the manager vvho mustoobey, 
(ce) Nor does that Section appiy to a süt by a trustee 
against an ex-trustee (4) 

It has been held that Act XX of 1863 applıes to endovv- 
ments to evhich the: provisions of Reg  XİX of r8ro vere 
applıcable Aİİ religions establishment-, for the maintenance 
of vhich, land had been granted cither by the Government 
or by mndıviduals, vere subicet to that Regulatıon, vvhether 
or not the Board of Revcnue took them under its manage- 
ment (€) İn the latter case the endovvment vas created 
subsequcntiy to rSro A, D. 

Act XX of 1863 does not appiy to private: detties, (/) 
But the trustees of private endovvments are equally vvith 
those of public ones, sübyect to the şürisdiction of: the: Coürts, 
and are lable to be removed for miısconduct, 


(y) Müniyan v Payyan, 928 M 854 
(z) n” Taruvambala g Manikkavachaka, qo M 7? əs MİL 1 274 234 


57. 
(Gi Puddvlabh v Ramgopal, 9 C 133 
5) Chinna v, Subaraya, 3 MEH C R 334, Seshadrı v Natara)a, 21 


M 179 
(e) vr Ş Subba, 6 M 4 s8, Sher Davud e Hussein, iz M. ziz" 4 
4 
(4) Virasamı v Subba, 6 M s4 
(e) Dhurrum v Kıssen, 7 cən 1anv Atavur, 9 C.L R 433 
(/) Protap z Broyonath, Ig C 275, Sathappayyar v Pertasamı, 14 M. r, 
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The provisions of the Indtan Trust Act (?) do not ağlğly 
to Hındu charitable trusts, (2) But its provisons may be" 
İooked upon as a gülde, (z) 

The Indran Trustees Act (7) is applıcable to a teust in 
vrhich the settlor, the trustees and the cev/zas ge £rzsient 
are all Hındus, provided such trust does not violate any 
provisions of Hındu lav, (2) 

in the case of 7eazy 21o/an v. Monohar (2) the Privy 
Council has stated that “—“The grounds for removmg a 
seöayet from hıs office may not be ıdentical vvith: those upon 
vhich a trustee vvould be removed in this country. The 
close ıntermmgling” of: düties and. personal: mterest: vvhich 
together make up the office of Se2ayeZ may vvell prevent the 
closeness of the analogy, but as part of the office it: is 
indısputable that there are duttes vvich müst be performed, 
that the estate does need to be safeguarded and kept ın 
proper custody, and if it be found that a man İn the exercıse 
of his düttes has put himself in a position mn vhich the 
Court thinks that the obligations of his office can no İonger 
be faithfully discharged, that: is: sufficient ground for his 
removal,” The Privy Council m this: case has: distinguished 
the se?aye”s duties from his: interest and seems to have 
removed the se?ayet from the o2/,yaf:oss of his ofice. İt 1s 
doubtful svhether a se24ye£ of a private endovment can be 
deprived of hıs interest vithout any express direction of: the 
founder or any lavv empovering: the Court to do so, unless 
such interest of the seğayeZ is held to be the remuneratıon 
for the performance of the obligatıons. See 2os2 22. 919-927. 

Marrıiage of Mohant — VVhether marriage of a Mohant is 
sufficient ground for his removal see aə/e 25. 87o“8zI and 
2ost Sec. 1, Sub-Sec.i “İssue of marriage” in page 912. 


iz) Act TI of 882, Rangacharya v Gürü, 1928 A 689 

(2) Vidya Varuthi v Balusımı , az1 A soz, Gopü v Sami, 28M $1? 15 
ML ) 406, Narasınha v Venkatalıngum şo M: €8z F B rol C 
ƏC qar Sub P LC 6 

in ır, Subramanıa v Praya . 

(0) fict XXVII of 1866 yağ, 33 7 

2) Zn re Nılmoney, 32 C r43 9C VV N ?9 

(2 48 C Torg 481 A as8. ə6C VV N 133 34C L / 86 QAL) 
(3, om L Ri 4:ML 268, 2P LL 1.73 621, C, 76: 1922 
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Unchastity — The unchastıty of a vvoman ıs held to be 
not a ground for her removal from the office of Sebayetshrp.(?z) 
Sub-Sec 111—8U1TS FOR ACOOUNTS 

Any person qterested ın any express or constructive 
trust for a public purpose of a: charitable and religious 
nature, may under the provisions of the Charitable and 
Religious Trusts: Act, (/?) appiy for the auditing: of: accounts 
for a period not exceeding: three years prior to the date of 
the applıcatıon. 

The labılity of the manager of a religious or: charitable 
instıtutıon 1: never barred by statute of limitatıon (o) as for 
the purposes of section ro of the Limitation Act he is deemed 
as a trustce, (2) 

But one trustee cannot clarm account: from his co" 
trustee, (7) 

Bub-Sec ıv—PROBATE—LETTERS OF ADMINISTRATION 

VVho can apply —A Z/oZunt is not the ovrner of the 
property of a 2//££, and hence a person clamıng to be his 
suçcessor on his death cannot apply under Act V of 88: 
(novv repcaled by Act XXXIX of 1925) for Probate or 
Letters of Admınıstratıon in respect of the //z77 property. (7) 

The Sebayet ıs not the bencfictary of 4/22::77e? property and 
as such cannot appİy for Letters of Admınistration under 
Act V of 1881 (see Act XXXIX of 1925) in respect of such 
property (s) Nor can a creditor appiy for it on the death 
of the sebayet. (2) 

Sub Sec v—SUITS RELATING TO CERTAIN RİGHTS 

The exclusive right clamed by a priest (2z//o/z2) to officiate 
at ceremontes of a family, because his ancestors had before 
him: performed  similar ceremonies, s observed to be not 
enforccable at lavv, (22) 

(9:) Abdul ə Umakanta, z41 C 266 (C) 

(ə) Sec 6 of Act XİV of 1gzo 

(4) Act IX of 1ço8, (6) Act 1 of rozo, 

(7) Rungacharya v Guru, 1928 A 689, Narayanan V Mootha, rg30 M os 


r) hıbLal ev aga, 16 VV N 708 (1898) 161 C 453, Parsanıa ov Harı, 
Hbir”i 6s 16 1:C 88, lagadındra v Madhusudan, 20 CLT 307 27 
24 


(99 Prosonno v Ram, iz? C L7 66 1?1 C içş, sez /zo? note (z) abov 
(2) Gulabbhaı v handa a B 43: 1928B r i? above 


(ə) Gour Moni v Charman, iq C, VN, toş? , r2C,L ) . 
Muthura, 26 M.L) ad 4... 


C, XıV, s, 10, ss, v) SUTT RELATING TÖ RiGHTS gol 

The right to hold the office of ımpartıng ğadzsass and 
of recevving: emoluments: is enforceable in a Coürt of Lavv, 
(7) So also a suit to enforce one/s right to ayıdı 27222: (cv) 
or öyrət Mağaöralınanf (xr) is enforceable in a Court of Lavr, 
A suit to enforce an agreement to pay a certain sum m case 
of success to another ın consideratıon of the latter s offering 
2uşa or prayer is not agamst public poltey, (7) 

A )afman has a right to appomt and dismiss any preest 
he chooses, and a Court of yustice ıs ıncompetent to deal 
viith the question as to the competency or othervvise of the 
preest as the povver "of dısmissal rests entirely upon the 
consctence, faith and yudgment of the 7a79)zd9z, (2) 

Suits for declaratıon by persons clatming to be entitled 
to religious: offices, such: as, the right to supervise the 24/74 
and to prepare and offer certaın offerings in a certaın: village, 
(a) to chant holy songs in a Sazzs at a certaın village, (2) or 
to officiate as se2ayef at the vvorship: performed” by votaries 
at the foot of a certaın tree, (c) are cognizable by Civil 
Court: though no fces are attached to these offices except 
the voluntary offerings made by the votartes, İn all these 
cases, the offices vvere attached to certaın places as distin- 
guished from absolutely personal offices. 

The Madras Hıgh Court holds that no such süit is 
maintamable unless no fees ör emoluments are attached to 
the office, (4) 

But the Bombay Hıgh Court holds that avhere the office 
is attached to a shrıne, a suit is maintaınable (£) but no suit 
is maintainable v”here the office ıs merely personal (7) 


(v) Manickavachaga v Puramasivan, 33 C VV N 382PC 

(2v) Ram Chandra v Channu, 45 A 445 1923.A 350, Lokya v Sulli, 43A 
as , Narayan Lall v Chullan, iş C L)) 376, Ghelabar v Hargovan, 36 B 
g4. ız C g28 r3 Bom L. R rizi 

(x) Gaya Din v Gür, 29 O 257 

(r) Balasundara v Md Osman, $3 M 29 34C VV N. İxxxıv 

(s) Dinanath v Ganesh, 8 P 677 1929 P, ro3 

iə Debendra v Satya, 84 C Öölq 

ö) Mamat Ram v Bapu, Is C Is, 

(c) Dıno Nath v Pratab, 27 C şo 

(d) Rangacharıar v Parthasarathy, rgə? M: 13t,  Tholappala Charlu 9 
Venkata, ıg M 62, Subbaraya x, Vedantacharıər 28M 23 

(e) Limbabın Krishna vg Ramabın, ış B: s48, Gürsangaya v Tamana, 16 
B. 261 


(/) Sankarabın v Hanma, 2 B 470. 


so of ım- 
partıng 
xğadesanı, 


right to 
aman 
örtü, 


tö money 
fcr öffering 
Zuya 


Court”s 
povrer to 
examıne 
appotnte 
ment of 
prıest 


Exclusive 
rıght of 
oflering 
fuya, 


Madras, 


Bombay 


- 


goz HOLY ORDERS $z ENDOVVMENT İC, XIV, S. 10, ss, vi 


Proof to But in order to establısh such rights as, of administering 
mə ı purohıtam (religious rights and ceremontes) to certain classes 
of pılgrims viho, resort to the shrine of the great pagoda 
and other temples ın the island of Ramesvvaram, (£) or of 
rendering services of a svveeper in a d/azəyisal/a or: femiğle, 
(72) or of collectmg and recetving” offerings by: turns, (2) 
the claıimant must prove either a contract or grant or €lse 
some unınterrupted usage as raises the presumption of a 
lost grant, 

Procession Playıng Music —The plarntıff5, a nevv sect or body of 
song hz vvorshippers vvho invade a, İocality already occupted by 
vay another religious body, are not entitled to prevent the defen- 
dants from playıng music ın the temple or ın the procession 
ın carryıng on ther cüstomary  vvorship. (7) There is 
a right in every body to take out a religious procession vvith 

approprtate observances along a highvay, (2) 

Sub Sec vi—PARTİIES TO SUI?8 

VVho can bring süits,—see azzie 2. 893. 

nay be Partles,—lt is already stated that the right to sue for 
ats, "5 dhe protectıon of the trust property 1 vested in the se2ayez 


(2) So in a sütt regarding the right to vvorship and posse- 
əston of the dey installed by the ancestor of the contest- 
ng: parties, the idol or the female members are not necessary 
partıes, (vz) But ın a, suit in ayhich the  removal of the 
derty from one place to another 15 questioned, the idol as 
vvell as the vvorshippers, male or female are interested, and 
hence the dol and vrorshippers are necessary parties to such 
a sutt, (2) VVith  respect to private: religious: trusts, it is 
not expected that the se2aye£ vvill bring a suit against: himself 
for mismanagement, therefore, a dety may file. a suit by la 
disınterested next frend appointed by the Court, (o) 


ig) Ramasvvamy z Venkata, 9 MIİA 344 2 VVR zr, Ernəhni v  Anant, 
MHCR 320 
(3) Kusiya v Mangla, 12 AT 1 267 221C os?, Lachman v Bhagan, 1928 


"3 

() Ochı v Ulfat, zo A 234 (1898) A VVN 23 

(7) Hussaın vo Krishnan, 53 M. 7ör, 

(2) 1ahl Rhan v Ram Nath, s3.A 484 (2) See £5 893-894 

(ə) Upendra e Barkuntha, 33 C VV N gö, 

(ə) Pradyumna ev Pramatha, sz C 8o9 sə1A 2 30CVVN əş 4 CLİ, 
$81-49 ML ) şo 27 Bom, ER 1004 23 ai 532 , əə 905 . 1935 
Pc, 139. o) Sarat v Dvearka, 58 C 6 
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- — The succeeding: manager is to be considered the legal) 
representatıve of the prior manager, (2 ) 

A suit by one of the se2ayeis "for his share of the rent 
is maintaınable vvıth respect to property vyhich is: subyect to 
the charge for the vrorship of the detty and vvhich is en)oyed 
separately by the se2aye2, (4) , 
. Sub-Sec vil—RES TUDIOATA 

Res üudicata.—A decree properİy obtaıned against a 
sebayet or the head of a //x// is binding on: his: successor, 
and may operate as ?res /ealcafa, (r) In a suit betvveen 
members of a famıly, the plamt descrıbed the plarntiffs 
and the defendants as vse2öayefs of a deity and certaın pro- 
perty as deöztfer property, a findıng ın that suit that the 
property vvas not proved to bca ezözfer, does not operate 
as res yudicata in a latter sutt, in vihich the plantiffs: are the 
same but another famıly idol is: represented by a seöayez 
vvho vyas one of the defendants ın the earlier suit and the 
prayer ıs for declaratıon that the property ıs a/z2z:/£e”. (s) 

Sub Sec vii—ADVERSE POSSESSİON 

Adverse possession --The possession of a co-trustee 
must be considered to be the possession of all the trustees 
and no adverse possessıon can be set up against any of the 
trustees. (2) İn order to claım right by adverse  possess- 
ion there must be ouster or an equlvalent of an ouster, (z/) 

The donor hımself may acquirre right by adverse possess- 
ion vrhen he exercises the right to the knovledge of the 
sebayet vvho alone held the property on behalf of the detty. 


(7) 
Sub Sec ıx—LIMİTATION 
Limitation —VVhen an alıtenatıon of the oflice or of the 
endovved property has been ıllegally made, it may be set asıde 
by a co-seğayet or by one entitled to become the seöaye? after 
the present ıncumbent. (cz?) The successive  se2ayeZs form 


) Moti o Saty anand, rg3o A 348 
g) Barboni v Parıcharak 1930 C 526 
(7) Manıka vo Balagopala, s M ss3 10 ML) 43, Raniit tv Basanta, 9 
CLİ s9? ::CVN 7 
(3 Radha Benode v Gopal, s C 7?z?oP€C 
(6) Duraı v Duratsvvamı, gəz M: 948 
(s) Panchanan v Surendra, so CLİ 383 igaoC 80 
(vo) Dasamı o Param si A 6zı . 
(vv) Girish g  Upendra, 35 C VV.N 768, 7? 
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a çontinuing representation of the God property, (2) but 
they have not sucçessive İtfe estates, so that no nevv çause 
of actlon arfses after the” defendant takes possession of the 
office adversely to the plaintıff, Article r24 of the Limitation 
Act ( 2) applıes in such suits , there ıs no distinction: betvveen 
the office and property. (s) 

The Privy Councıl in the case of //74va Vazutki v, 
Balusamı (a) held that Section ro of the Limitatron Act did 
not appiy to religious endovrments as the property did not vest 
in the managers. The Calcutta Hıgh Court entertatmned a 
simılar vtevv, (2) The nevv amendment (c) of Section ro 
of the Limitatıon Act has made provisions of this Section 
applıcable to such managers. 

So after the amendment of Section ro of the Limitation 
Act, no suit agarnst the manager or his legal representatıve 
or assıgns, for the purpose of follovring: such: property, or 
proceeds thercof, or for an account of such property or 
proceeds, shall be barred by any length of time vrhen the 
transfer vvas not for valuable consideration., 

Hence in cases of graturtous transfers by managers of 
endovrments, surts for follovıng the property in the hands 
of the transferee shall not be barred by any length of time (47) 

Surts by 27o/2z215 to  recover possession of: endovved 
property from persons vvhom permanent 27z//azz 7?oZ/a/ had 
been granted by their predecessors, vvere not göverned by 
Article 134 of Sehedule ii of the Limitation Act (Act XV of 
1877), the svords “purchased for a valuable consideration” 
beg held to mean absolute transfer of ovnership for a price, 


-——.s nn nnBnnr 


(x) Ranyıt v Basınta, 9 CL7 şo? ız C.VVN 739 


(9) See fost $ goğ 

(8) Gnanasambanda v Velu, 23 M 27: 27 1A.69 To ML İ. x9 4 C.V/VN 
329 2 Bom L R sg? 

(a) 44 M 83: 481A qoz 20 C VV N sa? 24 Bom LR 82 IMLL 
346 6ş 1 C iü6r, Caleutta High Court held a similar VTevy 94 l 

(2) Gongaprosad v Kuladanand, go C VVN qış, 428 


(O Aet 1 of igəg , see Act 20:72 go8 


(d ) Venkatachala ev Srıranga, 38 M ro6q , Chellikula 
L1:537 , Sn Nam v Matvala, igəş L 2 nc s” Sriranga, 26 M 


€. Xiv,8, 10 ss, ix) LİMİTATION göş 


but by Sestion 10 of that Act. (€) İn the Act IX of 1908 the 
vrord “purchased” has been substituted by “transferred” vrith 
the obğect of including permanent İeases in transaction of the 
character contemplated ın the artıcle , but their Lordships of 
the Privy Council in the case of Vəzya: Vazıtz (7) still held 
in a suit of like nature that Artıcle 134 of Act IX of 1908 did 
appiy as it refers to cases of: specific trust, But by the 
additton of Article: (34B (2) in the: Act, the limitation for 
suits to recover possession of ımmovcable property comprised 
in the endovvment vvhich has been transferred by previous 
manager for a valuable consideratıon is tvyvelve years from the 
death, resignation or removal of the transferor. Hence all 
transfers other than gratuttous transfers are covered by this 
Article. 

The Prıivy Council (2) stated that according: to the: vell- 
settled lavv of İndia, apart from the question of necessity, a 
AdoAunt xvvas mcompetent: to crcate any interest in respect of 
Muft property to endurc beyond his life , and consequently, in 
the case of /zaya /VəzutA: it had been held that an un- 
authorised lease by a //o/z/£ could be challenged by his 
successor”s successor vyhose rights never became adverse till 
the death of hıs predecessors-in-office vvho must be deemed 
to have, by receıvıng rents for the tenancy created by hiıs 
predecessor-ın-office, created a nevv tenaney to last during 
his Iıfe. 

But the svords “the death, resignation, or removal of 
the /rassfevor” (g) of Article 134 B-indicate ven the time 
begins to run and shovr that time) vill: not: begin: afresh on 
the death, resıignatıon or removal of cach holder of the office, 


€) Ishvvar g Ram, 38 C 23 381A 26 iş CVVN 47 14 CLİ) 238 8 

kər 528 13 Bom R azı 2: ML) ras to İC 683, Abhırım v 
Shyma, 46 C 1003 461A 148 14 C VV Nir oC LL ) 284 0A LL.) 
8sz x Bom LİK. 234 9 ML) s90 4 IC 449 x 

(ƏD 44 M 83: 48 A goz 265Ö VVN sy, s49, 550 24 Bom LR 8ə9 4ı 
MLT 346 öslC 1öı 

(g) See Amending: Act 1 :of 1929, see Act /0s£ ? gö8 

(5) Vidya Varuthi v Balusamı, see aöove ,. Narnapillat 9 Ramanathan, 47 M 
932 sı 1A 83 28 CVVN So, 816 46ML) $46.22ALT 130: z 
IC 225 ig24 PC 05 

(q) Not in italıc in the original, 
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but from the death, resignatıon and removal of the person 
vho originally transferred the property. 

A gift of a portton of temple property ın lieu of services 
to be rendered for the endovment, ıs a transfer for valuable 
constderatton vvithin the meaning of Article r34 (7) and hence 
of the nevly added Articles. 

An auctıon purchaser can set up limitation under: Articles 
134 Or 144 (2) and consequentİy under: the Articles neviy 
added by the amendıng Act 1 of 929 (7) 

The Prıvy Council in the case of 2)4əxodlar Das v, Zağlan 
(746) held, that Timitation as against the: successor-in-office 
began to run from the date of a compromıse deed by vhich 
a dispute betvveen tvvo CZe/as: for the office of tvvo /7ze/£r of 
onc idol vvas settled by taking: one of the tuvo //7zc266 by each 
of the €/e/as, mn-as-much as the possession of one of the 
Cüelas vvas adverse to the right of the idol and of the other 
Chefa vihen he took possession of the property by virtue of 
the deed The dıspute by the rival: clatmants for the office 
and property of the endovment and settlement of it by divi- 
sıon of property, cach taking a portion, cannot be: called a 
transfer for valuable consideratıon Because one of them 
must have been the rıghtful clatmant and other had no 
shadovv of title and the settlement of such a claim could not 
have been explaıned as a settlement of doubtful claims so as 
to givc it evcn a colour of za/zaÖ/e constderation. So the 
provıston of Section ro of the Limitation Act: vill: not: appiy 
on account of the amending Act 1 of 1929, and the clams of 
the successor-ın-office to the property shall never be barred 
by any length of time. But if the compromise be construed 
to bc a transactıon for valuable consideration, a proposition 
of not so casy a solutton, then the nevr Article 134: B vill 
appiy and the ltmitatıon vill be tevelve years from the death, 
resignation or removal of the transferor, 


(79 Ramaeharya z Srinivasacharya, zo Bom LR qr qölC ıg 

12) Pandaram v Mustifa, 46 M 7: sö A 295 28 CVVN 492 4o CL) 
20 45M L/ s88 2: AL / 7?o os Bom LR rəs ?4 İC 402 1923 
PC ızş (7) See Act fos p go8 

(ə). 3? C 885 371A 147 14 CVV N. 889 i2CLİ ro 20ML) 624 7 
AL) 7gt 12 Bom LR 632 71C 240, 2vf sec the vev in Madhu v 
Radhıka, rı? CƏVV N 873 


C, XIV, $, , İ: İT: . 
, $, 10, ss, ix) LİMİTALON go? 

İn a suit to set asıdc transfer of immaovcable property by 
manager of religious and: charitable institution or by: person 
other than the successor-ın-office, the limitation is tvvelve years 
from the date vrhen the transfer becomes knovm to the plaın- 
tiff), (2) but for transfers made before the nev amendment, 
Article 144 shall apply. (o) 

A süt to set asıde a sale of movcable property belonging 
to an endovment, made by the manager thereof for valuablee 
consıderatıon, the limitation is thicec ycars from the date 
v.hen the sale becomes knovn to the plarmtıff, (2) But limita- 
tion for a sımılar suit by the manager for recovery of moveable 
property comprısed mn an endovinent “old by the previous 
manager for valuable consıderatıon is tavelve  ycarə from the 
death, resignation or removal of the sellei (4) 

A transfer of moveable property othervvise than by sale, 
therefore, vvill be göverned by section to of the Lamitatıon 
Act (2?) and the suit vvill not be barred by limitatıon, 

A suit m the namc of the image for recovery of money 
vrongfully diverted by the manager thereof for his ovvn use, 
iş not vithin the meaning: of Section o of the: Limitatıon 
Act, but is a süt for möney payable by the defendant for 
money recerved by the defendant for the plaıntiffs use, as 
ıt cannot be said to be property vested in the defendant ın 
trust for specific purpose (s) But after the amendment of 
the Lıimitation Act, the surt comes  vvithin the purvtevv of 
Sectton 1o, 

The follovıng are the relevant Sections and: Articles of 


the Limitation Act as amended up to 1930 — 


Seetion ro Notivithstanding: ahything: hereinbefore contained, nö sint 
against a person in vyhom  property has become vested in trust for any 
sbecific purpose, or: ag ünst: his İcgal: representatives or assigns (not being 
assigns for vilu ible cünsider ition), for the: purpose of: folloving. in his or 
ther handə such: property, ör the proceed. thereof, or for an account of such 
property or proceeds, shall be barred by any length of time 


(9 Article i34 A of Limitation Act , see 26:/ 2 908 
(o) Naurangı o Ram, 9 P 885 1930 P 4s5 

(6) Article 48 B, vee 2ost 1 9c8, 

(4) Artıcle r34 C , rec 9/2? go8 

(r) $ee belov 2 go8 

(9) laıste v, Thakur 50 A 265 
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For the purpose of this: section any property comprised in a Hindu, 
Muhammadan or Baddhist: r ligious or charita5l, sndovment shall be 
deemed to be property vested ın trust for a specific purpose, and the manager 
of any such property shall be deemed to be the e thereof 


Art 48 B, To set asıde sale of İ Three VVhen the sale becomes 
moveable property comprised in a İ years knovrn to the plaıntıff 
Hindu, Muhammadan or Buddhist 
religiots or charitable endovment, 
made by a manager thereof for a 
valuable consıderation 


Art 134 For possession of an İ Tvyelve VVhen the defendant 
hered:tary office years tikes poşsession of the 
office adversely to the 

pluntiff 


Explanatıon —An here" 
ditary office is possessed 
vrhen the profits thereof 
are usualİy recerved, or 
(uf there are no profits) 
vrhen the dutres thereof 
are usualiy performed 


(94A To set asıde a transfer of İ Tuvelve VVhen the transfer be- 
mmmoveqble pzoperty comprised in İ years comes knovn to the 
a Hındu, Muhamdmadan or Buddist plauintiff 


religious or charitab"e endovment, 
made by a manager thereof for a 
valuable consideration 


1345 By the manager of a İ Tavelve İhe death, resignation 
Hindu, Mühammadın or Buddhist years or removal of the trans 
religious and charitable endovment, ferror 


to recover possession of immove- 
able property comprised in the en- 
dovvment vyhiuh has been transferred 
by a previous manager for a valu- 
able consıideration 


174C By the man"ger of a Hin- The death, resignation 
du, Muhammadan or Buddhist: teli- Ra or 1emoval of the seller, 
ios or charitable endovnent to 
rec over posscəsion of möveablc pro- 
perty comprised in the endovment 
vrhich has been sold by a previous 
manager for a valuable considera- 
tion 


——————,.—..... 


These amendments have no retrospective effect, (7) 
Sub-Seec x—0ATH BBFORE DEİTY 
Oath —1he takmg of an oath vas found to be highly 


obğectionable to Hindu, and Mühammadans and hence, Aet 
V of 1840 vas passed for the purpose of prohibiting the 
admınıstratıon of oaths to persons belonging to those com- 


(6) Naurangi r Ram, ı9go P 4 
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munities and a form of affrmation being substituted for an 
oath, (4) 

Statement before deity —A plaintiff in a sult havıng 
offered to accept a statement of fact if made by the defen- 
dant before a family detty and the defendant having accepted 
it, made a statement before the detty, and a commissioner 
appointed by the Court recorded the statement uvithout 
admınıstering an oath or reciting any formula by vay of 
İnvocatıon or havıng done anythıng vvhich m the ordmary 
sense of the vvords amounted to the makıing of an oath 
or affirmatıon, "The statement made by the defendant ın the 
above cırcümstance is binding: on the plaimntiff, (z) 

Seo. 11—8U00289810N 
Sub-Sec ı—SUCQESSION TO MATTS 

Succession to Managership of Mütts —The rule of 
süucesəlon to the office Of a )z0/242:£ or a head of a /fazZ2 is 
founded and morulded on the above text of Yamavalkya (ev) 
vhich: provides that a virtuous pupil, a religious brother 
residing: together, and the  pteceptor are respoctively succes- 
sorə to the property left by an ascetiıc (ya/z), a: hermit 
(vanağrastla) and a life-long student (2/7679ac 2a7z) 

These İatter vvere all Sazrzyıszs, the: distinction bemg 
due to the different circumstances under vvhich they had 
become so, İf the dıstınction be throvrn out of consideration, 
then the succession of a c2e/z, a gürüöla: and a güru 
resembles the succession of a pupil, a religious brother and 
the preceptor to the property of the said persons, (r) 

If a Sazezyast attached to a /7zz£, other than the 2/o/9:2, 
dies leavıng property it vvould go to his c/eZz, goru or 
gürub)at on the analogy of the said text, as vell as on the 
analogy of succession of son, father and brother, a chela or 
adopted pupil is alike to an adopted son , the: spiritual rela- 
tionshıp is substituted for the natural one, 


(u) İndar Prosad v logmohan, s4 İC 30r, 315 
(v) 2öıd 


(ə) Text No 24 
(x) In this: conrectton ses Nandkishördas ə, Kala, 926 Ni 3sr, 


Statement of 
fact made 
Tefore dey 


vyhen 


binding 


Yaynaval- 
kya"s order 
of /vohdent 


yadı 
vana-öraşıha, 
öy akmaclart , 


of other than 
möhunt 


Adoption of 
cAzis 


Usage re" 


succession 


Nomination 


Selection by 
neighbou- 
ring mo- 
hunts 


910 HOLY ORDERS $: ENDOVVMENT İC, XIV, 8, İİ, ss,i 


Among the G/az?22zr: Gösazs the question of: his vyidovr 
adopting: a c2e/z vyas rarsed in the Bombay High: Coürt, but 


the custom vvas not proved, (7) 
The successıon to the office ıs moulded on the same ana- 


logy, the c/e/z is primarily entitled, (2) but his: süccesəsion 1s 
regulated by the usage of the 9,42 (o) evhich: cannot be 
altered by a custom of recent origm or by a, VVill of) the 


trustee, (2) 
The nomination or ordınatıon of a yuntor Pazdizrasan- 


adıdı (or the head of a /7z//2) in some cases, is the customary 
mode of provtding for the linc of succession mn the /7z:/7 by 
its: head , and. he can nöminate his c2e/z”s ce /e?a in preference 
to his Şüntor c2e/a , (ce) but he has not the pover of dismiss- 
ing him. arbitrarıly but may do so on göod) caüse, (42) İn 
some cases the present 7/:02/r/)£ s considered to have the 
povver of nominatıng one of his c/eZes or his fellov-disciples 
or gəruölhass as his: successor, (€) by vill , (77) the chorce 
often falls on his ovn relation, if any, amongst them “The 
appomtment of ones vife is: held valıd, in Dharmsala Sain 
Bhagat of Lahore, (r) But such nömination müst be made 
ın a öoxafıde exercise of the povver to appormt a success- 


or, (2) 
İn others, the successor 1s clected by the nermhbouring 


mohünis by the opinron of the mayority assembled for the pur- 


(9) Hırabharthı v Bar yuvar, 1929 B 35 
(:) Ramdas v Baldevdas, 39 B 168 16 Bom İR. 7s7 20 İC 607, 


Sambasıvam v Secretary, 44 M 704 4: ML) og 63 IC sg 
(Sudra) 

(a) Ram Prakash s Anand 43 C 707 431A 73 20CVVN 8oz 24 CLİ 
6 3 MLli 4 AL) (or: 8 Bom LAR 490 x İC 83, 
Narayını və İttuli, ag 1C: 890 (m), Moheseh v Gossam, 23 CVN 
qor si PC 884, Raimyı z Lachhu, 7 CVVN 45, Goshaın Sheo v 
Shiam, so A 48: 1928 A 257, Deva Das ə Shev, 1929 P ş3t 

(6) Pratapa v Sımyı, 92? M: 50 

(c) Deva Das s Shev, 1029 P s3t 

(d) Tıruvambala ə M iinikkavachaka, qo M. )77 30 ML 274 34 İC şz 

(e) $ee Mohesh v Gossam, 23 C VVN qət, Ram Gharan v Gobinda, s6 C 
894 33 CVVN 346 1g29 PC (s, reversing Gobinda g Ram, sz C 
vağ 29 CV N or So İC 804 ğəş C ro7 

(/ ) Ram Charan vr Gobinda, rezöra , in this connection see Basdeva v Shan- 
tanand, . C ui sı PC 

(z) Bishambar z Phulgarı, rr L. 673: 1920 715 

(23 Şəlalə v Kallasam, 44 M 283 481A r: CVVNN 145 39 ML,) 
g8.18AL7 oq: s? İC s64 


C, XIV, 8, İİ, ss, 1) SUCCESSİON 911 


pose(1) or by the heads ef the 2/vz4:( /) of that class of sasıxya- 
sis, or selected by the ruling pover from amongst the -/z/es pe 
af the deccased /956ər£, but the burden of proof lies on the . 


person vyho sets up his right to nominate the successor of a Onur r. 


məeunt alleging the 2/7: in question as a subordinate gadi such "ar 
to his, (2) 


İn some again, the office devolves on the sentor c/aza of) Sentor 
the last )o2z6 The partıcular usage is to be proved in a 
each case, (7) Accerding to the usage of some /Zezts, either 
nomination by the late 2/o2z25, or election by nerghbouring lat 
Mohunis ys necessary for the succession of a c2e/a (94) məhami, 

İn a contest at the election of the Dazoə, the head priest Procedure of 
of the Madhub temple at Hayo ın Kamrup, it is held that gələr an . 
not onİy the Burdeorıes vyhose names vyere ın the list prepar- Xamrup 
ed for the purpose but also those vvhose names vvere not in 
the hst can take part in the election İt is also observed that 
the English: common lav, of parlramentary elections should 
not be applıed to regulate the election of temple trustees in 
İndia, though the prınciples: vhich ünderlie that lav, may be 
nvoked if they appear to the Court to he ın conformity 
vvith the rules of yüstice, equrty and good conscience, (22) 

The right to the headshıp to the Tz//s of VVest Coast Office de- 
generally depends on the length of time a person has been a immgest fume 
saxıyasın and not on the nominatıon by the ruling  povver 3 32/7/9432) 
nor on the seleettor by the disciples (6) 

There ıs, hovvever, a distinction betvveen the succession Ho R əəən 
of a c/e/a to the estatc of his gz?ə, and his süccession to chosen 
the trusteeship of the property ofa 27z72 of vrhich the gözi 
vvas the ?zo2x3£ or Superior, and as such used to exercise 
authority over the congregatıon of Sazrzyasıs, The success- 
or should be a person vyho must command respect of all the 
members of the establıshment, Hence his qualificatıon for 


Nomİnatıon 
b 


(3) Lahar Puri v Puran, 3? A 298 421 A riş igC VV N z?18 2:C L) 
499 29 ML ) 75 iz Bom LR 47$ 291C 724 (Zasnamı) 

(0) Ramdas əz Baldevdasın, 39 B: 168, 123 16 Bom L-R 7s7 26 1C, 6oz 

(4) yvvala v: Pir, i93o PC zaş 

(Ə Greedharee v Nundokissore, ir M.TA qoş 8 VVRPC 25 

(m) Madhov Kamta,r A şüg 

(x Raghunath v hbin, zz CVVN 3iz 

(o) Narayana v İttuli, 3911C (893 
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becoming the head, should be evidenced either by the nomina- 
tion of the late ?xo2xz:2, or by election by members of the 
fraternity of nerghbouring ?xo/zr25 of the some sect, or by 
both. The c/e/z vvould be entitled if not disqualifiled, 

But the c/Ze/4 bemg the heir to his, gəzə?r personal 
property, netther nomination nor election can affect his right 
of succession, It may by usage devolve on the succeeding 
ənohunt as the latter”s personal property , but it cannqt 
devolve on the natural heırs of the dececased 2x02422, (2) 

İt is competent to an heir of the founder of a shrine, mn 
vrhom the trusteeship has vested oving to the failure of the line 
of the original trustees, to create a nevv İine of trustees, (2) 

İssue of marriage —İin the Punyab ““t is only as the result 
of a somevhat modern mnovatıion that the practıce of allovv- 
mg.a sanınyası to marry and have a family has come into 
existence.” But there must be very clear proof to shov, that 
by the sımple process of marryıng and havıng a family, the 
head of an endovved institation can convert the endovment 
into a semi-private establıshment so as to enable the sons of 
the vvedlock to occupy his: office superseding the claims of 
his c2e/a, either nöminated by the 9?2o/2/22£ himself or: elected 
to that office by the brother-hood. (7) 

An ascetıc bemg a mere: İlfe-tenant cannot alter the 
succession to the trust by an act of his ovn (s) 

Sub Sec i1—8UCOESSION TO PRİVATE ENDOVMENTS 

Succession of sebayet of private endovrment.—The 
donor or founder and hıs descendants have the right to 
appomt the manager or se2aye? (2) and to direct the mode of 
succession to the office of the se2?ayef, A person may 
appomnt himself as the first se2ayeZ and reserve to himself 
the povver of appomting his: successor vyhich, hovvever, is 
not exhausted after bemg exc:cısed once but it entitles him 
to make repceated nomınatıons (z) 


——..ç..—x—KKX”———— —.€K.OÇKN.A————“— oan ———,—,,——. 
( 2) Goshaın Sheo v Shiam, şo A 485 1928 A əoşç, özi see conira, İnder v 


Fateh, ı L s40 s9 IC 784 

(2) Gaurnga v Sudevi, 40M 02 32MLİ) əz qı IC, s39, Baldeo v 
Gobinda, 36 A tör, 10ş 13ALTI 179 2331C 18 

(2 Sant Ram, 61C 6043 al PVVR Igto 

(s) Ramyıı z Lachhu, 7 CYVN aş, 148 

(0 Sheo v Aya, 29 A 693 4AL) sö (x) ishri ve Ram, 1930 A, 639 
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The donor of 4e2cfer property, vithout an express 
reservation of povver çannot alter the order of succession con- 
trary to the terms of the deed : (z) but ın a subsequent case 
it has been held that the povver of makıng any change m the 
order of succession of Seöayefs should be presumed to exist 
unless expressiy given up , but after the death of the endovyer 
the rules of succession are unalterable by his successor. (zz) 

If the deed of endovment is nöt forthcoming, or contains 
no such diırection, the  devolution of the trust depends upon 
the usages of such mstitution, if any. (r) İn the absence of 
any evidence that there has been some usage, course of 
dealıng or some circümstances to shovv a different mode of 
devolution, it passes to the heirs of the donor or founder 
vrhere the Seöayefs/uğ has not been othervvise disposed of (7?) 
and if it is not inconsistent vvith or opposed to the purpose, 
the founder had ın vtevr ın establıshıng the vvorship. (£) 

A person may be appointed Seözyez vvith a pover of 
appointıng hıs successor : if he dies vyithout exercising the 
povver, the office reverts to the donor or hıs heirs, and so 
also vyhen the succession drteeted by him fails (a) 

İt has been held, by appiyıng the prınciples of lavy of 
suçcession laid dovn ın 7ago?e v. Z7agore, that a mode 
of successton of e2aye/c contrary to the ordinary lav, of 
successıon, cannot be directed in the endovvment and hence 
such direction, so far as the persons not in exıstence at the 
death of the testator are concerned, fails, and the Sz2ayef:/42 


(v) Gaurıkumarı v İndra Kumar, so C r97 26CVVN go: zoLC iy 
1923 C 0 

(vv) Sreepatı e Krishna, qı CL ) əə, a? 821C 840 1gəş C 442 

(x) Bhagaban Ramanu) v Ram, 22 C 843 ə221A oq, Ayısvvaryanandayı v 
Sıvalı, 49M s:ı6 409MLu) S68 r926M 84 

(22 şagadındra v Hemanta, 3z C 29 3 1A ao) SCVVN 8og x .A.VL) 
$85 7 Bom LR fs, Srpati v Krishna, 41 CL) 22 821C 840 19əs 
C 442, Ra) Krishna v Bipm, qo C aşı iz CL) 69: 18İC ör, 
Madhab cv Sarat, ış CVV.N 26 6 IC. 26, Künyamanı z Nikunia, 20 
CVVN 3ıq 22 GOL) 404 321C 823, Hondası o, Secretary, $ C 238, 
Gossamı v Ramanlalır, ır C 3 161A 137, Ananda v Braşa, şoC 292: 
oL) 3şö 74 IC 793 1923 C 142, Sam Devi v Ram, 96 L 273 

(e) Mohan v Gordhan, as A 25: qolA 9? Iı? CL7 62,127 CVVN ati 
1, Bom LOR 606 ioIC 337 

(s) Peet v Chutter, 13 VV R. 396, Ranyıt v Vagannath, 12 C 375, lagannath 


v Ranlıt, 2s C, 3s4, Gopal s Kartick, 29 C z6, Sheoratan v Ram, 18 


A 227, Asutosh v Benode, 34 C VV.N 177, 18: 
H L.—ııs 
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reverts to the heirs of the founders. (2) But the same High 
Court in a Öudgment, delivered a fevr days before the afore- 
said decısion in the case of 3746477 v, Ay2s2na (c) observes 
a contrary vievv, consonant to the Hındu feelings and senti. 
ments. İn malority of such deeds of endov”ments some sort 
of devolution of: Se2a2e7:/2  othervrise than the ordinary 
rule of succession is usnally preseribed. Mr, y)astice Page dis- 
sented from their Lordships vho decided the case of: S?eeğaz? 
Catterfee, holding that it is opposed alıke to principle and 
anthority. Onc of the precedents cited by his Lördship: vyas 
the case of Gossavıee Sree Greedihareeye (4) decided by: their 
Lordshıps of the yudicial Committee, But it seems their Lord- 
ships held a contrary vievv so far as this questton is concerned, 
The Court of appeal from the decision of: Mr, lustice Page 
(€) has very carefuliy confined its yudgment to the facts of the 
case and did not express any opinion on the  principle laid 
dovvn in S?zeğaği v, Krishna (f)) namely, the rule prohibiting 
a Hindu from ereatıng a special line of succession unknovn 
to Hindu lav, does not apply to the case of the appormtment 
of a seöayet of a famıly detty, İn a later case the Calcutta 
High Court reframed from expressing any opinion on this 
rule, (2) but a Full Bench in its attempt to settle it has unsettl- 
ed vartous settled lav. (2) 

A trustceship: vvith: pövrer to appomt a successor is an 
estate recognized by lav, and the assıgnment of  trusteeship 
by one becoming trustee by prescription, to a person entitled 
to be .Sz2aye? according to the  founder”s rule,—is: valid by 
yay of an exception to the general rule against transfer of 
trusteeshıp. (z) 

İt is already observed, ((7) that subsequcnt contribution to 
an existing endovvment is to he deemed as an accretion, 
So the question is: v”hether the subsequent contributor 
(2) Promotho v Anukul, 29 C VV N. 17 40CL) 564, upheld by FB See 4o:z 

22 919 927 
(c) 4ı CL) o2,2z 821C Büo, igəş C 442 set asıde by FB See 22 giç-əə? 
(4) See foot note (/,) belov (e) See foot note (/) belovv 
g əsi dənədə K en .E ı 187 Cc 8 
(2) See ğost 5 919-927 i 77, 7 si 1 80 1930 C 49ş 


(:) Amasamı vz Ramakrıshna, 24 M 219 TMLTİ1 
() See ante £6 88:-882 
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can lay dovm an order of succession of Sə2ayeis addıtıonal 
to the one already directed by the original: founder, 
at least, vrth respect to the properttes endovved by the later 
qontributor, İt may seem that fo proper and better manage- 
ment of the endov/ment, ıt is desnable that there should be 
one order of devolutıon of 5e2ayeis, instcad of as many 
different lines of .e2ayef- as there vvere endovvers from time 
to tıme, vvho contributed the: original endovvment: subsequent 
to its creation. But ın some cases the arrangement or 
dırection of different or rather modificd modes of  devolution 
of the office may seem to be rcasonable and conventent for the 
proper admınıstratıon of the endovved  property, partıcularly 
vvhen addıtıonal properttes are contributed by different persons 
at different tımes and sıtuate at different places. 

İn many ınstances of large private Hindu religious, institus 
tion it is found that the original founder of the endovvment 
merely consecrated the detty, vvithout making any prövision 
for its habıtatıon and for meeting the expenses of the vvorship 
of the detty, nor ındicatıng any İlne of süccesston of Se2ayezr $ 
and it generally happens that a long tıme after it, some one 
vrho by lav, or by express direction, becomes a. Seöqger, 
makes endovment of property by a deed ın vhich he İays 
dovvn a different order of devolutton vith or vvithout affecting 
the rıghts and privileges of Se2ayeis, if any, already: existing, 
İt seems unrcasonable that the endovment shall be valıd, 
but not the condition about devolution of Seöayezs lad: dövrn 
in the deed. The Prıvy Council in a similar casc of Gossayızce 
Sree Greedhareeəee v Rumantoll?ee, (6) has held that if the 
gift: is taken by the 72ağcor, or those vvho speak for him on 
earth and the conditton insisted on, it müst be observed, 

The Calcutta Hıgh Court, (2?) mn a case m vhich an 
attempt vras made by a .Seöaye£ evho vas not the original 
founder and vrho contributed to the original endovment, to 
alter the exısting line of: Seğayezs: of the family deity, has 
held, “that vvhile it vvas open to Goğa/ Cöandra Szal, viho 


(2) 161A 19?, 147 17 C.3 
(2) Broğendra v, Lalıt, 45: C, dü 41, 83 . 1927 C, 262 appeal from 53 C. 2st, 
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vvas Sebayef but not the founder of certain ancestral xdols, to 
endovr property for the use and benefit of the said ıdols, he 
could not m any vay alter the line of Se2ayefr as lad dovm by 
the founder of the idols, nor affect ın any vvay the dıspositions 
created by the original founder.” His Lordship, Sir Charu 
Chandra Ghose Kt , ın the above mentioned case, has very 
rıghtiy lad: dovn that any interference, by any person other 
than the founder, vvıth the order of devolutton of e2aye2:226 
is invalıd, ( 9) 

Mr. Tustice Page has very cleariy lad dovn the lav on 
the subİlect namely, “apart from an usage or consensus of 
opınron among those interested in the vvorship of the idols: m 
favour of such a course, a Seöaye? is impotent of his ovm 
vil and pleasure to alter the line of Seöayezs laid dovm by 
the founder or by the common lav, of İndia,” Büt the 
question ıs höv and at vhat pornt of time “a corisensüs of 
opinton among those interested in the vorship of) the idols 
in favour of such a course” is to be taken into consideratıon, 
İt seems that his Lo"dship by the vrords “those mterested 
in the vvorshıp” meant, Szö4ye/:. The “consensus of opinion” 
is to be considered im regaid to the pomt of time vvhen the 
subsequent endovrment vvas made İt vvas at that time, for the 
deity or those vvho spcak for him on earth, to elect, z.e,, etthər 
to accept the grant vvith the condıtion attached, or to refuse 
to accept ıt. Tlaving accepted the gift, it is: unreasonable to 
urge that the endovment is valıd, but the conditton as to nevv 
İine of Seğayefs is vord,, This is the proper vievv of the lavv 
as ındicated by the Privy: Council in the above mentioned 
Casc, 

But in a Division Bench of the same High Coürt, (a) ın a 
case in vvaich: the: solc Seğayez for the time bemg, though 
himself: made addıtional gifts and accepted them for the 
deity, them: Lordships: accepted the observatıon of the trial 
üdge, that “the donor, cannot be treated as havıng on behalf 


(ə) This viev re-affirmed by Rankın C 7 and C C, Ghose / in Asutosh v, 
Benode, 34 C VVN zz, r84 sr CL) 6o igaoC 495 
(6) Asutosh v Benode, 34 C.VVV.N rz), 184, si C LİL 86: go C. 495. 
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Of the idol accepted by the nevv endovvment vrith the conditions 
laid dov by himself,” 

İt cannot be urged that the additron of properties to the 
existing endovrment vas: not for the benefit of the idol, So 
the questron left is vvhether the  condition: regardıng the 
devolutıon of the .SeöayeZ5222 vrhich as mn the present case, 
gives greater advantage to a partıcular branch of Seösyeis, 
vvithout affecting the rights of the other branch, is or is not 
for the benefit of the idol, So far as the deity is concerned, 
the condition müst be admiıtted to be beneficial to the derty 
othervvise the gift of addıtıonal property dissociated from: the 
condıtion vrill be void and the deity vvill be deprived of the 
benefit of these properttes, The “Seözyefs, vvho trace thetr 
rights from the original founder lose nothing, büt the other 
branch of the Seöayefs get some greater advantage by 
subsequent gifts to the endovment and consequentİy the 
idol, 

A gift svith a condition of: devolution of: Seöayezr: vvith 
respect to subsequent addıtıons evhich: does not bring mn 
strangers ın the line of Seöayezs contrary to one laid dovn by 
or trated from the original founder seems to be consistent 
vvith the vievis of the Hindus, 

Sir George Claus Rankın vho delivered the yadgement mn 
the above mentioned case, (o) stated that ın lav, or in right 
reason, the plaintıff camot clam any rıght in the additional 
property dedicated by the subsequent donor and at the same 
time repudiate the conditions attached by this donor to his 
gift, So the learned Chief yustice (Sir C.C, Ghose ). agrecing) 
dırected that all reference to the after-acquired property be 
expunged from the decree declarıng the plamtıfis claim as 
Sebayet to the properttes of the idol, 

Therr Lordshipə did not, hovvever, express any opinion 
vyhether the Seöayezs vvho trace their descent from Xz/s/as 
vho made the subsequent addıtıons vrith: conditions attached, 
are bound by the acts of theır predecessor or the property 
loses its 4e5z:££er character. 


(9) 34 C.VVN, ı7? at £ 186 and r88 


Gift veith 
conditions if 
beneficsal to 
deity 


İİ repugnant 
to Hindu 
feelings 


Question 
kept open. 


Conclusion 
from cases 


Onus 
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The reasonable conclusıon consıstent vvith: Hindu: feelings, 
therefore, that can be d.avn from the various decisions on 
the pormt, is that vvhen a SzöayeZ, after the original: founder, 
makes any gift to a detty vvith: a conditton directing a nevv 
mode of devolutton of Seöayefs butnot bringing in strangers 
ın line of Se2ayets indicated” by or traced from the original 
founder, the gıft if accepted by the sole sebayet or sebayets for 
the tıme being vrll vest the property ın the detty vith the 
condıttons, But these properttes vill be managed by those 
sebayets only vvho fall ın the line indicated by the nev donor. 
lüst as one 5e2aye£ during. the course of his management or 
vvorəhip may perform it: in a more lavish scale out of his: ovn 
personal funds than the others, so the favoured branch 
of Seğayets may sımılarly perform the management and 
vvorship in a better standard than the other Bbranch, 

Besides, as is indicated above, it is for the benefit of the 
derty that such endovvment should be held valıd, othervvise, 
one vvill be reluctant to make endovrment of property to 
the already existing family deity, İn large number of  cases, 
at their consecratıon, the famıly detties did not: possess any 
endovved property. The cost of vvorship of the deities vvere 
met by memhbers of the famıly from their ov pocket out of 
free vvill Büt in course of time, endovvments are made from 
time to time by the heir or heirs: of the original founder, 

Their Lordships, hovvever, in the case of /1sz:/os2 v. Benode 
have made ıt distinctiy clear that the nevv İmne of Se2ayeZs can- 
not be said to be trustees for the management of the property 
and for payment of the mcome to those vvho are the Seöayeis 
under the original dedicatıon, (2) 

İn order to establısh onc”s right to Sebayetship to a 
hereditary endovment: it is not necessary to prove that he is 
one of the heirs of the founder himself , (2) it is süfficient 
if he is the heir of the holder of the office, (2) 


(6) 33CVVN ı?zatz2 18? 
(2) Kunyamanı z Nıkun)a, 22 C L,) 404, 408 
(72 Panchanan z Surendra, so C.L / 38ə, 386 , rgao C 80 
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- A vvoman is not disqualified—from succeeding to a 
hereditary religious office on account of her sex, () for she 
can have the duttes of such office perfor med by proxy, 
IB 8EBBAYETSHIP A PROPERTY? 

Monohar v Bhupendra —A recent Full Bench of the 
Calcutta High Court (z) has held that a seöaze/”s interest 
in the endovvment is a 27oğe??y and, therefore, on the applica- 
tion of the rule in Z7agor£s case, no mode of devolntion 
of this office unknovn or repugnant to the ordınary lav 
of inheritance in Hindu lavr can be created. 

This deciston, ıt is submitted vvith: greatest: deference, 
is incomplete and opposed to Hındu lav as vvell as to 
general prınciples of lavr and vvill İlead to anomalous 
consequences. 

Decision incomplete.—İit is a matter of great regret 
that the important aspect of the case, namely, vvhether 
a, mode of devolutton of the sebayet-hip through the eldest 
member of the famıly, or in other vvords through some one 
of the herrs to the excluston of the other heirs, is unknovm 
or repugnant to Hındu lavv, has been merely ansvvered in the 
afirmatıve vuthout assıgning any reason, although the ansvvers 
to the questions referred to the Full Bench hinge on it. There 
are clear provisıons ın Hindu lavv alloving such: devolution, 
partıculariy ın Bengal and Mithila schools. In explaining 
the passage of Dayabhaga referred to belovv, (7) Raghunan- 
dana lays dovn . 

vrez” viafufir voeic 9? faarraya xf viral ii asım afa, Xə vraurq- 
erifü ər fasi, afç azar qi, q virq aydir yərqifafər ser Prireoreyreerra, 
“q eyer un" xəlrayıv vyufüfer vara, afeməhvəfiframe iüçəməz”raflr 
fuarevrerca, (z0) 

“ Place for sacrıfice (or for vvrorship) is not to be mutually 
partitioned is the idea , (nor) the deity (image) as also 


(6) Annaya v Ammakka, qr M 886SFB 3s3MLİ) ro6 4 I.C 341, Maha- 
maya v Harıdas, az C 455, 478 20CL7/ İ83 z1 4co (Kahghat 
temple), Raya Rayesvarı və Subramınıa, qo M, roş 3oMLİ) 22 32 
IC 075, Pankayammal z Secretary, 40 M rio8, Meenakshı v, Soma- 
sundaram, 44 M zos 39 ML ) 403 s91C 4ö4 

(s) Vudgment is not reported at the date vvhen this is printed 

(v) See foot nöte (3) belovv 

(zo) See Dayabhaga, editediby Bharat Chandra Siromoni vvith: six Commen- 
tarles vvith the eonsent of Prosonna Coomar Tagore page 218, Ed, :803, 
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the Sae/yrasa is to be partitioned, Then to vhom it .,be- 
longs? İt cannot be said to belong to all in turns of months 

as it then falis into the category of divisible things, İt, 
belongs to the eldest on the dictum that best of all things (is 

his), but the sale proceed (of sa/graota by those vvhöse) 

vocation, is to sell (saZg7a9sa), is to be divided on the import 

of the Mıtakshara.” (r) 

So also 27z?74z vvho has bsen quoted in the Vivada- 
Ratnuakara, (7) ordains , “vvhen a division takes place, a bull 
from a herd of kine, and a single chattel, or the best 
(portion) and £2ec 2eziy, and the house, s/oz/4/ öc gtven (0 
£(Öa elde “0.” 

So the devolution of the right to the office of sebayet 
through the eldest member of the famıly is nelther 
unknovrn nor repugnant to Hindu lav/: on the other 
hand, Raghunandana vrhose authority in Bengal is next to 
Hmutabahana, (2) and the S9z?z422ar, ZTarita impliediy 
direct that the devolution of the office of the manager of 
the deity should be through the eldest co-parcener 

Opposed to texts —The /f:/42s/2aza does not mention 
the right of se2ye€£ as property. VVhere it discusses about 
things that are exempted from partıtıon, it quotes (a) Manu 
vrhich runs thus : “A dress, a vehicle, ornaments, cooked 
food, vvater, and female (slave"), property destined for pious 
uses or sacrifices and a pasture-ground, they declare to be 
ındivisible” ( 2) 

says that the horse vvhich the father used to ride is to be dısposed- of as” 

directed in regard to his clothes “If the horses or £2e /7:2e be nuümer- 

ous, they must be dıstrıbuted among the co-herrs z02o /eve öy £4e sale of 

(86027 From this an analogy has been dravnn by Raghunandana regardıng 

the sale ol Sa/grasear by those vvho live by the sale of them and the 

diıvision of such sale-proceeds 

Salgramas and Banalıngas are not consecrated 

07) Sea Translation by Babu (subsequently Vustice) Digambar Chattopa- 
dhyaya, and the author $ ır, Ed 1899 , the ltalıcs are not in the onginal 

(s) See anfe £6 37-38, Czo 

a) Mıtakshara, Ch I1,Sec IV 16, 23-24 

€) Manu, Ch. IX, zış, translation by G Bühler, Sacred Books of the East, 
Vol XXV, Ed :889 page 379 
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Gaulama, (c) Visou (d) and XKafyayana (£) üke Manu 
hold that the property set apart for pious purposes or for 
sacrifices are impartible things. 

öirihastati, hovrever, says that “property oö/Zsöned for 
pious purpose shall be divıded in equal shares.” ((/) This 
seems to refer to property v”hich a member or the members 
of the family obtaıned by performing a sacrıfice or the like, 
tbat is, the gift or grant that vvas made vvas to hım or to them 
personally 

The Vezavıstrodaya also holds that “religious fund and 
charitable vvorks " e ə to be not liable to partition.” (7) 

The 2)ayaö/aga deals vith the question of proprietary 
rıght, partıtion and partıble and impartıble properties at 
great length, but no v”here mentions the right of a se2o,yeZ as 
a property. The Dayabhaga quotes //yasa, vvho says, that 
place of sacrifice shall not be partıtıoned (22) )ıimutavahana 
explains ıt to mean “the spot, v”here sacrıfices are performed , 
or else an idol,.” (2) As an idol cannot be partitioned, 
everything belonging to the idol is also indivisıble. 

It follovvs, therefore, that the image vith all its belong- 
ings is to be managed by a smgle person, that ıs, to 
the exclusıon of other heırs of the founder, so that ıt may 
be preserved for ever. This ıs the true Hındu vtevv, From 
vyhat is stated above(z) ıtappears that ıt vvas never contempla- 
ted to be held by all ın turns 

Opposed to general prınciples of lavv — The result of the 
Full Bench decısion, therefore, is that in an eöso/zfe güft 
7n favourv of a detiy vuth a direction as to the mode of 
devolution of veöayefs/eğb, there accrues a sort of proprietary 


(ce) Gautama “46 VVater, (property destined for) prous uses or sacrifices, 
and prepared food shall not be dıvided” ”, ch XXVİİL 46, translation by 
G Buhler, Sacred Books of the East"Vol 1 

(d) Vıshnu, 18, 44 

(a) See Vivada-Ratnakara, 2 30, author”s translation, 


(7) Brihaspatı, XXV, 83, see “şe 332, translatıon by Tulius Tuliy, Sacred 
Books of the East, Vol xk IIT, Ed, (:889) 


(£) See author"s translation page 249 
(2) Dayabhaga, Ch VI, Sec, ə, Cİ əş (2) Zögt, Cİ 25 


” L— 1 
H 116 (3) $ se foət mətc (x) above, 


9022 HOLY ORDERS 6z ENDOVVMENT İC, XIV, S. 11, ss. fi 


right of the se2aye? also, So the endovvment vrill become ga?z2/ 

“ieöuiter and gğart/y secular, the proprietary rights of the 
deity and seöayef being indefinite, co-extensive and indivisibte 
(as the founder never vvillingiy gıves any interest definitely 
to the se2zye£) vvill become a secular property charged vvith 
the performance of the vvorship. 


It cannot be urged that an absolute gift to a deity is 
onİy possible vvhere the gıft is made aöso/z£Ze/y to the deity 
vvithout indıcatıng the order of devolution of  seğayefs, as 
there must be a se2aye£ for the management of the endovv- 
ment and the so called proprictary right vvill then, accor- 
dıng to the Full Bench, automatically grovv and attach 
to the office, . . 


Moreover, if this proprıetary rıght of a seğayef is held to 
stand ındependentiy of the (ze2z2/e” property, then the 
sıgnificance of the xvord 27oğöe/£y vill be too svide, not 
recognızed ın civil lav, A, right qəae right unattached to 
any materrsal thing is not 2”oğe”Zy, unless the ıimmaterial things 
fall vithin the category of incorporeal properttes vyhich are 
the products of human skill and labour such as copy right, 
patent rıght, the rıght to göod-vvill or the like, 


İt is, therefore, a rıght to the management of the endovv- 
ment ğust as an ordinary manager of an estate has mn 
the estatc he manages. One has as much proprietary interçst 
in the estate of the deity as the other has ın thc estate of a 
human beımg. 

The rıght of dısposal by a seğayef of a certaın class 
of offerings is not even his property. VVhatever is offered to 
the derty is god”s property including cash and )yevvels or fruits 
and eatables , but the latter kınd of property bemg by nature 
perishable ıs distrıbuted in the usual course after vvorship 
among those present or enyoyed by the seözyez and hıs 
famıly. These are called 2?osae7 or broken-food left by the 
deity and partaken of by the devotees vvıth great reverence. 
"The right to appropriate these offerings canuot be called his 
proprıetary rıght as the same may be claımed by all the 
members of the famıly other than the seöayeZ vvho have got 
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a right to enyoy them hovvever small the quantıty may be. 

Appropriatıon of the endovved property or the income 
thereof vvıthout the same bemg applied for the purposes of 
the ınstitution is a breach of trust, although it may be largely 
practısed by the se2ayeZs generalİy. “The use of the offerings 
left after the vvorship or the: misappropriation  indicated 
above cannot convert it ınto a proprictary interest, 

It cannot be said that though this right of a seğaye£ is a 
2roğerfy, it is to be so deemed only ın a  restricted sense, 
that is, for the purpose of determınıng its mode of devolu- 
tion onİy and no other: incidents” of 2/o6e?Z? vvill be attached 
to it, İH it is once interpreted by a Court to bela 27o2e?Zy, 
all the elements of property, so far as ıts nature permits, 
must be present ın it and, consequently, it vvill be divisible 
among co-se2eyets and alıcnable. Neither of these is allovved 
by lavv and various decisions of the Privy Council and those 
of the High Courts, on these questions, therefore, must 
after the Full Bench deciısıon be treated as vvrong 

Then, agaın, if, in such an aöso/zZe€ güft to a detty, thera 
accrues a right in the manager, viy vill not a similar propriee- 
taryı rıght grov. in the güardian of an infant to vvhom an 
absolute güft of any property is made and accepted by the 
guardıan ? 

İt is a vvell knovn fact that all the members of the famıly of 
the founder, male or female, besides the se2ayeZ, are entitled to 
vvorship as a matter of right and they accordıng to the Privy 
Council are necessary parttes ın a litigation in vvhich the conə 
venrence or ınconventence of performing the vvorship is involva 
ed, (/) Moreover they have a right to prevent the endovvment 
being destroyed by the seöayez, If the seöaye”s interest 
in the endovvment be held to be 27oğer£y then every member 
of the family other than the se2aye£ may legitimately claim 
a simılar right. 

Opposed to case lavv, —The appointment of a seözye£ by 
a VVill, made by a deccased holder of the office, is not dispos 
sition of ğroğerfy, as he cannot dıspose of the property of 


(7) Pramatha v Pradyumna, see /ooZ )soze (7) belovv 


də 
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the endovvment, nor is it a valıd disposition of the office as it 

is not 2?9ğe”iy vrithin the meaning of the definition of: “VVill” 

given ın the Indian Succession Act, and therefore such a vrill 

cannot be admitted to probate. (2) 

The property endovved absolutely to the detty or to any 
public: institution becomes the property of the god (/) or the 
institution and possessed by it as a İuridical person, the 
founder”s rıghts ın the property bemg completely transferred 
to and vested ın ıt. The se2aye£ or the /7o/unt is merely a 
manager of the endovvment. This is so held in mnumerable 
cases by the Prıvy Council (z2) and the High Courts (9) and 
only a fev are referred here. 

İn the old case of the Z/7e” zozdozu of Raşa Chntter Sefn, 
(o) ıt has been held “ Debutter lands are not hereditable 
property , the management of them, alone for religious pur- 
pose, devolves on the heırs of the person 4vho made the 
endovrment” “The Pırivy Council has held a sebayet to bela 
“manager” or a “trustee” (2) or a “guardian”, (g) In the case 
of Vedya Vartthi (9) in vhich the dispute svas vvith respect 
to a public endovvment, the Privy Council observed that the 
head of the /7::2£ holds the property for the ıdol or the 
institution as: manager ovith: certam beneficial mterests regu- 
lated by custom and usage, öz// zz xo case the ğroğerty 
zUas coöytveyed? fo or vesfed n hi He is also held to be no 
better than the manager of an mnfant”s estate (s) 

(2) Chartanya v Dayal, 32 C ro8ş, lıb Lal v laga, 16 C VV N 789 
161 C 453, lagadındra ə Madhusudan, zo CL 7 3oz əz IC 34, Pro- 
sonna və Ram,ı? CL ) 66, Parsanıa x, Harı, ı? CL ) 6 161 C.s38 

(2) See asre 25. Sös,Byz 

(ə) Vidya Varuthi vg  Balusamı, 481A. oz, 335 26C.VVN saz 547) 550) 
Pramatha ev Pradyumna, şə C 8oo a3 CVVN əs, 33,35 

(ə) Bhuban və Narendra, 3s C VV N 478, Babayırao və Luxmandas, 28 B zış. 

(e) r Sel Rep 239 1 Mac Sel Rep ı8o 

(6) Shibessouree ve Mothoora, ı3 MİA 2zo, 13 VR PC 18, Ramanathan 
v Murugappa, 29 M 253 331A rg ro CVVN 8:5 4 CLT 89 r6 
ML) 205 3 ALT zoz 8 Bom LR 498, Ram Prokesh vz Anand, 4 
3C r r4 AL) ozr 18 Bom LR ago 33 1C €83, Aruna Chellam 
v, Venkata, 43 M gs$, 46 1A 204 24 CVVN 249 37 ML) 460 17 
A L ) rog, Basudeo 6 lugal Kishivar, 22 CVVN. Sar: 28 C.LT1 
47038 ML) 5 16AL) öor 2zo Bom LR 1688 

(93 Pramatha v Pradyumna, sz C 8og sə 1A 245 ao CVVN əş q4t 
CLT ssr 23 AL) s? 2? Bom LR rola 49 ML) goragaş PC. 
ı39 87 IC 3os 

(x) 44 M Bir 481A 3oz 4: ML) 346 26 CVVN. s3z: 24 Bom L.R, 


629 zo ALI) 407 6ös IC 1ör 
(s) Shibessouree v Mothoora, si2ra 
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Opposed to İegislation.— For the purposes of Sectiofi ro 
of the Lemrtatıon Act, the se2aye2, by the nevv amendment, (2) 
is to be deemed as a trusteec. 

Privy Councıl decision on this endövvment İS sha- 
ken.—İt is very sıgnificant that the Prıvy Conncil has, in 
connectıon vvith this very endovvment, removed a seZayet from 
the office for committiıng breach of trust, (zz) İt vvas because 
the se?ayet held an office and committed a breach of trust, the 
Çourt removed hım from the office ınspıte of the fact that 
the Prıvy Council” in that very case also held that the 
seöayet had some interest ın the endovvment, Had it been 
)$s pvroğerty, the Court could not have deprived a person of his 
property for breach of trust commıtted vvith respect to his ovmn 
property, inasmuch as a result of the Full Bench decısıon, 
he and the derty must be treated as co-ovvners of the endovve 
ment. 

Strange consequence.—İf this right be a 27d2e?2/, a 
sebayet vrho gives up Hındu religion and embraces any other 
religious faitb, shall still be able to cling: to the office, as 
under Act XXI of 18şo, no person, on account of change 
of religion, can be deprived of his property, 

“Tagore Case, (7)—The Privy Council in this case explain- 
ed the o?472:avyy /aqo of mheritance to 2”v2e?£Z/7 only and this 
vlevv is re-affirmed by the same Board. (cz?) The Privy 
Council in the 7ezyo”e case never meant to lay dovn a general 
proposition that therc ıs onİy one order of successıon and any 
rule that deviates from it ıs unknovn or repugnant, to 
Hiridu lav. The Board vvas fully cognizant of the rules of 
succession to impartıble estate, stridhana property, public 
charıtable or religious endovvment etc. 

Old case-lavv —lt vvas, held (r) that an idol vvas a 


(6) Act I of rgag, Sec z 

(s) See ante 25 899 , Peary z Monohar, 48 C rorg 481 A 258 26CV/N 
133 34 CL) 85:4r ML?7 68 23BomLR os: AL) 7?3 02VC. 
76 ıgız PC 23s. 

(o) 1A Sup 47 18 VVR as 

Çu) Rayendra v Raghubans, qo A 47o 4SİA 134, r43 28 CLİ) 436 

(z) Dvvarkanath x, İnnobee, 4 VV R 79, Subba Raya Guürükal v Chellappa, 
4 M 3ış, Nagiah v Mutha, ır ML.) zıs,a22 
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property for the purpose of giving 3urisdiction to the Cöurt 
in disputes relatıng to ıt, but the vievv has subsequentİy been, 

in effect, negatived. The Allahabad Hıgh Court (9) distin- 
guished the old cases, The Privy Council (s) has held : 

“As regards the property the manager ıs ın the position of 
a trustee, But as regards the service of the temple and the 

duties that appertain to ıt, he is rather in the position of the 

hokler of an office or dıgnity vvhich may have been originaliy 

conferred on a single ındıvıdual, but vvhich, in course of time,. 
has become vested by descent ın more than one person,” 

İn the various cases relatıng to aöso/zZe/y dedlicafea 
end”ozovten£s them Lordəhipə: referred to the SeöayeZ”s privi- 
lege vvith respect to the endovrment as “interest” or “right” 
and not “property,” and they did so intentionally, to avoid 
various anomalous consequecnces, some of Avhich are indica- 
ted above, 

Ghansambanda x, Velu (4)—The only question: for 
decision before the Privy Council in this case vvas a question- 
of limitation. İt vras urged on hehalf of the party vvanting. 
to avotd limitatıon that each successive seÖz ye2 or the holder 
of a /ereditari office vvas to be deemed to hold a successive 
life estate, deriving: his right by appolmntment from the founder, 
The Privy Council relying on its rule in Zazove 
case negatıved this contention and held that no nevv rula 
of devolutron, contrary to the ordinary mode of sücces- 
sion is alloveed in a /ezed2fary office. "Yhe Puivy Council in.. 
this case dealt vvith the case of a /e?calzlary ofice and the 
decision is perfectiy sound, One cannot create successive life 
estates in a /ezedz/ary office, u e,, one cannot be permitted to 
say that it is both hereditary and successive life-estate, a 
contradiction in terms. 

Nerther in this case nor in the Zago?e case, the Privy 
Council ever laıd dovn that the succession to the office of 


() Sri Raman Talyı və Sri Gopal, ig A 428, Page 432-433 

(5) Ramanathan v Murugappa, 29 M. 283 33 1A ışg on appeal from 47 
M ıg3 

(a) 23 M. ızı a? 1A 69 4 CVVN 3ə9 to M.L1 39 a Bum, LİR, s97 
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sebayet through some one of the heirs to the exclusion of the 
other heirs of the founder, is unknovm or repugnant to 
“Hindu lavv Nor can such a devolution of” the office be called 
“eriditary inasmuch as it does not devolve on d//7 the heırs. 


Bub-See iii—SUOCOESSION T0 OPTİOE OF GÜRU 

Succession to the office of guru —İn every Hindu family 
"there is a Goz: vvho is generally a Brahmin (2) and vho is 
to impart religious teachıng as the preceptor of the Veda to 
Tts members for their salvation, This office may be held by 
a person vho belongs to other castes but he must not belöng 
to a caste lover than that of the dısciple. (cz) Each member 
of a family gets his or her mitratıion m) religious teaching 
individualiy from the (zera for vehich no fee is fixed , but 
the disciple pay- voluntarıly some fec or 270)a2 as it is 
called, and makes presents also according to hi. ör her ability. 
VVhatever may be thc social status or pecuniary positton, a 
disciple pays some fec and presents, not only at the time of 
receivıng initiation büt on various: occasıons so long as the 
disciple İlves. 

The Ex? may be selected by the dısciple himself: but: it 
has become a universal practıice to confine the right to the 
office of a €zzrz to a partıcular family and the office devolves 
from the (Zzz?z/ to his male herrs in succession even: through 
a female lıne. This practıce is so rigidiy adhered to that in 
many cases a Cxrz happens to be absolutely devoid of any 
educatıon or may even be an ınfant., But an mfant, old, a 
lame and an ınvalıd person are expressİy forbidden for the 
office, (4) 

VVomen are generalİy excluded from this office But they 
are not inelıgible for the office, partıculariy the mother, (e) 

In case of there bemg more male heirs than onc, different 
families of discıples are allotted to different heirs in a partition 


(8) See Narada-panchratra , see 2 88 arze 

(ce) See Narada-panchratra 

(4) See Kulachuramani 

(e) Şee Yagını-tantra and Barsampayann Sanghıta, 
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among them and each becomes the €zrx of the familles 
so allotted to him. 

The office of a (əz bemg, as stated above, generally 
hereditary, a Saya disciple, vyho it is: stated to have no 
gotra, of their ovrn, is knovm by the name of the goz, of 
his Brahmin Gazəz, (/) This explanatıon cannot possibly be 
correct, inasmuch as the goZ”z of a non-Brahmın vrill then from 
time to tıme vary vvhen a family of €z?z becomes extinct 
and a nev Gz?z of a different goZ/2 is: selected. Besides 
the office may devolve on the death of the €z?z to his 
daughter”s son vyhose zozre must be different from that of 
the deceased and consequently the goZra of the disciple may 
accordingİy undergo a change 

İn case of the death of the €z:rzc his male  heir is looked 
upon as the (0, although a partıcular disciple did not 
get his relıgious instructions from him, 

This right to hold such office and of ıimpartıng: x244/7sasız 
and recerving emoluments: is. a right enforceable in a Court of 
lav although no fixed emoluments are attached to the 
office. (7) 

The successıon to such office may be by nomrnatıon of the 
last holder and in case of lapse ıt may be by electron by the 
members of the (z?x”r famıly. (2) 

Sub-Sec iv— AOOELERATION OF SUOCESSION 

A person by adopting the relıgıous order and giving up 
the life of a house-holder according to proper: religious 
rites (7) becomes cıvilly dead and  accelerates the succession 
of the person standıng next ın order of succession after him, 
A vidov can extingüish her life-estate by surrendering the 
yvhole estatc in favour of all the reversıoners, Similarİy a 
məöhunt or a sebayet can extingüish his estate so as to acce- 
lerate the successıon of the person standıng next in order after 
him, But ın all these cases the acceleratıon must be of the 
vvhole estate and the extinction of: the holder"s right vvith 


(/) Antc, 2”. 88-89 aıfe 

ig) Manıickavachaga v Puramasıvan, 33 CVVN 482P,C 
(2) 75 

(r) For adoption of religions order seg aye 42: 82-84 
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respect to the property or office must be complete vith 
respect to the entire estate. 

Tust as a person can give up the İlfe of a honse-holder 
and adopt the life of a .Sarzyasza and thereby accelerate the 
successton, so also a Sazrzyasas by agam adopting: the: life 
Of a house-holder accelerates the succession to the properta” 
and office he held as a Sa,zyasiz of the person vrho stands 
next ın the order of successton, 

A sebayet, threrefore, can transfer his rights to a. co- 
sebayet or to one vho is next in the turn of süccession, (/ 7) so 
that the successıon may be deemed to be accelerated, But 
the transfer must be ın favour of all the cz2apezs, (2) 

960. 12—PARTITION 

Of property or office of head of a Mutt —The office of 
the head of a ?)zz/Z or its property cannot be subiect of 
partıtıon, (2 VVithout: determining. the port, their: Lord- 
ships of the yudicial Committee observd that the essence 
of the lav governing the /7z72: les: in the folloving: of custom 
or usage , 2”7?2:a facie such separatıon vvould be improper, 
unless there are specral cırcumstances yüstifying: it (9) Their 
Lordshiıps further explained their ovyn decision in Se222:77a2)z- 
asıvamıar, referred to above, as a case ın vhich the office 
vras hereditary, the 90/27 bemg a member of an undivided 
famıly, and held to be enyoyed by the office-holder uvithout 
partıtıon vvith the other members of the family, ı 

Partıtion of office of sebayet of famıly derty.— The 
office of a se?ayef is not divisible vyhere there are more se2?ayefs 
or trustees than one, inasmüch as they hold as ?ort-tenants, 
(ə) But if they have a pecunrary interest such as a right 


(2) Ginsov Upendra, 35 CVVN 768, 772 , Radharanı v Dayal, 33 CLİ) iqt 
Mancharam v Pranshankar, 6 B 298 

(2) See Giris vg Upendra, siğra , Narayana vz Ranga, ış M:Gr83 24. 
LT ış 

(/) Sethuramasvvamıar v Merlosyvamıar, 4: M: 206 45 1A r 22 OVN 
457 27 CL) 23t, Gobinda o Ram, sə C 748 29 C VV.N. gr 89 IC 
804 192$ C 1107, reversed by PC vee 2e/om 


(ə) Ram Charan v Gobinda, s6 C 894 33 CVVN 346, 351 1929 PC öş, 
reversıng Gobinda vo Ram, sz)y4 


(s) Raman s, Gopal, tg A 428 iz? AVVN to. 
H L-—ıır? 
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tö the votive offerings, then they may come to a gxasi- 
partıtıon, that is, to an arrangement vhereby each of the se5aye? 
may, by turns, become the sole manager for a definite term. 
(o) But by custom (23) or by terms of family arrangement (?) 
vvorship by türns, as vvell as delegation of a turn by one to 
another co-vz5ayet is valıd. 

The senior member of a Mitakshara yomnt family is entitled 
to exercıse the right of management of the endovment until 
partıtion , the other members cannot claım to exercise the 
right by rotatıon. (7) 

Partition of brıtti or fees paıd by İaymans —The right 
to receive 2722 or 27:2 /aymanı (s) or Öyit Meaöramamı (6) 
or fee or emolument from a class Of /e///a3: 18. a property 
and henec heritable and divisible, 

Partıtıon of )aymanka — The: /a79/zai2a and other böoks 
of the 7exaas are capable of partition: (x) 

Partıtion of idols —VVherc there are sevcral idols, the par- 
tition of them and evcn sale of them, among seöayefs may 
be valıd by custom thouglh it is generally prohibited (7) 


— ——— ——  — — —“ C — ——“. 
(o) Xam Tarick, ig VV R 28, Limbiz Namş, 3 B s48, Mitta ə Nirun- 
(m R ə R 
ahamaya və Harıdas, 42 C zoCL) :8 Cc 
1 400, Khetter v Harı, 6 sa 1 Yü3 19 CYVN sel əz IC 
) Ramnnathan v Murugappa, 29 M 28: q 1A 139 10C VN 82 
CL) 189 16M1 ) 2605 3AL1 707 8 Bom LR 48 54 
(r) Thindavaraya v Shunmugam, 32.M 167 19 Mİ 1:50 
S) xə a amder 3 o 45A də 1923 A aşo, Lokyav Sulli, a3 A 
, Narayan İ all v ullan, 1 L 
Qi, i21C g28. iş Hom TR ızı 1:370, Ghelabhaı v Hargovean, 36 B 
(1) Gaya Din z Gür, 1929 O 27 
(u) Rayrını v Gomti, 7 P 820 1ç28 P 466 
(7) Khetter v Har, r? C ss? 


CHAPTER XV. 


İMPARTIBLE ESTATES. 


Seo. 1—0RhI6INAL TEXTS 
tı mv və giya frxT qərq vrrqazı 
Yıvreyq vəfa x feel PT OT, €, təki 

1. Or the eldest brother alone may take the paternal 
vrealth in its entirety , and the others may live under him, as 
they lived under their father.—Manu, 9, 10$, 

vl üşmefig ərmamri qararq sfavanı 
” "red es iyrv afeq oriəei el yiq svğ li nq c, taxi 

2, As betveen sons born of vives equal in class, there 
being no gröund for distinction, there can be: no: seniority 
in right of the mother , but the seniority is ordained to be 
according to birth -—-Manu, 9, 125. 

86 2—HISTORY OF IMTPARTİBLE XSTATZS 

Örigin of impartible estates, -There are many valu.- 
able estates consisting of large tracts of land, the succession 
to vhich is not göverned by the ordinary lav of inheritance, 
prevalent in the İocality, but is regulated by the custom ol 
primogeniture, according to vvhich: they are descendible: to, 
and held by a single member of the famıly ata time, the 
other members being entitled to maıntenance only, 

These impartible estates appear to have orıginated in 
three different vays namely :— 

(1) Most of them appear to have originally been Zayes 
or principalitles, or territories of independent chtefs of feu- 
datories exercising povyers of an autocrat, vrho have gradually 
been in course of time reduced by the paramount pover, to 
the positlon of ordinary Zemindars, But there is no pre- 
$umption that all Zemindaries are necessarily impartıble. (4) 

(2) İn some of them, a share of the rents and profits of 
the landed property formed the emoluments of public here- 
ditary offices vrhich could be held by only a single member of 
the family and so vras descendible to. a single her by primo- 
“o — .S7 0... 


(a) See Sutyabat v, Gangaram, 1930 N 35 
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geniture, The Crovrn has povver to grant ör to transfer 
lands, and by its grant, or on the transfer to limit, in any 
vray it pleases, the descent of such lands, but a subiect can- 
not. o no such right in a estate can nov, be created by a 
private ındıvıdual (2) 

(3) VVhile the rest appear to have orved their origin to 
famıly arrangements folloved up in practice for many genera- 
trons, v”hereby it vas originally  agreed that the family 
property should be impartıble and be held and managed for 
the benefit of the vvhole famıly, by a single member at a 
time, in a certamn order of: süccession, the other members 
being entitled to maintenance only vithout any pover: of 
interference vvith the management, (c) But vvhere a custom 
had orıginated in a famıly for certaın reasons, the custom 
does not cease to exist because the reasons are non-exis- 
tent, (4) 

According to the ancient lav of the country, the ruling 
povyer vvas entitled to a certain share of the produce yielded 
by every özg/a of cultivated land , for the purpose of con- 
venience ın collecting the same, the country vyas divided into 
a large number of fiscal districts, each of vyhich: vvas under 
the charge of an officer of government, vrhose principal düty 
vras, to collect the kıng”s share of the produce or the land- 
revenue or the land-tax, as vvelil as other taxes levted on 
tradesmen and the lrke, Like) other: occüpatıons in India, 
the office of the tax-collectors became hereditary, and their 
remuneratıon consisted of a certaın percentage of the net 
collections made by them. In course of time, the value of 
the king”s share of the produce collected in each of: the fiscal 
dıstrıcts became vell-knovn, and these revenue-officers vvere 
requrred to pay a certaın amount of money, being the ap- 
proximate value of the kıng”s share after deducting. therefrom 


(5) Riyendra g Baghubans 40 A 4zo, 480 451A 134 23CVVN öt i 28 
ÇL 7 450 zo Bom LR ro? ABİC ərş, re-affirmed ın Shiva Prosad 
gə) ə 566 L bən ro şəC VN 1046 
ext No ı , Rao Kishore v Gahenabar 5 NLR 176(PC) ə4C 
ot, 6o9 17 AL ) ro77 22 Bom LR 407 47 MLİ söz öc Rol N 


Q ƏAŞa “Nagendro, so CLİ) 2607, 199 C 577, Rao Kaishore v, 
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the collection charges and their öv”n remuneratıon , vyhich 
amount vvas lsable to variation oving: to circümstances yüsti- 
fying an increase or dıminutıon thereof, and vvas fixed upon 
an estimate of the aggregate of the rents payable by the 
ryots or tenants, of vrhich, after deducting the expenses of 
collectton, ten-elevenths vvere usually considered as the right 
of the Government, and remainıng one-eleventh as the remu- 
neration of the Malguzar or Revenue-Collector. 

Regulatıons affectıng impartible estates —By the Per- 
manent Settlement of 1793, these hereditary tax-collectors 
in Bengal, Behar and Orissa or Midnapur, vvere  cönverted 
into proprietors of the fiscal dıstrıcts or Pergunahs , ın other 
vrords, the British Administration transferred its right: to the 
king”s share of the produce of the lands in the fiscal distrrcts, 
to the hereditary tax-collectors generally knovn by the name 
of Zemindars in Bengal, sübyect to (he condition of payıng 
to the Government a certain amount of annual land-revenue 
declared fixed and unalterable for ever 


According to a custom originatıng in: considerations of 
financial conventence, these heredrtatry offices vere imnpartıble 
and descendible by primogeniture to the eldest sons of the 
holders thereof, after therm death. Büt their character vas 
changed by the Permanent Settlement, and they vvere con" 
verted from offices into tenures in land, 


VVhile concluding the Permanent: Settlement uvith the 
Zemindars, and thereby conferring proprietory right on them 
in respect of lands settled vvith them in perpetuity, the 
British Admınıstratıon thought it desirable to take avvay the 
character of impartıbılıty of their original: status in: relation 
to the lands, of vyhich they had been Malguzarsor tax-gather- 
ers only, and not proprietors, 


In order that there mıght not be any doubt on the sub- 
yect, Regulation XI of r793 A, D, vvas passed, vrhich refers to 
the prevtous custom of impartıbility, and: declares that, not- 
yithstandıng the same, these nevviy formed estates shall be 
descendible like other descriptions: of” property, to all the 
heirs of the deceased proprietor, according to the Hindu or 
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Mahomedan lavv of inheritance, and shall be hable to parti- 
tion vv”hen devolving on tvvo or mote helirs. (e) 

Subsequently in the ycar 18oo A, D,., an execution to the 
above rule vvas declared by Regulatıon X of that year, the 
Preamble of vyhich: rün: as folloves—“By Regülation Xİ of 
1793, the estates of proprtetors of land dyıng mtestate are 
declared lable to be divided among:heirs of the deceased), 
agreeably to the Hindu or Mahomedan lavs, A custom, 
hovvever, having been found to prevatl in the fungle Mehals of 
Midnapur and other district, by vhich: the: succession to 
landed estates invariably devolves to a, single herr: vvithout 
the dıvision of the: property, and this: custom having been 
long establıshed, and bemng founded in certain circumstances 
of local conventence vhich still exist, the Gövernor-General 
in Council has enacted the folloving: rüle, to ben: force in 
the provinces of Bengal, Behar and Orissa, from the date of 
its promulgatıon ” 

The rule enacted ıs, that the Regulatıon XI of 17g3 shall 
not be considered to supersede or affect any establıshed usage 
obtamıng in the said places, by vyhich succession to landed 
estates has bcen considered to devolve to a single heir, to 
the exclusıon of other heis of the deccased and ın the 
Mehals ın question the local: custom shall be continued in 
full force and thc Courts of fustice be gülded by it: in the: de- 
cision of all claım: to the inheritance of the estates, (7) 

Sımilar in effect is Regulation XI of 1816 vyhich: declared 
that certaın tributary estates ın the district of: Cuttack  shall 
not be subyect to partition  according: to the Hindu İlavr, but 
shall descend entire and ündivided to a single her according 
to local and famıly usage, 

It cannot be created —İn ?a/rəz  Aəmaf v, AMuthuven- 
katachala (g) it is latd dovn that an mpartible estate descend- 
mg according to a rüle of İincal primogeniture vvith rights: of 
maintenance and other pıivileges for the yunior members can- 


(e) Narendra v Nagendta, so CL 267 içə C, s7? 
(7 ) See Bhutya, v Akshoy, iş CL  30ş 
(z) 29 C.VV N 846, 8sı PC, 
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nöt be established in modern tımes, İmpartible Zemindari is 


the creature of custom, (/) 

Distınction of Rales from Zemindarıes.—İt should be Prmcipalıties 
qbserved that ıt s difficult novv to distingüish: betvveen the a 
different İmpartıble estates as described above, more especially 
betvveen the prıncıpalittes and the Zemindaries, by reason of 
the holders of the latter, vrho are titular Rayas or Maharalas 
having assumed the insignsa of royalty. There may be a custom 
of descent according: to the lav, of primogeniture although 
the estate may not be vhat 1s technically called a Aaz, (2) 

Büt still there are good grounds for considering that 
the impartıble estates in the yharkhand or yungle Mehals of oligin of im- 
Chota-Nagpore and the netghbouring: districts, and the Partible 


estates İn 


Kıllağat, (7) Güryat and the Dompara (2) states of  Örissa, Chota-Nag- 
vvere originally principalıties or small states or territories əə 
of independent chiefs and feudatories, vvho are real Rafas, 

and at one time used to exercıse the povvers of an autocrat 

vithin their respective dominions , some of them are still 

permitted to en?oy their former poövrers in certaın matters, 

such as the Raya of Sıngbhum. 

İn the Vungle Mehals there is a custom, according. to 
vrhich the Rafa”s sons have different titles in the order of Titles of 
their sentority , the eldest son ıs called the /2:42azaz, (he Raşals sons 
second .He2əəi, the third 2a?a-72a2ur, the fourtb, Kar” 
ör Covtar, the fifth 272::25, and the rest a24—-a term vhich 
is nov the uual compellatıon in Bengali for respectable men. 

The holders of these estates follovv the practice of) Practices of 
teal RağAs or kings in a fev matters , for instance, the Raya a 
İs not subi “ct to the rule of impurity or möurning even on 
the death of his parents, (/) nor has he to perform the 
srüdadha and the like religious cermony, vhich it is the duty 
of the Hekim, or a priest appointed ın that behalf, to do. 

Seo 38—EVİDENOZE OF IMTARTİBİLİİY 

Onus as to İmpartıbility.—-The onus lies on the party opus 

vyho alleges the existence of a custom different from the 


(2) Raykumar Babı z lankı, (Maharanı), 24 C VVN 8? PC 

(a) Bhulya v Akshoy r3 CLİ) 3os 

(7) Madhusudan v Kesto 8 P,g32 93o P r3z 

ğ) Amarendra v Banamalı, ro,P r: t9go P 417 (2 Manu V 5, 97 
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ördinary lav of inheritance, aecording to vhich the estate 
is to be held by a single member, and, as such, is not liable 
to partitron : (/) or it müst be proved by him that it İs from 
its nature impartıble and descendible to a single person, (33) 
İt must be proved that the custom of impartibility existed 
before the famıly acqutred the property, (7) An impartible 
estate is a creature of custom, (2) and the custom should be 
proved to be ancient and ınvarıable (?) by clear and unam- 
biguous evidence, (7?) and ıt depends on the facts of each 


case, (r) 
There is no presumption that ali extensıve Zemindaries 


are impartıble (2) 
The grant of properfy to the holder of an office vithout 


stating that it vvas given for the maıntenance of the cffice or 
to the grantee as such holder, the grant vvill be deemed to 
be a personal grant and vill be ordinary partible property, (4) 

An mpartible Zemindary of Nimar had a service attached 
to it v”hich by lapse of time became merely fictitious, The 
release of these fictittious service by the crovn did not render 


the estate partıble, (7) 
The Zemındary of “/zəesağır or the Z/z/zva Ra/a vvas, 


İlke sımılar extensive  Zemindartes, impartible and descen- 
dible to the eldest male herr, for many generatıons before the 
Company"s accession to the Devvany, vhen in consequence of 
the refusal of the holder thereof, to acknovledge the gz/asz- 
sovereign rights of the Company, he vvas driven to the yüngles 


(m) Martand o Malhar, ss C qo3PC 24 NLR 2: 32CVVN özi 47 
CL1 ıso, Merangı, Zemindar of z Sri Raya, 8 İA 45:14 M, 237 on 
appeal from r M 380, Mallikaryuıno, v Duürga 3 M 400 121A 1347 
Saryabat o Gangram 1930 N 4$ 

(nı) Narasımha z Parthasarathy 37 M 199 4:14A st gs 16 Bom LR 328 

(o) Palanı v Muthuvenkatachala, 29 C VV N 846, 5s P C see) 934, Mathu- 
samı g Mi thusamı öz IC 3M) 

(6) Bishun v fanakı, 255 MLT 1oş 24 CVVN 87 621C 289 

(q) See Palanı ə Muthuvenk-tachela See 65 28-29 Sera 

(r) Ramalakshmı z Sivanantha, 14 MLA s?ol1A Suppi 17 VVR 63 see 
ante 1 9 Serumah z Palathan, rs VK PC 47, Luchman m, Mohun, 6 
VV R izg , Bur Pershad v, Sheo, 3 1A 259 22VV R şs 

(s) Keesariv Nyan 385MLT 149 

1) Saryabaı v Gangaram, 930 N 35 

(x) Sethuramasvamıar vs Merusvamıar, 34 M qzo zo MLT o8 4 IC ?6 
this portion of the Pudgment affirmed by Prıvy Council 4: M. 206, 302“3 

ASİA r 22CVVN 447 27CL or zo Bom L.R. si4 43 l C 806, 

(v) Rao Kıshore v Gehennbir Iş NL i?6 PC, 24 CVVN ögr 32ML) 

söz 12 AL ) 177, 20 Bom LR sö? s3lC ögo 
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and the Zemındary vras confiscatad in i77o but: subsequently 
at the time of the Decennial Settlement in ı7go the Zemındary 
vras granted to a member of the İuntor branch of the same 
family, as a matter of favour " it vvas held that ın the absence 
of any express intention of the grantor to alter the nature of 
the tenure, ıt must be presumed, according to the poliey of 
the Decennial Settlement, that the subyect of the grant vras 
the old Zemindary vith all its incidents: including impartıbı- 
lity, and that the transactıon vvas not so müch the creation 
Of a nevv tenure, as the change of the tenant by the exercıse 
of a vör xta?or, (x) 

It vvas further held in this case that Regulation X of 1703 
does not affect the descent of the large Zemindartes held 
as Aaaf, or subyect to /z/2c/ar or family custom. İt vvas 
also held that the title 22a7a2 is: not: absolutely  essenttal to 
the tenure of an estate as 247 or impartıble, 

İn the case of Sa?alzz 2/uhammad v, Nana Ghulam, (is) 
it has been held that the effect of the Brıtısh settlement vvas 
not to create a fresh estate, but continue to the chief the 
proprietorship of the vıllages vyith: its: prevtons incidents of 
impartibility and succession by special family custom in the 
line of primogeniture 

If any impartible estate existed as such from before 
British rule, any settlement or regrant thereof by Govern- 
ment must, ın the absence of evidence to the contrary, and 
unless inconsistent vvith the express terms of the nev settle- 
ment, be presumed to continue as impartible, (7) 

İn the case of C2ozv427y Chintamın: v, Mt Noslufho 
Konovari (2) its lad dövn that a custom of descent, accord- 
ıng to the lav of primogeniture may exist by Az/6c/ar, 
although the estate may not be vhat is technically knovrn 


(0) Beer Pertab v Rayender, ra MİA"I Q VRPC is 

(x) 301A 1go 

(y) Martand z Malhar, ss C 4033P C 24 NLR əş 32C VV N özt 47 
CLT r:s0 

(s) ı C 1ş3 214A.263 24 VV R 2s5 
H, L —ı18 
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etther asa af ın: Northern İndia or a /770///səs in the 
Deccan (4) 

The ınclusion of the name in the third ltst under Section 
8 of the Oudh Estates Act £I of 1869), tn iyhich the names 
of za/uqdlars to vhom sazads or grants have been made by 
the British: Gövernment up to certamn time, declarıng that 
successton to the estates comprised in the: sazz” or: grants 
shall thereafter be regulated by the rule of primogeniture 
yras conclusive in the absence of any evidence to shov, that 
the name vvas vvrongly inserted (2) 

In some other cases, hovvever, it has been held that 
there vvas nothing in: the grant made by Government or in 
the cırcumstances attending: it, shoving: that it vas: intended 
to create an impartible Zemindary, or to restore an old 
tenure vvith impartibility attached (c) 

The Zemındary of Nuzvid vhich seems to have been an 
ımpartible  estate, vvas: divided by the Gövernment into vo 
Zemindarıes after confiscatıon and the smaller one vras grant- 
ed to a yunror member of the family, vho had not held any 
estate descendible by primogeniture, it vvas held that it did 
not become an ımmpartible estate, (4) 

The ancıent 2e/zz 20a? also vyas divided after: confiscation 
into tivo porttons, the smaller: one vas granted to the col- 
laterals entitled to mamtenance, and the previous Raya”s hetr 
vvas rermstated to the larger portion cönstituting the present 
Betta Ray. İt has been held that the nev /2a? became the 
separatse self-acqurred property of the grantee, though vith 
the incidents of the tenure of the old estate as an impartible 
“Ra?, to ürhich the last: holder”s vidovis vere rightful heirs, 
there being netther his male issue nör: collaterals descended 
from the grantee, nör proof of excluston of vvomen from suc- 
cession , nör 1s the vyidov”s süccession: mnconsistent: vvith: the 


———.€.€.€..Q.Q...... 0000110000 
(a) See Shyamanand s Ramik inta, 32 C 6), Becr Partib v Rayender, 
yuta 
(5) Nind Rani o Indar, 46 Cİ / ə62PC 
(e) Venkiti, Raya v, Court of VV irds, 2.M. 128 7 TA 38 , Merangi, Zemindar 
of Sri Raya, (STA 45:14 1 237 
(4) Venkata Raya v Corrt of VVards, 3.M. r28 71 A ag, Nidadavole estate 
is nöt impartible, Naarisimha vi Partlasarathy, 3? M. 199 4 1A SI 25 
ML 0386 I2AL ) 315 231C 106 ::x2,a 
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custom of impartibility, (e) unless a custom excluding” vomen 
from inheriting is proved: (7) 


Evidence of family usage, by vhich the eldest son 
successively for eight generattons, succeeded to a Zemundary 
to the exclusıon of other sons, vvas held to be sufficient to 
establish ıt to be impartible (7) 

But the mere fact that an estate has not been partıtıcned 
for six or seven generatıons, vvill not: make it impartıble 
v”here prevtous partıtıon is proved, (7) 

In a İrtigatıon challenging the eldest son”s right, vrhich 
ended in a compromise vrhereby the Punior member göt a 
share far ın excess of vhat he vvould have got, had the estate 
been impartıble, ıt vvas held that the evidence failed to give 
the character of certaımty to the alleged custom of primoe 
geniture. (7) The history of this famıly shoved that under 
both the Mogul and the Maharatta rule the office of Chau- 
dhuri vvas held by one member of the family, vyhho held 
nankar lands as part of his remuneratıon, Büt, though the 
office vas generally heritable, its grant vvas revocable and the 
successıon to it vvas not necessarily heritable, so it did not 
afford clear and unambiguous evidence of a custom of süccesə 
sıon to land. 

The term C/7aed/ni a or Chano -dhuran means, holder of: four-fold burden 
or duty, and implies an: officer to ayhom four,duties yyere entrüsted, n imelye 
Mıhtary, Polrec, ludicanl ind Fise al, under İndiin rüle: in fact, the predecesə 
sors of the Zemindiars vere not only collectors of revenuc, büt: ilgo idmihiss 
trators of civil yüstice, and: superintendents of” police, and hid to render, 


vrhenever requtred, milttary service to the rüling: pover, for vhich they had 
to maınt"ın certaın number of troops, both cavəlry and. inf intry , büt under 
the British: Administration, they vvere at first relteved of the Tast tivo düttes, 
and at about the time of Decenni il Settlement they vere exonerated from 


the duty of superintending: the: police, is vell as that of: collecting revenue 
derived from other sources than land 


(e) Nam z lnakı, 291A 178 

(7) Tara Kumanri v Chaturvuy”az 1A 192 42 C tg i9 CVVN 9 30 
İC 83) 29 ML 3?: İŞ AL ) roşyt iz Bon LİR org 

(g) Ravut Uryun Sing v: Ravut, Ghünsiim Sing, 5 MİTA Co 

(2) Thakur Durrıno Sing v 1hakur Davi Sing 1A r ,,I3 BLR 1(5 ses 
Narendra v Nagendra, $o CLİ 267 1920 C 577 

(q) Rama Kanta v Shamanand, 36 C s9o 301A aə i3C VN s8rig 
CLT497:6AL ) 304 ır Bom LR, so, ı9.M L 1:99 Iİ İC 7$4 
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The ?anclıs Sasal, or the collection of: ansiyers to 
fuyeniy questions put: to the holder of Zazes called gəzzs and 
ki//las, is a record of great authority for the purpəse of prov- 
ing customs of descent ın respect to estates referred to in 
it (2 

İn order to establısh that an inpaitible estate has ceased 
to be 7otnt famıly property for the purposes of successtən, it 
İs necessary to prove an intentton, expressed ör implted, on 
behalf of the yuntor members of the famıly to give üp therr 
ehance of succession to the impartible estate, (2) But 
evidence as to separate food and absence of yomt vrorship 
1 of very İtttle verght in Southern İndia, (/) 

Extinctıion of impartıble estate —The dis-continuance 
and abandonment of the custom by the concurrent vill of 
the family or from accıdental causes may put an end to 
İmpartıbılıty (9/2) 

See 4—HOLDERS RIĞHTS 

İmpart tibility and dorntness —Although the impartıble 
estato cannot be held by more than one person, and is 
possessed exclusively by one member at a time, yet, it 
may be the yomnt property of the members of a ?oint famıly 
governed by the Mitakshare, so as to pass by survivorship 

Thus it is, observed by the Tudicial Committee, — 

HA Poll, s in (he: nature of Ra), it: miy belong tö an ündivided 
family, but it is not the subyect of partition , it can be held by only one mem- 
ber of the family at a time, vvho is styled the ?o//:ga), the other members of 
the famıly being entitled to a münntenance or allovance out of the estate ” ():) 

Sımilarly it is observed by their Lordships in the S2/74a- 
ganga case— 

“Hence if the Zeəzizzdar, at the timc of his: death, and. his nepheyvvs vrere 
fembers of an undivided: Hindu family, and the: £z mrysdary, though impart- 
ible vas pirt of the common family property one of the nephevyis vris entitled 


to succeed to it on the denth of his uncle İF, on (hc other hand, the Zemendar 
at the time: of his death, vyas separate in estate from his brothers family, the 


(7) Amarendra g Binimaliı, r0 Pt: : 1930 P 41? , Madhüusudan v  Restobası, 
P giz: iogo Pr? 
əə v Annadana, şr M 189, 204, 32 C VN g83::1928M 68 
2 
(m) See sufta 2:29 , Raykıshen vRam)oy İC: 185, 9s s 19 VV.R 8, iz, 
Narendra ə Nagendra, $o CL.1 267 1929 C s77 
(s) Naragunty v Vengama, 9 MVA 66,860 r: V RPC 3o, 
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Zemandary ought to have passed to one of his: vridovvs, and. failıng: his 
vidövvs to a, daughter, or descendant of a daughter, preferably to his 
nephevv, follovıng the course of succession vyhich the İl prescribes for 
separate estates The propositions are incontestable ” (ə) 

İt should be observed that uvhere property is: held in co- 
parcenary by a ?omnt famıly under the Mitakshara, there are 
ordinarily three rights vested in the coparceners, namely, the 
right of 7ozx£ en2oy/neni, the right to ca/7 fo? ğartıtıon, and 
the right to sz?7zvo/s2:5. VVhere impartıble property is the 
subiecb of such ovnership, the right of yornt esyoyment of 
the membets other than the holder thereof, is reduced to 
the right of maintenance recetvable from the estate by virtue 
of the co-ovrnership, and the right of partition is, from the 
nature of the property ıncapable of existence Büt the 
right of survivorship: founded on: co-ovrnership, is not in- 
consistent vvıth the nature of the property, and therefore 
remaıns unaffected. (2) 


The holder of a şort but impartible estate, is. a co-övyner though  entitled 
to the exclusive possesston, and as such he appezrs to be under tuvo düttes 
to his co porceners, in virtue of: their: co-ovynership, namely, the düty to 
provide them vvith mnintenince, and the düty to preserve the cö? 2 of the 
estate, vyhich he alone, betmg one of several yörmt tenants, is: incompetent to 
altenate except for yustiqable causes (7) 


İn this respect there appeared to be a conflict: betivcen the different: deci- 
sıons of the ludicial Commitee 


İn the Tıpperah case of: /Vee/Zkiszə 66 v ee ehunder: Tühal nu) (r) the 
Lords of the yudictal Committee observe as folloys — “Still vhen a az is 
enyoyed and inherited by one sole member of ) family, it vvould be to 
introduce into the İav,, by, yüdictal  constructton, a fiction, involving: also.a 
contradietion to call this separate ovnership, though: coming by inheritance, 
at once sole and ?ornt oyvnership, and. so to, constitute 3 yolnt: övnership 
vyithout the common incidents of coparcenary 7lhe truth is, the title to 
the Throne and the Royal İands is, asın this case, one and the same title, 
survivorship cannöt öbtaın in such a pössession from: its very nature, and 
there cın be no cömmünity of interest: for claims tö an estate, in land and 
to rights in others over it, as to mnintenance, for instance, are distinct and 


(6) Katama Natehier, v Raya, 9 MİA ş3g, 589 ? VVRPC 31 
(6) See Shiva v Prayag, 36 CVV N to46 xppeal from ig26 C r 
(9) Naragantı ə Venkata, 4 M 250, Gopal v Raghunath 32 C, rs8 o CVVN 


“ə 
(8) ız MİA şo, $40341:: 112 VVR 2:PC 
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inconsistent clalms As: there can be no such sürvivotship, title by sürvivor- 
ship, vyhere it varies from the ordinary title by, heirship, cannot, in the 
absence of custom, furnish the rule to iscert ün the heir töla property vhich 
ıs solcly oyncd ) ind enyoyed and vvhich pasəcs by inheritance to a sole her” 

Vhis vas a Bengil case göverned by the Dayabhaga, and so it is no 
authority in a case göverned by the Mitakshara, according. to vrhich a son 
İving yorntly vith his father, interitə even the: İitter”.: self-acqured property 
by survivorəhip and not by in"eritance İt vould, no döübt, be a contradiction 
ın terms, to call a ssparate o ynerəhip at once sole and oint ovrnership, 
but it vvould be begging the qucstion to call the right: of a single: person 
to hold an impartıble estate, it sepirate ovnership 

But it is not at all inconsistent avith the principles of Hindu: lav that: the 
rıght of the other members to msinten incc out of the estate, should be 
referre 1 to their yomt o vacrohip in: the: imp irtible estate , the: inequalıty 
and disproportion betivecn, hat is reecivcd by the holder of the estate, and 
yehat is pald to each of the other members, for his: maintenance cannot and 
does not affect their co-ovvnership, 35: similar inequnlity obtaıns even in other 
cırcumstances For instance, take the case of 4 otnt famıly consistıng: of 
eleven first cousins, of evhom one: is the sön of one brother, and ten are the 
sons of another brother , here, on portition, the föormer vould be entitled to 
half the estate, and each of the others to onu-taventieth, yet there are co" 
ovrnership and survivorship among them The excess of vhat the holder of 
the estate getsə over vit any other member receltves, is designed for the 
preservatıon of the dıgnity of the family and its: head as vill as for the 
improvement) of the estate 

he argument that. a son does not acqurre a right by birth to an impart- 
ible estate in the possession of” thc father, becanse the former cannot demand 
partıtıon, is contrary to Hindu lav, ivhich recognizes: co-ovnerəhip in property, 
the only ordiniry legil incident of iyhich, is the right to recerve maintenance 
İrom that property And this co-ormnership, vhich: may be called imperfect 
or subordinate is: recognized by Hindu Har to account for the right: of 
maıntenince, vrhich the) vife and son enyov in the property of the husband 
and the father respectively İhe: ignoring of the: doctrine: of: Hindu. lav 
has led to the serious inisconception, nimely, the denril: of: proprietary right 
by reason of the vvant of povrcr to dem ind partition To an English İavyyer, 
the tradıtional popular viev, of) 7əz/// but z//4/4) (ibfe estates, taken by the 
Privy Council in the earlier: cases (s) may appeir: inconsisteht, if he does 
hot take into consider ition the conception of: ovnership in Hindu lay y.ith 
vrhiceh the same is perfectiy consistent even if the holders pövver of alienatıng 
the impartible estate bc recoynized, in the same viy as the fathers povrer of 
alrenatton over his self" icqurred prop-rty of vyhich his son is: co-oyner (Ə 

Accordingly in other cascs the Privy Council has given effect to survivora 
ship: (76) — 
(s) Naragunty v Vengami, g MİA: 06, 88 and Katama Nachter v Rayah of 

Shrvagunga, g MİTA sg, 589 (2). Sez anic 6 162 
(6) Naragünty v Vengima, g MTA 63 r UV RPC ) ?o, Chintamun v Novvə 


lukho, 2 .1A 263 İC 153, Rüpu: Baisnı, irl1A i49.7.A 1, Heranath 
v Burm Nara Sıngh, g BLR 274 17VV,R. 316 on Appesl "at 
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VVhen a member ot the famıly gets maıntenance from the holder of an 
İmpartıble estate out of its income or en)oys the rents and profits of any 
land granted in lev of malntenance out of the estate, he is deemed to he 
under Hındu lav qornnt in estate vvith the holder, so as to be entitled to get 
the estate by survivorship The mere fact of residing” in 3. separate village 
gtanted to a yünior member is not suüffictent to indicate separation (v) 

But the true prıneiples of Hindu: lav, enuncnted by the: yudicial Com- Privy Coün- 
mittee İn the earlter c ses, upon vihich süccession by survivorship: depends cil viev in 

earlıer cases 
and to vrhiah effect is given in the above rülings are often ignored , as for often 
İnstance, ıt has been held ın a İater esse that the interest of a member of the ignored, 
holder"s famıly, during. his İlfe is only. a sözs sirccessionis, vihich is not subyect 
of partıtton, and that there cannot be separıtion betiveen him and the holder 
(x) According to this vtevv, it is absolutely impossibe to assıgn iny cogent 
argument to support the exclusion of the: holder"s vidov,, daughter and 
daughter"s son, by the male members of the family 

But, apparently inconsistent vrith, and suübversive of, the above  principle, even by Privy 
is the doctrine enunciated by the Puvy Council, nümely, that a son does not Council 
acqurre by birth such right to an impürtible ancestral cebate ın possession of itself 
the father, and does not become such co-ovner, 35 to be entitled to prevent 
altenatıon by the İatter, of an important and. valuəble portron of: the 
estate, (x) 

The effect of these decisionş is that vhen an estüte is impartible, the sons Present post- 
of the present holder havc no focus sanda (o question the fathers dispositions tion of sons, 
of the estate (7) 

But it should be obseived that there cannot be  survivorship: and one co- V/hat ougbt 
övrner alone is not competent tö ahennte th"t yvhich is the subyect of yolnt ten to be 
anoy and cosovrnership: The correct viev seems to be, that the holder of the 
estate has no more interest in the estate than the other members, but by 
Virtue of his position 5 the holder of the est ite, he has the full control over 
the surplus income for his İife 


İt should, hoveve:, be especialiy nöticed that the viev that the members Priyy Coun- 
of a MatüksharA yotnt family other than the holder of an impartible estate, are xil viev 
co-ovrners vrith him of that estate,—though grestiy modifited, is not exploded mödifed 
by the recent dedıslons of the Privy Coöuncül, recognising the holder"s povver 
of alıenatıon in the absence of special finily custom to the contrury , for, 
then the impartible estate vvould have the sime incidents as the father"s self 
acqutred property, both being: /0:nZ though  a/ıcna2/: by the predominant 
c0-parcener 


15 VR. 375, ligendra Bhupüti vz, Nityanand, 7 TA 28 İ8C şr on 
appeal from tı C zoz2, Hachi v K achi, 28 M şo8 321A əör İş ML7 
42 2CL ) 23: roCVVN g5 2AL) 84: z Bom L.R 9oz, on appeal 
from 24 M söz, Shiva o Prayag, 3? C VVN ö43 

(v) lagıdamba e VVazır z Pat L1 239 38 IC eş, Shivi v Prayag 36 
CVVN roö46 s6C L / oz 

(av) Laliteshvvar v Ramesvar, 36 C 48: 1:3 CVVN 838 21C oo 

(x) Sarta) Kuarı v Deora) Kuarı, ro A 272 Is1A şr, Venkata v Cöürt of 
VVards (Pitapur Zemiındery), 22 .M 484 261A 83 3CVVN qış 

(,) Venkata z Bhashyakarlı, 22 M, s38 PC 
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The result of these decisıons, therefore, is that the sons of 
present holder of an mpartıble estate do not acqulre right by 
birth and cannot demand partitton nor question the: alie- 
natıon of the estate by the holder (ə) and that ın a Mitakshar3 
family, according: to the latest vievv of the Privy Council, (a) 
there is coparcenary betvveen the holder and the other 
members to this extent that survivorship is: not inconsistent 
vrith impartıbılıty in: order: to determine the: succession, (2) 
The senıor member”s right to take by survivorship is not a 
mere sğes successtonis büt is capable of bemg: renounced and 
suriendercd (c) 

VVhen it is once cstablıshed that the impartıble estate 
vas at one time the yornt property of a famıly consisting of the 
descendants of the common ancestor of the defendant and 
the last holder, it is incumbent on the plaintiff to adduce 
satısfactory grounds for holding that the 7omnt ovnership 
of the defendant”s braneh, ın this estate vvas determined so 
that ıt becomes the separate property of the last holders 
branch (4) 

The test to bc applied is vyhether the facts shov a clear 
intention to renounce or: to surrender all interest in the im- 
partible property (£) There must be such dıreet or circümstan- 
tıal evidence to shov an intention, express or implied, on 
behalf of the Puntor members to give up: their: chance to 
succeəsion, (77) The evidence as to separate food and the 
absence of yomnt vvorship are of) very little veerght in Southern 


İnd:a. (7) 
Ahenatıon —The alienation ef a portton of an impartıble estate, by the 


holder thereof, vvould be contrary to the very nature and character of the 
tenure of such property , for, if such transfer vvere allovyed, it could not be 
effectusted except by partıttoning that vyhich is ez 2y2o/2ey: impartible If, 
therefore, ıt cinnot be alen ated in part, it: vvould follov) 4: /ərZnori that: it 
cannot be aleen"ted ın its entirety İnaltenability, therefore, appears to follov 
as the necessarv logieal  consequence of impartibility The poliey of the 
lav,, or of the grant, or of the family arringement, by vyhich an estate vas 


(z) Shiva ce: Prayag, 36 C VV N 1046, See /oof sotes (V) above 

(a) Shiva z Prayag, 26 C UV N 1040, St. /oof-no”ç (c) ın P 949 , see Udaı v 
Tagat, 6 P 308 1928 P 66 

(5) 8ize foo(-notes (u) 942 


(c) Shıva o Prayag, suğ,a 
(4) Konimmal v Annadan?, 3: M 189, 202 32 CVVN g83 ıgə8 PC 68 


e) /hd (0) Ram Sunder v Collector, sz A 793 (z) /fha, 
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originally made İmpartıble, cannot but be taken to intend the ecntimiance of 
the ca?ğıır of the property intact, in the hands of the sutcessive holdera 
thereof The obyect of excludıng all the members of the famıly from partı- 
cipatton ın the estate, cannot reasonably be taken to be any other than 
its preservation in entirety veithout diminution, 10) prevent the ordinary lav 
of inheritance to take its course, by depriving all the other heirs of: aqua) 
enyoyment for the purpose of making the estate indivisible, and at the same 
time, to allov, the holder to destroy or divide the property according: to the 
pleasure, and so to undo the vrhole seheme, vrould be ityyo most incongrüöus 
and inconsistent things that cannot reasonably be reconciled The absolute 
pövyer of altenatton in the holder of such property, is not only contrary to the 
spırit of Hindu lay, according” to vyhich immoveable property cannot, asa 
general rule, be alıenated except for yustifiable special causes, büt it is also 
opposed to the döetrine of: survivörship held to be applıcable to these estates, 
ın certain circümstances 

Hence the vtev taken by the Madras High Coürt vith respect to the 
positlon of the holder of the estate, in relation to it, appears to be in accor- 
dance vith the Mitakshar lav, namely, that an ancestral impartible estate is 
the subyect of co-ovnership: of all the brethren like ordinary property, and 
the holder is bound to preserve the cöşğzes of the estate , and that the position 
of the holder of an inpartible Aa, is similarito thatfof a father vith respeet 
to ancestral property under the Mitakshark (2) The Bengal High Court also 
took the same vtev in the case of /azaz Ça Va, ayan v Pertem (i) and held 
that all the incidents of yornt property under the general Mitaksharl) lavv must 
still remain, except in so far as the same is cöntrolled by the special custom, 
vrhich vyent to shovr onİy that the property vas not partıible 

The utmost rıght of alienatıon, therefore, vhich the” holder may be com- 
petent to exercıse over the impartible estate, is the transfer of his İlfe-interest 
ın the estate, vhich consists of the privilege of appropriating its: income 
during: his İlfe, after meeting: all the leg:il Habilities attached to the same (7) 
The savıngs, and any property vəhich he may acqurre therevith, may be said 
to become hıs self-aequrred and: separate property, over vihich he may 
exercise absolute right, and. vyhich vill pass on his death to his: heirs under 
the ordınary İnv (2) Although the sıme may also be fuirly contended to 
become acerettons to the estate as .in the case of accumulatıons and acqdısı- 
tıons made by a Hindu vidovr in Bengal,—and has been held to be so, in 
Zazskmağathı v Kardasamı, 1 and Kamasamı v Sundara (m, 


İt is already said, that a son does not acqurre a right by 


birth to an ancestral impartıble estate held by the father, 


(2) Naragantı v Venkata, 4 M 2s0, Gevüri v Ramandara, 6 MHC 3 
(ə) 20 VVR 17189 
() Abdul v Appayasamı, 3r1A r (2) Kotta v Bangarı, 3 M 145 
(2 16M 4, PC appell r9M asr see post 2 939 
(ze) ı? M 422, PC appeal ın za M şiş 261A 55 
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because he cannot demand its partition , and from this İt is 
eoncluded that the Mıtakshara lav of altenatlon is inconsistent 
vrith İmpartibılity (4) and the holder of the estate is competent 
to alienate İt, unless there be a custom against alıenation 
proved to exist, (o) But a family cannot create a custom by 
not altenatıng the property for a number of years, (2) 


İt is vvorthy of special remark that the questton relating: tö the: holderis 
pöver of alrenatıon arose, in most cases, in cönnectton v.ith permanent grants 
of portions of the estate, made either to the Punror members for maintenance, 
ör to the servants holding: 3 hereditary office under the Aay, ın heu of salary. 
(9) Tlese grants appesr to be resumable ın default of the grantee"s male 
descendants ın the male line ivho are entitled to marntenance, ör competent 
to perform the duttes of the office, respectively , so those are never intended 
to be absolute alıenations Such grants are vithin the cömpeteney of the 
holder vvith restricted poyver of alienation These, hövvever, are sought to be 
yüsti fled by the assumption of unlimited pover 


But it should be observed that the right to call for partition, is only one of 
the incidents of: yornt övnership, hence the inference of absence of co-övyner- 
ship, from the absence of the right to partıtion, does not appear to be logically 
correct Besides, this is contrary to Hindu lavv vihhich: recognises  co-ovner- 
ship of: persons vyho are not, hovyever, ön that account entitled to call for 
partıtıon , for instance, take the case of the father"s vife vvho iş a co-ovner, 
but vvho is: not entitled to demand partıtion, but vho is nevertheless entitled 
to m.unten"neç : y reason of her cosovrnership, and is also entitled, by reason 
of her co-cevnerəhip, to 3 share vyhen partition doasş, at the instance of a male 
co-parcener, actı illy take place , for, p irtition cannot create any nev, right, 
it is merely an: adyustment, into specific portions of the yornt property, of 
diverse existing: rightə over the vrhole thereof İt should moreover be ren 
marked, that unless the right of sons by birth be recognised, there cannot be 
surv vorship vyhich has been held to apply to importible  estates The tuvo 
doctriaes, namely, recoynition of devolution by survivorship and. denial of 
right by birth are irreconcilable Büt the recognition of the holder”s povrer 
of alıenatıon is not irreconcilable vyith his son”s acqulsition of right by birth 
The difficulty must continue until it is set at rest by the fudicial Committee 


() Madhu udan v Khestabası, 8 P giz: i93oP toz 


(o) Sarta) Kuari v Deora) Knarr, 10 A 272, Udayıa Adıtyə Naşı o ladab 8 
C 199 8TA 48, on abpeil from ş C ria Köpil ə Gövt, 22 VR 7, 
Beresford v Ramsubha, 3 M lg? Narain z Lokenith, ? C qör , Ramdas 
v Teksit Braya, 6 C VVN 8?g, Pratap Chandra və lagadısh, (estate Dhal- 
bhuml$4 € 9ss s41A 289 3rCVVN 943 46CLİ 13? gaz PC 
159 on appesl from qo C L) 33: 192: C ri6 (by VVil) this: folloved 
Barnath Kedar (Khaira estatc) ə CVVN 48 47CL) m4 PC 


(2) $ee anfe pp 934-93s, “ İt cinnot be created)” Thirumalur v: Venkata- 
ehclam, 1920 M 2)4 


(,) Anund v Gurrood, $ MTA 83 Kopilnath o Gövernment, 22 VVR i?7- 
Udaya Adıtya v ladab, 8 C gg , Nara v Lokenath, 7 C 46r, 
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The pronouncement by the dudicial Committee —ln 
many earlıer cases it had been declared by the Prıvy Council, 
in language as clear as possible, that an impartible estate 
“may: öelong to an uündaumded family” and may be “ 2a?z of 
t/e common famiıly övoğeriy,” accordingiy it vvas believed not 
only by laymen but also by şudges and lavryers in thı 
country that the position of the holder of anım partıble 
estate, vvas the same as that of the manager of ?ornt famıly 
property and that impartıbılıty vvas an incident of the tenure 
of the property. But ıt has nov, been held by the İudicial 
Committee in recent cases (7?) that an impartible estate ıs not 
merely the iormt property of the famıly, but that the same is 
to be deemed ioınt onİy for the purpose of ascertaıning the 
heir and successor of the İast holder and that impartibility 
does not mean that the property 1s to be perserved entire 
and undiminished, büt it merely means that the estate is not 
divisible among the heirs of the holder v”ho is absolute ovrner 
of the estate, and as such is competent to altenate it by 
deed or VVill in any manner he pleases, unlesa the estate be 
proved to be ınaltenable by spectal famıly custom. (s) The 
case of Ve: kata v Court of VVards (6) in vihich a devise by 
the holder of an impartible estate to his illegitimate son vas 
upheld, seems to have come as a surprise on the people of 
Madras, and a temporary local Act vras passed declarıng all 
impartible estates to be ınaltenable. İt is difficult to say vhat 
evidence vvould amount to sufficient proof of such famıly 
custom. İf tradition and popular beltef be accepted as such 
proof, there is superabundance of the same against alienabi- 
İity of impartıble estates. 


(r) Rama Rao o Rayah of Pıtapur, 4: M 778 A4s1A 48:35 MLİ 302 23 
CVVN 3 28CL / 428 zo Bom L.R qoş6 16 AL ) 833 s Pat L 
VV 267 471C 3ş4 appeal from ag M agö , Farakumarı v Chaturbhu), 42 
HA 192, 201 :42 C ır?, 9 CVVN rg golC 833 29ML) 37: 13 
ALI 1oş4 ız Bom LR rörz, Pratab Chandra və lugdish Chandra 
(Dhalbhum estate), $4 € 9ss s41A 2869 3:CVVN 943 46CL) 
136 1922 P C 159 on appeal from qo C L 7 33: 1925 C 116 

(a) Sarta) v Deora), ro A 272 Is A şr,s4, Venkata v Couürt of VVards, 22 
M 383 261A 83, Durgadut v Raneshvvar 3ə 1A 176 36C 943 13 
OVVN ror toCL ) 33 r: Bom LR gor 6AL 8/47 41 C zisee 
Choto v Purna, zı CL ) 144 Avalappa v, Murugappa, 30M 325 233MLİL. 
6s8 see foot note (o) above, 

(6) 23 M, 382. 26, LA. 833 C.VV.N. alış 
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Madras legislation, lav, custom and popular ideas.— 
The temporary Act has been replaced by a permanent 
enactment, ın Madras, namely, “The Madras İmpartible 
Estates Act” No İ1 of 904. İt is founded by the )udicial 
Committee in the earlier cases, on the nature and character of 
such estates, İt declares (section 4) that— “The proprtetor 
of an impartible estate shall be ıncapable of alenatıng or 
binding by his debts, such estate or any part thereof beyond 
his ovn lifetime unless the alıenatıon shall be made, ör the 
debt incurred under cırcumstances vyhich vvould entitle the 
managıng member of a yomnt Hindu famıly, not being the 
father or grandfather of the other co-parceners, to make an 
alıenatıon of the ort: property, or incur a debt, binding on 
the shares of the other co-parceners independentiy of tilerr 
çonsent.,” 


The lay, herem İald dovn is the necessary logical consequence of the 
description of impartible estates given by the: Tudicial Committee, in many 
cases, namely —(e, “ f Zo/ham, “ap at may belong to an unduvidid famiöy, 
but it is not the subyect of partition, it can be held by only one member of 
the family at a time, the other members betng entitled to a maintenance or 
alloyance out of the estate, ” (v) “the Zesezdarı, though təf fi5rc vas gar 
of (he common famiy örofe) ty” (u)) “ he estate vras. in its inception 2427 0/ /2e 
common family froğerty, though səxğartığlz)” and the like 

The lavr as İnid dövrü in the VE idris Act appearə to be perfeetily consistent 
vvifh the Mitaksh il. lav and. ilso vvith: recorded: cüstoms of such estates 
vyhere avatlable For instance, the /)azx 265 Sanva? (x) (or collection of 
ansvyers to /zvv///y /?ve güestions put to the holder of the ? a/ey called gvers and 
2ə//as) vrhich: embodies the: customs: of certain impartible estates of Orissa, 
shovvs that a Raya cannot alıienate the ?a? vyhen there are 2c zyzezpa/ hetrs 
see questions and ansvyers, xvi and xvirı By the expression ?z//cz2a7 2695 
(yura verufiyaiTÖ) İk indicated the co-parceners or the male members 
of the famıly takıng by survivorship: (7?) 

Aceording: to popular notton, an imöirtible est ate is one that is to be preser- 
ved entire, undiminished and ündiyided” it is deemed impartible in the sense 
of bemg  incipible of) sever ince: into parts, ind hence it is not ltable to be 
held by more than onc person at 3 time İti nöt deemcd. impartible on 


(u) Naragunty v Vengami, 9 MTA 66, 86 r VV RPC 3o 
(v) Katama Natchiar s, Rafah of Shivagunga, 9 MTA so 589 2 VV RP.C 


3l 

(tv) Yanumulu v Yaınumula, r3 MTA 33, 777 13 VV RPC,ər 

(x) As to value of, see Amarendra v Banamalı, ro RÜ ) 1930 P 417 
(Domepara estate) , Modhusudan v Kestobası, 8P 932 r93o P 137 

və) Gopal v Raghunath, 32 C rş8 9 CVVN 3go 


q, Xv,s,4) HOLDER”S RIGHTS 94$ 


account of being incapable of inheritance by more than one her: Ön the 
contrary, it is: belteved to be the ort property of all the co-parceners each 
of v”hom acqurred a right by birth to it, in the same vay as to ordinary 
property, but not berg ltable to partıtion, it is held at a time by one member 
as representing the vhole family, the other members being: entitled to their 
necessary expenses out of the estate, by vırtue of their right by birth, and 
the surplus left after defrayıng such expenses, ıs at the dısposal of the holder 
of the estate during: his hife, in order tö enable him to mantar the position 
and dıgnıty of the famıly 

İnahenabılıity, therefore, follovys as a: necessary İogical consequence of 
impartibility, the holder"s position: berng that of a lifeelong manager and 
head of the famıly to vhich the estate belongs, 

In a Madras case (z) it has been held by the ludicial Committee, that it 
vras the accepted lavr before 1889 yhen Sar/ay Aövar”s case: vras decided, 
that the holder of an impartible  estate, vyho vyvas himself a member of an 
undivided family could not alenate or incümber the co?ğus of estate so as to 
bınd his co-parceners, except for yustifiable special causes, and, therefore, an 
auctton purchaser, in execution of a decree, of the holder”s right, title and 
interest, became entitled önly to the İrfe-interest of the holder vvho vras, at 
the time of sale, ünderstood tö have no more than such interest in the 
mpartible estate, vyhich the Court müst be deemed to have intended tə 
seli, and the purchaser to buy, 

The yudgment ın the case of Sazz? Azar? v, Deora/ 
(a) vas follovved and applied to the Pezzaösz Raz in Veniata v. 
Court of VVards. (6) "Yhe Privy Council, m: a subsequent 
appeal ın connection vith this Zemindary has lad dövr that 
“in an impartible zemindarı there is no: co-parcenary and 
consequentİy no person exiısted vyho as co-parcener could obə 
yet to the alıcnatıon of the vvhole subyect by the az /aczo 
and de /ere holder” (z) or demand a partıtion of estate, (4) 

Fınal decision of the Privy Göüncil.—On) a cönsideration 
of the various cases, the Privy Council has explamed the lav as 
to İomtness, regardıng (1) the right: of partıtion, (2) the right 
to restraın alıenatıon, (3) the right to maintenance and (4) the 
right of survivorship and held that of these only the /ozəz2 


15: not inconsistent vith the custom of mpartibility and yornte 


(Ə Abdula v Appayasamı, 3:1 A rg (a) 10 A aza ışlA sı, 

(5) 22M 383 26 1A 83 

(0 Rama Rao o Rayah of Pıtapur 4r.M 778 41 A 148 3ŞML 2 2 
CVVN izə 28CL 428 aoBom LR iş$6 I6AL) $ö 2 Pe ə. 


(4) Tarakumarı ə, Cüuturbau) 42 1A ıgş, zor 42 C tiyş, ti9s 19 CVVN, 


ilg 22 CİL 1,498 s3olC 833 29 ML) zr İş ALI, 1034 17 Böm 
L.R, 1012 
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ness, (£) The lav is thus explamned “İmpartibility is 
essentrally a creature of custom İn the case of ordinary 
İornt family property, the memberə of the famıly have (1) the 
rıght of  partıtıon, (2) the right to reətraın alıenatıons by the 
head of the famıly except for necessity, (3) the right of 
maıntenance, and (4) the rıght of survivorship, The /7/sz of 
these rights cannot exist m the case of an impartible: estate, 
though “ancestral, from the very nature of the estate. The 
second ss incompatible vvith the custom of impartıbility as: laid 
dovn m Sazzaz Kuar?s case (7) and the first /P:/24ğu7 case 
(£) , and so also the 7/zzef as held in the second ?/2/42xz case 
(2) “To this extent the general lav of the MitaksharA has 
been superseded by custom, and the impartıble estate, though 
ancestral, is clothed vith: the incidents of: self-acqurred and 
separate property. But the rıght of seyvizo/5242 is not 
inçonsistent vvith the custom of: mpartibility,— This: right, 
therefore, still remains, and this is vhat vvas held mn 5ağ/- 
xath”s case.(21) To this extent the estate still retains its charac- 
ter of yomt family property, and: its devolution is göverned 
by the gencial Mitakshara lav applıcable to such property.” 
Debts of deceased holder —İt has already been shovn 
that the holder of an impartible estate has been held by the 
highest tribunal to be: competent to alienate the estate by a 
deed or by a VVill Nov if the principle,  enunciated 
by the Şudicial: Committee in the /o/a2xr case, namely, 
that the holder of an impartible  estate can devise it to 
an illegitimate son of: his, by excluding” his: adopted 
son, the İegal heır, be carreed out to its apparentİy logical 
consequences, then the legatce cannot be permitted to 
enypoy the estate vvithout payıng: off the testator”s debts out 
of the estuətc And accordingiy it has been held that if the 
debts of the deccased holder be a charge on the estate ın the 
hands of his legatee, there seems to be no resaon vhy they 


(e) Shiva v Prayag, 36 C VV.N roq6 s6C.L. ) oz, 


0 oa a SA Sİ 

q) 22 M 383 zo 3 3CVVN 4is 9 ML) Sup :iBom LER, ə77 

(2) 41 778 ASİA 1456 a3C VN "Tao: 
go Bom L. K ros6 47 1/C. asd 73 38C DL 1 448 as ML y öp, 

(31) 48 LA, ışs 25 CVYN şöq, 
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should not be a charge on the estate in the hands of his son 
and heir, v”ho can no longer be said to take the estate by 
survivorship , hence a son taking the estate by descent takes 
it vvith the burden of a decree obtaıned agamst the father, 
and is liable to be proceeded agaınst ın execution. (z) But in 
these cases the sons vvere ltable for their father”s debt , for 
v”hether they acquired right by birth and took the estate by 
surotvorshib, or not, they vvould be equally hable, İt vvas, 
therefore, unnecessary to expreəs an opinion in dnect conflict 
vvith the decisıons of the Prıvy Council, 


Hence, on the other hand havıng regard to the cases deə 
clarıng an ıimpartıble estate to be yoint famıly property, it has 
been held that vvhen a brother takes by survivorship such an 
estate, İt is not asscts of hıs predeccəsor ın his hand, , () 
and he ıs not bound to pay the debt. of the deccased holder,, 
exceptıng such as vverc contiacted fot yastıfiable  causes, (2) 
According: to the Madras Act only debts contracted for legal 
necessıty affecting the vvhole yomnt family, may  become a 
charge on the estatc. Thı- Act appcars to attach no special 
importance to the father”s debts vvhich also are recoverable 
only ın case the same vvere contracted for İlegal necessity , 
and thus, ın so far as regards impartıble estates, the Act 
restores the lavv regardıng the fathers debt to the former 
state in vvhich the: son?s ptous lability vvas attached only to 
debts proved to have becn incurred for legal necessity, or at 
any rate for valıd purposes of the family. (/) 


(s) Ram Das z Tekait Braya, 6 C VVN 8?g , Sreeman z Sree, 3az M 429:19 
M. L/ 40: 21C 18, Shyam v Biyoy, z Pat L) 130 39 IC 30” (1917) 
Pat rr, Kalahastı, Raya of ə Achıgadu, 30 M 454 17 ML) 367: 
Bobbılı, Maharaya of v, Zamındar of Chunddi, 33 M. ro8 zi ML) s93:8 
IC 86o 

(7) Kalı Krshna v, Raghunuth, 3 C 224, Nichiappa ? Chinnyasamı, a9 M. 
453 16 ML) 339 

(2) Gopul vz Raghunath, 32 C r58  CÇVV.N 330, Gü ə Dhaur, 38 C ,i82:7 
IC 806 , Harpal v Bishan, 6 A,L  753:31C göy ş İndar v Harpal, 34 
A zo SAL İio2si iz1C giş 

(7) Nachlappa v, Chinnayasamı, 29 M. 453“ 1:6 ML) 339 
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Conclusion.—İt ought to be stated at the conclusion that 
the conceptian of: impartıble estates and their incidents, 
hitherto entertaıned by the people and the legal profession, 
upon the footmg of vyhich: this: chapter: vvas: origmally com) 
pıled, seems to be at variance vith the holders right: of: alte- 
natıon as explaıned in the recent decisions of the highest: tri- 
bunaf v/hose pronouncements are bınding on all Courts and 
sutors as positive rules of lavv, 


An impartıble estate is to be regarded according to the 
recent decısions vvith respect to altenability, as: ordinary pro- 
perty, save and except thıs only, that by reason of its impar- 
tıbility, it is to descend to a single person: to be: selected 
from amongst the deccased ovvner”s herrs, all of vyhom cannot 
be entıtled to partıcipate mn it, as it is not partible property " 
the selection is to be made according to custom, the heirs 
other than the.one entıtled to the estate are entitled to get 
only mamtenance out of ıt, Subyect to this: hability to 
p:ovide maintenance for the yuntor members, the holder of 
the estate is its complete and absolute ovvner, in the same 
vvay as of any other property, and competent to dıspose of it 
in any manner he pleases etther by a deed or a VVill, and it is 
descendible to one of” Zes /ezrs, unless there be special family 
custom to the contrary proved by satısfactory evidence, İm- 
partıbılity does not imply that the estatc is to be preserved 
entire and undiminished , it merely means that the property 
is not hable to be divided by the  deceased holder”s heirs if 
more than one, ” 

The former vıevv can also be supported by the authority of Tudicial 
decisions, cüustoms, and legislatıon The: preamble of  Regulation xi of 1793 
vyhich declares the permanently settled estates to be herttable according: to 
the ordınary lavv, recites the prevtous state of things, thus—" A custom, öri- 
ginating: in considerations of financial convenience vas established in these 
provınces under the Native Admınıstrations, according tö vyhich some of the 
most extensive Zemindarics are not hable to division”” And) this: custom is 
declared by Reg x of 1800 to be still:in force as regards the impartible 
estates, These Regulatıons cleariy support the vtevr according: to vhich 
impartible estates are to be preserved  entire and ündivided, and are not 


hable to partıtıon by heirs or othervrise, and accordingly inalienable, the 
holder berg merely a İfestenant and m inager of the estate iyhich belongs . to 
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a İoint famıly İn an “Article contrıbuted: to tbe Lav Quarterly Revtev (7) Lav, Quar- 


Sır Comer Petheram, the late Chief Tustice of: Bengal: polnts: out that the 
döctrine enunciated by the Privy Cöüncil in Sa?/a? Arozea) 1): case does not 
represent the Hındu vrevv of thetr ovn lavy, and also the İrving” cüstomary 
rules or lavs by vrhieh Hindus of the Mitakshara school regulate their lives 
and properttes 

But the people are bound by the pronouncement of the Privy Council, so 
long as the same is not mödified by their Lordships themselves or by the 
Legislature, 

Acquisitions.— The princıple enunciated ın these cases, 
vrith respect to acquisitions of immoveable property, made 
by the holder vvıth the savings of the income, ıs analogous to 
that relating to similar purchases by a vvıdovr İt has been 
held to be a qucstion of mtention on the part of the Zemindar, 
vrhether he treated the accessions as his private property, or 
as an increment to the estate. (22) A distinction, hoveever, is 
dravvn betvveen lands sıtuated vvithin the estatc, and those 
that are not so : the former are presumed ın the above cases 
to be intended to be appurtenant to the estate, ın the absence 
of any dısposition z//€” v27os or testamentary, But it is held 
by the hıghest tribunal that there must be in the facts 
adequate grounds for holding that the late incümbent: intended 
to incorporate the acquısıtıons vvith the ancestral estate. (2) 

But the Prıivy Council has held that accıctıons are not 
aceretion to land vvhich had garddally and impetceptibily by 
the actıcn of vvater gone to the ovmer of the adşacent sofl, 
but properties acqurred and added to the estate, (o) A recent 
decision of the same Board has explaıned the lav and pointed 
out the error of the Court belov thus —" its error is due to 
the idea that the produce of the ımpartıble estate naturally 
belongs to, and forms an aceretion to, the original property. 
In fact vrhen the true position is considered there: is no accre- 


(1) Vol XVI, page 77 

(74) Sameshvvarı v Mahesvarı, ro P Go, Gürüsamı ev Pandıa, 4, M. 39 
ML s29, Murtaza və Muhammad, 38 A ssz PÇ, see in this cornection 
Rayındar v Raghubans, 40 A 470 481A 134 23CVVN ror 

(s) Parbatı x yagadısh, 29 C 433 291A 82 0 CVVN 4go 4 Bom L.R, 
96s, Vankı v Divarka, 35 A 3gr qo LA 1? 25 ML 34 17 CVV.N, 
1029 18 CL) zoo re Bom LR 82 

(o) Rayındra v Raghubans, qo A 4zo, 48o 45 1A r34 28 CL) 456 20 
Bom LR 1o7s 48 İC, 2:3 (198) MVVN Bizi rezaflirmed in Navab 
Mırza ə Navvab, sg 1A r: 36CYVN r37 
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tlon at all, The income vhen receivef is the absolute 
property of the over of the impartible estate, (2) İt differs 
in no vay from property that he mıght have gained by his 
ovrn effort, or that had come to him ın circümstances entirely 
dissociated from the ovvnership of the zay, " £ ” It is a strong 
assumption to make that the income of the property of this 
nature is so affected by the source from vehieh it came that it 
still retaıns its original character,” (2) But it is növ, held by 
the same Board that the holder of the impartıibile estate, other 
than that granted by the Crovn viithin stated: boundarıcs, can 
enlarge the estate by addıng other properties to it, (2) 

The rents vvhich fell due during: the life-time of: the: holder 
of the impartıble estate are not accretions to the estatc and 
hence, passed to the heırs of the last holder and not to the 
person vho succeeds to the impartıble estate, (s) 

Moveable property —As regards movcable p.operty, the 
ÇCalcutta Hıgh Court has held that there can be no incorpora- 
tion of moveable property vrith. an mpartible estate. İn order 
that therc may be incorporation, the property to be incor pora- 
ted must be of the same nature as the impartible property , 
(2) and this: vievv has been upheld by the Privy Council in 
appeal. (zz) . 

So 85—MAİNTENANCOZ TOTUNIOR MEMBERS 

" Maintenance of Qunior Members, and Grants.— An 
impartıble estate appcears to bc the hereditary source of main- 
tenance of all the members of the famıly to vyhich it belongs 
though it is exclusively held by a single member at a time, 

İt is already said that an impartible: estate is the: subiect 
of yornt ovynership and sürvivorship: under the Mitakshart lav 
and that the rıght of sons does accruc to such an estatc ın the 
hands of the father ın the same manncr as to his self-acquıred 
or ançestral property, from the moment of their birth, 
although it does not entitle them to call for its partıtion, 


(2) See Harıhar g Kesho Prasad, rg2s P (8 o IC 4 


54 

(92 Tagadamba v VVazır Naraın, 2 P ao so 1A r, 7 28 CYN 
CTY əs, 2ş Bom L R 626 44MLT so3 928 PC so 93 sr 

(z) Shiba v Prayag, 36 C VV.N roqö, roor-z s6C Lİ, g2 

(s) Aparna z Sıva Prosad, 3 P 367 1924 P. 451 

(2) Prayag Kumarı v Shiva Prosad, ( İharta estate) 1926 C r 

(4) Ş6 CLT əz, rız 36C VVN 1o46 


- 
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The rıght of marmntenance is therefore, clarmed by the 
İunior members (z) and their descendants in the male İme, by 
virtue of their co-ovynership in the estate, İt ıs held that 
the vvidovys of: Şünior members are entitled to maintenance. 
(zu) But the Privy Councıl has decided ın the case of aa 
Rao v, Kaşa of Pitabur (r) that, apart from custo mand from 
certain near relationship to the holder, the yuntor members 
of the famıly have no right to maintenance out of it, and 
that there ıs no mvariable custom by vhich any member 
of the famıly beyond the first generatıon from the last 
holder can claım maintenance as of right (7) İt: rests on 
such members to prove the custom negatıving: the ordinary 
lav, (s) 

Babuana 6, Sohag grants, The 2a5zaza grants of 
land to the untor membəors of the 2e?ö/axga Kay 
family are impartıble and descendible to the eldest 
male hetrs of the grantee vvho holds them for the 
marntenance of the famıly consisting: of the male  descen- 
dants of the grantee, on faılure of vyhom they revert to the 
grantor or the holder of the ?aş for the time being. (ə) The 
holders of the grant are lable to pay the revenue and cess to 
the £a,, (2) The custom of succession to and the mheri- 
tance of So/ag property is the same as that of 2a6zaxa pro- 
perty. İn cach casc vvomen, vidovvss and daughters and the 
descendants of daughters are excluded from the succession. 
(e) The exıstence of an adopted son vrill: prevent such 
grants from reverting back to the estate, on the ground of 


(v) Venkatchella s Verkataehella, 20 ML 3g4 4 1C 3oz 

(ee) Rangappa v Kulandar 25 ML) z20ş ə3 IC 8şr 

(x) 4514A 148, see /oozZ note (c) above 

(əy) See Protap sv lagadısh, 4 C 955 s4 1A 289 3 CVVN 943 460CLİ 
130 1927 PC 1ş9 

(2) Vikrama Deo vg Vikrama Deo, 24 C VV.N 225, 2258 (PC) 3: CL) şi 
97 MLT 188 7 AL ) tört 2: Bom LR g3o0 ş21C 333 

(a) Durgadut v Rameshvar, 30 C 943 30 VA 1760 13 C VVN, Toto 
CLİ 233, 6 AL) 847, r Bom LR gör, 19ML) $07, 41C 2, 
Dvarka v Dumbarudhar, 38 C 278 But see coszra, Lalitesvvar v Bhabesvar, 
ız C.VVN gş8 8CLL) 24 

(5) Hitendra v Rameshur, 18 CVVN 42 221C 873, Rameshivar po )anesh- 
vrarı, 19 CL) 19 

(c) Ekradeshvar v Vaneshvarı, 41:A 275 4əC 82 18 CVVN 249 2 
C.LLTİ.9 27 M.) 973.12AL ) izi?, r? Bom LR 18 aş İC, 417 
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failure of male issue, even if the adoption vvas made by 
the vvidovv of the last holder of such a grant, somctimes 
after the hu-sband”s death. (4) 

The Putra-poutradık grants—ın C2o7a-/Vagöuır appear 
to have originated in maintenance grants to yünior members , 
they are en)oyed by the grantees and their male descendants 
in the male line, and vudoves, They do not pass by inheri- 
tance to daughters or to any one belonging to a different go/za 
or family, (e) But these become resumable by the ?a?a or 
holder of the estate, on fatlure of heirs male and their 
vvidovys , the lands that are subyect of these grants are not 
absolutely severed from the estate, there being the reversion 
in favour of the holder. The grants of land by vay of main- 
tenance should, having regard to the real character of the im- 
partıble estates, be deemed not as transfer of ovrnership, büt 
as assignments of only the rents and profits to be enpoyed by 
the yünior member and his male ıssue vho are eatitled to get 
maıntenance out of the estates, 

This vievv is in accordance  vith the Mıitakshara, lav, 
vrhich recognizes acquisition of ovrnership by birth, in the 
property of the father and other paternal ancestors, the 
loveest but ınvariable incidents of uyhich are the right to 
maıntenance and survivorship, 

Dut these grants, providing as they do for the defeasance 
of the interest and for its reversion, in the event of indefinite 
failure of male issue, contravene the rule against perpetuity 
as enuncıated in the Zezgo?e case, and vrould therefore be in- 
operative (7) unless their validity can be maintained on the 
strength of custom (x) 

Accordıng to the Bengal School—hovvever, ovrnership is 
not acquired by birth , sons are not therefore co-ovners of 
their father in respect of the paternal or ancestral property , 


(d) Pratapsıngh v Agarsıngyn, (Gamph estate of Ahmedabad) 43 B 778 . 46 
iə q? r24 CVVN sz 36ML lsr T7AL)) şə2- zi Bom LR 495 şo 
"C 457 


(€) Koplimiuth v Government, 22 VV.R 17 13BLR qas ? Narain v Loken 
nath, ? C 4öı , Perkash o, Rameshvrar, 31 C 6 


(fƏ Sri Raya v, Sri Raya, ı? M. işo 
() Perkash v Rameshvar, 31 C s6i, 
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but right to maintenance out of such property is expressİy de- 
clared, not as an incıdent of co-ovvnership, but as an incident 
of their status of beg. male issue of their paternal ancestors 
There cannot be yornt ovnetship and survivorship under the 
Dayabhaga , hence the questton as to the right of  remoter 
descendants ın the Punior lines must depend on custom, 

In a case of PacZefe Ka? vrhich appears to be göverned 
by the Dayabhaga, it has been held that there is no lav or 
custom, vvhich entitles any member of the family, other than 
the son or daughter of a holder of the estate to receive main- 
tenance. (72) İt vvas, hovvever, in evidence in, this case, that 
the other members did, as a matter of fact, receive main- 
tenance allovances, but this vras held referable rather to the 
favour of the Raya, than to any rıght in the recipients. 

İn the case of Pac2efe Ka? the maintenance grant is for 
life of the grantee, but is hable to be resumed by the successor 
of the grantor, should the latter die: during the İife-time of 
the grantee, (z) 

İn the case of 7?a/2z9z Xay, it has been held that maiu- 
tenance grants are resumable by the Xaya on the death of the 
grantees, (7) There vvas an admıssıon on the part of the 
defendant as to the grant bemg resumable, The learned 
yüdges seem to have been influenced by vhat they observe in 
the folloving passage,—"The nature of a maintenance grant 
is obviousİy that vrhılst ıt makes for the rmmediate members 
of the family a suitable provision, it prevents by means of the 
exercise of the right of resumptıon, the Zerzz?zalz7z from being 
completely svvalloved up by the continual demand upon it.” 

The rıght of mamtenance müst  according to Hindu. lav 
be referred to this co-ovvnership, of: vyhich: this: right and 
survivorship are the legal incident, The udicial: Committee 
observes,—“These grant. by vay of maintenance are in the 
ordinary course of vvhat is done by a person in the en)oy- 
ment of a Aaz, or mpartible estate, mn favour of the iunior 
members of the famıly , vvho, but for the impartıbilıty of 


(33) Nilmony z Hingoo, ş C 256 
(:) Chota v Purna, zı CLİ 144 
(9) VVoodayadıtto, Raya v Mukoond, 23 V/ R 22$ 


Pachata 
estate 


nature of 
its grants 


Patkuom 
estate 


Marntenance 
grant due 
to co ovrner- 
ship, 


but Prıv 
Counci 
holds other- 


Descendants 
of grantee 
should get 


Hovr grants 
made 


058 IMPARTIBLE ESTATES İc. xv, s. 5 


the estate vvould be co-parceners vith him ” (8) The Privy 
Council has explaıned this right to maintenanee as düc to his 
relationshıp to the: holder and not on account of any co-par- 
cenary interest in the property or community of interest 
aequired by birth, (7) 

Descendants of grantees —But ıt should at the same 
time be borne in mind that the descendants of the 
eriginal grantees also requrre maintenance , and there is no 
reasonable legal ground for dravins any distinction betiveen 
the original grantees and. their: descendants vyith respect 
to their rıght to maıntenance As regards the apptehension 
of the estate bermng: svvallove1 up, it may be remarked, 
that it is not unreasonable to expect that the holder 
should make provisions for the maintenance of all the 
members, out of the large income of the estate. İt seems to 
be contrary to the spirit of the Hindu lav as, vell as to 
Hindu feelıngs, that the remoter descendants of the yüntor 
branches should be deprived of this source of their maintenance, 
yhilst the holder of the estate should be permitted to vaste 
İts income and even disstpate the estate ıtself by alienations 
for satisfying hıs personal vrants of an extravagant character, 

İt should, hövvever, be observed that in those estates to 
vhich the right of yunior members to süccecd by survivor- 
ship is admıtted to appiy, the rıght of a yuntor member”. 
descendants to maintenance, must follovr as a necessary İogical 
consequence from the doctrine of: the Mitaksharğ, on vhich 
survivorshıp is based, But it seems that even in such a case 
a grant has been presumed to have been for the grantee” İife 
onİy, (2) Grants for mamtenance hovvever, are not in all 
cases to be necessarıly presumed to have becn gifts of life. 
interest only. (7) 

Modes of grant — Maintenance may be given in cash , or 
grants of land appertaintag to the estate, may be made in lteu 


(£) Yanumula v Yanumula, r3 MİA 333, 340, 13 VVRPC zi 

(?) Rama Rao s Rain of Pitpur, suöra 

(9) Tituram v Cohen, 33 C 203 3 1A 185 oC VN, toza 2 CLİ) 408 
15 ML) 379 7 Bom LR 9əo ŞAL) ş9 

(a) Mohim z Sararıbala, g CLİ) 576 
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of maintenance, the rents and profits of vhich, are enfoyed 
by the grantee and his heirs male in the male line. (o) 

İt has, hovvever, been held that the holder of the estate is 
çompetent to make permanent hereditary grants for the main- 
tenance of the yunıor members and their descendants (2) 

The valıdıty of those permanent grants, is maintamed on 
the ground, that the holder has the pover to alıenate the 
impartıble estate according to his: pleasure, and not on the 
ground that the grantec”s descendants are entitled to have 
maıntenance out of the estate, as they undoubtediy vvould 
have according to the Mitakshara “There cannot be any 
doubt that the holder of impartıble  estates, ivhile: making 
provisıon for the maiıntcnance of their younger sons, vrill 
make the grants ın perpeturty, vyhen the venv taken by the 
Courts ın somc casçs, is knovn to them, namely, (1) that mere 
maintenance g"ants may bc resumed by his successor, but (2) 
that he ıs competent to make the grants permanent and heri- 
table ın perpetuity. 

İn the absence of express grant, the minerals do not pass 
to the grantee of 22072o:2 grant in Chota-Nagpur estate, (7) 
As betveen the Zevxzzalar and the 7ayerdan viho hold ir 
for maintenance, the Zemindar müst be regarded as the 
ovner of the minerals, (2) 

VVhere the Zemindar and fagırdar ac the members of the 
same family and the 7agzr ıs held under the Zemindar, the 
presumptton is that the ?agz? is held as: 2/6?ğo:2 or main- 
tenance grant. (s) 

Amount —ln determining the amount of maintenance to 
be avvarded to a yüntor member, the principles upon vhich 
maintenance ıs allovveed to a Hindu. vidov should be applied : 
regard should be had to the income of the ?e/ and other 
sources of income if any, and to the claims of other members 
of the famıly, as vvell as to the expenditure necessary for main- 


taining the position and dicenity of the holder as a ?a7a (/) 

(o) 1akshmi v Deo Garu, 10 M 265 2o 1A 9, Lakshmipathı o Kandasamı, 
16M 54 

(5) Udiya Adıtya, Rayı ev Tadub, s C 113 on appeal to PC. 8C igg 84 248 

(7) Udar ə lagat, 6 P 638 ıg28 P 66 

(r) Bagesvarı v Kamakhya, s3 CL) r PC 

(5) Bagesvarı v Kamakhya,s3 CLİ PC 

(Ö Mahesh z Dirgpal, ə: A 23z I9 AVVN 46 
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VVrongful vithholding —of maintenance and unvilling. 
ness to pay the same vrll entitle the claimant to a decree for 
the arrears vithin the period of ltmitation. (ze) 

” Maintenance grants, ancestral, impartible and alie- 
nable.—Grants of land made for the maiıntenance of the 
yüntor: members and their: male descendants only, and resu- 
mable on their default,-—are really intended to create an inter- 
est ın ptoperty restricted m: its: enypoyment to the grantees 
and their male ıssuc personally, and such to be malienable, 
comıng as they do vithin” the principile of clause (6) and 
spectaliy of the nevv clause (447), section 6 of the Transfer of 
Property Act. They may be deemed to be assıgnmcnts of 
the usufruct of the lands, not mtended to be transferable. (z) 

But the courts presumc them to be alenable in the absence 
of proved family custom, or express terms m the grant, to the 
contrary. (ze) İn some cases the grants are held to be impar- 
tible , (r) vyhile in: others they: arc held divisible İlke other 
ancestral property . (7) they arc held to become ancestral 
property mn the hands of the grantee, (z) 

Bəs. 6—SU00258510N 

Primogeniture lineal and ordinary. — The succession to 
an İmpartıble estate is regulated by the custom of: primogeni- 
turc, or mörc  properly speaking, the holder of the: estatc is 
to be selected according to the partıcular custom of primoge- 
niture, obtaınıng ın the same, İn the mayority of cases the 
lineal primogeniture appears to gövern the succession to these 
estates, or to the office of the holder thereof, accordıng as the 
holder is deemed to be the absolute master of the estate, or 
to be its sole manager 


(4) Yarlagıdda v Yarlagaıdda, 24 M 147, 183 27 1A isr, is7 SCVVN 74 

€ For altenatton of martenance grants, see Ch xvi Sec 3, Sub-Sec 3. 

(vu) Divali v Apa, loBB 342 

(ə) Rim z Müudeshrrar, 33 C irs8: ro C VV N 078, Dürgadiüt v: Rameshvvar, 
gö C 943 3öl A r?o0 toCL  ə33 13CVVN or 6 ALİ 847 1 
Bom T R,got 4İC z, Lalitesvar v Bhabesvar, 33 C 823, ız CVVN 
gs3 SCLT Iə24 

(x) Kopilnauth v Government, 22 VV R. iz, Lal Gayendri v Lal Miathura, 20 
C VN 826, Pat LT og 33 İC 383 , Ram Charıin z Harihar, 33 LLC 
22 (Pat) , Dürgüdüt v Nar r, 35 C 943 

62) balıtesvar g Bhabesvar, 35 C 823, Ramxhındri v Müdhesayar, 33 C 
ın 


5 
(2) Hazarımıll z Abanı, r? C VV N. 280 i? CLİ 36 ş81C 625 
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By //xea? primogeniture preference is given to the senior 
/ine " and the succession goes to the nearest in degree in 
that //77e, although he may be remoter in degree to another 
member of the famıly, vvho belongs to a funior line , should 
there be more members than one in the nearest degree in the 
senior line, then the succession goes to the eldest among 
them : in default of any one in the senior line, it göes to a 
simılar member ın the next senior line , and so on. 

But by o747)ary primogeniture preference is given to zrear- 
ness 1n öloodl irrespective of) the /zze, and the succession goes 
to the z:eo?es£ 2 degree although he may belong to the most 

2xnior £ıne ş should there be more than one in the same 
degree, the succession goes to the eldest among them, to 
vvhichever line he may belong. 

AlI estates to vvhich: survivorship applies, and in vvhich 
the son of the last holder succeeds in preference to his 
younger brother and the like, must be taken to be governed 
by the rule of succession by /zz:eaZ primogeniture. 

İn order to understand this position, let us take a case 
governed by the Mıtakshara " suppose, 44 the holder of the 
estate dies leaving tvvo sons 5 and C), 2 the senior son holds 
the estate, and C the yunior gets only maintenance , 2 dies 
leavıng a son 2, then, ) can get the estate in preference to 
C, if lıneal primogeniture göverns the succession. 

For, the estate bermg one to vvhich survivorship applies 
ıs the subyect of co-ovnership of the members of the family 
222., A, B, C and D, the last three acquired a right to the 
estate from the moment of their bırth, Un a yomnt family the 
rule of successton does not appiy ş alihough vvhen a member 
Of a İomnt family dies, it is ordinarily said that his undivided 
co-parcenary interest passes by survivorship to the surviving 
members of the famıly, yet this proposition is not at all 
accurate , vhat really happens is, that the deceased member”: 
interest /a2:es , the right of each member extends to the 
v”hole property, from ınception, that right remains unaffected 
by the death of a co-parcener, vyhich: results only in the 
removal of a rıval right of a similar character, co-existing in 
the property, and vvhich event does not transmit any fresh 
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right to any member., (2) Therefore C and 2 both had a right 
to the estate from before 5”s death vhich cannot confer any 
nev right on 2), then if 2? succeeds to the estate he çan do 
so only by virtue of lineal primogeniture othervise, 6” being 
nearer ın relatıon to all common ancestors commencing from 
4, vould take, if o?4/zzary primogeniture vvere applicable, 
Although by reason of the custom of primogeniture 5 alone 
held the eştate, yet as regards co-ovnership, his position vras 
not higher than that of € or 2, his brother and son respectiİvely, 
and the latter can take only according to /2/zca/ primogeniture., 

Accordingly, ıt has been held by the Madras Hıgh Court 
that vvhen the sentor line becomes extinct by rcason of there 
beg no son ör other male descendant of the last holder, and 
the right of exclusive possession: of the impattible estate is to 
pass to a member of a different brancla, then it devolves, in 
the absencec of proof of special custom of descent, upon the 
ncarest co-parcener ın the next sentor İmne, and not on the 
ço-parcener nearest ın blood z,e,, by İlncal primogeniture and 
not by ordınary primogeniture. (?) This is the cönclüsion 
that legitimately  follovrs from the Mitakshara doctrines, and 
1s approved by the Tudicial Committee 

The tendeney of decısions, hovvever, has: becn to attach 
special impor tance to the last holder vvho s sometimes con- 
sıdered to form a fresh stock of descent. This may be per- 
fectiy true in the Bengal School But there is a great and 
fundamental diıstinction in: döctrine  betiveen the tvvo schools 
ın this: respect, vvhich: may be: illüsttrated by the folloving 
example — 

Suppose, the last holder dies vyithout leaving male) issue, 
but leavıng his paternal grandfather”s fifth and youngest 
brother and the saıd grandfather”s second brother”s son”: son, 

İf the estate ıs to pass by succession to the nearest heir 
of the last holder, then it vill gö to the granduncle in pre- 
ference to the first counsın, in both the schools, But if the 


family be yomt and goöverned by the Mitakshara, then the 


(2) Lakshman v Ramchandra, s B 48, 62 71TA iı8r affirmıng r B sr , Debi 
v Thakur, r A tos F B , Bhimul z Choonee, z C 370 

(Ə) Narag anti 9 Venkata, 4 M 250 Kachı s Kachı, 24 M söz, 609 M L) 
Işi affirmed, 3z 1A oğ, 26ş 28 M şo8 


ki 
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property is to pass by survıvorship and not by successıon , 
and as regards survivorship, there cannot be any difference 
betvveen the first cousın and the granduncle, the former 
represents hıs deceased grandfather the second granduncle 
of the last holder, both of them vrould be equally entirled by 
survivorship. (7) 

The heirshıp to the last holder is no test in such a case, 
İf ıt be conceded that if there vvere a son left by the last 
holder he vvould take, then that vvould afford conclusive 
evidence of succession by /zzea/ primogeniture, as: has al- 
ready been explained, and therefore the first cousın being in 
the next senıor İlne, vvould take in preference to the grand- 
uncle, (£) 

But although the same conclusion vvould not: follovy 
from the Bengal doctrines, yet the succession of the eldest 
son of the last holder vvould follovv, if the descent be gövern- 
ed by İtneal primogeniture, 

VVhere succession 1s göverned by custom and not by the 
ordınary lav and the eldest son of the last holder succeeds 
according to it, it vvould be vvrong to think that such succes- 
sion has anythıng to do vvith herrship to the last holder , for, 
the vrhole course of succession müst be taken to be göverned 
by custom irrespective of herrship: to the last or any holder, 
although relatıonship: to him: is: undoubtediy” the most im- 
portant factor, but the same should be dıssocrated from the 
idea. of heirship vyhich does not apply. 

İt has already been observed that succession by primo- 
geniture may be: either: İineal, that is, mn the İme of the 
eldest, or of the next eldest and so on, Or it may be ordinary, 
that is to say, ıt vvill not devolve on the eldest line, but on 
the eldest from amongət the ncarest ın degree, Nov the 
question arises, nearcst ın relation to vyhom ?: İn relation to 
the common ancestor of all the exıstıng members of the 
famıly ? Or ın relation to the last holder ? 

Succession of the ncarest to the /zsZ holder seems ano- 
malous in principle, Suppose the existing: holder”-: eldest 


(7) Debi v Thakur, LA roş (FB), Bhimul v Choonee, 2 C 379 
(2) Mohesh v, Satrughan, 29 1A öz, 
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soni dies in his lifetime leavıng a son, and then the holder 
dies leavıng the said grandson and other sons , then if the 
eldest among his nearest relations is to succced, his second 
son vrould succeed to the exclusion of the pre-deceased eldest 
son”s son, This kind) of succession is never: found mn prac- 
tice. And ıt should morcover be borne in mind that accord- 
ing to ordınary Hındu lav the right of representatıon is 
admıtted amongst male descendants, and so the eldest sons 
son vvould stand ın the shoes of his pre-deccased father for 
fhe purpose of inheritance from his geandfather.  Fence it 
is dıfficult to say that he ıs remoter than his uncle, 


Nov if the holde: of the estate is taken to be the manager 
of the yomnt family property, and suppose the impartıbility to be 
the result of famıly arrangement, then ıt may be expected that 
the prıimogeniture applıcable to such a case to be ordinary, in 
the sensec of a succession of the eldest amongət the nearest 
from the co?/z//20x ancestor, and not from the /es£ holder. For, 
according: to the classificatory  sysətem of compuütatıon of deg- 
rees, as vvoll as, of rank and honour, thc eldest amongət the 
nearest from the common ancesto:, vvould be the obyect of 
respect payable by all the other menberə of the famıly, and 
thereforc ıs the proper person to step into the pəsition of its 
head 

Hencec ordınary prrmogeniturc, 27 2/24 facie  consistent 
vvith: Hindu lav and  usage, appcars to be the succession of 
thc eldest among”t the ncarcest in relation to the co)/z2/z0: an- 
cestor, and not ın relation to the /e:2 holder. 


İf agaı the origin of an impartible estate be supposed to 
be a grant by thc paramount povcr to a feudatory, then the 
course of succession to the Zaz should İlkevise be presumed 
to have hxen settled at the time of the grant, in relation to 
the original grantee Theteforc, if ordinary primogeniture 
be the rule of succession o?zgz2:a//y fixcd, the ncarness or 
othervsise of clarmmants  vvas necessarıly to be calculated in re- 
latıon to the original grantee, vvho müst havc been the person 
prıncipally considered at the time of the: grant, 


İn practıcc, hovvever, tic nearest in relation to the: last 


C. XV, s. 6) SUCCESSİON gö 


holder is likely to have a closer conneetion vvith the Za? and 
its officers and servants, than a dıstant relatıon of the Zaza, 
viho may be the nearest ın relatıon to the common ancestor, 
Hence the former vvould naturally be respected by persons 
connected vvith the /eaz, and be looked upon by them as the 
proper successor to the exıəting incumbent, He: vvould thu 

be mn an advantageous position to easily take possession of the 
estate on the death of the last holder, and then to maiıntaın 
his title to the same, And thus has arisen the importance of 
the last holder, vvıth respect to succession and other matters. 

The kınd of primogeniture  applıcable to a, particular 
estate is generally settled by proof establıshıng the İocal 
or the famıly custom, (2 So a consideration of the principles 
and the argument set forth ın the above discussion may not 
be necessary ın cases vvhere there is a clearly establıshed 
custom of succession, 

İt has already been said that it is of the essence of) special 
customs and usages, modifyıng the ordinary lavv Of succession, 
that they should be ancient and invarıable , (9) and it is 
further essenttal that they should be establıshed to be so by 
clear and unambıguous evidence, (7) 

Succession to acqulsıtıons —The acqulsıtıons from the 
income follovy the ordinary rüle: of süccession unless the facts 
shovv that the osvner intended to  incorporate that property 
vvith the impartıble cstate, (41) 

Case-lavv on succession.—VVhen the decisions of the 
Courts on the subyect of succession tə these impaitible: estates 
are considered, it is found that, in some  cases, the greatest 
importance ıs attached to the last holder vvho is deemed to be 
full ovmer and as such to becomc a fresh stock of descent, (0) 
On appeal from this decision, the Tudicial: Committee has held 
that ““vhen an estate ın impartible it is enpoyed mn a. different 


(2) Order of succession c innot be presumed to be contriry to general Hindu 
lay, because an estate is impartible, Har ə Nagındra, z2 OC 68 6OL1L, 
206 :ş21C 2 
(m) See Planı Ammal v Muthuvenkatachela, 29 C VV N 846 P C, see anle 26 
27-93 
(s) Ramalakshmı v, Sıvanatha, rq MİTA, sz0 1A Suppl ir? VR şs3 
see şuğöra 55 27,930 
(01) Sec ante p 93 “Acquısitions”” 
(ə) Muttuvaduganadha v, Pertasamı, 16 M ir , 2:M.L ) 265 
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mode from that prescribed by the ordınary Hindu lavv, but 
the inheritance is to be traced by the same mode, unless some 
further famıly custom exists beyond the custom of impartıbi- 
hty, ” and that accordingiy the elder daughters son vyho vas 
the last male ovvner becomes the stock from vhich the descent 
had novv to be traced, the ancestor vvho vvas his: predecessor 
mn title beg no longer that stock and that the son of the 
last male ovyner is entitled to succeed in consequence of the 
full and complete ovvnership of: his: father vrho had: himself 
beconae a fresh root of title. (2) 

The dıstınctıon betiveen the Dayabhaüga and the Mita- 
kshara, should, hovever, be alvyays kept in viev,, according to 
the former of vvhich it vvas held by the Privy Council in the 
Taöğerah case, that “ it is the nearest in blood to the /a:£ 
male holder, that ıs the proper herr, and oz the senior mem- 
ber of the vrhole group of agnates.” (?) 

İt is already said that an impartıble e-tate may be the 
subyect of co-ovrnership so as to pass by sürvivorship to male 
members, to the excluston of the vrıdovv, the daughter and the 
daughter”s son, of the last holder, İt should be borne in mind 
that this can take place only vvhen the family is ioint and 
governed by the Mitakshara Suecession in süch cases has been 
determined by survivorship by the Courts, (7) The illegiti- 
mate son of a Sudra Zemindar is excluded from succession by 
the vıdov or the members of a yornt family of) the deceased, 
accordıng as the property vvas separate or yomnt family pro- 


(2) 19M 4şı əl A ız8 
(z) Neelkısto v Beerechunder, r2 MTA ş23 İ2VVR PC ət 


(r) Konammal v Annadana, şr M :89 32CİT ) gö3: ıg38 PC 08, Bharfu- 
nath s Te), 43 A 228 48 TA 165 ıq AL) 3? 35 CVN 
s04 933 CLT 388 40MLT7 38? ə?3 Bom ÖL R ös42PLT əz 6o1lC 
s34 on appe il from 38 A sgo (but see Naykumar Babu z? Tankı, 24 CVVN 
8s? P C, and se, Guürüsamı g Pandra, 44M. 39 MLİT ş29) , Naragünty 
v Veng ima, ş MTA 66 E:VV RPC go, Heeranath v Burm Naram, 7 
VV R 316 on appeal from ış VV R. 375, Chintamın ə? Novlukho, r C 1ş3. 
24 VVR 2sş 2 1A 263, Sivagnana v Perrasmı, (M. 32 s A öt, 
Naragünti g Venkita, 4 M) 0 , Bh ivanı ə Deo, A 42, Rup v Rani, 
7A ı 11İA 149, Dürgav Durga, 4 C gö s TA 149, logendra v 
Nıtyanand, 18 C 151 17 İA 128on appeal from i? C z7oz, Subramanya v 
Siva, r? M. 36 4M. Lİ sə, Harpal o Lekhra), ao A 406, Kachi əv 
Kachı, 28 M 509 321A 26 1oCVVN gş 2 CLİ o 2AL) Si, 
$ ML)3ı2 ? Bom, LR 9o?, on appeal from 24 M söz, Gur v Dhanı, 

96 C. ı8a 71:C, 5o6, İndar v, Harpal, 34 A 79. 3 AL Lıgşt , iz LC, 9iş 
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perty, (5) The vvıdovr of the last holder of the estate may 
suçceed to the impartible estate, in the absence of any proof 
of custom excludıng her from succession, if her husband 
vras separated from the members of the famıly. (2) VVhere the 
property is ancestral and the famıly undivided, a custom 
modifying the lavr, must be a custom to admıt vvomen, not 
a custom to exclude them. (7) 

VVomen are excluded from sueccession ın Killayat and 
Guirat estates of Orıssa, (2/1) 

In the fungle mehals of perganas )harıa (2) and Ramgar, 
(zə) the brother of a deceased holder, dyıng: vithout issue, 
succeedə to the estate to the excluston of the vvidov, or 
other female relations, İn the İharıa (z) and mn the Ramgar 
(9) cases the properttes vvcie anccstral and the  families 
undıvıded. İn a recent dispute regardıng: the )haria estate 
it has been held that vvomen are not excluded from succession, 
(2) It is also held that the nature of the hara impartible 
estate is immoveable prope:ty. 

In Nımar estate ın the Central Piovinces vvomen are 
excluded from ınheritance (4) 

The Zemındarı of Sadak Aryunı ın the Bhandra District 
in the Central Provinces is an estate ın vvhich the lavv gövern- 
ing the descent ıs that applıcable to a yomt famıly. (ar) 

The Amgaon Zamındarı, one of the group of estates ın 
the Central Provınces knovrn as the VVamganga Zamındarıes, 
is a partıble estate (5) 


(s) Vısvanatha v, Kamu, 24 ML) ??r 2r1C 724 appeal after remand ın 
30 ML Aşr and P C appealın şo1A 32 

(2) Tara Kumare v Chutterbhu), 42 1A 92 42 C ritz?9 9 CVVN riş" 
dz L 7 498 33MLT zı 3 AL ) 034 17 Bom LR ror ao IC 


33 
(uu) Heeranath v Burm, r? VV R. 316, 335 on appeal from is VV R) 325, Rup 
v, Baısnı, 7 A 1:11 A, 149 
(u1) Amarendra vg Banamalı, ı930 P 47 ro PP: (Domepara estate ) 
(v) VVidovvs of Zoravvar v Koonvrur Pertee, 4 Sel Rep, $? (nev edition p 72) 
(vv) Heeranath vz Burm Naraın, 17 VV R. 316 on apeal from 1ş VV R. 375 


(x) 17 VVR 316, 333 Oy)? VR 36,3 
(z) Prayag Kumarı v Sive Prasad, rgöğ C r: the PC has not touched, hə 
pomt 


(a) Rao Kıshore v Gapenabar, (7 NLR i76(PC) 34 CVVN Gor, 6oz I7 
AL / 1077 22 Bom LR soz 3? ML) söz s31C 6go 

(a1) Saryubat ve Gangaram, too N as 

(5) Martand v Malhar, ss C qo3 PC 24 NLR əş 32 CVVN öz 47 
CL ) 1so overruling, igə3 N oor, 
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mn a MitiksharkA iomt famıly there is no distinction be- 
tvreen full and half-blqod , hence a half-brother, sentor İn age, 
succeeds by survivorship to an impartible estate, in: preference 
to a younger brother of full-blood. (cz) 

In the yungle mehals the lineal primogeniture  appears to 
obtain as a local and famıly custom, as has been found in 
several cases, most of vyhich are not reported, (4) İn a case, 
the lineal prımogeniıturce is held by the Pudicial Committee to 
appiy to Dhalbhum, one of the estates ın the yungle Mehals, 
The Dhalbhum famıly ıs one of the famılıes vvhose ancestors 
arıginalliy came from the north-vest and establıshed them- 
gelves by conquest ın the fungle Mehals, and is göverned by 
the Mıtakshar3 lav, (£) In all the famılies the ea? descends 
to a single heir, and some of them kcep up a sort of semi- 
royal state, and dıgnify the herr-apparent and those m imme- 
drate succession vvith: title. of: honour vhich: denote: prece- 
dence. These tıtles have already been set forth, (7) After 
descrıbing the estate in this manner their: Lordships: observe 
that the fact “that accordıng to the 2://2c 28? or custom in this 
family, and those belonging to the same group, a grandson 
vvhose father ıs dead succceds to the grandfather”s estatc ın 
preference to a surviving üncle ”—“has an important bearıng 
on the question ” vvhether “the rule of İmeal primogeniture 
appltes in cases of collateral relationship,”: Their: Lordships 
also hold that “the precedence conferred or marked by the 
tıtles of honour given to the sons of” the relgning Raya in 
order of sentority, a precedence vvhich vvəald naturalİy be 
attached to the lines of descent traced from them,” also pornts 
ın the same direction, (£) 

İt has, hovevet , been held ivith: respect to the Talukdari 
estates ın Oudh that the cases vvhere the holders name is 
entered ın the second list prepared under Act 1 :of 1869, and 


(O Subramanya z Shiva, 17 M. 36 4 MLT 1s2, Ramsamı o Sudra, 17 M, 
422 (P C Appesl 29 M sşış 261A ss) 

(4) Thakoor İeetnath z Loken ith, ro VV R. og, 

(e) Pratap Chandra v  lagdısh, s4 C 9 s4 LA 289 3: CAVN g43 46 
CL 136 ro PC rs 4o CLİ ar 1925 C ri6 

(() See ? 938 Suğra 

(?) Mohesh v Satrughan, 20 1 A 62 29C 343 6CVVN 459 4 Bom LR 
371 
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nat in the third, the estate, althoqgh it is descendible to a 
single heir, İs not to be considered as an estate passing 
accordıng to the rules af lmeal primogeniture. (2) 

İn such cases the degree prevaiıls over the İme , but vhere 
the degree is equal, the line prevails, (ə) 

A Special Bench of the Patna Hıgh Court, ın the case ot 
S2ayım Zad v, Bişoy, (7) has held that the succession to an 
impartible estate ıs to be traced by the rule vrhich vvould have 
governed the succession had the estate been partıble. The 
same High Court, (2) after the decision of the Privy: Council 
in the case of 2az/za/2 v. 7e? (?) has held that ıt is impossible 
to uphald the viev/ expressed ın the case of SAyaəı Za/, 

One succeedıng to the estate by survivorship is entitled 
to maintaın an application for a decree for the unrealızed deht 
by the sale of the martgaged p”operty under Order 34, Rule 
6 of the Civil Pracedure Code. (7/) 

Priority among sons by different mothers.--VVhen the 
last holder leaves sons by different vvives of the same caste, 
the first-hərn son 15 entitled to hecome the successor, although 
hiş mother may be Şunior to his fathers other vives that are 
also mothers of male issue. The rank or position of the 
mothers does not conier priority. (zz) 

But if the holder leaves sons by vıves of different castes, 
then a yunior son.s vvife of the higher caste is: superior to an 
elder son by a vife of the lover castc, (o) 

As şuçcqssıon depends on custom, there may be a valıd 
custom v/hereby the Şuntor son by a senior vife has  prior 
right of succession, to an elder son by a funior vrife. The 


IIA 


(3) Achal Ram v Udar, ro C srl 
649 201A 77, Harbaksh ə Dal, 22 A Lİ 1079 1925 A 155 
(:) Narındra v Achal, zo 1A 7? 20 C 649, Guürsamı o Sendattı, 39 ML l 


sz " 6: IC 242 (2) z Pat Lİ ı36 (1927) Pat rz: ag IC 3 
(8) Sıva Prasad (Raya) v Benr, r P 387 gəz P c29 
(/) 43 A 238 481A ıgç I9AL / 317 2: CVVN sü 33 CL) 388 qo 


ML) 1287 23 Bon LR (54 60İC s34 
(m ) Siva Prasad v Beni, aöove 
(əə) Ramalakshmı, v Sivanantha, r A Sup r 14 MTA zo iz (VR. ss$, 
Pedda Ramappa s Bangırı Seshamm, 8 TA r 2 M. 286, fagadısh v 
Sheo, 23 A 309 281A roo şCVVN 6oz şBom LR 298 rir ML) 


) 
(o) Ramasamı v Sundara, t? M 422, on appeal to PC Sundaralıngasamı, v 
Ramasamı, 23 M şıs 261 A s5 


H, L-—rz2. 
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seniority and huniority are determined by the date of marriage 
and not by age (2) 

İt has been held for determining vho is to be heir to an 
impartible estate, the same rules apply vhich also gövern the 
successron to partıble estates, though these estates may be 
held by only one member of the family at a time ş and accord- 
ingly it has been held that an illegitimate brother succeeds in 
prefernce to a legitimate but: remoter relation, İt is, hov- 
ever, difficult to understand the principle: enunciated in this 
case, namcly /ogezd).a Böuğat: v, Nityanund, (2) 

800, 7—ADV£382 P?OSSE9910€ 

İn order to acquirc title by adverse possession by a mem- 
ber of a yont family the co-parcener”s title müst be denied and 
he must be absolutely excluded, (7) İf the co-parcener hved in 
the property vith other: Pont ovners and had been supported 
by the proceeds of the Port family property, this is sufficient to 
legalise his exclusion and to save İmitation, (s) 

The mere possession of the Point property by a person 
believing it to be an mpartible property and another mem- 
ber of the family sharıng in that beltef accepts maintenance, 
does not amount to the exclusion of the latter, (7) 

A possesston is never considered: adverse if it can be 
relerred to a lavful title: () 


( 2) 12 M. 422, affirmed by the Pnvy Council, z2.M. şi: 221A ş$ 


(2) 18 € işt iz HA: 128, on appeal from rl C: 702, see as/c p 406 and 
foot note (2) suöra p gög 

(r) Sri Raya Lakhsmi v Ğh Raya Surya, 20 M 256 241A 118:24M söz, 
$21 C 470 

(9) 11:M 360, 14.M 7 

(0 Raghınathb v Moharal, ır C 777, o M 256 24 M s62 

(x) Corea v Appulamy, (19i2) A C, 220 
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ALIENAT110NS AND V/ILLS. 


Set. 1—0RIGINAL TEXTS 
tı şmuğ vvə fir yr: enifirə, i 
vö x fruraTeİ: qar: fuqdfirqal. 1 
xviTec fev s vafu taxq xfele:i 
xun qarı səhra x evə xq fay, ü 
3 era öyrən sr.2 q vü sqaflyar, 1 
əfi öçfü fe smşfeı afen Raflq ni iş. 


1: İn houses and feelds descended in regular: course of: succession (from 
paternal ancestors) the father and sons are equnl sharers , but as regards the 
property acqurred by the father himself, the sons are not entitled to, pirtition, 
against the vill of the: father Though immoveables and. bipeds: (əlaves) 
have been acqurred by aman himsell, netther a gift nor. a sale ((£ them should 
be made) vithout convening: all the sons For, those (issue) that are born, 
and those that are yet unbegotten, as vvell as those that are ın the veomb (of 
the:r mothers), all requrre means of support, hence the dıssipation (by sale or 
gift vithout the consent of: sons), of) the mens of süppört (namely, the 
immoveables and slaves) is highly censured —V yasa 


“vi sl fyarallenn fir. gs qa xrl 
“a uq eşi süf fiq, qaq “a fri xümsex, i 
2 İn land acquired by the paternal grandfather or a remoter paternal 
ancestor, or ın corrody ()stös)rd3azn periodic beneht permanently derived from 


a person or porperty), or ın chattels (s əlaves, acqutred by him) the övner- 
ship of the father and the son is the same —Yüynavalkya., 


şı gə frqrelioTt eyra” əra amı 
qaq vifireav, xren fiq, qareq sa fi 
varev yel fran edin savfalai 
favr-siydlfçərq ara errei füq, esaf i 
veri Ər qerq xruq a qd yaln vefa.) 


3 İn property tmmoveable as: veell as möveable, “equired by the: paternal 
grandfather (or a remoter patern il ancestor) the p ircenership of father and 
son is declared to be equal İn such: ancestral  property as, vvas lost and 
recovered by the father through hıs ovrn abılıty, and in vrhat is acqured by 
İcarnıng), provvess and the like, the father”ə ovnership: 15: ordarned: Of: such 
property the father may make gift or distribution according to his pleasure 
Vrihaspatı 
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a fe aqinnamarə geleüi frer yar: 1 
eyıaceq qqeyaı ər fvam vn fvaTev Il 3TYYCAT 1 


4 “he father ıs master of all the gems, pearls and corals , but neither the 
father nor the patetnal grandfather is so of the vvhole immoveable property — 
Yüynavalkyı 

Li ufrto qveyes TvamuToven si 
“ar gəlrr ai eri veercadi fran) 
fra" xım” xm üfterr: eyra? ər: l 
van vrifir: gəl rəyə fayl avı 

5 A single parcener shall not vithout the: consent of the rest make a 
sale or gift of the vvhole immoveable estate, or of vhat is: common to the 
göt”azıgetitiles Kinsmen  vekether  separated or ündivided” are equal in 


respect of İmmoveables . for, one has not pover over the vvhole, tö give, 
mortgage or sell,—Vyasa 


qı veifi em? qölrç, qrarqaa Far, 1 
ə “b - 
xrqesTe qizvarq qevin v fara. 1 Eveİv:i 
6 Even a sıngle member may makea donatıon, mortyage or sale of 


immoveable property, during: a season of distress for the sake of tbe family, 
and spectally for religlous purposes —Vrihaspatı 


ol fir vfaaram an afvegr: evmat gür: i 
udi vr, qala sTamırqa faş nu vəs: 


7 Separated or unseparated Sapındas are equal in respect of im 
möveables , for, in all: circümstances, one ts: mcompetent: to make a gift, 
pledge or,sale (of the same) —-Vrihaspatı 


“eyri fra) ferq gülmə xifirq vaya i 


8 In immoveable property there is no sale, mortgage may be made 
by consent (of parttes interested / 


€1 əfi q, xfqəzgify fi av ymafçi 
əməl) qerara) fassll eümfiyəf i 
9 He vho accepts land and he vho gives the same, both of them are 


perform:rs of a holy deed, and shall certainly go to the blissful regton of 
heaven —Cited ın the Mit, 1,32 


te Yfae: yanır, eq emracez fev. 
TTYARRT, lx, Doç 
10 Acceptance of a gift shall be public, specially of immoveable property. 
— Yaynavalkya, s, 176. 


LThe founder of the Bengal school does not admıt the Mitakshara 
doctrine of zzg27 öy 22/72, according: to vehich the ö:y/2 of the male issue is the 
case Of his cocğarrenary vreht to the property of the father and other paternal 
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ancestor, vyhich: property is therefore called: szəzöösləsecfed  heritaye , but he Right by 
maıntains that 2ey:/ag” is ahmvays: obstructed Obstructcd: heritage is also ve- birth not 


cognised by the Mitakshara, but is held to be applıcable to collaterals only, accepted 


ın Bengal 
and not to male ıssue, the hetr 2az ezce//z:ce  Accordingly İimutavahana main- Sehool, 


tans that the qerzise of the father or deceased over is the cause of the 
heritable rıght of the son or hetr: To this position an obyection may be” raised, 
namely, höv. can one person”s act such as the oyner”ə death, be the cause ef 
the rıght of anether person, such as of the herr, the ordinary rüle bermg,—one”s 
ov exertion is the caüse of his: proprretary right This: obyection vrhich 
İs equally applıcable to the oös77:zc/ed heritage under the Mitakshara,—ıs thus 
obviated by the founder of the Bengal school,—Dayabaga, Chapter 1, paras 
21-o4) 


ti “Te syTuTUa xu nen sazaq xfaaç,, "TEA" TTATI-xey 1 cır 
düşü eri fv sav varıq oq qrqarırcq qnərəaq era if 
vv Əla cqıq nar lay Ra erm zan: vveraamufqn Tç 
“mavar, aq v vv yemlə 1 xar qadln zaraamd gəlafv 
“vi s vir, fi q qes xürmer qınıfınyraf"ifirr vid qatr 
“afeav vs Vlar fa uğ saq venfi um) fir “vəraT vrmn sfyuq” 
(s) xenfy mrux söğarc nTüs rəqa qoç vol 
“ə vd cürr, vərqaqır fr üm ve cr” gölə ayrc 
cftaTÖ vafqı, xu ar xüs caza” 1 şi 
qmR, vevvmufi çıxı qerq ay TqTim q qav qfq vüRv qi?v 
sravrore” farq xfq sataroıreşığ, 1 xrərarumuqarıvadlrq s (3) 
xfauver era veravefiyfa səhərini ər fravr, enər efyanayər. 
Ra al sal 
(a) var vrrq sfçrr ir di fafaTeq ı 
feqü qraverr-ei eTmerve q faq ı 
(5) varvaq vq qərq xrerərzerrn 1 
vi xİEÇovaz vara Tunar, vər, il 
“eq qedaıq veq “fe men İfa süfrarı 
ureraruırqğ ix faqsTv: q nfqav lı 
“ü, 9.1: oL, o) 


ir (The accruil of) one"s proprietary right by another"s act is Ovrnership 
not ınconsistent, by reason of its being: founded on the Shastras , fromn arise 
rom an- 
and apart from the Shastras, it is seen also ın the veorld (ze, on others act, 
the actual practıce among people), since, in the case of gz/Z, the donee”s 
ovrnership in the thing) (given) arises from the giver”s act consisting: of the 


e, £ gift 


Meanıng of 
acceptance 


its effect 


Hov gifts to 
be made 


Acceptance 
of gift 
means of 
İrvelihood 
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relinqutshment in favour (? e, vith the intention: of: causing: övnerəhip) of: a 
senttent beg —D B, r, 

Nor can it be contended, that the proprretary right: “of the donee) arıses 
from acceptance, (İrterally) appropriation (by him, of the thing given) , since, 
in that case, there vvould arise this: öbyection, namely, that the acceptor (or 
the donee) alone vvould bocome the ?zner (according: to the grammitıcal rules), 
sınce, gift consists of an act of ivhich the effect is the generation of: another"s 
propreetaty right, and that effect vvould depend on (the act of acceptance by) 
the donee (according: to the contention), in the same manner as a sacrificer, 
though makıng the relinqurshment in favour of the Deity öf a thing: (ovrned 
by him) is not: called the: 2oze, but the priest alone, as performing the act 
of throvring (that thing into the sacrificial fire), yhich: (act) is the cause of 
appiyıng the name of /oəya to the relinquish ment of that very thing, is: called 
the 2:/e Besides in passages of the Shastras such as (a) “İntending: in 
mind a fit obyect of the gift, etc /" (the use of the vord g4/7 is found even 
before acceptance D B), r, 22 


Should it be contended that as szv/a, a means ayy oğrafıon,— since by 
reasoh of thc use of the affix c/soz (in the: vvord sirv£aza) vhicdh: impİles 
becoming (of a thing) vhat: it Before vas: nöt his (92:24) a—) af oğraatıön 
consists of an act müking: that one"ə 27əğez2y, vvhich: göas not his 2762cr2y, 
—hovr can ptoprtetary right arise antecedent to the same (7 €, appropriation 
or acceptance) ?—D B,r, 23 

"he ansveer is, though proprietary right has aiready  arisen (from the 
donor”s act) yet it is by the donee”s act consisting of the knovledge that “ it 
is mine" that the property is made hable to user: according to pleasure 
and this iə the meaning: of the vrord. (29:44? a—) ağğroprafign: (or accep. 
tance) Although acceptance (of gifts) aoes not (immediately ) create 
proprtetary right, still its: berng a mode) of acqulsıtion like: offictating asa 
priest, and teaching, vrith vyhich it iə assoctated (2) is not inconsistent: for, in 
the case Cf officrating asa prtest, and so forth, the proprietary right: arises 
from the rıght of the gift of the fees —D B), r, 24 

(a) Intending in his mind a proper obyect of the gift, (the doner) should 
throyy yvater on the ground (indicating the: mental act of giving) there: are 
bounds of the ocean, (but) there are no bounds of və/? 

(6) Reading (the Shistras) and teaching: (others to read them), performing 
sacrifices and offictating as priest (in sacrifices performed by others), making 
gifts (to the poor) and accepting. gifts (made to them by the virtuous), are 
the sıx acts of the first-born caste but of these six, acts of this: caste, 
three are hi, means of” İlvelihood, namely, officiatıng: as prtest, teaching 
and acceptance of gift from 3 pure person “Manu X, 7$, 70 


1.1 nqıqramafanıfıq 2 qı aa anını 
"qaf aframar, q xn şmləəi çi 
qoludaq eqçv ancanuq əfsidi 
vav at qölrarfı qreavirraq ali 
"uraavfayıe ayaq” 
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12 Let all the relations in my family that have come to this vrorld, Consecration 
Or vvill (heresfter come, 4, those növ existing as veell as those (hat, val Of tanks 
come ınto existence in future), have satisfaction by means of the vrater 
let all berngs enpoy it by syashing, drinking and. bathıng —This: text: is 
cıted by Raghunandana ın his vrörk called Consecratıon of Tanks 


360. 2—ALİENATIONS" 
Sub-Sec 1-PROPERTY 

History of alienatıon of land —Thr descriptions of: Three kinds 
property are found ın the (Smrıtis) codes of Hindu lavv, ə 
namely, immovcable, moveable and /Vz2az42a, Great ım- "Əmilees, 
portance ıs attached to ıimmovcable property, the ovynership 
of vyhich appears to have been recognised by ancient lav to 
be vested ın yoint famıltes, the units of archaic soctety, or 
ın the village commünittes vyhich vvere but expanded famılıes 
and not in the individual membərs: thereof, İt vvas deemed 
to be the hereditary source of maintenance not only of those 
members of the famıly that vere in existence for the time 
being, but also of those that vvere to be born ın future as 
vvell as of those that had departed for heaven to vrhhom 
oblations vrerc to be regulariy offered every month vvhich 
constitutes a day of the (2/77z:) deceased ancestors, Land. çonsisting. of 
being thus dedicated, as it vvere, to the family deemed to dezd, İving 
consist of the departed, the lıvıng and the future members, Ppersons, 
or to the village community, and the ovynership being) there- 
fore vested ın that permanent ideal entity, its İiving: members 
could not be competent to alıcnate its property, vyhich they 
yvere only entıtled to use, occupy and enoy, but boünd to hence in- 
protect preserve and pass on to their süccessors vrithout “ienable, 
dissipation. 

Texts absolutely prohibiting alıcnatıon of land appear to 
indicate the ancıent lav. İn the course of time, the right of 
alienation had to be recognised, and it appcars to have first ecoğmıso q 
comc ınto existence in the form of gift of land to meritorious 
and uscful strangers, for ınducing them to reside na village 


€ Alenatıon by Az?/a, ses ante p, 38, Ch V, Sec (6, Sub-Sec in, by 
member, 2 qıq, Ch V, Sub-Sec ıı, Sec 7, by vndöv,, 22: 784-700, 
by manager of endovment /2 885-893, by holder of: impartible 
estate, 42 944-950 


mortgage by 
arfa, 


gale, 
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for the benefit of the community, such as grants of land to 
a Brühmana vvho vas to İmpart religious instruction, to a 
physician for medical treatment, and to a person distinguished 
for secular learnımng for imparting secular instruction and help- 
ing the people ın other vvays,—called respectively 222262. 
ter, Vazdyotter, and 3ahattran, 


The next step ın advance tovvards right of alienation 
vras vyhen a necessity affectıng the vvhole famıly could not 
othervise be met than by a transfer of landed property, 
vrhich, consıstentiy vvith the: prohibition against ahenation, 
took the shape of the pure usufructuary mortgage that ap- 
pears to be the earlıest kind of pledge of land, Tühc allena- 
tfon could be made by the £ar/4 or the head of the 
family. 


İn process of time, hoveever, out and out sale of land 
came tc be recognised but still: subiect to the restrictions 
appiying to famılies governed by the Mitikshar6, 


Moveables —Moveable property vvas not of much import- 
ance in former days, and ts alıtenatıon ıs not fettered by 
restriçtıons, the property berg, from its very nature, easıly 
removeable and difficult to trace. Although at present such 
property has acqurred great impərtance specially in the shape 
af /unded ğroğeriy, such as public debt, münicipal debenture 
and share of Railvay or other yomt stock companıes, as vvell 
as ships, machinery and the İlke, 


Nibandha —/V:2az:a/)a or corrody is some thing: of value 
periodically recerved by one person from another, on the 
strength of a grant. The ıllustrations of: xz2a2:4/2a given in 
the Mutikshara vhile explainıng: the term, shov it to be a 
benefit derived from. land , (a) but the Dayabhaga explaıns 
it to be vhat is promised by once person to be given periq- 
dicaliy to another, as on the mönth of Kürtika every 
year, (2) 

G 2P. Nofes —The incidents of immovcable property 
appear to bc applied to this kind of property., Gövernment 

.-- - -——“—“.“€“065XXK 


(a) Mit T, s, 4 , see sufea b 32 


(2) DB əo,r3 , sec sufra $ aş 
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Promissory Notes and similar /rez.4£4/ property vere unknovn 
to Hindu lavr:: considering their importance they should be 
deemed as zr22axd)a and as notmoveable property under 
Hindu lavv. These ought to have the incıdents vyhich Hindu 
lavv annexed to zızöazıdlla, 2,e,, the incidents of immoveable 
property. Thıs appears to be the conclusıon that is consis- 
tent vith the: spirit of Hindu lav, and is also süpported by 
the explanatıon of the term given by the founder of the 
Bengal school mn the Düyabhaga According to, this 
explanatıon the annuıty vhich is: promised in the from “7 
eo2/İ give öt eveyy month of Kavtizay) —does not seem to be 
necessarıly anneved to land, but to ercate a p:rsonal obliga- 
tion, although the right to reccive and. the lability to pay, 
may both be intended to be heritable, such as an annulty to 
a spırıtual gurde, the relatıon of disciple and: spiritual: gürde 
bemg a heritable one, (€) instances like this, hoveever, 
are novv held to be, matters of moral obligatıon only. 

But ?.z2analla or corrody has been held to be İlmited to 
benefits arısıng out of land, and accordingiy  Gövernment 
Promıssory Notes have becn held to have the incidents of 
moveable property. (4) 

Slaves.— There vvas another kind” of property  vhich, 
regard being had to its importance, vas by Hindu lav, placed 
ın the samc category vith: land, büt vyhich: has ccased to 
exist in British: Empire by reason of the humanc legislation 
(“) prohıbıtıng the recognition of and. declarıng it to be a 


sertous crime” to hold, such property. 

Slavery or proprteetary right of man over man, vvas  recognised by ancient 
lav in all cöuntries, Mankind  oves a deep debt of gratitude to the British 
people for their humanity, vho spent millions of money for abolishing: slavery 
by emancıpatıng the slaves existing at one time in the British Empire on 
payment of compensatıon to their ovrners, and vho have since been sparıng 
no paıns to supptress ın all countrtes this inhuman usage 

Conclusion —Yhus therc are four kınds of property dealt 


vith by the commentators on Hindu lav, namely, (1) land, 
(2) xağandha, (3) slave, and (4) movcable The first three 
(Q Manu, vın, 388 (d) Doorga v Poorun, s VVAR rar, 


(6) Act V of 843 
H Lə-ve22 


Niöandla 
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İand 
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moveableş 
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u söandBa, 
ni: slave, 
iv möve- 
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are placed in the same category regard being had to their 
İmportance, and have the same incidents as ımmoveable pro- 
perty, in contradıstınctıon to those of the moveable property, 
Nov, vhat things vvere the Hındu lavyers contemplating, 
as çonstıituting mövcable  property vyhile they vere dealıng 
vvith the classıficatıon of property ? The household furniture, 
the vvearing apparel, the fevv ornaments put on by vvomen, the 
domestic anımals, the implements of agrıculture or mecha- 
nical art carreed on by the famıly, grams and the like are 
the onİy things they vvere thinking of, as composing möve- 
able property, vvhich: vas deemed to be of lesser importance, 
It vvould not be right or reasonable to include under the 
term 7)oveaö/e of Hindu lav, the important kind of” property 
that vvas unknovrn to anctent lavv, but has come into existence 
ın the course of  progress of the VVestern civilization of 
modern tıme, such as the /zzəre/za property xvhich: bears a 
closer resemblance to the zız2a::a/2a or corrody of Hindu 
lav, 


Sub-Sec —POYYER OF ALIENATION 
Capacıty to alienate.—The subyect of alıenatıon has 


alıcady been considered vhile the Mitakshar4 Tfomt Family, 
(e1) the Female Herrs, (£) the Endovveed Property, (z? and 
the Impartıble Estates (72) have been dealt vvith., Some 
general prınciples only: relating. to: alıenatıon may shortly be 
stated herc 

It should be observed that an ovrner may be incompetent 
to alıcnate hrs ovvn Eroperty, vyhile a person avho is not the 
ovyner, Or vvho 1s only a, part-ovrner, may, under certaın 
cırcumstance, be authorized to alıenate vhat belongs  entirely 
to another person, or yomtly to himself and others, 

Capacıty to alıenate ıs also affected by the nature and 
characteı of the property as bemg  movcable or immove- 
able, iomt or separate 


İn the case of yomt property, the capacıty of a co-ovmner 


is affected by the nature of the yomt-tenancy, as the co- 


(e1) Anfe ? 382 etc and qı1 etc 
(/) A0n/e 6 784 €eic (g) Ante 1 889 etc 
(2) Anie ? 944 
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ovrmers being Pornt-tenants or tenants-in-common , the yoint- 
tenancy again may be convertible into separate tenaney, or 
it may be unseparable as ın the case of tvvo or more female 
herrs. 

The capacıty of a yornt tenant is affected also by the ind on the 
purpose for vvhich the alicnation is made, —bemg a, yont one P"İPoOSe 
of all the yomt-tenants, or a personal one concerning: himself 
alone. 

Ovvner incompetent to alienate.—VVant of dıscretion Ovner ın 
İncapacitates a person from making any transfer of hıs pro- Xam" 
perty , accordıngİy a person vvho is. a minor, or an idiot, or a 
lunatıc, cannot alıcnatc his property. 

Accordıng to Hindu lav vvomen are  deemed to be  vant- a vroman, 
ing in dıscretion, and thercfore they requtre the gütdance of 
their male relatıon ın, managıng and dealıng vith: their 
property. The Daüyabhüga distinetiy lays dövn that a 
vidovr inheriting her husband”s estate, must remaın under 
the control of her husband”s kinsmen z. e,, the reversioners, ant of 
vrith respect to the management and dısposal of property. (z) discretson, 

İt cannot but be admıtted that Avomen are impulsive, 
and are carrıted avvay by their feelings and: sentiments vhich 
control their actions, and to vvhıch their: reasoning: pövver: is 
subordinated, Havıng regard to this natural defect ın the 
character of vvomen, Hindu lav provides, that vvomen müst, 
ın all stages of their life, be under the güardianship: of: their 
male relatıons 

The Legislature appears to have accepted this: principle 
in placing a vvoman possecssed of large property under the 
Court of VVards, and m providing: that she cannot  deal vvith: çourt of 
any property vrthout the consent of her constituted legal "Vards 
guardian, The Privy Council has held that a vvoman, a 
VVard of Court connot even surrender the vvidov/s estate 
vvithout the sanction of the Court, (7) 

And accordingly the Court. also requrre  proof, in: cases: Special pro- 


tection for 


of altenatıon by Hindu ladies, that they had dısinterested her, 


(3 DB XI ı, (4 
(2) Ses sufra £, 798. 
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and ındependent advıce, and that the deed vras explamed 
to, and understood by them, (£) 

Alienation of moveables — There are only tuvo questions 
that arıse for consideration vith respect to the alıenation of 
moveables, namely, (7) the father”s pover of alıenatıon over 
ançestral moveables, under the MitAkshari, and (2) the vidov”s 
povver over inherited moveables, 

As regards the Mıtikshara fathe s  pover of alienatıon 
over ancestral moveables it has already been said that alıena- 
tion to an outsider should be: distingürshed: from unequal 
dıstributton  vvithout any yüstifyıng cause among the male 
issues vyho are also lomnt: oyvyners, Gifts of: small: portions, 
out of affection, to members of the famıly arc expressiy 
allovved, A bequest, of the bulk of ancestral moveables 
to one of tuvo sons even, to the exclusion of the other, can- 
not be valıd (/) ” 

The restrictions: imposed on a 1Hmdu  vvidovv agamst 
altenatıon of the husband”. estate, appiy to moveables as vvell 
as to immovcables, in all the schools (yz) excepting: in Mithila, 
and ın Bombay as regard: those that are governed by the 
Vyavahara-Mayükha, (z) 

Accordıng to the commentarıes of the Mithila sehool 
the vvidov”s rights mn: property” inherited from the husband 
are the same as ın property ?zcez by him, that is, absolute in 
moveables, and limited to İife-interest in immoveables, 
Hence inherited meveables should become the female heirs 
SZzoaflan. 

İn Bombay, ıt has been held that although under the 
Mayükha a vridovy has absolute povver of  altenation over 
moveable: inherited from the husband, yet she cannot be- 
quecath the same by a VVill, (o) İt rs no döubt true, that a 
usage has sprung up in some dlətricts in Bömbay, recognising 
vvidovy”s povver of alienation over mövcables upon the: autho- 


(8) Ante f? 771772 (2) See ante - 

(ən) Collector v, Cavaly, 8 MTA s, Bhügveandeen o Myna Bace ar iM ” 
so6 , Narasıngha v Venkata, 8 M əgo 

(06) Birayın vg Luchmi oC 392, Harıilal v Pranvalavdas, 16 B, 220, 233, in 
this connection see a?/z 225: 734"725 

(e) Gadadhar v Chandrabhag bar, 37 B (00, see 28 B 4ş3 
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rıty of Mayükha, büt it is difficult to find any passage ın that 
vrork, supporting or şustifying the saıd vievv, 

İn the other school: although a female her has only the 
Hindu vvridovys estate in möveables as vvell as in immove- 
ables, yet no other rule is lat dovr to prese:ve the rights of 
the next herrs in the movcable property mherited by a 
vroman, than the provıston that a vridovr müst be subyect to 
the control of the husband”s kinsmen, as regards the manage- 
ment and the dısposal of the husband”5 property This 
provisıon hovvever has been deemed to be of moral oblıga- 
tion only in this: vievy, hovvever, it vvould be: difficult to 
protect the reverstoner"s interest from defcasance by the 
vvıdov/s unauthorized disposal, 

Hence ıt is observed vvith: respect: to that provision— 
“"These are no doubt moral inyunction-, bat practical effect 
has alvvays been attempted to be given to them so far as cir- 
cumstances at the present tıme allov ” (2) 

Alienatıon of a single co-parcener”s interest —Onc 
of the fundamental pomnt-s of distinction betiveen the tuvə 
schools, consistə in the: difference in the nature of tenure of 
pont property , in Bengal co-heirs take as tenants-in-common 
or to use the expression of /)imütavahana, the right of each co- 
hetr accrues and extends to a fractıonal portion only of the 
İont inheritance, and actıng together, force cach other to 
İmmit its operation to and adşıst itscelf distributively on, partı- 
cular portions only of the aggregate, vvhich portions: existing 
from before, but not manifest, are only made knovn by partı- 
tion One of the legal consequcnces deduced from this: doc- 
trıne, is, that cach  co-parcener is: frec to alıcnatc his share 
vvithout the consent of his: co-herrs, 

VVhereas under the MıtAk-har, co-parceners are görntə 
tenants, the rıght of each extending to the vvhole estate, or 
v/hole estate berng yorntly vested in all the: co-hetrə , so that 
no one has any definite share ın the property, vvhich they 
hold as a corporate body. Hence no individual: member can 
alıenate any yomt property in vvhich he has: not: individually 
any raght or interest as may be transferred, Though one 
(6) Durga v Chıntamoni, 31 C arq, 220 8CVVN ir, 
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memler alone ıs entitled to enforce partıtıon and so cause the 
yont title to be  converted into: several ones, and have a 
separate share out of the aggregate, vyhich: share, if allotted 
exclusively to him alone, may be transferred by him according 
to his pleasure. A single member, hovvever, “ may alone as 
rebresenting Xhe vvhole family altenate any yomnt property for 
a famıly purpose , the ıncapacıty relates to an altenatıon of 
hıs ovvn interest only for his personal purpose. 

The Mıtaksharğ lav incapacıtatıng a co-parcener from 
alıenatıng his ündivided co-parcenary interest has been modi- 
fied to some extent mn Madras and Bombay by the operatıon 
of the prınciples of equlty, in favour of purchasers for value, 
founded on the co-parcener”5 unrestricted right: to call for 
partıtıon (2) 

But as regards volunteers ze donees and İegatees, the 
old rule against alrenation of: undivided co-parcenary interest 
is strictiy mamtamned, and no member of a yomt family in 
İndia can make a valıd g/7 or Zegzieəi of his pomt mterest, (7) 
Hence a bequest by the father cannot be valıdated by 
even the consent of his son vho is the only other member of 
the şomt family to the extent of his fatheris undivided share 
in the yoint family property, (5) 

s The tenure of property inherited by cosvyidovvs ör tyyo 
or möre daughteis is deemed to be ünseparable  yort-tenancy 
so that there cannot be such a partıtıon betvveen them as to 
a division of title and the conversion of the: yomnt estate into 
tvvo separate estates to be held ın severalty , hence once cannot 
make any valıd alıenatıon vvithout the consent of the others. 
(2) But there may be a dıiyision of: possession by  agreement 
betvveen them, or even by a decree of Court, for the limited 
purposc of securing to cach a distributive enpoyment of the 
benefit of the yomt property, but kceping ntact the right of 
survivorship, 60 They may also divide the property by 


(4) See 25 418-416 and 425 suğra 

(r) See 26 422, 424, $49 suğra , lamnadas s Gardhands, 1g26 B, 463 
(5) Bhikhabhaı o Purshottam, so B ss8 130 B 378 

" ee ante f? 749-754 


(60) Gaşapatı g Pusapatı, (16M3) 191A 184 
(ə) Dal v, Panbas, 8 € VV.N, 658 , sez 22: 750"751 Suğra, 
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qontract, and agree to release their: mütüal right of survivor- 
ship and take possessıon of their shares vvıth povveer of alte- 
nation , and so each may take an estate ın her share during 
the life of both, so that the survtvor is not entitled to cla 
any property altenated by the deceased, the alıenee being en- 
titled to hold it during. her: life also, (z) İt is also held that 
one of them may alıenate her İrfe-ınterest ın the estate, (vz) 
And it ıs further held that a compulsory sale ın execution of 
a money-decree of her lıfe-interest vvould entitle the purehaser 
to hold ıt for her life, (a) 

Alienatıon by non-ov/ner.—A Sebayet or trustee 
managing an endovved property and a guardıan managing an 
mfants estatc, may ın certain circumstances altenate the pro- 
perty under thcır charge, although they have no personal in- 
terest ın the same, (y) So the Karti or a membci of a iont- 
family may makc a valıd alıcnatıon of the interests af himself 
aş veell as o/ olZzer members, in a yomt: property under: cer- 
taın circümstances (2) Similarly a Hindu. vidovy or other 
female heır vvhose right of alienatıon in the property: inherited 
by her, ıs ordinarıly  restricted, may: makc a valıd transfer 
for raısıng money for certain purposes, (a) 

AİI these analogous cases are göverned by the same 
general prıncıples The circümstances şüustifying” transfers 
may vary ın the different cases, but they must come under 
qne of tuvo heads, namely, etther Necessity or Bencfit to the 
estate, or to the person, ıncluding: spiritual: benefit, The 
lender or the transferec is bound to enqurre into the necessity 
or the bencfit 

The leadıng case on this: subyect is, that of: Z/zəzoo zan 
Parsad Pandey. (5) "Yhis classical yudgment of) the yudicial 
Committee vvas pronounced vvith: respect to the povrer of a 
manager of an ınfants estatc. The prınciples laid dövrn are 
as follovvs,— 


(v) Ram ikkal z Ramis mi, 22 .M 522, xe 2 751 1/4" 
(vv) Vadalı z Kotipallı, 23 M. 134) ez 2: 752 342)4 
(x) Ariyaputri v Alimelu, r M. doş , se 2 758 si2)4 
Uy) See ande b 885 ete 

(2) See antc, 5 382 etc 

(a) See antc 6 756 etc 

(9) 6MIA 393 18 VİR 8: 
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I, “ The povver of the manager for an infant heir to 
charge an estate not his ovm is, under the Hindu lavv, a limit- 
ed and qualified povrer, İt can only be exercised rightiy in 
a case of ?zeedl or for the 2ezze/7£ of the estate, 

2, “ But vihere, in the partıcular instance, the charge is 
one that a prudent ovner vvould make in order to benefit the 
estate, the 2oz:4-/74z lender ıs not affected by the precedent 
mismanagement of the estatc. 

3.“ The actual pressure on the estate, the danger to be 
averted, or the benefit to be conferred upon it, in the partı- 
cular instance, is the thing: to be regarded, 

q. “ The lender is bound to enquıre into the necessities 
for the loan, and satısfy himself as: vvell as he can, vith 
reference to the partıcs vvith: vvhom he is: dealıng, that the 
manager ıs actıng, ın the partıcular instance, for the benefit of 
the estate., 

5. “İf he does so enqurre, and acts honestİy the real 
exıstence of an alleged, sufficient and reasonable credited 
necessity, is not a condition precedent to the valıdity of his 
charge” ın other vvords, “a 202za fülz ereditor or transferce 
əhould not suffer vvhen he has acted  honestİy and. vith: due 
cautıon, but is himself decervved And 

6. “ Under such circümstances, he is not bound to sce to 
the applıcatıon of the money ” 

In the casc of /öeveesilecay Persadl v, Kun Öahador (€) ın 
vyhich: a mörtgage executed by a Hindu vidovv vyas sought to 
be enforced against the reverstoner, their Lordships held that 
those prınciples lad dövn in the casc of Z/zzoozzan Persadl 
Panday, apply —“not only to the case of a manager for an 
infant vvhich vas the case there, but to transactions on all 
fours vvith the present, namely, altenatıons by a vidovy, and 
to transactıons in vyhich a father, in derogation of the rights 
Of his son under the Mitakshara lavy, has made an allenatıon 
of ancestral famıly estate, (4/)) "The principle: broadiy: land 
dovvn is, that although the lender is not bound to see to the 


———— 
(6 8LA 8,ır CC 843 


(4) See sufra f6 439:442, 444-453 
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applicatlon of the money/(2) and does not lose his rights if 
upon a 2oz:a-/7de nquiry he has been deceived as to the 
existence of the necessity vvhıch he has reasonable grounds 
for supposing to exist, he still is ünder an obligation to do 
certaın things.”  Then their Lordships cite from the yudgment 
passages set forth abovc ın paragraplıs 4 and s. And their 
Lordshıps go on to observe—"such bemng the lav any 
creditor vyho comes into Couürt to enforec a right similar to 
that vvhich is clarmied in the present sürt: is bound at: least to 
shevr the nature of the transactıon, and that ın advancıng his 
money he gavc credit on reasonable grounds to an: assertion 
that the money vvas vanted for one of the iccognised neces- 
sities,” As to the povver of a vido to bərrov for the 
purposes of a tradıng business inherited by her on the ciedit 
Of its assets sec S/azz Szeidier v Acünan, (f) Sal?aölaz v, 
2layanlat, (£) 

And ın the casc of /”zosz2zno Kumar: Deöya, their: Loid- 
ship. held that those principles: appiy also to the povver of 
a Sebayet and manager of property dedicated to the vor-hip 
of a Dety The Lordships say, —” The: authority of the 
Sebayet of an idol”- estate vvould appear to be " €” analogous 
to that of the manager for an mfant heir, avhich: vas 
thus defincd m a yudgmcnt of this Committec, delivered by 
Lord yustice, Knight: Bruce,” and then the above passages 
are cıted, (2) 


As regards the capacıty of the ?azaZeszas2ıs Hindu. ladies 
to alıcnate property, it should be borne m) mind that the 
status assıgned, and appcars to be rightiy assıgned, to them 
by Hında lav, ıs, that of lıfe-long pupilage or tutelage Hencc 
they should be permitted to evercıse this exceptional povver 
only in cases of need or preservatıon of the estafe, (2) 


(e) See suğra ğ 393 and also 22 706-707. 
(/) 251A 18q, ig 
(£) 26 B 206 3 BomLR 738, see also 2 7(8 suğra 
(2) 21A.1aş, I$1 , see foot note (4) 2 888 sufra, 
(v) See sufra 16 756"7($ 
H, L—ı24, 
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Other persons competent to transfer property nöt their 
ovn are Exedutors, Admınıstrators, Trustees, Partners, 
Agents and the like, viho are authorized by statutes or by 
the orvners express or implied  consent, These cases are 
merely alluded here , the povver of thc tvvo first is discüssed 
later on. 

The princıples so lucidiy enunctated by their: Lördships 
in Zfrenooman Persad”s casc, and applied to other cases of 
analogous character, have been adopted and embodeed by the 
İndian Legislature in Section 38 of the Transfer of Property 
Act, 

Sub Sec ih —PREEMPTİON 

The lav of pre-emption vas introduced into İndia vvith the 
Mahomedan government, The province of Behar vyas an 
integral part of the Mahomedan Empire and consequentİy mn 
Behar the right of pre-emption vvas adopted and is enforccable 
irrespective of the partıes concerned (7) İt also applıes 
among the İndus of the District of Sylhet, (2) “The 
pre-emptor must be cıther a natıve or dömiciled in place vvherc 
custom prevalils, (7) The rıght is to some extent made 
applicable in the Punyab by statute (42) VVherc no: special 
custom 1s pleaded, a clam by a Hında for pre-emption müst 
be trıed on the principles of: yüstice, equrty and. good. con- 
science, (7?) 

VVherc there is no local custom of the right of pre-emption 
amongst the Hiındus, the Mahomedan lav of pre-emption vrill 
not apply, if the claimant and the vendor are Mahomedans 
but thç vendec is a Hmdu (o) VVhen mn such a case, the 
Hındu vendee, the Mahomedan vendor and the Mahom- 


(7) Yadu v lankı, 3g LA ror, 106 39 C orş 16CVVN ss3 isCL) 483: 
23 ML) 28 QAL) soş iıqBomLR 436 ıslC 69, Tokh v Ram, 
go 1 C 806 rozs P 742 , ladu v, lanoki, 3s C 575 

(2) Nabın v Rayanı, 25 C VVN gor, gö4 63 1C io6, 

(2) Parsasth v Dhanı, az C g88, 3 Pat LT sş6, 67 IC 7o6, 24 VV R g5 

(m4): Act Xİİ of 1878, Punyab Customs 186 

(ə) Kheyalı v Mulliek, zo C YVN ro48 (pat) 

(o) Aşımtulla s ladav, go C VVN ə?z , Furman v Bhurut, 13 VV R, F.B, 2) : 
Önf see Göbind 9: İnayatılla, ? A 77 F.B 
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edan claimant considered that the lav of pre-emption: vvas 
applıcable, it vvas held that the question as to thc applıca- 
bility of the lavv agamst a Hinda vendee vas not: neccssary, 
(2) İn this connection, see a?,/€ 2676:, 392, 446. 

VVhere the pre-emption is: clarmed” by a Hindu, he must 
compİy vth all the requrements of Mahomedan lavv (Z?) 
VVhen preference is clarmed among: rival e/ezmanir 2y rcason 
of relatıonship: vvith: the vendor, it müst be shovn that they 
arc descended from the common ancestor, (7) A son ma 
yölnt family cannot maitamn a clam to pre-empt a sale of 
yont family property made by the father as manager for legal 
neceəsity (s) 

See 8—61FT8 
Sub-Sec 1-OLASSES OT GİPTS 

The subieet of gift is diseussed in the Hindu codes and 
commcntarıes, under the Head Topic of Litigation, or Form 
of Actton, called Resumption of Gifts, vhere giftə are: divided 
nto  four classes, namely, (1) 2702e/, (2) möbrofer, (3) 
zalıd or (4) mvalid the origmal ivord: bemg: deya: (dx zavhat 
əhould be given) aazya, (sfğzr s vhat should not be given) 
datta (xx c güven 1 £ , irrevocabİy) and a-efaiia (suv - üngiven). 

ı, A öroğer güft consists of the donation of the donor”s 
ovyn property, vvhich is not prohibited, If a person has möre 
property than vvhat s sufficient for the marmtenance of 
those he is bound to support, he may mahe a 27o6e” gift 
of the excess, The Hındu Codes recoginze a man”. proprie- 
tary right over his vfe and son, but condemns a gift or sale 
of them hence a gift of them vvould be 274227 02€?, as appearə 


from vhat follov:s. 


(6) Sıtatam ə Syed, 4s B rog6 48 1A 475 24 Bom LER, sgs 26 CVVN 
221: 64 İC 836 igə2 PC.4l 

(2) Nıbın z Rayınr, as CVVN gör, gös 63 İC rgö, 

(7) Man v Bhagole, i929 A 419 

(s) Pratap v Shiam, 42. A 264 18 A,L) ti6: sş İC 37, büt see Hivanchal 
v Aypodhya, ıgəg O, 265 FB 
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2. Subyects of zənğzoğer güft are, either vhat are not the 
donor”s ovyn or exclusive property (though they are in his 
possession), or are vyhat is forbidden to be given avay they 
arc enumerated ın the folloving: text of Narada, thus,—“BThe 
sages declare that a person cannot, even vihen placed in 
distressful calamıties, make a 27o6e”  gift of a thing entrusted 
to him by itə depository, or: borrovved (by him fro n another), 
or pledged (to him), or vhat: is omt property (of: himəself 
and his co-parcener), or vhat is: deposited: (uvith: him by 
another), or his son, or, vife, or entirc: pzoperty, or vhat 
has been promised (to be given to onother)” 


The Mıtakshara in commenting: on, this: text sayə, that 
the text 1: intended to lay dovn the subyects of z//42/02e/ xyz/7 
but not to ındicate vvant of ovvnership , because the ovnership 
does exist in son, vvife, entie property and vhat is promised, 
İt veould appear  thercfore that a giüft of these though 
inbroğer may be valıd, in those cascə in vyhich the donor 1ə 
ovvner, For, m the same chapter, therc s the folloving text 
of Yanavalkya,—“ The acceptance of a gift: shall be public, 
c-pecially of immovcable p.operty ”—and the Mitakshara 
introduces this text, thus,—” İn this text the sages declare 
that the acceptancc of property of avhich the gift. is 2222 792e7 
should be publicly made by the donce” So it appsars that 
a 2oxaflals donee vyithout: nətice cənnət bö blamed if the 
thing, given dö not belong to the donor. 

3 A zalı (qə) gift is defined to be vhat has been made 
by a person of sound mind, and is not hable to resumption, 
Narada describeə seven kində of giftə that are lavfuliy made 
and cannot be resumed, in the folloving text— “The learned 
in the lav of giftə, vhat is given as the p:ice of good sold, 
or as remuneratıon (to an artizan or the like), or for the 
pleasure (of hearıng bards, musicians or the like), or out of 
affection (to a daughter or son), or in return for. a benefit, or 
for the purpose of the: beide”s: price, or for the parpose of 
spiritual benefiti” 


Thus it appcars that a gift for consideration is recognized 
by Hindu Lav, 
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4. An (“TI ungiven or) zəza/zd gift ıs defined to be that 
vihich: is lable to resumption, Narada describes sixteen 
kınds of gifts vyhich are illegaliy made and may be resumed 
as if sof.goven, in the folloving text, —“ Büt (1) vhat is given 
by persons under thc ınfluence of excessive fear or (2) vvrath, 
or (3) grief, or (4) suffering from disease, ($) vhat is given a 
bribe, or (6) mn yest, or (7) through fraud, (8) vhat is: given 
and” regiven ör iyhat is given by mistake), (9) vhat: is deli- 
vered by an ınfant (evho has not reached the sixtecenth year), 
(10) an idtot, (1) onc not szzz 224725, (12) one overvvhelmed by 
dıscase, (13) a drunlard, or (14) madman, (15) vhat is given 
viith the desire of: getting a return m the shape of  per- 
formance by the doneec, of some vvork (if not performed,, or 
(16) vhat is given” tö a person not. a proper obiect of the gift 
but representmg himself, and mistaken by the donor through 
ıgnorance, to be a proper obyect, or for the pe: formance of a 
relıgious act (falsely stated by a badman vvho really vvanted 
to use the same ın gambling and the like)—all this is ordamed 
invalıd güft (as if xof göven), 


The fifteenth ınstance shovvə that a gift may be subicct to 
a condition sübsequent , and the güft: is Hable to defcasance on 
the non-fulfilment of the condıtıon 


The author of the Mitakshara  conclude- the subycct of 
git thus—” He vvho  acca/F any of the: sixteen: kinds of 
invalıd güftə and he vho geces an z/,27”oğer güft, the punish- 
ment of both of them rs declared by Narada m the folloving 
text, namciy,—“He ho out of covctousness accepts an 
invalıd güft, as also he ivho gives an z/4ö/ o2er gift, the donor 
of the 2/)2/o2er git should be punished, and) İlkevvise the 
acceptor of the z,va/zd gifto” 


İt should be observed that the enumeratıon of ziz42702c” 


gift mcludes four kində of: property of: vhich: the donor: iə 
not over, but hold. the same as trustec VVith respect to 
the gıft and acceptance of the same, the folloving: provision 
found ın an early chapter of the second book of the Mıta- 
ksharü (on sloka, it, 24).—BPunishment: is: ordamed” for 
the gift and acceptance of vhat is not (the donors) pro. 
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perty,—ın the follovıng text,— “He vyho accepts an z/42742c?” 
gift (knoving that the donor is not its ovrner), as also he 
vo gives an z/s?/oğez gift, both of them should be punished 
İike thieves, and the highest  penalty shall be miflicted on 
them.” 

Therc appears to be a dıstinction betvveen z?)22792ez gifts 
of vyhich the donor is the over and those of vyhich he holds 
possecssıon as merc trustee but is not ovner, 

Accordıng to the Indian: Contract Act, Section 108, a 
person in pos-esston of  göods by the consent of the ovner, 
may give a good title to 2a2.a/zdie buyer vvithout nötice Büt 
a voluntecr donce has no such equrty as may be involked in 
favour of a 2oyzciffdle purchaser for value, 

İt should be observed vrith: respect: to the gifts of one” 
ov property, vraich are ordamed) z//2? 0ğe6/ as set forth 
above that they are valıd ın lav, though ə/zo? 4/2? vvrong, 
and that the donor ıs not ıntended to be İtable to puntohment 
for makıng them , his: ovrnership: beng, admıtted, he müst 
be held to be legally competent to make a valıd gift, sale 
or the like alıcnatıon, Amöng, these z//427026/ gifts: is 
ıncluded the: g/7 of soz, vvhich according: to some Commenta- 
tors applıcs one to the g2/7 of aa onİy son, Büt the gye/7Z 
of a son, vrhether of any son, or of an only son, is only 
2uöroğer, and: vzot ?nvadıd, though the father"ə ovnerəhip 
over the son, s at perəcnt restricted as: regardə alienatıon, 
only to a gift for adoption, The: principle of: /acizən valet 
15 properiy applıicabic to this case, 

Sub-Sec n—DEYFINITION AND REQUİISİTES OF GİPT 

Gift in: defined by Hindu lavyers, to bo the creation of 
another person”s proprictary right after the extinction of 
onc"s ovn proprietary right: the subicct matte: of the gift, 
The Mıtakshara (on Yamavalkya”s sloka in 27) sayə,—“Gift 
consists of the extinction of öncs, ovn” propetty, and the 
generation of another”s property , and if that another aece?is, 
then and not othervvse the genaratıon of another”. property 
becomes complete (or effectual or operatıve), The acceptance 
agaın, is threefold namely, mentel, verbal, corporeal : mental 
acceptance consists of the utterance of the concept of relatıon 
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(betvveen himself and the thing gİven as over and property), 
by an expression lıkç—“This becomes mine”, büt corporeal 
acceptance ıs manifold, consiısting) of reçeipt or touch (of the 
thing given), ör the like,” 


Mental acceptance appears to be presumed from th: 
silence of the donee vvhen in his presencea gift is made by 
the donor ın his favour, ör vyhen he recetves a thing sent to 
him as gift or persent, or is informed, of: the gift, accordıng 
to the maxım,—""vhat is: not: prohibited or: dissented from, 
becomes permitted or assented to.” 


Difference betvveen Dayabhaga and Mıtakshara on 
gift and acceptance —İt should be observed that therc are 
tvvo factors ın a gift, namely, (1) the extinction: of the dönor”s 
right, and (2) the creation of the donec”s right İn the Daya- 
bhiga therc s an interesting: discussion of the question 
vrhether it is only by the donor”s: act of relinquishment of 
hıs right over the thing in favour of: thc donce, or: it is also 
by the donec". act of acceptance of the thing, that the 
donee"s right over thc samc accrucs ? “The İcarned author of 
that treatıse maıntaıns the first, and controverts the second 
position that acceptance by the donce s also necessary ın 
addıtıon to the donor”s act, for the completion of gift he 
refers to a grammatıcal rule, according to vvhich a vvord formed 
by the suffix £rz bemg affixcd to a verb, sıgnifies the agent, on 
vyhose excition depends the completion: of: the act imported 
by the verib, and thereforc the vord 477? or donor formed 
by annextmng 7/z to the verb az) (—Latın do) meaning to 
give, müət: signify the: person by vhose: act the g?oz,g is 
completed , and gocs on to port out that if acceptance by the 
donee be admıtted to be necessary for the completion of a 
gift, then the donee vvould become the donor, Accordingiy 
he maıntaıns that both the effects, namely, the cessatıon of 
the donor”s right and the accrual of the donecs right are 
caused by the donor”s act of £77zg, No doubt the gift 
cannot become effectual or operatıve vvithout: acceptance by 
the donee, İf he refuses to accept, then according to the 
Dayabhüga his right vyhich: accrucd by the: donor act 
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becomes extinguished and a nev right accrues to the donor 
as if the property vvere never appropriated by any person. 
The above passage of the Mitaükshar3 may be construed to 
support either  vrevv , but the Mitakshara school appears to 
hold that gift itself is incomplete vithout: acceptance 

Thus it is clear that there is an: important: distinction 
betvvecn the tvo schools vyith: respeet to the reqursites of a 
valıd gift according: to the Mitakshaik school acceptance iə 
necessary, therc can be no complete gift vithout the dönec”s 
consent , vyhereas according to the Bengal sehool the donor”s 
act of giving: alone  completes the gift İt evould no doubt 
be infructuous and ineffectual in: case of: non-acceptance by 
the donce, but practıcally the assent of a porson may alvays 
be presumed to that evhich is bencficial to him. 

The accepted rule of English: lav. is: stated by Shephard 
and Brovn in their commentary on the Tran-fer of Property 
Act, to be, that “uvhen once the donor has done his part ın 
tran-ferring the property, it vests in the: döncc, “übicct only 
to his dissent, İt is not positive: cönsent, büt absencee of 
dissent, vyhich is requrred to make a gift complete and irre- 
vocabİc, 

İt should, hovvever, be observed that acceptance by 
positive consent must be necessary, if the gift be ozz£? oz: Or 
condetiona/ ie, depending. on a condition to be: fulfilled by 
the performance or non-pe formance of something by the 
donec. 

The Mıtakshara school may seem to go further, and to 
requrre possession or actual enyoyment by the donce for the 
completion of acceptance, Since it göes on to say (Mit, on 
Yaş r, 2?),.—“As recerpt or the like may be made: immediately 
after the bestovval af ivater (by the donor, accompanying the 
act of gıiving, “being the: prescribed: ceremony for gift,—”) 
(6) on gold, cloth or the like (moveable pro perty), even the 
threefold acceptance becomes completed, But mn the case 
of a fteld or the like (land), avithout: the enloyment of the 
fruıt, co: porcal acccptance is: not posible, there müst be even 


a slıght enypoyment , othervvise, therc is no completeness of a 


(0 Yext No riz on/e 5 973 
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gift sale or the lrke (transfer), A title vithout corporeal ac. 
ceptance consisting of the en)oyment of the fruit (produce) is 
vveaker than a tıtle accompanıed by enypoyment This is so, 
in the absence of knovvledge of the prtor or posterror date of 
the tvvo , ın case of knovvledge of the prior and the postertor 
time, the title of the prior date, though defective (in that 
vvay), alone prevaıls.” 

It should, hovvever, be noticed that in the above passages 
of the Mıtükshara, the subyect dealt vvith is the proof of prio- 
rıty betvvecn tvvo persons claiming title to the same property 
and the requlsıtes of güft are incidentally discussed, and the 
questıon of possçssion is considered vith: respect to all kinds 
of transfer, as a factor determining: priority of tivo titles : 
and vyhere their chronologıcal priority is not knovn, there 
a title created by a gift, sale or the: like, vrhen accompanied 
by possesston, tö stronger than another title vithout posse- 
ssıon. VVherce such prtority is knovm, there the title: prior 
ın point of time) prevalls, Büt this is different from vhat 
are required for the completton of a gift as betvveen the donor 
and the donce 

Transfer of Property Act affects Hındu lav, as to 
mode of gift.—Accordıng to the definition of: Gift in the 
Transfer of Property Act, Section 122 the requisites of a 
valıd güft are as follovs,—(1) the subyect of the gift must be 
certaın existing. property, (2) it müst be made voluntarily and 
vyithout consideratıion and (3) it must be accepted “by or on 
behalf of the donce during: the) İlfe-time: of the donor and 
vrhile he ıs still capable of giving. büt: “if: the dönee dies 
before acceptance, the gıft is voidl” 

It should be noted here that the provision to the effect 
that nothing ın the second chapter of the Transfer of Property 
Act shall be deemed to affect any rule of Hındu lav, has nov 
been repealed by Act XX of 1929 and the vhole of the second 
chapter is nov” made applıcable to the Hındus, 

Agreeabiy to the Transfer of Property Act, a gift may be 
made to an unborn person, subyect to certaın conditions : see 


Sections 13 and 14 corresponding: to Sections 113 and 114: of 
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the İndian Succession Act, Hence Sectıon 122 defining gift 
cannot b: taken to mean that the donee must, in all cases, be 
in existence at the tıme of gift, Acceptance before death of 
the donee, therefore, does not imply that the donee ss actually 
in exıstence vvhen the deed of gift is evecuted, The Ghapter- 
on .Gifts, did not: affect any rule of Hindu or Buddhist lav, 
save as provided by Section 123, By the amendment of 
Section 129 by Act XX of 1929 the vhole of this Chapter is 
nov, made applicable and the Hındu lav on the subieet of 
gift is thereby abrogated, 

Hence Sectton 123 vyhich preseribes the mode of: effecting 
a gift, does: affect the rules of Hindu lavr on the subiect, İt 
şays that a gift of immoveable property müst be eflected by 
a registered. insirument: signed by or on behalf of the dönor, 
and attested by at İcast tuvo: vvitnesses, (//) And a, gift: of 
moveable property may be eiffected etther by a ?egzs/ered 
əısirument, sıgned by or on behalf: of the donor, or by 
deleve)y. 


The Section göes on to say—" Such delivery may: be 
made, ın the same vvay as goods sold may be delivered,” that 
is to say, “by dog anythıng vvhich has the effect of putting 
the thing given m) the: pöxscəsion of: the doönce, or of any 
person anthorızed to hold them on his behaif” sec the Con- 
tract Act, Section go and the illustrations under it Büt vith 
rcspect to  qz/zzezy for effocting the: sa/e of tangible immove- 
able property of a value less than one hundred rupecs, 
section $4 says that such “dz/zvery takes place yvhen the 
seller places the buyer, or such person as he directs, in poss- 
essıon of the property.” The former relates to movcables, 
and the İatter to immoveables and  hence there is this 
driference betvveen the tuvo cascs, as to vhat constitutes 
deluvery 

But as regards the mode of effecting a complete: gift by 
delivery of possession, the rule of Hindu lav is changed vıth 
respect to both moveabİe and immovcable  property, by Sec- 
-—————“—“—— “501... 


(4) Gift for religious Charity exempted from the operatıon of See, 123 seç 
ante £, 80, 
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tion 123 vvhich provides tvvo alternative modes for moveables, 
namely, eıther 4e/:ve?y or ?egesiered  irstrument , vrhile the 
latter is the only mode it provides for a, gift of immoveable 
property, although a sale of such property vvhen tangıble, 
and of a value less than one hundred rupees, may be made ın 
erther of the tuvo modes as ın the case of a gift of: mövcable 
property. 

İt is difficult to understand the principle of: the: distinc- 
tion, vihy possession alone is deemed süfficient fo sa/e (Sec- 
tion 54) as vvell as for ?zzoyigage (Sectıon sə), büt not for gə/4 
of the same property. (7) 

Practıically, hovvever, possession müst: accompany or 
follov ın the maşyority of instances of gift of both mövcable 
and immoveable property, although it may not be held as an 
ndispensable requisite for a cömpletc gift , and it is döübtful 
vrhether even the MıitaksharA school regards possesston as the 
stne qua non ofla güft, or as a merce factor for determining. the 
prrority betvvecn tuvo rival transfers of the same property. 

Züavıng regard to (le amendinent of Sechons 2 and) 129 
of the Transfer of Proğeriy Act, He Hindu (s of güft 
based on texis has, bı actıcally, become of no imğortance being 
yeblaced öy the Transfer of Proğerty Aet, 

Delivery of registered deed, Possession and Regis- 
tratıon.—Although according: to the: provisions of) section 
123, there cannot be a gift vithout a registcied deed, it: does 
not necessarıly follov, that if therc be a registered decd of 
gift, there müst bc a complete and irrevocabİc gift, Suppose 
a person ıntending: to make a gift of a picec of land for resi- 
dence to a person vhəm he belleved to be a meritoriots and 
vırtuous man reduced to poverty for no fault of his ovn, 
execufes, vvıthout the latter”. knovledge, a dced of gift, and 
causes it to be duly attested and registered, and gets back 
the document from the Regiətration office, but in the mean- 
time he discovers that the fellov is: addicted to a vicious 
course of life, and has on account of it squandered his: patrı- 
mony and ıs not at all a vorthy obiect of bounty , so he 


(v) Sectuon 123 of the Transfer of Property Act, 
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changes hıs mınd, destroys the registered deed, and makes a 
gift of the same property to another vvorthy person, by an- 
other registered deed in vvhich are recited the facts of the 
due execution and registration of the first deed, of its not 
havıng been acted upon and given effect to, and of its: des- 
truction, and delivers the second deed to the donee vho is 
also put ın possession. 


Surely in such a case the intended donec cf the first deed 
of gift, cannot claim the  property by virtuc of that deed 
alone , because the other requısıtes of gift are vanting. 
Sıimilarly, a sale also cannot be effected by a registered inse 
trument alone for, the ıntention of the executant may be 
not to transfer the property but onİy to keep ıt 2eəa/)2 
in the name of the nomınal buyer, vrith or vvithout: his: knovve 
ledge. 

The delivery of the deed to the transferee scems to be 
necessary for completing the transactıon it vvould be conclu- 
sıve evidence of the transfcior”s intention to do so 

It has already been observed that although delivery of 
possesston affords important evidence of transfer, still under 
the Hindu lav the same vvas not absolutely necessary for the 
completion of a gift, if the other: ingiedientə vere: present, 
İn a case vyhere (he donor vvho vas out of possession, did. all 
that lay ın his pover to do to complete the giüft, and accep- 
tance by the donee vvas proved, the gift vvas held valid accord- 
ing to Hındu lavv, as betvveen the donce and the vvrong-doer 
in possession, though the donor could not deliver: possession 
to the donce, (ze) Possession vvas decmed nccessary under the 
Hindu lav as tantamount to acceptance of tmmoveable pro- 
perty. Hence ın the absence of some possession or accep- 
tance, a registered deed alone is held not sufficient to make 
the gift: complete, in a case not göverned by the Act, (iz) 
Although under the Act, delivery of pəssession is: not neces- 
sary ın addition to a registered deed of gift, still: acceptance 
is requrred, (7) 

(zz) Kali Das o Kanhya, rı 1A 218 


(x) Lakshimoni v, Nittyananda, 20 C 454 
(92 Dharmodas z Nistarını, 4 C 446) Bat Rambal 2 Bal Mani, 43 B 224. 
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But it should be borne ın mind that according to the 
Bengal school, acceptance by the donee is not necessary, the 
transfer of property beg effected by the donors act of 
giving. This döctrine, hovvever, does not appear to have been 
brought to the notice of the Coürts, 

A Full Bench of the Allahabad Hıgh Court has held that 
after the passıng of the Transfer of Property Act, delivery of 
possessıon 1s not essential to the valıdıty of a gift made by a 
Hindu. (z) 

The Lahore Hıgh Court holds that it is: not eəsential 
under Hındu lavr that possession of the gifted: property 
should be actually transferred from: the donor to the donee 
espedtally vhen the donee is a minor: and İlves vuth the 
donor, (4) İn a sımılar case it is not: necessary for the hus- 
band to vacate the house vvhieh vvas the subyect of the güft 
by the husband to the vvife and in vhich they vere both re. 
sıdıng from before the datc of the gift: (2) 


VVhen the lav requrres a registered deed, it appears to be necessarıly 
impled: that not only the executton, but also the registratron of the deed 
should be voluntarıly made by the donor, hence a deed of gift: registered 
compulsorily vvould not: be süfficient (c) But it has been held that a deed 
of gift executed by the donor, but registered. at the ınstance of his vidov 
after his death, is efficacıous and valıd (4, There is, hovvever, an important 
dıstinction betiveen the Registration Acts and the Transfer of Property Act 
vath respect to registration 1 he Registration Acts do not requrre any 
transfer to be made by vriting), in fact all transactions amongst Hındus could 
be effected by vvord of mouth only all that the Registration lav requtres is 
that if certaın transferə are made by vritingə they must be registered vvithin 
a certaın time after execution, hence a transfer may take effect from the 
date of executton of the document, and not from that of its: registration But 
the Transfer of Property Act does, for the first time, requrre that certaıh 
transfers can nov: be e//7c/ed only by registered instrument , there ıs no transfer 
of property, therefore, before registration The vvords of Sectton 123 are 
“For the purpose of makıng a gift of immoveable property, the /) asisfer must Xe 
efeeted by a registered instrument b İt is clear that there can be no gift: ö4/ö/e 
regiətration , the transter of the property iə not eftected by the executton of the 


(ə) Lallu ve Gür, 45.A tiş FB: 20AL ) 744, İ81C 7,8 goz A 407 

(a) Sarvran v Mansa, 1930L 145 

(0) Dhanna v Parmesharı, 1928L g 

"z) Ramamrıtha v Gopala rg M. 433:6 ML) 207, 

aəaəə v Sura), ao A 392, Meryyalu v Anyalay, 45 M 672 2 MİL, 
. 409 
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instrument: of” gift, regis/ralıon like acceptance, belmng necesşary to cömplete 
a gift ünder this Act There is no necessary presumption that the executant 
intended to complete the gift, because he executed the deed Hf he did not 
Cause it to be registered vvhen he cönid, there is rather 3 presumption m the 
qther vay If those vpords be conətrued to be equrvalent to —”the tranşfer 
must be effected by an instrument vvhich is to be registered,” then a gift may 
be effected by a deed executed by the donor and registered by his legal repre- 
sentatıve after his deith , and then there may also be compulsory registration, 
if the other requirements are proved to have been complted vyith The  ques- 
tion is beset vtth  considerable difficulty vyhich is: probably sought to be 
removed by declarıng that Sectrons $4, $9, 107 and 123 of the Transfer of 
Property Act requtring: regiştered instruments for eflecting transfers shall be 
read as supplemental to the Registration Aet, (Section 4, Transfet of Property 
Act) , but vhat is intended is not eleir 
There vvere various conflicting: decisions on this: qucstion 

and partıcularly of the Madras (e) and Bombay (7) High 

Courts, but the matter ıs set at rest by the Prıvy Council (7) 
by holding that on delivery of the deecd to the donec there 

vras an acceptancc of the transfer as contemplated in: Sec- 
tion 122 of the Transfer of Property Act, and thereon the 
gift becamc effectual, subyect to its registration as requrred by 


Section 123. 


G P. Notes.—The recognısed mode of transferring Göl 
vernment Promissory Notes and the like, is, by endorsement, 
hencc merc delivery of such property vvithout: endorsement) is 
not suffictent to effect a gift. Accordingİy a: person: claming 
to hold such notes standıng in the name of the donor, as 
donee by delivery of possession, vvas held not entitled to the 
same, the gift berig: incomplete: vvithout: endorsement, (2) 
But the deliyery of such notes to the donec in  contemplaftion 
of death by the donor, but uvithout  endorsement, ivas: held 
to bc suffictent to vest them in the donce (2) and to entitle 
him to eompel the dönor”s legal representative to endorse the 


same to him after the donor”. death (7) 


(e) Venkatı Rama c Pıllatı, qo MG 204FB 

(/) Atməram e Vaman, 49 B 388 

(g) Kalyanasundaram e Karuppa, so M 93 şı CVVN şoş 

(32) Khursedyi s Pestony, rz: B:s73 , Merbni v Perozbar, s B: 268, 277 
(cz) Upendra v Nabın, ə BLR OC ış 

(7) Vısalatchmı z Subbu, 6 M. H C zz 
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Blb-Sec. li(a)—00NDITIONAL GIPT £ DONAT10 MORTİS GOAUSA 

Conditional gift —”"It has already been observed that con- 
ditional gifts are recognized by Hindu lavr, and it has been 
held by the Courts that vrhen a gift is othervrise valıd it: may 
be accompanred by conditions imposed on the donee, such as 
performing the vvorshıp of the dönor”s family God, or fur- 
nishing mam tenance to the donor himself or to any other 
person, 

A gift may be made subyect to a condition: subsequent, 
that the property should pass over to another person on the 
happening or non-happening: of some: üncertain future event 
(2) İt is held by the Vudicial Çommittec that a Hindu has 
povver to makc a conditıonal giüft of property vvhether by vay 
of remaınder, or by vvay of exccutory bequcst, upon an event 
vvhich is to happen, if at all, immediately on the close of a life 
ın beng (2) The donce to vyhom the gift over is made must 
be alıvc and capable of taking vvhen the gift speaks, and the 
gift is to take effect on the death of a person then alive. (9) 

Under the category of  conditional gifts, cömes a, giüft 
made ın çontemplatıon of death, the gift: bemg: defcated or 
revoked on the reçovery of the donor İt has been held by 
the Madras High Counrt that effect must be given tola, gift mn 
contemplatıon of death, vhen all the requisites for. a valıd gift 
under Hındu lav have becn fulfilled, namely,—“A giving 
çıther orally or by vriting: vvith: the: intention to pass the 
property ın the thing. given, accompanred by its actual deli- 
very and acceptance ın the donqr”s İrfe-time,” The thing 
must be proved to havc becn delivered vith the intention: of 
making ıt the property of the donee from the time of delivery 
subyect to a conditional right of resumption. (7)) 

Sub Sec hi—MAIİINTENANGOE GRANITS 

The definition of gift (o) shovs that by the donors act 

of giving, hıs ovrnership in the property given becomes, ev- 


tingurshed, accordingiy vvhen a Hindu makes a gift by the 


" See ğost, Sec 4, Sub-Sec v “ Estate, Limitations”" 

(2) Hırı v Anmol, 1928 A 699 

(7) Sooryeemoney v Denobundhoo, 9 MTA Tro23, 135 

(m4) Yarokessur v Soshi, g C 92 101A şi 

(ə) Visalatehmi v Subbu, 6 MEH C 2zo , see Bhaskar s Sarasvyaatıbaı iz .B.482, 
495 , see also Upendra v Nabın, 3BLROC riş (o) Su.a 2 991. 
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simple vrords-—“T give this property to you”—he passes to the 
donee all the interest vyhich he is then capable of  passing in 
the property : hence the donee must be entitled to all the rights 
of the donor, ın the absence of reservatıon either express or 
necessarıly implied, The rule of Hindu lav on this: subiect 
is the same as is laid dov mn the Transfer of Property Act, 
(Seetion 8) and the Succession Act (Sectıon 95). This is the 
modern rule of construction of: grants, according to vhich 
a grant is construed strongİy agamst the grantor viho can- 
not be saıd to have intended to retaımn any rights in the 
subyect matter of the giant unless there be vvords in the 
grant itself, expressing or necessarily impilying: such: inten- 
tion, 

VVhen, hovvever, a grant is expressed to be made for the 
grantees maintenance, vvhich he requrres only for his life, then 
the grant ıs presumed to be limited to his life onİy, unless it is 
expressed or necessarıly implied to be heritable, İn the case 
of Rameshar Baksh Singh (6) it has becn held by the yudicial 
Committee that vvhen a grant for maintenance is made by the 
holder of an impartible estate to a )ünior member ofa 7omnt 
family, it is: 27? facie the intention that the gift should be 
for life. The same vtev, is thus expressed ın the case of 
Aaharanı Benz Pershadl “Yheir Lordshipə vill not discuss 
at length the terms of the grant, vyhich: vas: expressiy made 
ın “İieu of: maintenance,? İt vvas, therefore, 2729926 /acie 
resumable on the death of the grantee in accordance vith 
the lav, laıd döv in the cases cited by the Subordinate 
ludge”” (2) 

İn the case of 7:/x7s9z Muğle??ee, the same prınciple is 
applıed to a maıntenance grant made to a iunior member, 
the terms of vvhich vvere not knovm : “İt remained only to say 
vrhat could be presumed as to the nature of a A//o?ğos grant, 
the exıstence of vvhich is not disputed, büt of the terms of 
vrhich there is no direct evidence,  Böth Cöürts in İndia held 
that the most that could be assumed as to the duratıon of 
such a grant, vras that it vvas for the life of the grantee, They 


o, Rameshar v Ar)un, 23A 194 281A,r, 
9) 26uLA 216, 220, 
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further held that such a grant, regarding it as one for the 
İlfe of the grantee, could not be presumed to be more than 
a grant of rents and profts, and could not be presumed 
to carry vvith it a right to open mines and remove mnerals 
vvhichi are a portion of the sol, İn these conclusions thef 
Lordships concur.” (7) 

This case lays dovrn an important principle, namely, that 
vyhen rents and profits onİy and not the co/2zr of any land 
are presumed as intended to be assıgned, as ın the case of a 
maıntenance grant resumable at the grantee”s death, (s) the 
assignee is entitled only to the income yıelded by the the surface 
of the land and not to the subsorl or underground rights, süch 
as those of openmg mines and raisıng coal. or other sub- 
acent minerals forming part of the sol vrhereof the proprie- 
tary interest vvas not transferred to the grantee, (2) The 
same principle appears to apply to service-tenurc- ın vhich the 
usufruçt onİy of the land granted, is intended for eniloyment 
by the holder of the service ın İeu of his remunetation, during 
the continuance of his service, 

But avhere the members of a ğuünlor branch  entitled 
to maıntenance have for three generations held lands granted 
by vyay of maintenance vvithout any interference on the part of 
the Zemindar for the time bermng, erther by avay of  cönfirma- 
tion or revision, the süccessive en)oyment Püstifies the  pre- 
sumption that the grant vas intended to pass all the interest 
in the land for the support of the grantee and his heirs ın 
perpetuity (zz) 

İt has already been observed (7) that there are mainten- 
ance grants made by the holder of an impartıble estate to 
iunior members, and intended to be held by them and their 
heirs male in the male line, vhich are saıd to be resumable on 
the indefinite failure of: male issue, by the holder of the 
impartıble estate for the tıme being. But such grants con- 
travene the prıncıple enunciated in the Tagore case, and 


(r) 3) C 2oş, 27 32: A 8 QCVVN, o?) 2CL 403 ŞAL sə 7 


Bom LR 9əo is MLİ zo 
(6) Yarla v Ramasamı 4 M 102 (1) See anie £ gşg 
(u) Salur, Zemind ir of o Pedda, 3M r, 
(0) See anfe 5 göo 
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vvould involve great deal of hardship and in)ustice by dis- 
turbing the titles of: 20224: /72z purchasers for valne  vithout 
notıce , if they be alienable as they are held to be by the 
Yudicial Committee in the case of Faza2 Varsing Deb, (u) 

The grant of an estate resumable on indefinite failure of 
male issue is unknovnn to Hındu lav They may be recog- 
nised as assignments of the rent: and profits only and not of 
the land itself, ıntended for enyoyment successively by the 
grantee and his heirs male in the male İmne for their lives, 
the grant bemg cenfirmed, as it vvere, after the death of each 
life-tenant, to his heimrs male, İf such resumable maintenance 
grants be recognised as valıd, then they should, as has already 
been said, be held zyza/2z3a2/e as bemg an interest in property 
restricted in its en)oyment to the grantee and his heirs 
male personally, and as such, cannot be transferred by any of 
them, accordıng to the prınciple lad dövn in the Transfer 
of Property Act, Section 6, Clause (d) and specially the nev 
clause (dd), This vvould offend the English Lav”s abhorrence 
of inalienability of property but it appears to bc the onİy vicvv 
çonsistent vvıth the prınciples of the Mitükshara lav of) Pont 
familtes and mpartible estates. İn onc casc it has been held 
that a maıntenance grant may be heritable, but not necessarıly 
alıenable, (x) 

Sub-Sec 1v—GİFTS TO YVOMEN 

VVhen grants made to vvomen and specially to vidovvs 
appear to be mntended as provisions for their maimtenance 
then a presumption arises ın favour of their construction as 
conveying İife-estates only, unless there be dıstinct vrords to 
shovv that the interest given is heritable and alienable, Such 
a construction is undoubtedly consistent vvith the ordinary 
ideas and vishes of Hindus viho do not desire their estate 
to pass out of their famıly., Accordingİy grants to vvomen 
have been held to ercate only İife interest, though the 
grantee may be declared to become “ heir and 7əza/:2”” (7) or 


(ee) 9 MIA sş, 64-s , sec also Kopilnauth v Government, 22 VVR iz and the 
Durbhanga Habuana cases at p 9s$ s427a 


(x) Bhaya Dırgu) v Pande Fateh, 3 CL) sar 
(9) Shmsool v Shevukram 21A z, 14 22VVR 4og 
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“ ovvner””, (a) or “ ovvner ” yust as the grantor is ovrner, (a) 
Gift by husband —" There ıs not, hovvever, any general 
rule of Hindu lav that a diısposition in favour of vveomen 
creates only a limited interest, such as they have m) property 
inherıted from a male relatıon accordıng to the Bengal 
school, But there ıs a special rule applıcable to a gift by a 
Hındu husband to his vvife, of z/)zszoveağ/e property vvhich 
she ıs not entitled to altenate, vvhich therefore cannot consti- 
tute her S77z4/24x: property according: to its definition (2) 
But even in her case ıt has been held that if a testator 
intends to give an absolute estate to his: vyidovr, she) is 
entitled to the same, (c) But in construmg: deeda and. vills 
vrhereby 2/)ozeağ/e property is given by a hüsband to his 
vvife, the special rüle of Hindu lav is not: referred to in all 
cases , this circümstance explaıns vvhy  similac vvords are 
construed by different Courts to have different: effects, 
Accordingly ın the casc of /Ziezssanınt Suryaman:, a deed of 
gift to the donor) tuvo vvidovrə and. a daughter-in-lav, declar- 
ng that they shall be as 9xa/:£ va büüd  ikhtiyar, ist, 
€ ovyners vvith proprietary  povverə ”—is held to convey 
heritable and transferable estate, (4) but similar vvords vvere 
held to have a different effect in the cases at the end of first 
paragraph of this topic, (€) The Privy: Council: has: növ, 
explaıned its prevtous decision: and the lav on this: subyect, 
(7) and ın another case from Mithılğ, it is held that a simple 
and pure gift by the husband to the vife does not convey 
to her absolute ovnershıp, and she takes it for her İife only 


(z) Annaşı v Chandrabıı iz B s03 

(a) Harılal ev Bar Reva zt B 3z60, Mathuta v Bhikhan 19 A: 16, see also 
Radha v Monıranı aş C 895 3ş 1A ti8 2 CVVN ?29 8CL) 48 ro 
Bom LR (o ŞAL) 460 İ5ML) 28? 
9 For elaborate discussion, see aəize 22 823 828 (5) DB 4r, 18. 

(O) Collany v Luchmee, 24 VV R. 395, Suraymını v Rabi so A 84:7CL) 
ış K3CVVN əş: o Bom LR 9:8 MLİ7 3SİA iç, see Mohan 
v Nıranyan 6o IC 6 (L), Murukonda ve Murukonda, roL VV 269, s3 
IC 253, Sasıman v Shibnarayan, 49 1A 25 26 CVVN 492 35 CLİ 
427 30 AL ) 302 24 Bom L.Rs76 651C 193 0n appeal from ag 1C 
7$5 , see 66 83g-828 suğra 

(4) Mohan v Niran)nn, sayra , Naulakhı v lar, 40 A 575 16ALİ söq 46 
LLC gos (€) $ce 05 823-838 ante, 

(/) Ramachandra ə? Ramachandra, (see su2za p 825) 45 M 320 491A rao, 
13 26 C V/N. 73 əs CL1s45 2 ALİ 684 34 Bom L.R göş . ö7 

.4 


vyhether limie 
ted vhen 
given b 
husban 


1004 ALIENATIONS AND VVILLS ( C. XVI, S, 3, ss. iv 


veithout any right of alsenation unless that povver is exp"ess- 
İy given to her. (£) The same Board m a case not 
governed by the Mıthıla lav, has lad dövn that such pro- 
perty is taken by her as her strıdhan, but over vvhich she 
vvould not have any povver of alıenatıon unless such povvyers 
are conferred upon her. (2) But in a recent decisıon, the 
Privy Council lays dovr that the Board has held sucha 
propositton as vvrong, vvithout, hovvever, referring to the last 
mentioted decision of the Board, (s) and this has been 
finally approved by the same Board (/) also avithout noti- 
cıng the Board”. decision in the case of /Varssəşg ao (6) 
vyith the result that if the donor does not confer upon the 
VVıfe express povver of alıenatıion, such pover may, never- 
theless, bc deduced from the terms of the gift, if, the vvords 
used are sufficient to confer upon her absolute ovnership, 
unless the circumstances or the context shov” that such 
absolute ovvnership vvas not intended. İn this: connection 
see page 730 regaıdıng the effect of section 8 of the Transfer 
of Property Act and g$ of the Indian Sucoession Act on 
Hındu lavv, 

And vvhere a testator made a gift to his vvıfe and son in 
the follovvıng terms, “ The remaınıng 4 Annas İ give to you 
and the son born of your svvomb for your maintenance ”-——and 
then declared hıs intentrons vvith:respect to their respective 
intercsts under the gift, in the follovvying vvords,—” upon my 
death you and your sons and grandsons, özc., ın due order of 
succession shall hold possession of the Zemindarı, And Ii give 
to you the povveı of makıng alıcnatıon by sale or gift ş” it has 
been held that on a true construction of the gift each took an 
absolute interest ın a z anna share, and the vvords “ for your 
maitenance ”—dıd not reduce the interest of either to one for 
fe only (2 


(g) see ante b 827, Hitendra v Ramesvar7 P şo 32C.VVN ?öz 48 CİL). 
83 g28 PC 1ız appeal from 4 P şto: 88İC Hart 

(8) Nersing v Moha Laksemi, 50 A 375 33 CVVN qoös :48CL İ, YOĞ ş see 
Mohadeov Babyva "272“) 08 

(a) Shalıg o Charunyıt, rı L 645 34 CVVN ro PC 

Cə hazmohan v Pandıt, 3Ş5CVVN 4: 3630 PC 2şş, see Bıprodas s Sadhan, 
s6 C 790, Pramatha rv Suprokash, s8 C 

(£) şoA 375 32 CVVN qoöş CİL) od, 

(2) İogesvar v Ram, 33 C (70 231A R öML) 7s. 
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İn this case it vvas contended that the mother and son 
took as )omt-tenants and not as tenants-ın-co nmon. But 
them: Lordəhipə  reyected this: contention: holding. that: that 
extremely technıcal rule of English conveyancıng ought not 
to be imported into the: construction of a Hindu vill, th: 
principle of ioint tenancy bermg unknovn to Hindu lavv, ex- 
ceptıng: in the case of co-parcenaty betvveen the members of 
a Mitükshart undivided family. (/z) 

Gift to vromen other than vvife,—As regards vvomen 
other than the grantor/s vife, although theie is no rule res- 
trictıng their rights in the property conveyed to them, still 
ın the absence of vvords indicatıng the transfer of a heritable 
and alienable interest, a grant appearıng to be made as a 
provısion for maıntenance, avhich: the: grantor is bound to 
make, may be taken to confer only a lİife-ntetest, as has 
already been stated, (4) But othervvise, vvordə süfficient to 
pass an absolute estate, if the gift sverc made to a man, 
v"ill confer the same estate on a vvoman, (o) Accordingiy, a 
deed of gift by a Hindu to his sister to the effect that she 
shall enyoy for İife, and on her death her husband, sons, 
grandsons and other heirs: shall continue to en)oy and 
possess in successton and shall have pover to give or: sell,— 
is held to confer an estate of ınheritance, though the heirs 
vvere enu mcrated ın improper order, (2) 

So vere a gift vvas made to a daughter-in-lav,, deseribing 
her as mail müstaşil, and xvhere there vvas no circumstance 
to ındicate that the donor did not intend that the donee 
should take less than fali estate, ıt has been held that she 
took all the estate fhe donor had in it (2) 


(0): Sse qo v Rukman, 8L 2r9 , Debi e, Krilshna 1928 O 26, see ost Sec 4, 
Sub-Sec v, “Estate, hmitation ” 


(8) Sashayya v Narasimmı 22 M 4$z , but see Tugarnath sv laikishün 1: Pat, 
L ) 16 3 Pat LVV r64 341C 375 and compare Chauraş v lagınnath 7, 
OL) 147 s6İC 287, see 2 Səş suğra 


(ə) Ramyevan v Dal, 24 C, qo , Nanda v Pores 1? CL /7 464, Gomtpim v 
Satagopacbar, 2? ML.) 3329 24 İC 2o, büt see Ratna e Narayanasvamı, 
ağ MİL) 616 ::24 1C 796, hagarnath ve: larkishun, r Pat L7 0 


(6) Basanta v Kamıikshya 3? C 23 32 1A 8: 1oCVVN r 2CL ) 238 
23AL )8ro zBonmLR 994 IŞMLİ) 320 


(9) Naulakshı Hə 40A S7S:16AL) $64:461C gös, Sreepatı v Sarbes 
var 34 C VV.N 409 
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There is no universal presumption vith: regard to mother 
or daughter, that ın every case the estate she takes is less 


than vhat vvould be taken by a male (7) 
Sub-Seo v—EXISTENCOE OF DONEE 

Donee must be ın existence —İlt vas held by the Courts 
that the donee must be mn existence at the time vyhen the 
gift vas to take effect, This döctrine vvas lad dövyn for the 
first time ın the Tagore case, in vrhich their Lördships held 
that a Hındu could not make a gift in favour of a person 
vrho vvas not ın existence, either in fact or in contemplation 
Of lavv, at the tıme vvhen the gift vyas to take effect, ( s) But 
the legislature has by statute made such gifts valid, (2), 

Doctrine not supported by Dayabhaga — There appears to be some 
misconception vvith respect to the meaning) of 3 phrase of the Düyabhagı 
vrhich is mistaken to support this döctrine s: appears from the folloving 
passage ın the yudgment of that case - “İt applies to all persons in exis- 
tence and capable of takıing from the donor, at the time vhea the güft is to 
take effect, so as to fall vyithin the priociple expressed in the Düyabhüga, 
Chapter ı, v, 21, by the phrase “ relinquishment in favour of the donee vho is 
a senttent person ” (4) 

The mısconception appears to be due to mistranslatıon The vihole sen. 
tence ın the original, of vhich the 2/7 asc forms a part is as: folloyya,— 
va fe Yard fafireaqrarğa qrqamarcrq qrretder ss enifkarq. 
of vrhich: folloving is: the: correct: translation,--"" since in: a gift the dönee”s 
ovvnership in the thing (given) arises from the very act of the donor, consis 
ting of (he relinqurshment of his ovrnership vyith the intention of: passing the 
same to a sentient being” 

The phrase does neither express nor impiy that the “ senttent bang” 
must be ın existence, or be present, at the time and the place of the relin- 
qurshment, nor does the term sz///zc)/ being mean a human being only, as it 
may ınclude lover anımala, büt it excludes inanimate  obyects On the con- 
trary, the vvhole argument contained in: paragraphs 2:—24, (mistaken to be 
verses) of chapter ı, of the Dayabhaga, including the said sentence containıng 
the phrase, shovrə that a gift is completed by the dönör"s act alone, acceptan- 
ce by the donee berng not necessary according to the Bengal school 

İt has already been observed that it is not correct to say that there is no 
dıstinction betiveen the) ancestral and. self-acqurred  property in the Bengal 


(69 Mahim r Hara, 42 C sör , go İC 7g8, Atul o Sanyası 32 C roşr gC, 
VV.N 783 2CLİ so (mother )Collany v Luckmee 24 VV R 395 (daughter) 
Bobı v Kavoori, (1914) M,VV N 4287 231C s94, Mahadevarayya v 
Tırtha, VM. 307 (daughter) , Göbind v Chintaman 28 N sş (daug ir 
Katayya v Vardhamma 1930 M 744 (d anghter), Bipradas v Sadhu ş6 C 
790 : 1929 C Sor (daughter) 

(s) 18 VV R 359 

(t) See fost ? 1008 

(v) Tagore v Tagore 18 VV R 359, 307 TA sup 47 : 
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school, as regards the fathers rights over (hem One of the rules applıcable 
only to ancestral property is, that the same e"nnot be unequally distributed 
by the father, nor can a partition of the same be made by the father until 
and unless the mother be passed child-bearing, inasmuch as all the grandsons 
born and to-be-born are entitled to the same , and if it be partıtıoned, and 
subsequentiy other sons are born, they are entitled to take thetr shares from 
vrhat has already been allotted to their: brothers: contrary to the said rile, 
This: throv.s consider ible İlght on the subicet of: provisions for ünborn 
persons For, if Zar 3aşAenchand"s case vrere göverned by the Bengəsl school, 
then the unborn persons could elim to get, vhat ris given tö them by the 
deed under the lay laid dövrn in the Dlyabhagl (v) 

Gift to unborn persons —The numerots religtons indicharıtable endov- 
ments of the Hındus prove that gifts for the benefit of ünbərn persons are 
recognised And this is admitted in the Taagore case in vvhich: their Lord- 
ships: obserye,—"and in cases of a proyvisian for eharity or for other benes 
ficent obyects, such as the professorship: provided for by the vill under 
consideration, vyhere no estate is: cönferred upon the beneficiartes, and their 
İnterest İs İn the proceeds of the property, (he ere tion of a trust is 
praetlc-lly necessary " (zo) 

Therr Lordships virtually lay dövn that the rules agamst: perpetutty and 
remoteness do not appiy to devisas for tha benefit of the public, as is 
provided in the Transfer af Property Act, Sectton 17, növ, 18, vith: respeot 
to transfers s9/er v)os The rules are intended to operate only to prevent 
the tyıng up of property in the transferor"s family or descendants 

Gifts for religicus, eh iritable, educatıonl or the like beneficent oblecta 
may be mude by a Hındu for the benefit of both born and unborn persons, 
or those that are ın existence as vell as those that are to come into exis- 
tence İn future İr vould not, therefore, be right to say that a Hindu is 
absolutely meompetent to make a giftin favour of an ünborn person, The 
text (r) embodyıng the declarıtion by an ovvner, dedicating. a consecrated 
tank to his existing: and future relations: as: vyell as: tö all anımate  benmgs, 
affords evidence of a gift to uünborn persons, the donor continues to hold 
the property as trustee on behalf of the benefictaries including himself The 
intervention of a tirustee  döes not affect the question the benefictaries are 
the really interested partles, and the trustee occupies the position of a mere 
holder of a property, for applyıng the  property or its income, so as to 
secure the benefit intended to be conferred on the persons really interested 

Itis, hövever, a vell-knovrn doctrine of Hindu lav, that no property can 
but this does: not militate against a disposition 
interests in the same: property in favour of 


be yvathout an oövner, 
creatıng present and future 
existing and unborn persons respectivelv, so that there is alvvays an ovner 
to hold the property though not 3 full ovner 

Although there ıs no authority in Hindu lav to yüstify 


the doetrine that a Hındu cannot make a giıft for the beneht 


—— — --—— —— 
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of an unborn person, yet that doctrine had been engrafted on 
Hındu lav as a settled rule of it by the decisions qf the 
highest tribunal. 

The Legislatures have novv removed the disadvantage, 
The Madras Aect (c) valıdates the dıspositions in favour of 
unborn persons (4) vvith retiospective effect, (6) The Act of 
the Indian Legislature (7) also valıdates the disposition of 
property by a Hunda for the benefit of petsons not in ezis- 
tence at the date of such disposition İt extendes to the 
vvhole of British İndia except the province of Madras, vhere 
the operatıon of the Act can be extended by the Governor- 
General ın Council, (z) Büt this: Act has no retrospective 
effect. 

The Act of the India Council (2) is: subiect to the limi- 
tatıons and pı ovisions contained in Sections 13, 14 and zo of 
the Transfer of Property Act, and Sections 1oə and 101 (nov, 
Vr3, 114, 11Ş 6z 116) af the İndian: Succession Act, (q) The 
Madras Act, hovveever, İlmted its operatıon in Sections 4 and ş 
of the said Act to prevent the violatian of the rules against 
perpetuity, 

This local Madras Act vas z/2/s giyer in so far as İt 
purported to affect the Madras city, masmüch as the İocal 
legislatare vvas not çompetent to overiide the Açt of the İndian 
Legislature applicable to it, (7) The İndian Legislature has 
novr removed the defect by the Hındu Transfers and Bequests 
(City of Madras) Act (2) and the prevtous Madras Act (/) 
has thus been made applıcable to the city of Madras, 

Sub-Sec vi—GIFT 10 A CLASS 

"This topic may also be of use in cases in vhich the 
transactıons relate back to dates pr"evious to the date on 
vrhich Act, XV of I9r6 came into force, As İogical conse- 
quence of the doctrıne that a giüft to an unborn person is 
invalıd, ıt vvas broadly laıd dovyn in some cases that svhere 


(c) Act 1 oof rıgr4 Madrıs (4, See 3 of the above Act 
(e) Cl (2: of Sec 2 Act 1 of igiq,, Müthusamı v Kalyanı, 40M 818 35 
IC 223 (0) Act XV of rər6, 


(şi Cl, (a) of Section 2 of Act XV of igi6 (2) Act XV of rgö 

z) Sec 2 read vith Sec 3 of Act XV of rgi6, See See iz, Act XXI of igəş 

(0) See preamble, Hındu VVilis Act , Soundararayan v Natarayan 44 M, 416 , qo 
MİLİ 154 öz1C 987, (see P C, appeal go C VVN 434 439 43C1) 7o,) 

(2) Aet VII of rgər (1 C ) (/) Act I of ıgıq 
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there is a gift to some persons v/ho are İn existence and to 
others v/ho are not in existence at the time v”hen the gift 
İs to take effect, as a class, the gift is vyholly votd (ə) 

But later decisions have) restricted the operation of the 
rule, havmg regard to the principle upon vihich it is founded, 
The principle  bemg that: vyhen the donor intends to cönfer a 
henefit equalily on all the members of a class, it is diflicult to 
say vhat hıs ıntention vvould have been, had he knovn the 
incapacity of an unborn person to take, hence the gift fails 
ın its entirety, no beneftt beg, derived by the members mn 
existence, 

The dıfficulty, hovvever, is not one vvhich is nsurmountable 
in all cases , for, mntentron bemg the sole principle, test or 
guide, it may appear that the donor had tuvo-fold itention in 
makıng a disposition to la class, namely, a, primary and a 
secondary intention,, İT it is manifest from the language of 
the document that the donor had the primary intention to 
confer a bencfit on certaın existing. persons, and also a secon- 
dary ıntention to make unborn persons forming: vith: them a 
class, partıcıpators of the same benefit as their co-sharers , (ə) 
or that the donor had the primary intention to benefit equally 
all members of the class and also a secondary intention to 
benefit the exıstıng membeis, in either: case the intention to 
benefit those members ot the class that exist at the time vhen 
the gıft takes effect, may be given effect to, although the inten- 
tion to benefit the vvhole class faıls, should there be no other 
obiectıon to such a constructton 

The leadıng case on the subyect is that of Aaz 5ay2ex 
Cöand (o) in vihich a Mitakshara yomt family consisted of a 
father, a son and a minor grandson the son vvas extravagant 
and the father had to İlqutdate the son personal debts 
several tımes, the aggregate of vvhich together vith a sum, of 
Rs. sili represented the value of the share the son vvould 
get on partıtıon VVith: the paramount intention to get rid 


(0n) Soudamıney r? logesb, 2 C z62 , Kherodemoney ev Doorgamoney, 4 C 455 

(9) he) principle of: primary: and: secondary: intention: is looked into in 
Raghunath v Deputy, 34 C VVN ör PC srCL7 16 

(o) rı LA 64 6A şöo 
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of the son Rs. ştr1 vras paid to him to vhich sum he vas 
equrtabiy entitled in: addıition to the amount already pad to 
his creditors out of the iomnt estate, as his share on partıtion, 
and a deed of famıly arrangement vvas executed by the father 
vritth the consent of the son, settlıng the famıly property 
sub)ect to certaın öharges for maintenance, on the next 
generatıon represented by the minor grandson in these 
vrords,—”5a524 Saftrupit the minor himself and his ovn 
brothers vrho may be born hereafter, are and vrill be the 
permanent and rightful ovrners and clatmmants of all the 
ancestral properties özc,,” and immediate effect vvas given to 
the deed by puttıng the minor in possession of the: properties 
through his güardian and mother the Respondent, and by 
causıng the minor”s name to be registered as proprietor in the 
Collector”s records by expunging the name of the executant, 
and by allovvng the Respondent to manage the entire  estate 
on behalf of the mınor, and after minor”s death shortiy after, 
on her ovrn behalf as the hetr of her minor son. 

A creditor of the son impeached the deed a sbeimg” a fraud 
on his creditors, and also invalid as bemng an. illegal giüft: to 
unborn persons, The deed vvas held to be a 2o)a /7a/z famıly 
arrangement partakıng the character of a partıtton mn so far 
as the son vvas concerned, vvho reccived the value of his interest 
in the famıly estate, and vvas thenceforth totally excluded,— 
vrhereby the executant surrendered his interest to his grand- 
son vvho on a complete partıtıon vvould be entitled to one- 
fourth. 

The intentıon is clearly expressed for the immmediate 
vesting of the svhole property and must contmue to be so, 
if no brother is born to him, so that upon the vrhole döcüment 
the ıntention vas clear to benefit the existing grandson, there 
vras also an intentton to benefit his: brothers if: born subse- 
quentiy , one may be called the primary, and the other the 
secondary ıntentton., 

VVith: respect to the construction of deed, the fudicial 
Committee made the follovring important observations (2)— 
— 0... .—”n . 0... 
(2) 11LA 164 
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““ Çases are not rare ın vilich a Cöurt: of construction, finding: that: the 
vrhole plan of a donor of property cannot be carrted into effect, vill yet 
give effect tö part of it rathor than hold that it shall fail entirely İn the 
present case, there ıs every reason for holding that, if az/ziy2/”5 possible 
brothers are not able to take by virtue of the gift, he shall take the vvhole 
He is there present, and able to recetve the gift He is, an individual 
designated ın the deed İf the deed stood alone, it is a question in eacl 
case vehether a designated person v/ho is coupled. vvith. a class described in 
general terms ıs merged into that class ör not, But the deed does not stand 
alone İt ıs folloved by acttons of a kind vihich, even vithout a deed, may 
vvork a transfer of property ın /.vaza Safrtrit is entered in the Collector"s 
books as the sole possessor of the property, and his güardian takes posse- 
sston, first ın his nime, and. aftervards as his successor “lheir Lordships 
hold that the cıircumstance that the parties vished: to dö sömething beyond 
therr legal povver, and that they have used unskilful language in the deed 
of gift, ought nöt to invalıdate that important part of their plan vehich is 
consistent vyith one construction of the deed, and is clearly proved from the 
transfer of the property ın fact ” 


The applıcatıon of the doctrine of cy27es, or of) the 
doctrine of paramount intention and approximatıon, tö this 
case is determined by the facts that a 2e?soxa designata vrho 
is ıntended to get the property at all events, namely, ın vhole 
in one event, or in part ın the opposite event, gets the vhole 
property immedliately as his ovn by divesting the donor, and 
is only intended to be partially divested in case an üncertain 
future event happens, he cannot, therefore, be merged into 
the class, and so be deprıved altogether of the property, con- 
trary to the clear ıntention in his favour, 

There is one aspect, hovvever, of thıs case, vvhich may 
give a different complexton to the transaction, but that is not 
the ground of the decision, namely, that the three members 
being yort-tenants, the trafisaction may be looked upon as a 
surrender by the father and the son, of thetr undivided co- 
parcenary ınterests, and the recıtal of the rights of the 
unborn grandsons may be looked upon as merely a statement 
of vyhat, they contemplated, vvas to take place according: to 
the ordınary MitaksharA lavv itself, vvhich: recognises the 
male ıssue”s right by birth to ancestral property. 

The ground of deciston in this case is thus explamed by 
Tu-tice VVilson “— 


" The true ground of decision in that case appeats to me to be that ın 
construrmng family settlements of this nature, Courts are to ascertaın the rea) 
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meaning of tle parties to the transaction, that yyhen the meanıng has been 
ascertaıned, if it appears that the vhole plan cannot be carried out, but that 
a part of it can, eilect is to be given to that part And that, accordingiy, if 
the plan be, to gıre: a present gift to persons capable of taking, that gift is 
effectual, although it vvas also intended that other persons, incapable of 
taking) should afteryards come in and share in the gift”” (9) 
Ram Lal Sett”s Oase.—1 he next in importance is the case of: “are: Za/l/ 
Şanı İalv, Sert (v) in vehich lüstice VVilson: delivered a very learned, elaborate, 
instrüctive and lücid yüdgment vyhich every: student: of lav should. carefully, 
read İn this case the facts vvere similar to those of 22:26): Ca? dis case 
a Hındu governed by the Beng:l School executed a deed vrhereby he made 
a gift inter işs in these yyords, —”l make a güft of the said: tyvo parcels of 
land to Srımın Ram Lal and Sham Lal Setts the tivo növ, existing: sons: of 
my youngest son, and to the sons to be born unto him nn future ğgc” And 
then the deed goes on embodyıng several directions and terms The donor”s 
İntention appearıng from the deed 1s stated in the yudgment, thus,—”He 
intended, 1 think, that he should at once cease to have himself any interest 
ın the  property given, that the tivo hving grandsons should. at once enter 
upon the possesston and enyoyment of it, and acqurre the right to dispose of 
it, that if brothers: should: aftervvards be born, each: of such: brothers should 
at his birth step into an eqil share of the property, but vauthout any retros- 
pective effect, and that no act of the İtving grandsonvs should. preyidice this 
right of their after-born br others, and that düring the minority of: the hving 
grandsons their mother should manage the property for thcir benefit vithout 
being Hable to account to them” His Lordship: introduced the: above state- 
İntention of ment by sayıng that he vould state the intention vithout the use of technical 
donor as : 
stated ın yrords and ın popular language, and therefore it is: added,—"Expressing: this 
yudgment, İn more technıcal language, 1 think he ment to give the: tvro İlving grandsons 
a present possession and. enyoyment of, the property, but that their title vas 
İhable to be partialiy divested in favour of after-born brothers This intention 
seems to me to be suffictently expressed in the instrument of gift, and ın 
this case, asın that before the Privy Council: (Bisbes Cöandiş case) the 
conduct of the partıes makes the intention clear ” (s) 
The gift to the tyvo İiving: grandsons vas for the  foregomng  reasons held 
İts difference good VVith:respect to gifts: to a clase an important: distinction is: polnted 
yeith future out byhis: Lördship, thüs,—”There is, ündoubtedly, a: difference betveen a 
gift tola present gift to persons capable of taking, vyhieh: is intended aftervards to 
elass open and let in others not: capable of taking, and a future giüft tola class 
vyhich may or müst include both classes, all of vyhom are intended to take 
at the same time The late decision of the Privy Council (in: Özen Cğand”ş 
case) has not, therefore, İ think, necessarily  overruled: Sosdlaz//ısey”s case,” 
yyhich: related to a gift, contingent at the testator"s death, to a class of  per- 
söns tO be ascertaıned at a future date İt vyas. a gift to such: lavful male 


facts 


(ç) Ram Lal Sett v Kanar Lal Sett, ra C 6603, 676 , see also, Madhabrao v, 


Balabhar, sz B ız6, r83 32 CVVN 9 47CLİ 98 g28 PC, aş, 
(r) ız C. 603 , (s) ız C 653, 656-7 3 
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ıişsue as might be İtving: at the death of the testator”5 sons or grandsonş v/ho 
took life estates”” 

7)e vesult of (26 English decisions on güfts to a clişk, is shortly stated by 
his: Lordship (2 thus,—”İn dealing: vüth: a güft to a class you enqurre first, 
at vhat period the class is to be ascertarned”—it may ın the case of a vill be 
on the death of the test itor or at a İater period İf the class is to be ascer- 
tatned on the de-th of the testator, no question of remoteness, cin arise, anl 
the general rule is thit the güft takes effect in favour of such of the class as 
are then capable of taking İH the ascertainment of the class is deferred to 
a later date, those v”ho become memhbers of the classavith the extended 
period are admıtted , and subyect to any question of remoteness those vho 
are thus o ipable of taking, take İn either case, if any members of the class 
are ıincapable of taking: because born after the date of ascertamnment, they 
are sımply excluded, and the rest take the vhole , and this is so, even if the 
gift be to persons born and to bc born İf any die in the: testator”s lifetima 
they are sımpiy excluded, and the rest take the vhole İf the gift to one is 
revoked by codicil, he is simply excluded, ind) the rest take the vhole, If 
one is incapacıtated from toking because he has: attested the vili, he) is 
sımpiy excluded, and the rest tike: vyhole " —Engltsh cases are citediin 
support of each of these propositions, they are omitted here (9) 

Mustice VVilson"s conclusion ön gifts tola class, —Hav- 
mg: discussed the  cases of  .Szo/7eemoney (v) and Zerodie- 
money, (vv) and Sozalamıney, (a) his Lord-hip: dissents from 
the vievv expressed mn the: last tvvo cases, and states his con" 
elustion as follovvs,— 

€ For these reasons 1 should be prepared, if necessary, to disseht vholly 
from the doctrine lad dövr in those  cases, and to hold, as the genera/ 
rude, that vrhere there is 3 güft to a class, some öf veəhom are or may be in- 
capacıtated from takıng, because not born at the date of giüft or the death of 
the testator, as the case may be and vhere /2erc zs no ofher oöyectton to the 
gift it should enure for the benefit of those members of the class vhho are 
capable of tiking, 1 :think the late decision of the Pnvy Council is a direct 
authority for so holding, vere eəəzenfion zs: is 1 think it vvasiın this case, fo 
göve a present gift to those of the class vyho: are capoble of taking”” (7) 

It should be noticed that the gencral rulc  appears to be 
qualified by hıs Lordship mn) its application, by the tuvo con- 
ditions indicated by the vvords italicized above 

Thıs rule ha: been folloved by the High Courts ın sub- 


sequent cases the last of vyhich is decided by a Special Bench 


(2) 2 C 663, 679 

(s) ız C 663, 68o (o) 6 MİA şö6 and g MİA 12) 
(tz) 4 C 455 (x) 2 C 26z 
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of the Calcutta Hıgh Court . m vvhich all the other cases are 
cıted, (z) İt is: observed,—“There is no rüle of Hindu lav: to 
the effect that a gıft z??/6?9270s, or a bequest, to a class of 
persons some of vvhom are incapable of takıng by reason of 
the rule that the gift is valid only if it is: made to a sentient 
bemg capable of takıng, is vord also as regards those vrho 
are sentient and capable of taking”. (4) 


Tu re Cole- In this case is cited the folloving passage from the Eng- 
ün ond İlısh case—/z ?e Coleman and Farrom (6)— 


“Nov 1 (Sır George Ylessel) think: there is: a cönventent mode of: interə 
preting the testator”s ıntention, and it is this The testator may be con- 
sıdered to have primary and secondary intentions His primary İntention 
is that all members of the class shall take, and his secondary intention is 
that, if all cannot take, those vrho can shall d0 so Both intentions co-exist 
and are frequentiy exemplified” (c) 

Testator”s In the conclusıon of this case it is: stated that the testa- 
a tor”s primary intention may be taken to benefit all the mem- 
intentions bers of the class, born and unborn, büt as those actually 
born vvere the ımmedliate obyects of his affection and boünty, 
the primary intention may also be taken to benefit them, 
even if they vverc not named , at any rate, if not his primary 
mtention, his: secondary mtention vvas that at least those 

vrho vvere capable of takıng shall take, (2) 
Rules some- İn some of the cases the general rule is rather too broad- 
ə and İy enuncrated, as if in every case the toövv-fold intention is to 
ciated be presumed, İt should, hovvever be borne mn mind that the 
Loale v rule ın Zea2e v, /eoğınson (€) is not. a technical or unreason- 
Aioğinsen, -able one, or such as cannot reasonabİy be applted to any case, 
There s undoubtediy a difficulty vyhich: cannot m all cases be 
obvtated by the applıcatıon of the rule of cyğ?es or approxi- 
proper place “Tation, Consequently, the rule must be applied, should there 
for its aplı- be nothing in the VVill yüstifying: the Court: in attributing: to 
the testator an intention that those in existence should take 


in any evcnt., (./) 


(2) Bh igabatı v Kalıcharan, 32 C gə g CV/VN 7q9 iC L1 482 Also 


ğ 1A $ (PC) 
(a) hagabıtı v ia HCharan, ÜN 092, TOCg , see also Madhabrao v Balabhar, 
$2 76, 182 32 2 CLI ıç8 Puc 
Kima, sağ o ə 925 47 I 1,8 1928 33, Debi v, 
(5) 4Ch D ıCs (Ə 92 C 992, ror2 
(4) See Madhabrqo z Balabhar, sə B 176, 182: s ğ VN, 92Ş (47 CLİ1 
198 r938PC 32 (e) 2 Mer 363 (7) Khimyi v Morariı, 32 B siy. 
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Gift to one of a series of persons —Analogous to the Illustration 


gift to a class is the gift to one of a sertes of persons, vyho 
may not be in exıstence vvhen the gift speaks, that is, at the 
date of the gift mn the case of a deed, and m the case of a 
VVill at the death of the FHındu testator , as for mstance, a 
gift over to the heır of the donor or of a specifted individual, 
existing at the tıme the gift is to take effect. The English 
case of Z2x”ganınon v. Smifk (£) isan authority for the 
proposıtion that a güft over to thic heir of a person, vyhich 
is to take effect at a futurc tımc if a condition subsequent be 
fulfilled, is: bad, bemg tamted  vith: the vice of remoteness, 
inasmuch as the herr to take may be a person vho is not 
capable of takıng by reason of the vesting: bemng. delayed 
beyond the period alloved by lav. This rule, hovever, yas 
not folloved by the Calcutta High Court in a case in vhich 
a Hındu made a gift over to his her, upon the  ground) that 
the sısters son vho vas to take as the heitr vas in existence 
at the time vrhen the VVıll vvas made, and vhen the testator 
dted. (2) İt is pornted out by then Lordships that the decision 
in the English case follovs a rüle of English lav settled by 
a, long series of decisions in vhich it vvas held that a bequest 
is voıd for remoteness unless it necessarıly vests vvithin the 
time alloveed by lavv for delayıng vesting. Büt there is no 
sımilar rule here. 

VVhere the ulterior gift is: not: valid for any reason the 
prior gift is: not: affected by it, (2) and, hence, vhere a 
posterior gift on the condition: subsequent may be vold for 
bemg in favour of an unborn person, the vhole gift: does not 
fail, the anterrnor gift: vill: take: effect, if the donee can do 
so, (7) 

Possıble not actual evetns — There is another very im- 
portant rule of Engliəh lav relating to the question vhether 
a gift is tainted vith the vice of remotenesə, or offends against 
O aaa Pey 24 C 646 IC VVN s78 


(s) Section 30 of Transfer of Property Act 
(2) Narsıngh v Maha Lakshmi, s0 A 378 32 CVVN roög 48 CL) 
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the rule of perpetulty " the rule says,—"İn deciding the 
question of remoteness, it ıs an invariable principle that 
regard is had to possible and not to actual events , and the 
fact that the gıft might have included obyects too remote, is 
fatal to its validıty.” A deed and a VVill are to be construed 
by havıng regard to possible future events vvithout vraiting 
for actual events, (7) 

The Indian Succession Act appears to have adopted the 
Engl:sh rule, but: vvith a difference as to the period to vyhich 
the vesting can be delayed for, the pertod accordıng to 
English lav consists of the lifetime of a person or: persons 
İrving: at the: testator”. deccase, 27z/s the absolute term of 
tvventy-one years , but accordıng to Section 114: of) this 
Act the pertod consists of the lifetime of a person ör persons 
hving at the testators death: 2/7): the vzzzo)z27 of the un- 
born person yvvho must come into existence before the death 
of the İrving person or persons So under the Indian lav, it 
is an indefinite period varyıng practicaliy from the İifetime 
only of living person or persons, to the said lifetime ö/əs 
erghteen years and also the pertod of gestation, according” to 
the date vvhen the unborn person comes into existence in 
fact or in contemplation of lav The language of Section 114 
is as: follovvs,—“No  bequest: is valid vrhereby the vesting of 
the thing bequcathed /zay be delayed beyond” the said period 
and so it clearly implies that regard should be had to possible 
events 

Section 14 0f the Transfer of Property Act embodies 
the same rule , but rts language is somevhat different, it is as 
follovvs,—“No transfer of property can operate to create an 
mterest vihich: zy: 70 £62€ effect after” the: said period, İt 
seems to indicate that the acöıza/Z event determines the valı- 
dity of a transfer z//£/ vzvoç 

According to case-layy neithet of: these tivo Sections: vere 
applıcable to Hındas svho had been held to be meompetent 
to make a gift tə an ünbörn person Büt these Sections have 
been made applıcable to the Hındus by the Hindu Dısposition 


50. 
(2) See Narsıngh v Mahi Lakshmi, so A as, 393 32 CVVN) ofş :48 


C,L  ro6 go Böm 1: R. ig sş MəL ) as ro28 PC rş? 
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of Property Act (XV of 1916) and agam subsequently Section 
14 of the Transfer of Property Act by the amendment of 
Section 2. (XX of 1929) 


But subyect to this distinction, this rüle has been held to apply to cases 
of Hindu Vvills, upon the gröund that “the rule is not a rule of the strict 
English Common Lavv” büt that —”The rule vas, established, in fact, 
founded on resson and convevrence ” (2) Accordinglİy, a gift over to the 
male issue of the testator”s sons vas held votd for remoteness as the clasş 
möghi include persons not in existence at the death of the testator Similariy 
a gift over to the testator s nesrest sağzızd £ gayafı vras pronounced invalıd, 
since he mıght not be ın existence at the deith of the testator, and since— 
“ln a gift of this kind, regard is had to possible and not to actüunl events "(ər) 
In this case there vvas no finding vyhether the person claimıng to take as 
the nearest sağzıda şoyafı vas alive at the test ator s death, the sume being 
held unnecessary 

But a rule v”hich may be perfectly reisonable and conventent in: England 
vyhere the obyect of the gift may come into existence after the death of 
the testator und before the expiration of the absolute term of elghteen yenrs 
from the death of ii person İtvmg at the testator"s dece ise, cannot be held 
to be applıcable to the VVills of Hindüus vyho are held incapable of making 
gifts to any unborn persons İf in England s gift made to an ünborn person 
İs nerther unreasonable nor inconventent should he come into existence 
veithin the said time, and the vesting be not delayed beyond the period 
alloved by lav, vhy should then a güft over made b) un İlindu to one of 
a series of persons, be held invalıd by the: introduction of: this: English: rüle, 
vrhen the person actunlly to take the gift is to be ascertained on the happen- 
ing: of an üncertain future event vyhich: must happen, if it happens at all, 
vithin the lifctime of: a living person, and the person is otheriyise c pable 
of tuking, being, alive: it: the: testator”s decense 9 Accordingly, it has, a 
notıced ibove, been held by Tuvtices: Banerii and Rampini, that. a gift over 
to the test "tor"s ez” in €1sc his vvidovv should cesse tö reside in his: divell- 
ing-house, is valid ündei the Hindu. lav, vherc: the: heir claiming the güft 
vras alıve at the date of the vall and the death of the testator (əz) 

The dısqualıficatıon of a Hindu to make a gift in favour 
of an unborn person has been removed by the Legislature , (o) 
and the rule contamed in: Sections 100, tör and oz of the 
Indian Suecession Act of 186 (and Sections 113, 114. and tr$ 


of Act XXXIX of 025) arc made applıcable to the VVills of 
Hındus, (o1) 


(2) Soudamıney v İloges, 2 C (ə, 278-g 

(ra) Kamgutee v XKristo”29 VV R 47z 

(6) Bhoba larin: vg Peary, 2: C 640 

(o) See Sund ura Ranyın gv Natarayın, ao CAV.N 443 43 CL) zo, appeal 
from qo ML) 354 (o1) See ante ? 1008 
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But an anomaly has been caused by the introduction of 
paragraph 2 in the restrıctions and. modificatıons attached 
to Schedule III as contemplated ın Section s? of the İndian 
Succession Act (XXXIX of 1925) vrhich rüns: as follovvs : 
“Nothrng here contamed shall authorise any Hindu, Sikh or 
Vam, to create in property any interest vyhich he could not 
have created before the first day of September, 187o.” This 
in effect perpetuates the evil, the Hındu Disposition of Proper- 
ty Act attempted to remove vuth respect to devıce of property. 

Sub-Sec vui—PRIORITY AMONG TRANSFEREES 

Priority among transfers of the same property.—The 
rule of Hındu lav on the subiect of priority among successive 
transactıons, and among successive transfers of the same 
property ın favour of different persons, is cöntained in the 
folloving sloka of Yaymavalkya, (it, 23),.— 

qərq fal qi nasaz ver fişarı 

xit xferrv” sla vər q qreravreI il s, xa 1 
vrhich means,—"İn all disputes relating to property the pos- 
terior transaction prevails, but mn the case of a mortgage, a 
gift, or a sale, the prior transaction prevails” —Yaeynavalkya, 
2, 23. 

Tuvo rules are lad dovn in this text: relatıng to priority 
among tvvo or more transactions relatıng to property, The 
/7rst rule vyhich 1: put as the general onc, and according. to 
vvhich a: later transaction tə to prevail over an earlier one, is 
applıcable to all cases other than those covered by the secoxoq/ 
rule vyhich is stated by vvay of exception to the former The 
first rule appears to appİy to successive transactions betvveen 
the same partıcs vvith respect to property, of the nature of 
contracts such as a contract of debt, mn vyhich the latest tran- 
saction is to be taken to represent their: ultimate agreement 
in supersession of the carlter ones 

The second rule, accordıng to vyhich a prior transaction 
is to prevail against the subsequent ones, applıes to succes- 
siye transfers by mortgage, gift or sale, of the samc property 
to different persons, Thıs rule appears to be substantıally 
the same as 1s laid dovmn in Section 48: of the Transfer of 
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Property Act barring hovveever the qualıfications restricting 
the operatıon of the .ule. 

It should be noticed that the application of this: rule of 
prıority depends upon the fact that one of the transfers vyas 
earlıer than the other But, as under the Hındu lav, all 
transfers of property could be, and vvere often, made by vvord 
of month only, the possesston of the dısputed  property by a 
transferee vvas necessarıly under that lav regarded as a 
very important cırcumstance, and vvas allovved to have the 
effect of determining: priority, vyhen it could no be ascertain- 
ed vhich of the tuvo oral transfers vyas prior in pömt: of time, 
and ın consequence the rule could not be applled for deter- 
mining priority. 

Notvvithstandıng the rule of Hındn lav pemmitting: trans- 
fers by vvord of mouth oniy, all important transactions came 
to be effectcd by Hundus m practice by means of) vriting,, but 
the rule contınued to exist in theory, and also in practice in 
backvyard dıstricts, until: the: same: has been altered by the 
Transfer of Property Act as regards sales, mortgages, İcases, 
exchanges and gifts (2) of immoveable property, vith a fev 
exceptions. 

But sales of tangıble immoveable property, of a value less 
than one hundred rupees, and mottgages of immoveable 
property vyhere the prıncıpal money secured is: less than 
one hundred rupces, and also İcases other than those from 
year to year or for any term exceedıng one year or reserving 
a yearly rent, may even novv be effected by delivery of the 
property z,c , by putting the transferce in possession of the 
property. 

İn a case of competition: betiveen tivo successive  deeds 
relating to rıghts to, or interest in, the same immoveable 
property, one of vyhich is unregistered and the: other register- 
ed, the registered deed is declared by Section $o of the İndian 
Registration Act: to takc effect against the unregistered one, 
even if the latter be anterior to the former. A student of 
lavv at first feels some difficulty in understandıng the 


( 6).$ee $$ s4, $9, 107, 118 and Tg), in this cönneection see /ovt x./4 (9 5 
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propreety of this rule, as also the prınciple on vyhich it: is 
founded, For, if the lav, allovss a, sale or gift to be made 
by an unregistered döcüment, höv can the transferor vyho has 
already passed vvhatever interest he had in the property to 
the transferee by the unregistered deed, and vyho has there- 
fore ceased to be ovrner of the property, create any right ın 
favour of another: person by executing a. registered  deed, 
vrhen he himself has no right vhatever m the property ? İt 
is stught to be explaıned by sayıng that the effect of the 
rule is to declare a transfer by an unregistered instrument to 
be a fraud on the subsequent purchaser by a registered deed, 
Practically, hovvever, the Section seems to lİegalıse fraud, 
nasmüch as the effect of the rule vvas to defraud of their: fust 
rights, imnnocent transferees for value ignorant of the peculrar 
lavv invalidatıng: transfers permitted by  itself, by alloving 
subsequent fraudulent transactıon: to prevail, 


"The evil effect of this rule vvas: considerably  reduced by 
the introduction of the: doctrine of notice, vvhieh the Courts 
as Courts of Equrty could not but mtroduce and engraft on 
the Section, The  transferor in such a case is ündoubtediy 
guilty of frand, and if the subsequcnt transferee takes a 
registered deed of transfer, knoving: that the property has 
already been transferred to another person by an unregistered 
deed, he becomes a party to the fraud , and as no person can 
be permitted by a Court of Equrty to derive any  advantage 
İrom hıs ovn fraud, he is held to be not entitled to claim 
property under the satd Sectton $o, (7) 


But this fraud can no longer be perpetrated svith: respect 
to salcs, mo) tgages, and leases, of iminoveable propetty, inas- 
much a? such transfers cannot nov be cffected by unregister- 
ed instrument. “These tranəfers can, under the present lav, 
be effected only by registered deeds, except in a fevy instances 
set forth above, ın vvhich: they may also be effected by the 
alternative mode of delivering. the: property, or: oral: agree- 
ment accompanted or follovved by delivery of possession, 


(g) Narain v, Datafam, 8 C sə? (FB) 
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And it has becn laıd dov in Section 48) of the Regis- Sec 48 of 
tration Act, that a registered deed relating: to any property Tegistration 
cannot take effect agaınst any oral agreement or declaratıon 
relatıng to such property vhere the agreement or declaratıon 
has been accompanted or follovved by delivery of possession 

A prıor mortgage, hovvever, loses priority, if through: his Frand, etc 
fraud, misrepresentatıon or gross neglect, another person ıs of prtcr . 
induced to advance money on the security of the mortgaged mortgagee, 
property, and accordingiİy it is laid dövn in Seection 78 of the 
Transfer of Property Act that in such a case the prior mört- 
gage shall be postponed to the subsequent mortgage., 

Sub-Sec 1x-UNİVERSAL DONEE 

Accordng to Hındu lav a person havıng male issue 
cannot make a gift of his vvhole property. A, Timdu is 
bound to provıde maintenance for his male descendants, and 
his vvife and. parents, This: mamtenance appears to be a 
legal charge ön his property The universal donce there- 
fore, appcars to bc hable not only to pay the donor”5 debt- 
but also to meet the donor” obligation to furnish: main- 
tenance to the donor”. vife (z) and the İrke, to the extent of 
the property. 

Sub-Sec x—REVOCATION OP GİPT 

İt has been held that the texts to the effect that a gift Revocation 
once made cannot be revoked, if it is to a Lencfactor, or dgift 
to a father, “appiy as betvveen the donor and the donec and 
relate to property vvhich it vvas cömpetent for the donor to 
give. They cannot affect the yomnt  ancestial  estatc of a 
Hindu and his sons, Their rights and habilitice- are 
governed by specral texts dealıng: vith: that cstate, and 
such of these special texts as rclate to gifts form excep 
tion: to the general text. on thc subyceet,” (s) 

A donor having delivcied the decd of gift to the: donce 
cannot resile before the document is registered, as neither 
death, nor the express revocatıon by thc donor, 15 a ground 
for refering  registration, (2) The: gift is completed by the 


(r) yamına ə Machul, 2 A 3:5 
(ə) Shri Sitaram v Harıhar, 3ş B: rg, 18: 2 Bom L R go 81 C 62$ 
(6) Venkat Subba v Subba, 32 C.VV N 7o8 PC 
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delivery of the deed vvithin the meaning of Section r22 of 
the transfer of Property Act, and thereupon the gıft become 
effectual subyect to its registration under Section 23. (zz) 


Seo, 4—VTILLS 
Sub-Sec i—HOYVV APPLIED TO HINDUS 
VVills ünknoven —VVilİs vvere unknovn to the Hindus, 


and ın fact, they appear to be opposed to the spirıt of Hindu 
lavr, The yomnt family system is the normal condition of 
Hındu soctety, and the original theory of property in land 
vas, and to a great extent still is, that it belongs to the 


famıly and not to its individual members . 

The /29/z2y is an ideal entity composed of its past, present and future 
members connected İrneally and collaterally through the male lines of ascent 
and descent,—and landed property forms the hereditary source of the 
family fund, and is held in trust by the members ın successive charge 
of it, for the spiritual ind temporal benefit of all the members vehether decea- 
sed, or existing or to-be born aftervvards İt: appears that at first netther 
alrenatıon nor portition vvas allovveed of the land  itself, nötvithstanding the 
sep aratıon of the members in mess And although in course of time, the 
original state of the family has changed, and partition is alloved, and indivi- 
dual rights are recognised, stil so long as the fimily cöntinües yotnt no 
alrenatıon of his interest in the yornt property could be made by 3 member 
for his personil  purposes, according to the MitüksharA school, and evenin 
the Bengal school, restrictions are imposed by the Döyabhaga on the poövrer 
of alienation as regards girces/ra/7 property The Mitakshara lav, on this polnt 
has hovrever, been modifted by the Courts to a certain extent, and the Düya- 
bhaga lav vuth: respect to: a father"s povrer of altenatton över ancestral im- 
movenble properiy has been mısunderstood, by reason of an erroneous applıc- 
tion of the doctrine of /ac/2n zalet 

It should be noticed that the lav, of succession and inheritance is belteved 
by Hındus to be founded on diıvıne ordinance , it vould therefore be irreli- 
gioüs to disturb the divine rule of devolutron of property by disposing of it 
ına different manner, hence VVills executed in contemplation of death, and 
contaınıng dispositions of property contrary to the divine lav of inhentance, 
yere not lıkely to commend themselves to the Hindu ideas and sentiments 
that vere more religious than secular 

Besides, under the Hindu lav, the proprretory right of a person is) extin- 
gulshed by his death , post-mortem dispositiöns of property by a VVill vould 
be in İirect conflict vith this döctrine, and it vvould be difficult to reconcile 
them, except by the ıntroductron of some fiction 

A.doption—or thc affilhatıon of a son and appointment of an heir, takes 
the place of VVıll in Hindu lav: An andıtafiğafra or deed authorizing the 
executant”s vife to make a posthumous adoption bears a close resemblance 
to a VVili, although it is not admıtted to operate as a testamentary disposi- 


(ə) Kayana v Karuppa, $0 M toy, s4 LA, 89. 3 C M.N. sog 
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tion, since it has been held that the son adopted by a vidov: takes the adop- 
tıve father"s estate, nöt by devise büt by descent (v) According to Hindu 
lav, the husband and vrife form one person, and the deceased husband is 
deemed to İlve İn the vnife v/ho is regarded as the surviving: half of the: hus- 
band : hence ın an adoption by the vridoyy, it is the deceased husbind vrho 
is taken to act through hıs mozdozved mufz, ( — für vef) —expressive of the 


Handu idea of the rela3tion), she is the instrument through vyhom the husband 
himself is supposed to act Likevrise a Hindu vvidov, seems tö be cömpetent 
to make a dısposition of property appertalning to her hüsband”s estate in her 
hands, if she vvas directed in that behalf, by the hüsbind vəho himself inten- 
ded to do the same, but vas accıdently unable to carr) out his intention 
Hindu VVills recognised —VVılls made by Hındus came to 
be recognised by the English lavvyers connected vith the old 
Superror Courts as yudges, Advocates and. Solicitors, as a 
matter of course, İt vvas qurte natural for them to assume 
that Hındus had the povver of makıng testamentary disposi- 
tion of herıtable property ovrned by them, of vvhich they 
could make alıenations 3)/Ze” zzzos, the pover beg: taken as 
an ordinary incıdent of ovmership. The Legislature also 
made the same assumption m the Regulations relating to the 
devolutıon of the Zemindarıs, 1 e,, the most valuable interests 
in land created by the Permanent Settlement of 1793 A.D. 
vrhereby the hereditary Collectors of land-revenue in Bengal, 
Behar and Orıssa, vvere converted into proprietors, As these 
offices thcugh permitted to be he: itable, vere: indivisible, it 
became necessary to declare that the Zemindarıs vvhich: vere 
converted ınto property of the Malguzars vvho used before to 
collect the revenue thercof, vvere to be subiect to the ordı- 
nary lav of inheritance like other properttes, and vyere no 
longer hable to devolve entire to the eldest son alone Ac- 
cordıngiy, Reg: Xİ of 1793 vas passed, of: vhich section 2 
says,— 
“ 1f any Zemindar shall die m/2a7 a: V7i//, or vauthout: having: declared by 
a vriting, or verbalİy, to vrhom and ın vh at manner, his landed property is to 
devolve after his demise, and sh ill lesve tuvo or more heirs, vho by Hindu lav 
may be respectively entitled to succeed: to portionx of the Hinded property 


of the deceased, such persons shall succeed to the shares to vhich they may 
be so entitled”” 


-— —————————————k——— 


(v) Perhlad ev, Budhoo, r2 MLA 2yş, 379 12 YV ROPC 
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Similariy, Regulation X of r8oo vrhich vvas passed by 
vray of exception to the precedıng Regulation, declared that 
certaın estates vvhieh had been impartıble, and succession to 
vrhich used invartabİy to devolve to a single her, by long 
establıshed custom, shall continue to devolve to a single heir 
to the exclustron of the other heirs, 27 2/e 27o5?”zetor diz in- 
fesfafe "There are several other Regulations and Acts m vrhich 


testamentary povver ıs recognısed, (20) 

The Regulatıons of the erghteenth century, crealıng the Zemindaris that 
have become the most important and veluable landed estates in this cöuntry, 
and declarıng therr incidents, did practically confer the testamentary poveer 
on the Zemiındars, though ın an implied and indirect manner The Zemindars 
vere ayvvare of the contents of the English Regülations through translations 
made for therr benefit, into the language understood by them, and did net fail 
to take advantage of the pover so given by exercising the same 

The Mahomedan İsv recognises testamentary pöver veith respect to one- 
third only of a person”s estate , for, it recognises as indefeasible, the claim 
of the descendants as vvell as of the ascendants upon a deceased person”s 
estate to the extent of tvvosthirds of it, but subyect to the payment of debts 
and other dues And although a Mahomedan is competent to make la ç:/7 of 
his avhole property by: a transfer iz/e£ v200445, he is not permitted to deprive 
by a VVil his legal heirs of their legitimate: shares in his estate beyond the 
extent of a third of it, except by therr consent Although the Mahomedans- 
ruled Indi: for many centures, still the Islamic lav could nöt make any im- 
pression on the Hindu mind, inasmüch as the lav, of both Hindns and Maho- 
med in: berg mixed up vith therc respective religions, vvere antagonistic to 
each other, inf as the orthodox İc irned Briihminas vvho vvere the repositories 
of Hindu lav, could net: consistently ivith: their: position in Hindu society, 
and therefore did not, assoctate vith the m/6642as, or study their lav and the 
Tingüage in vyhich the same  vvias recorded İt is no doubt, true that the 
Kayasthas, the other important literate class imong the Hindus, used to learn 
the language of the rulers, but their knovledge of the Mahomedan usages 
could have no effect on Hındu lav, vhich vas the monopoly of the Pundits 
vrho vvere completely ignorant of Mahomedan lav This explains hovr it is 
that there is not even 3 passing allusion to the subyect of VVilis.in the nüme- 
rous vrorks of Hindu İnv cömpiled by Brühmanical vəriters düring the Maho- 
medan rule, specrally vyhen they themselves vrould surely have benefitted by 
the introdaction of: giftə made in: contemplation of, and coming into effect 
after, 1c.ith, is they vere the recipients of prous gifts made by Hindu H 
should, hovvever, be acknoviledəed that the Drahmnnıs vere characterised 
möre by setf-denil "hin by selishness in fact, the spiritualism of the Hindus 
is düe to the nöbİle ex imple of Briihmiinical self-abnegation and self-saecrifice 

The origin of VVill, imong Hindus cannot be traced to any influence of 


(ə) See Reg V of 79z and Oudh 1:3lukdairs Act No 1 of 1828, 
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tbe Moşlem lav nör tp any improper İnfiyence of Brahmanas vho are unyustİy 
acçıısed, merely on assumption and supposition, büt not on the solid basıs of 
proved facts. Charity and religious gifts are: extolled in every system of 
religion Brahmanıcal influence vvas stronger before the establıshment of 
Bitish rule hovr is it then, that vrill: of Hindus came into: existence for the 
first time: ünder the British rule and: not before, if Brahmanıcal infiuence had 
anythıng to do vvith the origin of Hindu VVills ? Many of the heterodox 
Pundits vith: hom. Englishmen came into contact, may have been gülty of 
conduect qustifying a İlovr opinion of them, but orthodox Pundits vere: distin- 
gulshed for their self-denial, renunciatron, and exemplary spirituslity, by 
reason of vhreh alone they could marntaın their high position in Hindu 
soçeety It is no döubt true that the Pundits depended for their support on 
the voluntary gifts made by Hindus on the occaslons cf performing” religious 
rİtes and ceremontes , büt it is vrorthy of special remark that gifts vere made 
to learned Pundits, as they had to maıntarn thgir pupils vyho used to İtlve vith 
them as members of therr famıly, for learnıng the Shastras from them , they 
led a sımple life, and vere not coyetous of vvealth, if they göt more than 
enough, they never amassed but spent the excess for the benefit of the needy 
and İndıgent persons. 

Gifts and VVills —The so-called earİy VViİİs: vere really 
deeds of gift or settlement made by Hindus shortiİy before 
their dcath and ıntended to operate ?z/e? 72705, İt vas: often 
found that folloving the ın)unetion of the Shistras, Hındus in 
therr old age, relieved themselves of vrordiy cares by sur. 
rendering their property tq their male issue erther by vay of 
partıtıon or by vvay of gift or settlement, but not by VVil, 

"he idea of makıng VVill vvas not of spontaneous grovvth 
among Hindus. The people of Calcutta and other Presideney 
tovne had the English solicitor for: their: legal: advisers, and 
many Hindus sought their advıce ın all transactıons relatıng 
to property , the solicitors did. in fact, dravr all deeds in 
English, aceording to the instructions of the: Hindu cİtents 
vrho had but a smattering of English: and vvere sömetimes 
completely innocent of İt, It vas an English solicıtor vyho 
drafted the VVıll evhereby his Hindu client gave pover of 
adoption to hıs three executors including hıs vvidovv, and to 
the surviving tvvo executors in case of the  vvidov”s: demise 


before adoptton, (r) 


(x) Amnto o Surnomoye, 24 C s8g 1 C,VVN şa, 25 C 663 2 CVVN 
89 8 a? C g96 ə? 1A, ı28.4 CVVN s49 
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The Hindus appear to have imbibed the idea of testamen- 
tary povver emther from: the English solicitors or from the 
legislative enactments already referred to, And as it is a 
yveakness of human nature to hanker after pover, the idea 
has gtadually spread to people outside the Presideney” tövrns 
and to persons other than Zeminders, But the recognition 
of unrestricted: testamentary povver of Bengal fathers over 
ancestral property is not yustified by the Hındu lav, and 
usages , and although the highest tribunal has pronounced 
that there ıs no dıstınctıon betuveen the azrcesfra/ and the 
self-acqurred properttes as regards the father”s povyer of dis- 
posıtton over them in Bengal, still: this vievv appears to bo 
contrary to the Düyabhiga as vell as the tradıitional notion 
of their: lav prevailıng among the Bengalı Hindus mn all dis- 
tricts,, and it is: also inconsistent vith: their yomt family 
system, And it is sometimes found that vhat is said to be 
settled lavv in the Courts, is unsuittable to the people, and 
is nçıther knovn to, nor accepted by, the generalıty of them, 
as the basıs of their transactıons , so the lav, of the Courts 
mn some respects, is not vhat the people think to be their lav, 

VVills aməng Hindus are soaght to be explaıned as “a 
development of the lav of gifts zəz2e? 270527 A, vill: is: des- 
crıbed by the Privy Council as: “a disposition of property to 
take effect upən the death of the donor” vhich: “though revo- 
cable ın his İlfetime, is until: revocation a continuous act of 
gift upto the moment of death, and does then operate.” (72) 

Th s is a fiction, as no person retaıns consciousness or a 
sound dısposing mind up to the last moment of his: life, 
There is another fiction for explaınıng the post-mortem dis- 
posution of property, namely, that the deceased person conti- 
nucs to act beyond the pertod of his ovn death, and in order 
to explaın the valıdıty of a dead man: actıon, a distinction 
may be dravvn betvecn /z://e, and ozvzeers/iğ in the sense of 
personally holding and enyoyıng. VVhen a person holds an 
estate to hımself and his herrs for ever, his title subsists 
beyond hıs death, although his: ovvnership died vvith him. 


(0) Tagore v Tagore, (8 VV R. 3s9, 366. TA Sup 47 
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Hence the gift or disposition vihich takes efleçt oh the 
moment after death is deemed to be an incıdent of the 
subsisting title, Büt still the difficulty remams unsolved 
the title remained entirely ın the deccased person up to. ho 
last moment of his life, he did: not divest himself to any 
portion of: his title during. his life, Hence the deccased”s 
portton must be admiıtted to act on the moment: a//z, death, 
if the dısposition are: to be deemed Z:s acts İt vvould be 
an absurd assumption , and as regards szösəsi/oyg fif/r, here 
does it remaın a/7er the ovvner”s death ? It cannot subsist 
as if suspended ın the air, and a title vvithout: beng) vested 
in a person ın existence is impossible, Such metaphysıcal 
explanatıon of VVills is useless sophistry 

Property and its incidents are crcatures of lav mn) order 
to ınduce people to lead a İlfe of industry and thrift, the: lav 
telis them—lf you exert yourself to acqure  propcity by 
legitimate mean., you vill be entitled to hold the same as 
yours, to use and en)əy it according: to your pleasure but 
vvithout preyudice to the lavvful rights: of others, and not only 
you voll be at lİiberty to make a gift or a sale or any other 
tratsfer düring. your. İlfe, büt you are also permitted, subyect 
to certaın restrictions, to declare your  desire as to vhat 
persons are to get your property affer your demrse shall be 
carrıed mnto effect, İt is only the lav applıcable to the 
deceased testator that gives effect to his: dispositions 
nothing else can do the same. 

Practıcally, hovvever, testamentary disposition appears 
to be an extensıon of gift , the people derive their: conception 
of bequest from donatıon Gift, qoxafto m6öyfis causa and 
VVıll appcar to successive  conceptions, the: former İcadıng 
to the latter. There is: undoubtediy a close connectton be- 
tvveen gifts and bequcsts. 

The lİimits of the analogy betvveen VVillə and. giüftə: z/6/ 
v?00s vvhich have been recognised (2) by the: Pudicial: Com- 


mittee are as follovs,— 
“€ The analogous livr in this c ise is to be found ın that applıcable to giftə,, 
and even if VVills. are not universaliy to be reg irded in all respects as gifts to 


————— —...—— —— 


(ə) Bar Motiv Bar Mamu, zi B zo 241A 93 10ş 1CVVN 360 
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take effect upon death, they are generally so to be regarded as 20 22e 27”6/6:0y 
vehich they can transfer ası 226 6ertons to vvhom it can be traniferred ” (9) 
Sub-Sec 1— DISPOSİTİON BY VİLL 
Definition of VVill —The folloving: definition of: Vill: is 


given ın the Successıon Act — 


“ VVill means the legəl declaratıon of: the intention of a testator vvith res" 
pect to his property, vhich he desires to be carried into effect after his death ” 
— Section ə, (2) 


Thıs definition is open to obyection on: several: gröünids, 
Firstiy, it uses the term /es/a20r vvhich: means the executant 
of a z02//, and therefore its meaning cannot be understood by 
one vho does not knov the meaning of 2/7 thus this: defi- 
nıtion is tamted vvith a logical defect vrhich, in Sanskrit, s 
called “the fallacy of mutual dependence” veziieamıryesq vhich 
is defined to be “ı ve-unünq- uv quq vee uc, a fault 
Vıtratıng a definition m vyhich the meaning of the term des 
fined depend: upon the meanıng of another term vvhich: again 
depends on the meanıng of the first term. Secondiy, 
as the term £esfafo”, is not defined ın the Act, the definition 
İs hable to be read by substituting: the vvord 2€?goz for: £ey- 
tator, and to be mısapplıed, by reason of the distinctive cha- 
racteristic of zv2//5- bemng: omitted in the dispositions: 22//g?ə 
07705, Vhich are intended to be carried into: effect after the 
death of the executant by beimg vested ın possession, but 
y”hich are not revocable, (2) 

The dıstinctıve fcature of a VVill is its aöxöx/alory charac- 
ter , hovyever solemnly a VVill may be executed it may be un- 
done the next moment , the test of the testamentary character 
of a dispəsitton is its revocability , (c) this is: stated in: Sec- 
tion öz of the Succession Act, But it should have been ex- 
pressly made a part of the definition vyhich: should be made 
clear, tbus,—“VVill is the legal declaratıon by a competent per- 
son of his intentions vvith respect: to his property, vhich he de- 
sıres to be carried into effect after his death, such: declaratıon 
bemg hable to be altered or revoked by him at any time 


(a) Tagore z Tagore, 18 VV R 39, 338 9 A Sup 47. 
(9) Sita v Deo, 8 CVVN. 614:3 CLİ 3zo, 
() 8 C.VVN 6lq 
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v”hen he is competent to dispose of his property and becom- 
ing operative if not so done.” But ıt should be observed that 
an instrument vhıch is a VVill does not cease to be so, by 
reason of a clause mn vvhich the testator says that he shall 
not have the pover to vse/7 any property, but he shall mortgayə? 
the same for raısıng money if needed (4) 

As all persons are not competent to make testamentary 
dispositions, the term 2ezsoz: in the above definition of vvill, 
İs qualıfied by the adiective co))g26/eəi, 

The term 27”oğe”£y has not bcen defined erther in the 
Succession Act, or ın the General Clauses Act X of 7897, or 
in the Bengal General Clauses Act 1 of 1899, or ın the Trans- 
fer of Property Aet, 

The vrord property s used in tuvo senses : it signiftes 
either ovvnership of a thing such as land or: chattel, or the 
thing itscif as the subyect of the ovnership. A thing ıs 27o- 
2erty mn relatıcn to its ovner, and a, person”s relation to the 
thing as the subiect of his ovnership in his: ğr62e”zy in the 
thing. 

The definition of immovcable property (€) says, that it 
includes land, and benecfits to arıse out of land. Accordingiy, 
the same land may be the property of məre persons than one 
not only as co-sharers having co-ordinate rights, but also as 
broprietors, tenure-holders and undertenure-holders of differ- 
ent degrees, the latter holding in subordinatıon to the former, 
until the: cultivator or the actual occupant İs reached, and 
in some dıstrıcts of Bengal there are so many as a dozen sub- 
ordinate interests of different: degrecs, the ovvner of each of 
evhieh calls the land his property , or also as successive oövvn- 
€rs, namely, life-tenant and remainderman or: reversioner, 
Thus there arc three modes of division of” property in land, 
namely, //z:2, division by mete- and bounds or: geographical 
ör geometrical division , secoxda, division by creating  tenures 
and undertenures , and 72zra/, division by  süccessive İllmita- 
tions, z.e., by İimiting the time of successivc en)oyment, (7) 

(d) Sagore v Dıgambir, r4 CVVN ?4 


(e) Act X of 597, elaüse 25 
Uf? Gönendra N Tagore, 4 BL R, OC o) 
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Although ordrnarıly the term property is used to: desig- 
nate a thing that is of) valuc , yet if there is an abundant 
and inexhaustible suppİy of: the same, casily accessible then 
it has no markctable value or price For: instance, nothing 
can be of hıgher value than the air, vithout vrhich life: canpyot 
exist, still it cannot be property. 

Property may be defined to be a thing ora right to a 
thing vvhich can feteh a price: İt is extended to things vyhich 
intrinsicaliy have no value, büt vhich are valuable as eviden- 
ces of rıghts to receivye money or profits, as for instance, 
bonds, debentures, government securities or: other  negotiable 
mətruments, shares of yomt stock companies, and the like, 

A person may evercıse all the rights: constituting ovner- 
ship, over property vvhich belongs to a deilty or a religious or 
charıtable endovvment, and evhich he holds as a Sebayet or 
trustec and can even alıcnate fo: the benefit of the ovner, 
and vvith: respect to avhich: he: can appormnt his succcəsor in 
the office of Sebayet It has becn held, that hıs rights over 
the propetty cannot be called his ğ?oğeröy, and so an instru- 
ment executed by him to appornt his: successor, and intended 
to be operatıve after his death, cannot be regarded as a VVil 
or admıtted to probate, (£) 

İt should, hoveever, be noticed in this: connection, that 
the English VVills Act, 1837, (2) explaıns the meaning of VVill 
thus, “the svord VVill shall extend to a testament and to a 
codıcıl, and to an appointment by VVill or by vvriting: in: the 
nature of a VVill in the exercise of a pover, and also toa 
dısposition by VVill and testament to devise, of the  custody 
and turtton of any child, ” "7, and to any other testamen- 
tary dısposition,” So in England the donce of a pover of 
appomtment may appomnt the property by a VVill, although 
the property ıs not his, The: definition of VVill enables him 
so to do, But the definition of VVill.in the Indian: Succession 
Act ı, not so comprehensive , nevertheless the Legislature 


(2) Chartanya ə Dayal, 3ə C ro82 g CVVN )rozr , logadindra v Madhu- 
sudan, zo CL) 30) 27 IC 24, see Barsnav və Kishare, is C VN, 
1014 

(2) 1 Vict, c 26 
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seems to be oblivious of this dıstinction, and appears to have 


the English definition in mind vhile enactıng Sectton 69 of A 


the Indian Succession Act, vvhich contemplates “a VVıll made 
in the exercise of a povver of appoıntment, vvhen the property 
over vrhich the povver of appointment, is evercised voul/ 
not in default of such appointment pass to hıs (the testator”s) 
executor, or administrator, or to the petson entitled in case 
of mtestaey.” (Unless the term 27oğe”Zy in the Indtan definı- 
tton be taken in a most comprehensive sense so as to include 
also property over svhich the testator has merely povver 
Of appomtment, the satd Section 69 cannot be reconciled vrith 
the definittion of VVıll, Similarly Section ö6ö vhich” provides 
that “ A father, vvhatever his age may be may by vv7// appoint 
a güardian or güardians for his child during: minority”—also 
shovvs that the framers of the İndian Code had the English 
definition in their mind, 

There are many cases in vvhich testamentaiy döcüments 
executed by Sebayets appointmg their successors, vvere taken 
vvithout dıspute to be VVilis and admıtted to probate, Such 
VVills are analogous to those vvhereby povvers of appomntment 
are excrcised, But these vvrıtings cannot come vvithin the 
Indian definition of VVills, if the term. 2/o2e?2? be strietly 
construed, as is done in the case of C2az/a3ya v. Daval, (4) 

İt should be noticed that 2”o?e?2? ın a: Vill unless ex- 
pressiy restrıcted to vvhat is existing: at the time” of: its execu- 
tion, comprıses vvhat is acqurred by the testator subsequently 
to the executton of the VVill, ansıvermg the description of the 
property : Section go, This is another incident vyhereby a 
VVill is distingüshed from. a conveyance or. a giüft vhich must 
relate to exısting property only. 

Codificatıon,—The Indian Succession Act (X of 186ş 
nev XXXIX of rozş) codified the lav of succession both 
intestate and testamecntary , but ıt svas not originaliy intended 
for the Hındus, Sıkhs, lamnas and the like vvho are göverned 
by Hindu lav, and vvho form the bulk of the populatıon 
of India, although it professed to be the territorial: lav 
of British İndia İt vvas intended for the domiciled English- 


(q) 3a C ro82 g CVVN iozr,, see /0o/-note (2) 
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meh and other Europeans, the Eurasıans (nov” called Anglo- 
Indians) and the Native Christians:: there hayıng been neither 
personal nor territorial lavv applıcable to them, thç Courts 
had the difficult task of: suppiyıng: the: deficencey by the 
applıcatıon of principles: of: equrty, yüstice and  göod con- 
science, 

The Hındus bemg expressly excluded from its operation 
the framers of the code never troubled themselves vith the 
çansıderatıon vhcther the tules propounded by them vvould 
be surtabiç to the Hundus, as they vere: İcgislatıng: for: (hiç 
benefit of persons ivhose ideas, sentimentə and habits vere 
like those of Europcans , for, the Eurasians and the more 
respectable of the Natıvc Christians: vyerc cither Anglicized in 
their thoughts, feclıngs and habıts, or sought to become so 
by mitatıng: the Europeans and folloving their ideals, The 
rules are mainly and substantially the same as those of the 
English lavr vith some: mödificatıons, addıtıons and: altera- 
tions, 

But fiye years after the passıng of the Aet, the Hındu 
VVills Act No, XXI of 18zo vvas passed, Section z of yhich 
extends to Hındu VVills a large number of  Sections of the 
Succession Act in vhat is called by an eminent: füdge, spasn 
modiç method of legislatıon, (7) 

The preamble of the Hında VViılls Act stated that it vvas 
enacted to provide rules for the execution, attestatıon, reyoca- 
tion, revival, interpretation and probate of the VVills of: Hin- 
dus, /ainas, Sıkhs and Buddhists in Bengal and ın the tovns 
of Mağras and Bombay, Sectıon ə, hovvever, shovved that the 
v/hole lav, of testamentary succession provided in the Succes- 
ston Act had, vith the exception of a fev sections, been 
extended to the Hundus, Havıng regard to the szözeciç enu- 
merated ın the preamble, and to the ?z./es vyhich vvere provided 
by the Act, )zo2 of them appcared to be intended by the 
Legiəlature to be ?/es of infeyöretatton , and not only rules 
yelatıng to the mode ın vhich VVills vere to be executed, but 


— 


€ ?) Cally Nath v Chunder, 8 C 378, 3or 
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dents, as vvell as 

ı , and as those relatıng to the capacıty of the testator 
0 ercate and to the capacıty of the legatee to take the lega- 
cies, appeared also to be intended to be included under ?n/es 
for executton., 

İn this manner only once can reconcile the enumetatıon of 
the subyects for vhich: rüles vere cnacted, vith the: rules 
themselves that vere actualiy enacted by Section 2, of the 
Act, 

This Act and the Indian Suceession Act of 1865 as vell as 
some other Acts have been repcaled by Act XXXIX of 1gəş 
in vrhıch most of the provisions of the Act.  repealed have 
been incorporated vith büt slight alter ations vith almost all 
the defects of the previous Acts, 

Sir Lavrence y/enkins, in the case of Aaa/Za Pyrasad 
Ədallc£ v, Kanimoni (£) vhuch camc before the Court again, 
and vas approved by the Privy Council, has adopted the canon 
of construction of an incorporated statutc laid dövr in 7? ze 
VVoodPs Estate. (7) His Lordship vvent on to say — 

“Section 3 of the Hindu VVilis Act 870 is by vay of provliso to the 
portions of the Succession Act (X of r. 875) incorporated by Section 2 and 
İt is thereby provided that notking” in the Act contalned “shall  authorlse a 
Hındu, laın, Sikh and Buddist to create in property any interest vbich he 
could not have created befəre the first day of September 1870" VVhether 
this provision has regird only to the ntüre of the interest or extends also 
to the cpacity of the person in vhhose faivour the interest is: expressed to 
be ereated has been 1 mntter of  consider ible discussion If the: narrov 
viov, be adopted, nothing in the shape of repugnancy vvould arise on the 
eonstruction of the Act, but this cannot be said of the vvider vlevi,, indeed 
its adoption involves to an appreciable extent the nüllifying. of: that: vrhich 
has been ıncorporated/” He then on the authority of: previous  decisions 
added that “the provıso İI have read controls both the quantıty and quality 
of the İnterest created and its natural and ordinary meaning: includes the 
çapacıty of a donee to take” 

Thus a hody of rules proved by experience to be expedient and suitable 
for the natton cıvilized in a particular vvay, has been extended to a people 
vvith different family and social org3nisattons and vvith: different customs, 
habıts of thought, ide ils of: life, and: religious: behef and. sentİmenlə 
and aspırations İt vras assumed that rules that ere adopted ın England 
(2) 38 C 183, ıgz-igə, iş CVVN itə affirmud by PC 4::1A 175 q4r€ 

1007 20 CLİ) 318 8 CVVN 87) 46 ər 6ş3, 23 İC 7103 (pres 
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as appropriate and beneficial: müst be so here also Asa general rule the 


assumption is ündoubtedly right Büt it seems that in some  respect M 
vrould have been better if, instead of haid ind fast rules, the matter had 
been left to the dıscretion of the Courts, as for: instince the rule: relating 
to revocatıon of VVills The stringzent rüle may leid to misdarralge 


of yustice 

İt is difficult to anderstand the: puinciple upon: vehich: is 
founded the imperatıve evceptional rüle that marriage shall 
not revoke a Hındu”s VVill The principle upon vihieh a VVill 
is revoked by marrrage is, that ıt crcates a change ın a 
person”s conditton, such nevv dütics and obligations, that they 
give rise to a presumption that he vvould not adhete to. a VVill 
made before ıt, The prmciple equally  applıes to Hindus, 
but the old rulc is agam perpetuated in the nev Act, (?9) İt 
may no doubt be said that the distinction is: Yüstified by 
reason of polygamy But it is so rare, and is resorted to 
under such exceptional circamstances, that it cannot yastily 
support the rule, 

İt must be admıtted that the birth of male İssue fs an 
event of the hıghest importance in a Hindu”s life, and this 
ought to operate as a revocatıon of a previous VVill, Suppase 
a Hındu having no male issuc, but only a daughter by his 
vrife vvho vvas not: 1ilely to, give birth: to any more: child, 
made a VVill vheicby he gavc his: vhole property to his 
daughter , sub-equcntly his vife died, and hç vvas prevailed 
upon by reclatton- to marry another vife, by vvhom he had a 
son, and he dicd thercafter İcavıng the son, and the daughter 
for getting either: to rcvoke or: alter the VVill, Can it be said 
that the testator ıntended that his estate shall gö to his 
danghter to the excluston of: his son? Yet that must be the 
effect of hrs VVifl under the present lav, according to vihich 
a VVill cannot be held revoked otheryise than by the modes 
lad dovn by the Act, (Sectton zo) although it is contrary 
to vrhat ought, according: to all: right thinking persons, to 
be decemcd the dyıng intention of the testator Accordiıngİy 
it has been held that the birth of a posthumous son has not 


(əm) See Secs $7 and (9 of Act XXXIX of i9əş 
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the effect of revokıng a Hindu”. VVill: devising. his: self- 
acquıred property (42) But the Hindu Tuüdge Si Subrah- 
mansa Ayyar vvas ezssentienf, İt is submitted that if a Hindu 
testator does recıte in his VVill that he is sonless or: destitute 
of male ıssue, then the default of male issne should be presu- 
med to form the foundatıon of his VVill, ivhich in casc he gets 
a son subsequently, should be consti ed to be: intended by 
him: to become: inoperative as regards dispositions that may 
be presumed to be such as he vvould not have made, had he 
got a son, 

By the Hinda VVills Act the provision? ot the: Succession 
Act relatıng to the grant of Probate- and Letter- of Admınıs- 
tration had been extended to the Hindus,, bit subsequently 
the said provisions vecic replaced by the Piobite and Ad- 
mınistration Act No V of 1881: 4vhich contaıned “übstantially 
the samc rules as the S.icecssron Act (X of 8)ş) vith: slight 
alteratıons, This separate Act applıcd to the vhole of British 
India, and to all persons vvho vere evempted from the Suc- 
ession Act , but the Section 187 (273 nev) vhieh made the 
grant of Probate (or: Letters of: Ad nınistiation) ab-olutely 
nece:sary for cətablıshıng the: rigat as executor (or admınıs- 
trator) or legatce, (o)—had not becn incorporated m the Pro- 
bate and Admrnıstratıon Aet, thougn it vas ietamed in the 
Hindu VVills Act, The con -eqnonce vvas: that taking: out 
of Probate or Letterə of: Ad ninistiation: vas, origmal  vvith 
those to vyhom the Sucecssion Xet or: the Hinda: VVills: Act 
dıd not appiy, such as the: Müho nedan- The: provision 1s 
still retained in the present Yet XXXİX of 1925 

İt r3 not necessary to enter mto tlic: detail3 of: the: lav 
embodted in these statute, , a fo obscivations only are 
therefore made here on some mpərtant: topics, and on certaiın 
matters that aıc not found in the Act, büt arc contained mn 
the decision of the Court- 


(6) Subbarecddy ə Dorasaimi so M 29 17 MLİ) 200 tolloved in Bodi v 
Venk itasıymı 38 M 369 und Alavandar z Dinikəti, gaz M.) 383 


(o) The obt uning, of prob ite subsequent: to the: taxtitution of: the: sürt: büt 
before decree, is sufficient compli ince ayith the provision, of: Section 
187 (213 nev) Chindra g  Prasinn), 381A z? 38 C, 2ə? iş CVN 
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Hov/ VVills made.—Before the passing of the Hindu VVills 
Act, a Hındu could make a vvill by vvord of mouth only, (2) 
or by virting of any form, embodying: testamentary disposi- 
tıons, though neither sıigned by the testator nor attested by 
vritnesses, provided the same contamed testamentary inten- 
tion, (g) But Hindis müst nov execute VVills according: to the 
formalıtıes perseribed by Section 63 of the Succession Act, If 
the instrument complies vvith the requrements of lavy as re- 
gards evecution of a VVilİ, and also fulfillə the conditions ne- 
cessary to bring it avithin the definitron of a VVill, then vhat- 
ever may be ıts name or form it vvill be deemed as a VVill, and 
as such admıtted to Probate, A document called an e/raz or 
“agı eement” and also zzyazı-2azıa and eZrar or "condition- 
deed and agrceement.” (7) and another called saz,zğaxdlza-nırma 
yasbatra or “letter settlıng: matrimonial: alliance,” (6) vvere 
held to operate as VVills as regards the testamentary disposis 
tions contamed thercin: the: testə arc vehether the disposis 
tıons are to take effect, not z///e, vzvos, but after the execu- 
tant”s death, and vvhether it is ambialatory and  revocable at 
the exccutants pleasure, (2) The mere statement by the 
testator ın hıs VVill that “if it be necessary for him to ralse 
money he vvould be at lıberty to mortgage the: properties büt 
not to sell the same absolutely”—cannot be constraed to render 
irrevocable vhat ıs called a VVill and contaıns dispositions of 
propertre- expressİy stated to become operatıve after the 
executant/s death , but ıt should be taken merely to indicate 
hovv the testator ıntend: to act ın future, nor can it have the 
legal effect of  depriving the testator of: his: povyer of 


altenatıon, (7/) 
Sub-Sec h11—TESTAMENTARY POVER 
VVhəo can make VVill —A minor cannot make a VVill , 


(v) buta Hindu vvho has attamed the age of: discretion is 


(2) Beerpertab v Riycnder 12 MİA r 9 VVRPC iş 


(ş) Shumsool v Shevukram, z 1A z,ı3 22 VVR. 409, Tara v, Nobeen, 
3 VV R 138 

(r) Ram Moni v Ram, Göpəl, ız CVVN 42 

(9) Din s Krishns, 260 C 149 13CVVN ət “ (İC, 7r 

gi Sıta v Deo, 8 CV/VN ör4 3 CL) 3zo 

4) Sagör v Digimbir r4 CVVN 174 

(v) 5ec 9, Bir Galıb s bhkoreliil, 36 B 622 4 Bom LR 748: 17 
İC 86, Krishian ichauir vg Krishn imiacharrar 48M. 162 z4 MLT 
s7 19 İC 452, Hardiyarı ve: Gömi, 33A sos SALI 355 şİC or? 
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competent to give povver of adoption to his v/fe , accordıng 
to Hındu lavv, onc vvho has completed the fiftecnth year ıs 
mayor , and Sectton 57, vvith Seh HİT, says that nothing mn it 
shall affect any lavv of adoption İt seems therefore that a 
Hında, vvhatever his age may be, can by a VVill empoveer his 
vridovv to adopt, 

Subiect of devise —A person cannot bequcath property 
vyhich he could not have  alıenated  zz//€£ vzv0s. İt should 
hovvever, be observed that the converse proposition 1s not 
necessarıly true ın all cases A Hindu vvidovv or any other 
female hetr vvho has a limited interest and cannot ordinarıly 
alenate, cannot devise zə?z/2c/z7ed) propcity. Although they 
are entitled to make transfers z///€?” vzzos for legal necessity, yet 
as their interest ccases on thoir death, and ihc estate passes to 
the revcrsıoner, therc ıs nothing: left upon vhich thcir VVill can 
operate A VVill made by a Hindu svidosvv vvhercby she devised 
her husband"s cstate inherited by her, vvas decl ved: invalıd 
during her İlfe, mn a, süutt brought against her by the rever- 
sıoner, (ce) She is competent, hcevever, to makc a valıd Vvil 
of her Strıdhan property. 

Mıtakshara co-parcener”s pövvefy —A member of Miıta- 
kshara yomt family, cannot make testamentary disposition of 
his undivided coparcenary interest in yomt propetty, vvhich 
he cannot alienate for his personal purposes during. his life 
and vhich on his death lapses, or (as is: loosely  stated) 
passes by sutvivorship to the -urviving male members of 
the famıly, so that therc ıs nothing: left on ivhich: his: VVill 
can operate. (r) İn a casc, ven tavo brothers, members of 
a omnt Mitaksharğ family exccutecd an agrcemcnt by vay of 
a “VVilİÇ it has becn held by the Piivy Council (7) that though 
the document in question could not operatc as a VVil as bemg 
executed by memhbers of a yomt MitaksharA family, yet xt 
might be good evidence of a, family arrangemcnf. 


(ev) laipal v İndar, a3 A 238 ar 1A, 62 SCVVN 465 6 Bom LR 4ğs: 
14 MLİ rag 

(x) See 26 424-426 , Tadı Bulli v Tadi Bulli, şo M. 42: :3r CAVVN 7os, 
Sor as CL) siz 192? PC 8o 

(y) Seth Lakhmi vz Anandı, 31 C VVİN. io: PC 43€ L 1) 5:3 
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iH Bambay It should, hovvever, be noticed: that although in: Madras 
and Bombay the Mitakshar£ lav has been modified by the 
Çourts mn favour of purchasers of valuc on groundə of: cqurty 
and an alıenatıon by a member ofa Mitakshara yomnt: family, 
of his undivided coparcenary interest, though made vithout 
the consent of his co-sharcts, 1s tecognised as valid by the 
Courts, if made for valuable consideration,, yet he  cannot 
dıspose of it by VVill Such alıcnatıon is ccitamly inconsis- 
tent vvith the strict theory of yomt family, and. this: doctrine 
establıshed by modern yurisprudence by vvay of: exception, 
has been, as ıt should be, limited by the requrements of 
equtty , and it does not admıt of extension, as if it vvere a 
settled prıncıple of Hindu lav vvhich should be carried out: to 
all its logical cönsequenecs, (2) 

Povver of appormntment —İt has been held that the povver 
Of appormtment is iecognised by Hindu: lav, there bemg an 
analogy to it: m the lav of adoption a person may by VVill 
confer povver on another person to appoint his: property, 
vvithont bemg, subiect, to any condition that the: obyect to 
y”hom the property 1 to bc appomted must be in existence at 
the testator”s death (4) 

Bengal father”s povver —As regard. the Bengal sehool, 
it has alrcady been: stated that the fathcı r. held to have 
testamentary pover as veli ovci: ancestral: as over his: self" 
acqurred  property, yvithout any distinetron: vhatever, (2) 
although a student of the Dayabhaga svould be at a 1oss to 
understand hov such a: doctrine vas: deduced from that 
treatise admıtted to be of paramount authority in Bengal, 


Other İn some systems and m the carly stage. of most systems 
stems of : 

hürispru" of yurisprudence, the povveci of alicnatıon z///£/ vzzos is found 

dence unrestricted, but nevertheless the povver of devise is: circüms- 


cribed by the clam of near and dear relations upon the 
testator s cstate evhom he vas under the obligation to main- 
tam, Accordingİy the: testamentary pover: is: İlmited to a 


(22 Lakshmın z Remechandrn, s B 48 7 TA i8r affirming 1 B göt , see 
suğəa f52 424—420 

(x) Act XV of r016 2uz se, old Tav Bar Motiv Bar Mamu, 2::B 709 24 
1A 93 ECVVN 306, Fiverbar o: K iblibar, i6 B: va, 498 

(5) Lagore v 1 igorç 18 VV R. 399, XY TA Sup: 47 


C, XVI, S, 4, $S. 11) TESTAMENTARY TOVER 1039 


çertain share of (he çətate, the rest beg: sübiect to the lav 
of intestate suçcession, 

That the male ıssue has more than a mere claiım for 
maıntenance, upon ancestial propcity in the fathers hand 
accordıng to the Döiyabhdga cannot be questioned, and it is a 
general principle of: Hindu. laxv that: a person is bound to 
provide his vvife vyith maintenance, and is also under: obliga- 
tion to furntəh  vvyith: means, of) İivclihood” his male: issuc 
vvrhom he bringə into existence The Tindu lav. also im- 
poses on a man the lıability of maintarmıng: his parents, A 
man/s right over his property 13: cürtailed by these obliga- 
tıons, He cannot at any rate gzec aoay his propcity and 
daprıve thhesc person" of the mcans of subsistence, 

İn the Tagore case the yudicial Committee did not: enter 
mto the qucstion as to höv far the testamentary povver as to 
ançestral property can supersede the son”s claım to maimn- 
tenance, but decided the case upon the assumption that: it 
çquld not, 

The Hindu VVillə Act (nov. incçorporated in the: İndian 
Succession Act) refers to it by sayıng that nothing: in the 
Act shall authorize a testator to deprive any person of 
any right of marntenance, of iyhich: he: could not: prevtousiy 
deprive by VViİİ, 

Mıtakshara father”s povver —- "İt should be obsetved that 
a person govcined by the Mitikshari, is: competent to alıe- 
natc even the anccətral propeity by a sale, gift or any: other 
transfer z2:/e” vəvos, (fat the timc of such: alienation he has 
no co-parcener yomntly entitled to the property the subse- 
quent birth or adoption of a son cannot affect the valıdıty of 
the alıenatıon so made. But a VVill of ancestral property 
does not stand on the samc footing, büt r. virtually revoked 
by the subscqucnt buth or adoption of a son iyho becomes at 
once entitled to such property equally and. yontly vith: the 
father, and survivorship applıcə, if the: latter dies: İeavıng a 
male əsuc, the title by sürviyorohip bemg. prior to the) title 
by devıse , so that his ündivided cə-paurcenai y mterest: passes 


to the surviving: co-sharer, and there is nothing left on vyhich 
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his VVill can operate. (c) It vvould depend on the state of 
things exıstıng at his death vrhether his VVill vvould be: effec- 
tual and operatıve or not, it vvould operate on any separate 
and dıvided property. (4) “The result vvould be the same if 
there be a son m the vvomb at the testator”s death. (z) 

According: to the Mitaksharq lav, the male issue acquires 
a iomt right by birth and not onİy to the ancestral büt also 
to the father”s self-acqurred propetty but nevertheless the 
father”s povver of alıcnatıon z22/6F 2005 over the İatter is 
recognised, Still because a son as co-parcener takes by 
survivorship and not by süccession even the father”: self-ac- 
quired property, a VVill vvould have stood on the same footing 
as one relatıng to ancestral property in Southern İndia, büt 
for the theory of analogy of a VVill to a gift: z2/6F 72705, as 
regards the property that can be bequcathed, Hence it has 
been held that a Mıtakshari, father is competent to bequeath 
his self-acquired property. (7? 

Excluding Heir-at-lav” —He can be 47s2:2e?zfed ony by 
valid dıspositions in favour of other persons, not othervvise, (7) 
Sub-Sec iv-CAPACITY OF LEGATEE TOTAKE 

E xistence of legatee —İt has already been stated that 
the disqualıficatıon of unborn persons to get as legatee, if 
born subsequent to the deatlı of the testator, has been re- 
moved, (2) But beforc the removal of the dısqualıficatıon, in 
order that a person could take as İecgatce, ıt vvas necessary 
that he must have been ın existence at the testators death : 
foetal existence vas: not sufficient if the child did not come 
into separate existence, ın other vvords, if the child ön 
ryo at the testator"s death had subsequentiy, been bərn, 
alive, he vvas entitled to the legaey bequcathed to him. He 
vas deemed to be in contemplatron of: lav in existence 


(e) Nagalutehmee v Gopoo, 6 MTA goş, 345 , Parvatıba o Bhagvvant, 39 


B s93 

(4) Vitla v Yamenamma, 8 MH UC 6, Battay e Deoray, ro A 272 İs LA 
şr Venkita v Couürt of VVardş, (Pittapin case), 22 .M. 383 201, 85 

(e) Minakshi v Vir ippi 8 M, 89 

(7) Tugmohandas v Mangaldas, 0 B $28, sst-ş , Nagilıngam vg: Ramchandra 
24 M 429, 436-8 

(g) Tarucknatl v Proson, 19 VV R 48, in this: cönnection see Venvatpathı 
ə Suryanaryana, 1927 M. 206 and Narsingh  v Maha Lakshmi, $oA  3zs, 
393 32 C VV N 1095 ,48C L ) To Rum Kar r Atma, 8L i8t 

(2) Şec ant, $ 1008, 
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at the decease of the testator, though he vyas not so in 
fact. (7) 

Adopted son.—The above principle is extended to a son 
adopted by a Hındu vvidovv after: her: hüsband”. death, and 
he is deemed in contemplatıon of lavr, to be in: existence at 
the death of the adoptive  father, The: adoption is: tant- 
amount to birth as son of the adoptive father, and this: nev 
birth relates back to the father"5 death, and entitles him: to 
take thc father”s estate cıther by inheritance or by devise, İt 
should be ob-erved that this exception is made in favour only 
of the /zs/4/o?”s adopted son , it cannot appiy to the adopted 
son of any relatıon of his, vvho cannot have a better position 
than that relatıon”s rcal legitimate son, 

Death of legatee before teştator —A legatec must sur- 
vive the testator to become entitled to the legacy , if he dies 
before the testator, the legaey lapses, There is an exception 
to this rule laıd dovvn in Section og: applıcable to a, legacy 
bequcathed to the testator”s child ör any other: lincal: descen- 
dant, vhich does not lapse in case the latter dies in the) tes- 
tator/s life time, İcaving any İincal: descendant vho  survives 
the testator, but the legacy shall take effect as if the legatee 
died immedately after the testator, unless a contrary inten- 
tıon appears by the VVill 

Legatee as executor —İf a lcgatec is appormted an execu- 
tor of the VVill, he cannot take the İegacy unless he acts, 
or othervvise manifest: an intention to act, as exccutor . Sec- 
tion 141, 

Trustees.— Property may be bequecathed to a person vvho 
is to hold it in trust for the benefit of others, vvithout deriving 
therefrom any benefit himself , the devisee in trust is to carry 
into exccution such of the trusts as are valid , should there be 
a residüue left, it vvould gö to the: herr-at-lavv, if there be no 
resıduary legatee, Trusts for religious and charitable endov- 
ments arc vell-knovn. 

But a testator cannot, through the intervention of: trusts, 


(q) Tagore v Tago e, 18. VV R 39, 335 TA Sup 47 
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ercate indirectİy beneficlary estates of a character unautho- 
rized by lav, vyhich he is incompetent: to do direetiy, (7) 

Povver to appoint —Povver may be conferred by VVıll on 
a person to appornt the testators property, (6) The povver 
may be either general, or special, VVhen the donor of the 
povver authorızes the donee of the povver to appəoint the 
property to any obiect the donee pleases, ıt is called a general 
povver of appormntment And povver is called  specral or 
partlcnlar, vvhen the donee”s right of appormntment is restricted 
to some obiects designated ın the VVill by the: testator 
himself, “The devısce of a general povver of appolntment is 
virtualiy the legatee of the property over vrhich the povver 
İs to be exercısed , for, as he has the povrer to appoint the 
property to any obiect he may think proper, he may appoımt 
İt to himself, and in the absence of appointment it devolves as 
his property : see Section gr, İf no appomtment: is made by 
the donee of a special povver, the property goes equally to all 
the oblects of the povver, if the VVill does not provide for the 
event of no appointment bemg made . see Section 92, These 
tvvo sections relatıng to povvers of appointment, have, not 
hovvever, been extended to the Hındus, probably because there 
v,as then no case recognising 20:ves o/ aöğointnent as part of 
Hindu lav, (2) The first case on the sübyect is that of az 
Afotiva)oo v, Baı Mamooğaş, decided in 1897. (2) Büt vihen 
a Hindu testator dırected that the donce of the pover shall 
remaın ın possession and occupatıon of his estate and shall 
appoınt an £eiz either in his: İife-time or by VVill, it did not 
amount to an absolute gift thereof to the donee, (2) 

Unborn persons,—subyect to certaın restrictions, 
used to become legatees under Sections 112 to 114 of the 
Successıon Act extended to Hindus An unborn legatee 


must alvays be descrıbed as a relation of a living person. 


(2) Ba Motiv Baı Mamu, zi B ?og 24 1A 93 r CİVVN 366 
(2) Tagore v Tagore, 18 VV R 3s9, 368 1A Sup 47 

(Ö) Vıde Sec sz Indian Successton Act 

(4) 24 TA. g3, 1os 2 B ?og İCVVN 366 


(z) Bn) v Suray, 34 A qoş gg LA işo İ6 CVVN) ?as"ı6 C.L A 
çal 8o2 (ıgi2) M VV N. 646 14 Bom L.R Bə, və ML) ız 
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A legaey to an unborn person coöming into existence 
after the testator”s death, vvas valıd under the folloving 
conditions — 

1.—İf the possession of the legaey vvas deferred to a tıme 
later than the death of the testator, by a prior bequest or 
öthervvise : 

2.—İf the legatee came into existence before the said 
later time vəhich could not be beyond the death of one or more 
livıng person or persons, 2, €., he must have bcen in existence 
at the expiratıon of the İrfe-time of a. person or persons İtving 
at the testator”s death , 

3 —VVhen the legacy vvas subyect to a prior bequest, it 
must have comprised the vvhole of the remaıning interest of 
the testator ın the thıng bequcathed , and 

4 — The legacy must have bcen given m such terms that 
it “vas not possible for the vesting beg, delayed beyond the 
lifetime of lıving persons or person and the minority of the 
unborn fegatee. 

The Hındu Disposition of Property Act ( XV of roi6) 
has removed the restriction of making” a device in favour of 
unborn persons erröncousily imposed on Hindus by fudicsal 
decisıons. But paragraph 2 of the restrictions and modifica- 
tions attached to Sechedule İİf as contemplated in Section $? 
of the İndian Succession Act, has introduced an anomaly into 
the questıon. (o) 

Rule against perpetuity — The aforesaıd fourth condıtion 
İs called the zz/e agasxsi ğerbetuiiy or, remolenes: “Yhe 
princıple bemg that property must not be permitted to be 
tied up, so as to make it ınalienable But as property can be 
given to an unborn person, subicct to a prıor estatc, for life, 
to a İlving person, it müst: necessarıly be tied up üntil the 
attamment of mafğority by the former . and hence vesting 
is permitted to bc delayed up to that time but not beyond 
it (2) The rule of English lav according” to vvhich: vesting 
.o000004.4.4..... ....... 
(6) See anlfe 5 xoo8, 

(2) Soundara e Nataralan, 43 C.L ) zo: 8o C.VVN 434, 439 PC, appeal from 
40 ML İ 354 
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can be postponed to an absolute period of tvventy-one years 
after the life of living: person, is also founded on the same 
prınciple , but the Indian rüle is: more: İogical, 

s Deviıse to unborn person —Thc legislature has növ by 
statute made the provısions of some of the Sections applıc- 
able to unborn person: (g) 1n this: connection: see€ azile, 
Sec, 3, Sub-Sec, v. 


Sub Sec v—OONSTRUOTION OT VILLS 
Nevv mode of devolutron —İlt has alrcady becn stated 


that no person can, cıther by gift: z/əz2£? v2gosy or by testament- 
ary device, lay dövn a, nev mode of devolution (2) Sach 
attempts to ınterfere vvith the course of descent accotding to 
lav cannot be regarded as a conditton of defcasance, (s) 

Estates, İlmitations —A Hindu can by VVill create such 
estateə only as arc consistent vvith Hindu lav He cannot 
make hıs property descend in a nev line of) sücccsston 
different from vhat is directed by Hindu lav to attempt to 
do so, vvould be assuming to legislate, (2) Nor can a person 
crcate a yont tenaney among legatees by a devise in: thetr 
favour of any property vithout specification of any share in 
it, the legatus take the property as tenanty-ın-cəmmon (zz) 

Estates arc intercsts in land that may be possessed by a 
person a İlfc-cstatc, an ostatc tail, and a fec simple are 
the freehold estates in: English: lav), an: cətate for: life of 
either the tenant or any other person vvas regarded the İovest 
estatc vvorthy of acceptance by a /?ee ?/zan, according to the 
fcudal ideal and if svas decmed larger than a İcase for any 
term of yecars, hovvever long. An estate tail vyith süccession 
by prımogeniture is ünknovyn to Hindu lav, and a Hindu 
cannot crcate it by VVill, (v) 


" See ante 55 1007“1014 

(4) See suöra 5 1008, 1cog 

(r) Tagore v Tagore, (8 VV.R so, 204 1A Sup az, Pürn 9  Kalidhan, 38 
C 603, 619 381A ,rrz iş CVVN 693 4 CL) 1 3: ML) rrl9 
ır TC qiz, Ambalıka v Arpını, 45 C 8iş 2? CVVN so 29 CL) 
29) 47 1C 402, Raghunath z Deputy, 34 CVVN ör şı CLİ 16 PC, 
Madhavrqo v Biabhır sz Biiz6 az CVVN əş 47 CL) 198 gə8 
PC 33, Satyıo Ann purna, 48 CİL 1 s23 gg C aş 

(6) Purna e Kalidh in, 38 C Goy, ö2o, se aöove , Raghunath o, Deputy, srd, 

(6) Tagore g Tagorc, 8 VV R. aş, 9304 PA Sup 47 

(4) 5ee andı ğ 879 , lov Rukman, BL zig, see Debi o Krishnə, 1938 O 26 

(v) See fot notcs, (r) (6) and (2) aöove and Vagore case 
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". Hindus arc held competent to create contingent inter- 
estə by vvay of remainder or by vvay of exccütory devise, 
upon an evcnt happening at the latest, on the close of a hfe 
ın beg. VVith: regard to the testamentary povver under 
Hindu lav, the yudicial: Committee made the follovınş 
observatıons in Soo??eemoney Dassees case (20) 


“XVhatever may have formerly been considered the stite of that lav as to 
the testamentary pover df Hindus over their property, that pover has nov long 
been recognızed, and must be considered as completely establıshed This 
being. so, vve are to say, vihether there is anything: agnınst public convenience, 
anything generally misehievous, or anşthing: ag ünst: the general principles 
cf Hındu lav, ın alloving a Testator to give property, vihether by vvay of 
remaınder, or by vvay of executory bequest (to börrov. terms frcm the lav 
of Englind) upon sn cvent vhich. is to happen, if at all, immediately on 
the close of a hfe in bong Their Lordship. think that therc avould be 
gETe it general inconvenrence and public: misehief in denying such 4 pover 


and that it is their düty to advısc Her M esty that such. a povrer does 
exist” 


İn this case the testator gavc his estate absolutely to his 
five sons ın cqual shates, and then added a clause of condi- 
tonal defcasance, in vihich he provided) that: if any one of his 
sons de vvithout İcaving: malc issuc, then his share shall not 
devolve on his vidov, daughter or daughter”5 son, but shall 
go over to thc testator”s male issuc then living This: gift 
vvas held valıd according: to the principle enunciated in the 
abovc passagc 

But ıt has been held by the udicial: Committee in 
Narenalva Nath Sorca?”s case that the lav has becn modified 
by Section 11 (növ 124) of the Succe-sion Act, vvhich lays 
dovn that if no time 15 mentioned in the VVill: for the 
occurrence of the event upon vhich: the: gift over is made 
contingent, the gıft cannot take eficct unless the event hap- 
pens before the period of  payment or distribution, 2, 
ordınarıly, before the death of the testator. Accordingiy, 
although the facts in this: case vere on. all fours vvith those 
of .Soor?eemoney”s case, it vvas held that the: gift over could 
not takc effect (r) 


89 See ante $ 999 
(ve)9 MA rə), 135 
(x) Narendra v, Kam ilb sini, 23 LA 8 


Contingent 
interest 


Soor/eeno 
”.ys case, 


AVarendra 
4Və/A 
“Sercar”s 
case 


134 $5ec 


Privy 
Council on 
above 


Rulelin 
Edvards: v 
Eduard. 


1046 ALIENATIONS Ğz VVILLS İC, XVI, S, 4, ss, v 


Thıs Sectton 111 (novr 124) appears, from its illustrations 
as vvell as from the preamble of the Hında VVills: Act, 
nov  replaced by the Indtan Succession Act, to embody a 
rule of construction, though it is. a hard and fast rüle, and it 
vyas thought, that if the time for the occurrence of the event 
be stated ın the VVill to be after the period of distribution, 
the gift vvould take effect on the happening of: the event 
But in a case, —ın vvhich the testator bequeathed to one 
Kasısuvar a legaey subyect to the condition: subsequent, that 
if the İegatee dıed vvithout leaving: male issuc, after the ex- 
pıratıon of nine years from the testator s death (vvhich  vvas 
also the period of: distribution), then it: shall gö over to 
Monohur,—ıt vvas held by the Calcutta High: Court that the 
gift ovet could not: take: effect, evhen Kasisivar did not die 
before the period of distribution: ünder: the: VVill, inasmuch 
as the time for the occurrence of the event vyas not men- 
tıoned by the vvords —“after the expiratıon of nine years from 
the testator”s death”-—vvhich: stated only: once İmit, namely, 
the commencemnent, the other İmit ze, the end not being 
set fo th, £//62 cannot be held to be əxeərizoned, İt vould 
appcar that if the testator had added the vvordo—“and 
vrithin şo or 6o or 80 ycars from it,””—then in the opinion of 
the İcarned yudges, time vvould be held to have becn mentioned 
and the iequnement of the section complied vith, and the 
gift over: vvould have taken cifect, İt has: also been held that 
the rule ıs not one of construction ( 7) 

The Prıvy Council has explamed the scope of Sectton 
111 (ev 124) of the Succession Act m the case of 22242c)ra”za 
Krishna Gho,hv Amaryendra (s) ft is stated that — 

“ Secion 11 (12$ növ) embodies the rule enunctated in Zdizarda v 
Eduvardt (a) The rule of construction lard: dövrün in: this case has been 
consıiderably modifted by Hater English decisions The Indan Act) hovvever, 
has given it statutory force Eyen in İndia aş regards, Hindas, its applı ca- 


tion is confined to spectal tracts such as the territories  subyect to the 
I teutenint Gövernor of: Bengil and: the Presideney töyrns of Bömbay and 


(9) Monohur v, Kasisvar 3 C VV N 478, 

(x) 431A i2:43C q43a 20CVVN iög ə CLİ i6g ao ML) o:18 
Bom LR 347 14AL) 107 34 İC 892, on appe al from 4ı C, £43 

(a) ış Beav 351 (1852), 
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ədras Their Loördships think that it should he applıed only to cases 
strictiy coming: vithin its scope İn the present case the event on the 
occurrence of yehich the distribution yras to take place is distinctiy mentioned 
as beg: the death of the vidov That being: so, the gift to the ne phevvs is 
not affected by Sectton tri (old) and must take piuce" In this case the 
testator bequeathed the property in the folloving vvords “7” 8 9 appc £ 
my vfe " "S to be the sole executrix of this my VVil I hereby authornze 
my said vrife to adopt Dattaka Putra İnicase of death of in adopted son mv 
said vvife  shall: adopt one: after another five sons in süccession İf my said 
yife dies vithcut adopting. a son ör if: such: adopted son predeceases her 
viİthout leavıng any male issue, in such case my estate) ifter the de ith of my 
sald vrfe shall pass to the sons of my sister ".":" iyho may be hliving at the 
time of my death” 

İn another case (2) the Privy Council has quoted the 
Obsci vation af tho House of Lorda made ın the casc of 
O” Mazoney v. Burdeft, (e) vvhich: their: Lördships say “as 
one vihich amerged through a thiclet of teehnical decisions 
tq a ground of plain and pre-cmınent good senəce,” Lard 
Hatherley says that .— “that the period to vhich the exe- 
çutory devise vvill be referred vvill be the period qf the 
death of the first taker, unless therc are qther circum-tançes 
and directions in the VVill vvhich are: inconsistent vith that 
suppasition,” But ın this case the provisions of Section 11 
(nov 124) are not applıcable. 

The prınciple enunçiated in: /Vazexoliza VNaik Sarfğar v. 
Kamalbasinı, (4) seems, in effect, to have been modified by 
the subsequent decision in 22463idiza Vatk G/losh (e) 

A testator, after life cstate: bequcathed thatA shall be the 
ovrner of the property after him and after A”. death vhq shall 
ba As son shall be the ovrner and if therc be no son to A, B, 
C € D (all tfiving) shall be the hetrs and ovners of: the estate , 
İt has been held that the gıft to A?s unborn son or to B, C, 
and D are alternatıve bequests and hence, though bequecst 
to A”s unborn son vvas bad it does not follov that the bequest 
in favour of B, Ç, D vas also votd ağ z)zz/zo. (f) 


(5) Chunılal v Baı Samrıth, ?8 B 499 ig CL) şöş 18 C VVN 44 10 
Bom L R 366 26ML 1647 12AL ) 742 23 LC 645 

(c) (1824) LR 7 HL 388, 404 

(4) ə331A 18 xC s3 6MLİ7n 

(€) See /oote note (s) above 

(/) Darshan v VValı, rg, A 1o2 


O”2/:“0ney 
“ur det, 


Latest viesv 
of the Privy 
Council, 
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Sections 124 and 131 of Succession Act.—The Privy 
Council, in a recent case, (/xaizra Ran: v Akshay”), ha, 
explained the legal effects of these Sectıons. The testator 
İn this case bequcathed his estate to his sons 222ez a/2z in the 
follovıng: term “ ” €.” but nevertheless in the event of any 
sons or son”s sons dyıng vvithout: leaving. İineal: male: issue 
him survıiving the other of my son or  sons ot son”s sons 
living at the time: shall be equally entitled to his or: their 
share or the property as he or they vvould müherit under 
the Hindu Lav” On the death of the eldest of the tvvo sons 
vvithout İcaving: İincal: malc: issuc, his vvidov. ZalZz Rani 
clarmed her husband” half share in the estate, Her case vvas 
that the gıft over to the son ((412:26y) other than the one 
(Vadfira”s husband) vvho died vithout a İincal male issue, İs 
İnoperatıve under the provisions of Seetton 124 and, thercfore, 
ön the death of her husband, his estate devolved upon het, İn 
support of her contentton she also relied on the decision of the 
Board ın /Verendra Nat v Kamalöasın: (g) “Yheir  Lord- 
ships dıstingurshed this case from the one for their decision, 
on the ground that ın /Va?eyaira Nail /s case, the death vith- 
Qut issuc, contemplated ın the VVili, vas düring the İife-time 
of the testator , vyhercas in the case növy for them: Lordships 
consideration, the: testator contemplated the death of) the 
İegatee after him also, 

Their Lordships held that the language of the: illustra- 
tion, “A: legacy is: bequcathed to A,, and ın case of his 
death to B/” is not the same as, “A legacy to A,, and ın 
case of his death before or after that of the testator to B” 
They, therefore, added “Tn other vvords, A”s (7a42ra”s 
husband”.) interest in the legaey, B- (42:46?) sürvi- 
ving, is cut dovn to a İlfe-interest, and Secticn şil: of 
the Act becomes relevant as an enablıng provision,” 
The claım of the vidov: 7)z927a Rani on the death of 
her husband vithout lincal: male issuc on the ground stated 
above, faıled, 


” Tudgment not yet reported 
iş) 231A 18 ə3C sö3 6 Mİ 7 
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Remainder or executory devise —VVhen a testator Zzecs/əry 


bequeaths to one legatee a property, not absolutely, but to 
be en)oyed for a limited period, and hıs remaınıng interest 
therein to another, the latter is called ?ev?7z2:di6” or 
execulory devise under different circumstances , if the remain- 
ing mterest is not bequeathed, ıt reverts to the testator”. 
estate, and ıs called ?eze”s2o). “The distinction betvveen the 
terms 7evzazzder and ezecutory dlevise of English lav vill 
appear from theır folloving desecriptions —” A: ?ezizazədier is 
an estate ın land so İlmited in the instrument ercating it, as 
to be expectant ımmediately upon the natural determinatıon 
Of a partıçalar estate of frechold limited by the same instiu- 


den se, 


Aemat? der, 


ment.”—A 2a?/zcular estafe is only a part, or garfıcul/aTr, Purtieular 


of the fee simple bemg an ınterest less than the vyhole, as a 
İlcase for a term, an estatc for İlfe, or an estate tail, of avhich 
the latter tuvo are frecholds.-—“ Every devise of a future in- 
terest, not preceded by an estate of freehold crcated by the 
same VVill, or vrhich: bemg) so preceded, is limited to take 
effect before or after, ard xof at the natural determinatıon of 
such prior partıcular estate, must then be an ezec?/oxy 
devise,” (2) 

Limit. —To /z??2£ is to mark out or descrıbe the extent of 
interest bequcathed by statıng its co nmencemecnt, duration, 
terminatıon, 6zc, " and /z?/zz7aZz0n means either  act of /r,əzz/afıon, 
or İntercst /z?z/za” i 

Reference to death ın a VVill vvill, 27276 /4cəe, refer to 
death at any tıme, but it is to be fixed from the vvording of 
the VVıilL, (2) 

Povver to create estates —A Huındu may by VYV/ll create 
particular estates ın property excepting: an estate tail, as vvell 
as remainders and executory interest: vhether vested or 
contingent as stated above (7 ) 


estade 


Legacy, vested 6 contıngent.—A legacy may be etther vested 


vested or dontingent, A vested legaey is either vested in 
interest only, or vested ın both interest and possession , a 


(02 Bigelov on VVills, 357. 
(ə) Suresh v /yotirmoyee, s3 CİL İİ iz9 PC, (/) See an/g 2 1044 
H L.-—ış9. 


contıngent 


absolute 6: 
conditional 


condıtion 
precedent 


yrhen condı- 
tions void 
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contingent legacy depends on the happening or non-happening 
Of some uneertaın future event. 

A legacy agaın may be absolute or conditional : a condi. 
tion is eıther  precedent or subsequent, A condition prece- 
dent is: one vyhich must: be fulfilled before the legatee can 
take a vested interest , but as the lavv favours vesting, sübsə 
tantıal compliance vyith such condition is sufficient: Section 
128. A conditton subsequent is one on the fülfilment of 
vhich a legaey given to, and vested ın one person, goes aver 
to another person by divesting the former (Section 131), 
but as the lavv dısfavours divesting, strict: fulfilment of such 
condıtion is required to give: effect to the ulteritor legacy . 
Section 132.  Condition of residence is held valıd, vvhereby 
the devisee forfeits the: legacy by ceasıng to reside mn the 
specified honse, (7?) 

The English principle according. to vvhich in some  cases 
a constructıon 13 voided, vyhich involves a condition precedent, 
15 not applıcable to Hindu cases (/) 

Conditions, hovvever, that are repugnant to the gift are 
vor, VVhen a testator absolutely divests himself of his 
interest in property, by giving the same to another person, 
so as tə vest ın the donee its ovnership, vvhich consists in 
the right of usıng, enyoyıng and disposing of” it: according to 
his pleasure, he cannot then impose any conditton restricting 
that right, since it vvould be repugnant or contrary to the 
incidents of: the transfer itself Hence restraints on aliena- 
tion, partition or en)oyment are invalıd and ineffectual, (9/s) 
So an absolute gift either by VVill or: 2/22ez 7770s: in favour 
of donee cannot be curtailed so as to deprive the heirs of the 
donee commng in after his death, (2) An uünqualıfted gift vvill 
not be cut dovrn by subsequent vvords unless they clearly 
(£ ) Ganendro v Tuttendro, 1: , 337 , Bhoba Tarinı v Peary, 24 C 643 
(0) Probodh ə Harısh, 9 CVVN 3oo, 

(m) Tagore v Tagore, (8 VV R 399, 355, Ram v Atma, 8 L, 18: , Section 
138 

(ə) Suresh v, Lalıt, zo CVVN 463 22 CL İ.3i6 3r1C qoş, Raghunath v 
Deputy, 34 CVVN 6r s:CL) 16PC , Satya v, Annapuma, 48 CL/ 


s23 1929 C, taş , öst see, Kounamma v Machamma, 1928 M 20? Nanda 
Kishore v, Pasupatı, 1928 P 348, 
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have that effect, (o) So a devise to the effect that the estate 
shall vest in the legatee and that he shall be the testators 
heir and successor, are clear disposıtive vvords: creatıng 
absolute estate of inheritance and cannot be cut dovr so as 
to bar the legatee”s heirs coming in. (2) 

“A legacy may also be specific (s, 1423), or demonstrative 
(s-1$0), or general . specific legacıes are ltable to be adeemed 
(s. 12), but are not lsable to abatement vvıth general İegacıes, 
in case of deficeeney of assets (s, 149). A demonstratıve 
legacy is nerther liable to ademptıion (s. 153), nor ordiarıly 
lhable to abatement, , but it is İtable to abate, vvhen it becomes 
general legacy by reason of the farlure of the fund out of 
vvhich it is payable, to the extent of thc faılure, (7) 

Accumulation.—Hındu testator”s attempt to tie up: pro" 
perty in varıous vvays, of avhich a very common onc isa 
direction to accumulate the ıncome of the estate or any pro- 
perty, since the testator"5 death. The Sectıon 117 of the 
Suecession Act vvhich deals vvith accumulatıon, and allovis: it 
onİy for one ın tvvo cases, has not been applıed to the 
Hindus , though Thellussons are not unknovrn amongət them, 
İn some cases, hovyever, accumulatıon is necessary, as that of 
the surplus income of the legacy to a minor after defraying 
his legitimate expenses, ör vyhen İegacies and debts are direct- 
ed to be paid by the accumulatıon of the income of property, 
the corpus of vvhich is to go to some other legatee after such 
payment, But vvhere the dırection to accumülate is unreasons 
able, or unlavful, or inconsıstent vvith, or repugnant to, the 
gifts made, it must be reyected as inoperative, (7) İt must 
depend on the cırcumstances of each case, as to hov far 
effect can be given to such direction. 

The first express decısion dealıng: vith a Hindu”s pover 
to direct an accumulation, and its lİimits, is the case of 


Amrito Eai/l Dutt, (s) ın vvhich: Vustice  fenkins: held after 


(o) Tripura g lagat, ac 274:401A 22:17CL/ 9 1? CVVN ası 
ış Boöm LR 

( 2) Raghunath v Depu, 34 CVVN ör PC sSIİCLİT 16. 

(,) Successıon Act, 

İİ Caliy Nath v Çiunler, 8C 378. 

() 34 C şö9:: CVVN 345 


“ 


specific öz 
general 


Diİrettion io 
"ccumulate 


A nrio fal) 
Zntös case, 
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dıscussing previous cases, —“that it is not incompetent for a 
Hındu svith proper İmmitations to direct an accumülatıon of 
the meome of property vvhich: ünder: his: VVill vests in his 
executors or trustees,” (2) and that “ın the absence of special 
provısıon the /z//z2£ must be that vyhich determines the period 
during vyhich: the cöurse or  devolution of  property can be 
dırected and controlled by a testator”. (z) “The mference 
dravvi by lustiçe Harıngton from the  şüdgments in this case 
and the previous cascs discüssed therem  is,—“that there is 
nothing 2e? se illegal in a direction to accumulate made by a 
Hindu and that, if such a direction is neither so unreasonable 
İn its condıtıons as to be vöid as against public policy nor 

Bequest in SiVen for purposes of carrying out an ıllegal obyect nor in its 

İavour of effect ınconsistent vvith: Hindu lav it should be  yiven 
effect to.” (7) 

Hovv to construe VVılls,--Hindus are often found to 
make VVılls vvhereby the estate is given to the: heirsaat-lavy, 
sub)ect to some provısıons for maintenance and management, 
Having regard to the facts that the Hındus belteve their lav 
to be of divine osigin, and that the same iş perfectiy suitable 
to their sentiments, the presumption is in favour of the testa- 
tor/s intention being: that the heirs are to take by descent and 
nət by devise. 


İntention to İntention of the testator.—in construing a VVill, the obiect 
effect, to of the Coürt is to ascertaın from its vvording the ez?7essea” 


mtentton , (ze) and effect must be given to it, and not to €2- 
öre-ed intentton , since, to do that vrould be to speculate aad 
to make a nevv VVill for the testator " mtention is to be gather- 
ed from the vvords of the entire VVill, takıng them iin their 
ordınary meaning, (r) and putting: on them a benignant cons- 
tructton , (9) and should not overlook the customs, habıts 


(0 24 C “80, 6tra-s , see Ram Lal v Bidhumukbi, 4? C 76 

(s) 24 C s89, ör 

(v) Rayendra ov Ra) Coomari, 34 C şs, ır ir CVVN (s, Nafar v Ratat 
ış CVVN 66 33CL) 8ş 7?71C oz 

(o) Raghunath v Deputy, 24 C VVN ör PC, siTC.L ) 16) Suresh vv, Lalit 
zo CVVN 463 ə2 CİL) 3ı6 24: İC 4oş, Aghore-v Kamıini, r CLİ) 
atı 6 C şş4, Narasimha o  Parthasarathy, 3? M. gg, zz: 41 :1A, si 
I8CVVN. ss4 ig CL) 309“26 ML) q4ır 2ş İC 166, İlo v 
Ruükman, 8 lk 29 

(x) Bolo v Koklan rr L €şz, 663 PC , se Tovs Rukman, 8L 2ışg, 
Pramatha v Suprakash, ş8 C 7? 

() Secticn: 74, Succession Act , Tagore case, 18 VV R 359 364. 
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and predilections of the class to vvhich the: testator be- 
longed (2) But to construe vyords of one VVill by the construc- 
tion of more or less sımilar vrords in a different VVill vhich 
vras adopted by a Court ın another case, is alvvays danger- 
ous, (a) 

The Privy Council ın the case of Vazasz/a v, Partoa- 


tarat/ıy, nas very clearily explained the lav thus “— 

“İn all cases the primary düty of a Couürt is to ascertaın from the 
İanguage of the testator vhat vvere his intentions, zz , to cönstrüe the VVill 
İt is true that in so dörg they are entitled and bound to bear in mind. other 
matters than merely the vvords used They must consıider the surrounding 
cırcumstances, the position of the testator, his family relationships, the 
probabılıty that he vvould use yords in a, artıcular sense, and many 
other things vihich are often summed up in the somevlhat pictutesque 
figure 274e Corert is entitled fo gü sfscif into (he testator” s armchatr Among 
stich surrounding circumstances vihich the Court is: bound. to cönsider 
none vould be more İmportant than race and religtous opintons, and the 
Counrt is bouünd to regurd as presumably (and in many cases certainly) 
present to the mınd of the testator inffuences and aims, arısıng there 
from,” (5) : 

In /7xxoomavıbersatd”s case the Privy Council: observ- 


ed :— 

""Deeds and contracts of the people of 7/4za ovght to be liberally cons- 
trued The form of the expression, the hiteral sense is not to be so 
regatded as the real meaning of the parties vrhich the transaction  dis- 
eloses” (€) 

In Seoryeemoney” s case their Lordships remarked — 

“The Hındu lav, no less than the English lav, points to the intention 
hs the element by vvhich vve are to be gülded in determining” the effect 
of a testamentary dısposition , nör so far as vve are avvare, 1S there any 
difference as to the mtertals from vrhich the: irtention is to be collected 
Prmarıly the vvords of the VVill are to be considered They convey the 
expression of the testator"s vishes but the meuning to be  attached to 
them may be affected by surroundıng circumstances and vvhere this is the 
Case those cırcumstances no doubt must be regarded Amongst the cir- 
cumstances thus to be regarded is the lav of the country under vrhich 


(s) Svvamınatha v Durarsami, ig? M (Bt,, see also /902 sofes, (6) (c) and 
U3 belov, , 

(a) Sasıman v Shib r P gö 490 1A 25 26 CMVN 425 “35 CL) 427 
qz ML) 492 24 Bom LR. 576 20 AL) 302 66 1 193 ıg32 PC 
63 : Raghunath ev Deputy, 34 CYVN,ör PC r CLİ, 16Ş sec Durga 
s, Lal, ıg28 O sog 

(6) Narasınha v Parthasarathy, 37 M 199, 221-2 Sufia , see Paramı v 
Mahadevi, 34 B 278 ız Bom LR ıgö s IC oöo, 

(cı This adopted in Vasonyi v Chanda, 37 A gö Tə VVN 8z3 aaC,L/ 
180.29 ML  18o iz Bom LER şş6 ə91C 78i, 


Narasınla v 
Parthasara- 
Zay 


ZTuno?man 
fersaud”s 
and 


Söoryeeino- 
ney s casasç 


VVords not 
to be in" 
terprete 
Asın 
English 
deed 


Am ail 
“Set”: case 
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the VViİ is made and its dispositions are to be carried out İf that lav 
has attached to partıcular vvords a partıcular meaning, ör to a, partıcular 
dispositioti a particilar effect it müst be assumed that the testator, ın the dis- 
positrons yyhich he has made, had regard to that meaning or to that effect 
unless the language of the VVill or to the surrounding circümstances dis- 
place that assumption ” (4) 

İn a case—in vrhich by a deed of compromise and release 
in the English: form, betiveen the co-parceners of a 7oint 
famıly vith: respect to their yotmt estate, to vyhich a vyidovv 
of a deceased member in her character as his hetress vvas a 
party, a certaı sum of money vvas paıld to her, therein 
expressed as the share of her deccased husband, “for her ovn 
absolute and separate use,”—ıt vas: contended that those 
yvords should be taken in the sense attached to them vvhen 
öccürring in an English: deed. Büt the Tüdicial Committee 
held that the money represented her husband”s share in the 
İcdint property, vrhich she took as her husband”s herress, and 
accordıngly she took only the Hindu vvidov/”s interest therein 
and those vvords implred that she vvas to enyoy them separate- 
İy vvithout interference by the co-sharers, 

English rules of construction.—VVıth respect to the 
applıcability of the English rules: of: constrüction to instru- 
ments executed by Hındus, lustice VVilson made the follovv- 
mg thoughtful and inətructive observations in the case of 
Ram Eal Sert — 

İt is no nev doctrine that rules established in English: Courts fot 
construmng English: döcüments are not as such: applıcable to transactions 
betveen the natıves of this country Rules of constructron are rules 
designed to assist in ascertaining intention , and the applıcability of many 
of such rules depends upon the habıts of thought and modes of expression 
ptevalent amongst those to v”hose language they are applıed English rules of 
constructton have grovvn up side by side vyith: a very special: lav of property 
and a very artıficral system of conveyancıng, and the success of those rules 
İn giving): effect to the real intention of those v”hose language they are used 
to ınterpret, depends not more upon their original: 6tness for that purpose, 
than upon the fact that English documents of: a normal: kind. are ordinarıly 
framed vith. a knovrledge of the very rules of  construction vyhich: are after- 
vvards applıed to them İt is a very sertous thing to use such: rules in İnter" 
preting the instrument of Hindüus vrho vtevr most transactions from a different 
port, think differentiy from Englishmen , and vyho have never heard of the 
rules in questlon Even in England no one think: of construrng a: mercantile 


(4) 6MİA s39, $$o, 
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contract by the game canons asa marriage settlement There are in some 
pqınts different rules for interpreting deeds and vills--vills of realty and vrlls 
of personalty, conveyances on sales, and family arrangements "(e) 


The rule in S2e//ey”s case is based in England upon 
feudal customs and has no existence in Bombay. “/) 

But vvhen a testator bequeathed his. property to his tiv” 
daughters statıng that my daughters are my herrs, they shall 
be entitled to all my properttes ın equal shares and they shall 
get such rights as are enyomed by the Hindu shastras, the 
daughters dıd not each get an absolute estate in the 
molety. (7) 

A gift of one third share after diviston to each of the tuvo 
vvldovys of the testator and his son/s vidovy vyho vyas: childless 
sayıng that they should be his heirs (zeazzs) vithout: any 
provision of gift over upon the death of the vvidovvs, cönferred 
them vvith full proprietory rights (2) 

The constructıon of the VVill ayhich: had been construqd 
by the Privy council on three occasions, again came before 
the Hıgh Court for the construction of: the folloving portlon 
of the VVili : 

“to make over and divide the vihole of my estate, both real and. persov 
nal, unto and betveen my daughters in equal shares, to vham and. therr 
respective sons 1 give, devise and bequenth the same, büt should etther 
of my said d iughters die vithout leaving: male issue surviving, büt lesving 
my other daughter her surviving, then in such case the: surviving: danghter 
and her sons shall be entitled to the share of the deceased daughter or in the 
case of the death of either daughter leaving sons, toe share of such daughter 
is to be pald to such her son or sons, share and share alıke” 

There vvas no son born or adopted by the daughter Rani- 
moni during the life time of the testator and, therefore, it has 
been held that on the death of Ranımonı, there vvas intes- 
tacy. (7) 

The Successıon Act contaıns many rules of: construction 
vrhich are taken from the English lav, most of them are of 
universal applıcatıon, but a fev of them do not seem to be 
so, These rules vvith a fevv exceptions have been extended 


Rules of 
construce 
tion of 
Hındu/”s 
Vill 
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to Hindu VVılls. Several of these rules do not appear to be 
quite consistent vvith Hindu lav. For instance, the rule 
(s. 9) that a legatee is entitled to the evhole interest of the 
testator ın the property, vvould appiy to a Hidu vridovy to 
v”hom the husband has bequcathed immoveable property , 
also the rule (s. 106) that ıfa legacy is given to tvo- 
persons İ)ointiy, then on the death of one before the 
testator, the other takes the “xvhole,—is inconsistent 
vvith the Bengal Sehool according. to vvhich: foint heirs or 
donees of land are tenants-nm-common, “The yudıicial Cam- 
mittec says that—“In construımng the vill of a Hindu it İs 
not improper to take into consıderation vhat are knovn to 
the ordınary notlons and vvishes of Hindus vvith respect to 
the devolution of property.” (7) But this principle cannot 
be follovved vvhere hard and fast rules of çonstructton are to 
be apphed., 

Summary of the rules --The substance of the general 
rules of construction m the Succession Act is as follovvs— 
The meanıng of a clause ıs to be çollected from the entirc vill, 
(s. 82), vvıthout: reiecting any part admıttıng of  rcasonable 
constructıon, (5 8 , the ıntentlon must be expressed or 
necössarıly implred by the language of the  vill, (s, 249 5 far 
determinıng vhat property or person is: intended, evidence 
may be taken or facts the knovvledge of ayhich is condacıve 
to the right applıcatıon of the vvords (s. 25), evidence is: also 
admissible ın case of latent ambigu:ty (s. $o), ıf the thing 
bequecathed is sufficeentiy identified from its descıiption, 
a part of the description may be refected ıf İt does 
not appiy to any property, but not othervvise (s, 78, 
S. 79) ş vyhen the vvords of the evill shosvv vhat person İs 
meant then an error either ın the namc or in the description 
may be dısregarded or corrected—one by the other (s. 76), 
a vvord omitted may be supplied by context (s 77) : the 
meanıng of vvords may be abrıdged or extended, if the testa- 
tor appears from the vvill to use them mn that sense, (s. 83), 
the samc vvord should be taken ın the same sense (s, 86) : 
of tvvo meanıngs of a clause, that vvhich gives it some effect: 


(7) Shumsool v Shevukram, 21A 7, ıq 22 VV R qog ” 
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should be preferred to the other according to vvhich it: has 
no effect (s. 84) , effect ıs to be given to the testator”s ınten- 
tion even partially vvhere effect to full extent cannot be given 
(s, 87) , and vvhere tvvo clauses are: irreconcilable, the last 
shall prevail (s. 88), accordıng to the maxım—“The first grant 
and the last vvill prevails.” 

VVords and phrases.— The folloving is an: alphabetiçal 
list of vvords and phrases vvhich have got technical mcanings 
in Hındu lav .— 

4-putya See Pautra belovv. 

“Aieguireal öy mie It may be ambıguous in a döcüment 
executed by a Hındu, İt may be self-acqured in the legal 
sensc of the term, or ıt may mecan that the pı:operty vvas ac- 
quired during the regimc or by the activitics of: the person in 
qguestıon and not self-acqurmed in the legal sense of the 
term 7, c., vvıthout using: the ancestral funds. (2) 

A? nafes males are the gofra?a sağındas. (/) 

A4u2adf . İt ordinarıly means the legitimate issue of the 
family (22zAdas) of the first proprıictoi (7) 

4::7as:a-Putra-Poxtradtız See 2zfra belovv. 

Axvrat madkhula, Auratmadfkula auyvat madkhufa 
literaliy mcans “a vvoman brought into the house-hold” and 
İs used ın common parlance to describe a: “concubinc” 
or a “kept miıstress, in contradıctıon to a vife Azzz 
matdalğu/ha married according: to rccognised form, (zz) 

Sanalhu See av£e bö. 103-114, 569-576, Ö14. 

ÖBradar, Brad? anı, Byadarı  Fuddi — The vords ö2a) dara 
2uddi isa Persian expression (2y.z4/2? is singülar 2zadİraə: is 
plural) means uterine brothers, The vvord ö?ad?zan is not 
restricted to the reclatıons of the samc degrec but ıncludes 
descendants of those on equal degree. The svord 7?/47072 means 
“grandfather and upvvards” and 7zz47/2 in the adycctival form 
denotes “ın the linc of grandfather? The vvords 2, araz zid 


(2) Ramasamy v Marımutbu, rg28 M 764 

(7) Tadunath z Bisheshar, iiz PC 142 

(ə) Sher o Ganga, 36 A tor qr 1A k rz AL) 188 İ8CVVN qor rg 
C L/ ə7z, ago 16 Hom L-R go6 26ML ) z9r əo21C 294 

(ə) Gurdial ev Bhagvan, 8 L 366 


H, L.—ış3 
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taking the syord /94/47 ın its restricted meaning, denqte “rela- 
ted to the grandfather, (o) 

Con 67” enif zəferest is dependent upon some event qr çon- 
dıtlon v”hich may or may not happen, (2) 

22aya “See anfe 5. 8z. 

“Üeyree See anfe 56.91-92. 

PDöarma :- See ante bb, 16, 855-859. A gift for qarına is 
voşd for uncertaınty. (2) 

Descendant Vt includes both male and female, The 
/:nca/ aesceəadlants, tücreforc, includes both male and female 
descendants, (7) and must only mcan legitimate //z:ea2 descen- 
dants., (s) An adopted son ıs a z?za/£ /iszeal diescendant vthin 
the mcanıng of Section ş9 (1) (a) of the Pun)ab Tenaney Açt 
of 1887. (2) 

Family. Yhe vvord is clastıc and capable of different 
interprctatıon , (4) and the ““members of the famıly” ın some 
çases may be very generally used so as to include female 
memhers. (v) A”Aasdan means family, (ze) and consists of one”s 
lincal asçendants and descendants and his collaterals in the 
male line, (r) 

Member of a Hındu ?omt famıly has, hovever, a restric- 


ted meanıng. (7) 

Generation fo Generation 5 "Yhe vvords have a technıcal 
meaning ın many parts of İndıa as cpnveying a heritable 
and alıenable estate., (s) 


Gotra, Sagotra See ante 6. 88, 89. 
/Fieir : Yhe use of the vvord Aeəz by the manager of a Mitak- 


sharü, şoint famıly is often loosely made ın his transactions 
on behalf of the famıly and it includes the herrs of the mem- 


(o) Amrendra ve Banamalr, ro P r, rgezr: 1930 P qiz 

(2) Sashı v Promode, 1932 C 6oo 

(z) Runchordas v Parvatıbar, z3 B ?o, 201A zi , See Puzira belovr 

(2 Bhimnath və Tara,33CVVN 8zPC 49CL ) s94 

(6) Sabha ev Pıare, rr L 48, qgo FB 

(9) /22:4 

(s) Şunendra v Surendra, 24 CVVN 1026, roşo PC ra8 MLT 4şş.6: 

323 

(vo) Keshava v Nathravatı, rg38 M ooo, 203 

(ə) Sher ev Ganga, S446za 

(x) Dbaranı v Kalavatı, S0A 88s, 8gc-Soz rg28 A aşo, 

(y) See ante 5 327 cic 

(2) Tagmohan z Sri Nath, 3s C VV N. 4, 9 PC , Ramlal m, Secreta C. 
904 8 T.A, 46, Lalıt v Chukkan, 24 C 76 24 LA 76.:CVVN 289, 7 
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bers of the family and not the heirs of the £ZasZz only. (a) 
VVords meaning heir are often used ın the sense of successor. 

TThe vvords /efr ecd successor vrhen used in a sentence 
like “A shall be my heıtr and successor, convey an absolute 
estate, (2) 

The vvord szeZZayadihikarı means by derivatıon after-ovrner, 
but by usage "heir,, 

The vrord zcazös and zasas/ın are vvords of limitation deno- 
ting an estate of ınheritance unless shovvıng a different mean- 
ing frcm the context, vvaris bemng “her” and yanashın bemg 
2062409 İ€?t60$. (€) 

£nialı İt is an Arabic vvord of thc same root as 2/a/22 
and means property. (4) 

Vanas/ın See 2eir above 

Kzandlan .— See Famiy above. 

Eonea) Descendanf: See Descendan? above. 

2Ta/e /zmeal aleicend”anis See ƏDescend”a”t above 

2öfalık - It vras used in the sense of an ovner but not 
necessarıly an absolute ovrner but by iudicial interpretation it 
İs held to sıgnıfy full proprietory rights. 

İn a bequest to a vvife it vvas held to give her a vidovyv”s 
estate only, (£) and a contrary vıcvv has also been expressed, 
(77) The Avord coupled vvith “master and manager” means 
onİy “kasta and manager/ (z3) “İt is not that the vvord isa 
“term Of art” it does not necessarily define the qualıty of the 
estate taken but the ovnershıp of vvhatever that estate may 
be.” (/) İn Behar it mcans lİltterally one vvho holds land (2) 
and, therefore, absolute proprietor. (/) The Calcutta and 


(a) Hasan İmam vo Brəhmdeo, ı930 P 3ot 

(5) Raghunath v Deputy, 33 CVVN 6: PC çı CL) ıö 

"(c) Yagdeo v, Deputy, rat Ö 43: , see Shalıg v Charanııt, rr LL €45 34 
C VV N ro73 

(4) Yagdeo o Deputy, 1926 O ası 

(e) Punchoo v Troylucko, ro C 342 

(7) Vamna e Ramautor, 27 A, 304 , see Mithiblu və, Meharbax 23 Bon LN 
8:58 64 IC 397, Mangalıt v Rambhaoo, 64 IC 7s2(N) 

(6) Prasannamayı ev Kadambını, 3BLROC 85 

(2) də R Ba: Gulab, (ör 183 49 ic ı 26 CVVN ıə29 go A,LI 
289 3sCLİ 4:3 43M 386 605 974 

(e) Sasıman z dut, 491A al 26 CVVN 425 əs CLİ 47.20 ALA 
362 42ML 492 24 Bom L.R ş7ö 

( 9) Nand Kishore v Pasupatı, 928 P 348, 
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the Allahabad High Courts (2) have held that the vvord ?əza/:2 
alone, unless there vvere something: definite to the contrary 
ın the surrounding circümstances, to qualify the meaning of 
the term, ındıcates absolute estate. This vtevr has been affir- 
med by the Prıvy Council, (7) 

The expressıon z:z/27ad//a məali/i (9) or samğöurna malik (s) 
vvill clearly indicate full ovvnership and the vvords: s)za/22 /:/6 
əəıyse/f vvill convey the vvhole interest of the conveyor. (o) 
AMa/:/-o.g aözs has, likevvise, a signification of a full ovvnership 
ın property. (2) 

Pnda, See anie ö. go, 

Dan ov Pxnyağayya Includes such a variety of things, 
via, religious düty, acts of charity and moral düty or obliga- 
tion, that a gift to 2z?zyaZayya is void for vagueness, (4) 

Paufra mn Sanskrit andın Bengali it means “son” and 
includes “son”s son” and “son”s grandson” , and sonless (a-öz:27a) 
means, destitute of male issue to the third degree. (7) İn 
Benares school the technıcal meanıng of the vvord 22/£ra has 
been extended to include three successıve descendants of the 
heirs of a deccased ovvner, (s) İt seems that the term a-2z-£/ a 
ıs used in thc Smriti texts in the sense of one  destitute of 
male ıssue, hovvever lovy, and not to third degree only as 
hhimited by the commentators 

ZDntra gğoutradlı grants ın Chota Nagpur, by the Maharala 
dıd not acqurre the technical meaning, but is to be taken in 


(22 Sudhamonı v Surat, zş C VV N səz, Nanlakı və loy qo A s?şrı6 ALL 
s64 46 İC goş . 

(2) Sudhamonı s Surat, 58 CVVN s4ı PC 38CL) 23 731C ş?o , Saraşu 
Bala v Tyotirmoyec, s8 1 A 2zo 3 CVVN gop c See Suraymanı v 
Rabı, 3o A 48 3s1A ız I2CVVN əo3: ?7CL rı İi8MLTi 5 
Ə L boz, Hıitendra və Rameshvvar, 7 p s00, so8 32 C VV N ?üz 41 

LI 83 

(9) Suresh ə Lalıit, zo C VV N a63 ə22Cİ1 7 316 3r1C 4oç  Sudhamoni v, 
Surat, os C VV N soz affirmed by P C 28 C VV N s4lt sora 

(ə) Sulochanı se yagattarını, so CLİ sr sa3lC 6oz 

(o) Amarendri v Suradhəni, 14 C VVN 458 SİC 73 

(2) Fa-eh v hup, 38 A 446 431 A 183 z: CVVN roza 26C LL ) 182 18 
Bom L R göo zoM LT 4ÖĞr 3z?1 C rə2, Suraımanı zə Rabi, 30A 
84 3s1A r z?C LL lır T2CVVN or i8SML77 roBonL R 
sg, Ram Kaure Atma, 8L ı8ı 

(z) Satkarı v Hazarılal, ş8 C rozş , see Gobardhan z Chuni, 30 A Tir. 

(,) Bissonath ve Bamasoondary, 125 MTA 4r,47 ?ZVVRPCoı 

(s) Buddha v Laltu, 37 A 604 421A zo8 22CLT 48: zo CVVN r: 29 
ML ) 434 17 Bom L. 1o22 I3 AL / 1007:30 1€C 529 on appeal 
from 34 A 663, see anfe 6 S07 
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the literal sense to mean son and sor”s son (2) and so on in 
the male lıne. (z) 

Pntra-osiyadlı-£rame are vvords of İimitations for a heri- 
table estate, although a bequcst is heritable vnthout any 
such vvords (7) and they convey an absolutc estate (ev) 

“4 yasa öufra ğoxtradlıc ın sanadls for ğağuana grants must 
be construed as subyect to the custom excluding vvidovv and 
not as general vvords of inheritance (r) 

“Vəröyadllka Mafik . See 27a/:2 above. 

Zaisat "The term s commonly used to represent an 
“estate” and ın Oudh it is invariably used to describe: 2a2z.2alırz 
estate (7) 

Sagotras See antfe p, 89 

Sakulya — See anfe pp 98. 

Sa92ana- Pyazcaras See anfep 89 

a?xanodokas See anfe p 08. 

Sanıbuyna Mah: Sec ATafığz above 

Sastasa "he vvord means issuc generally, and not male 
İssue onİy (z) 

Saərtana-Svrenz-K vam, Yhese are vvords of İimitatıon 
and convey absolute intercst, (6) 

ğes successz0n€$ is merely on expectatıon or hope of 
succeedıng to thc property (7) 

Uttaradğıi2arı: See ZTeir above. 

Vesfed ənferest is an immediate right of present enypoyment 
or a present rıght of futurc enyoyment., (c) 

M/arıs.——Sec FfTeir above, 

Sub-Sec vi-EXECUTOR 
Before the Hındu VVılls Act, a Hindu evecutor vas only 


(0 Parkash ə Ramesvar, 3: C söT, sCg ) see Lal Gayendra v Lal Mathura, 1 
Pat L ) ro zoC VVN 876 3s51C 383 

(e) Ram Narayan ə Ram, 46 C C€83, C93 401A 88 29CLl 332 233CVVN 
866 17 A L 1398 30M L 12344 21 Bom L R soz. 561 C r appeal 
from ıg C VV N 4600 

(v) Section oş of Succession Act , Lalit v Chuklkun, 24 C 834 241A z6 1 
C VV N 38z , Panchubalı vz Totindru, 30 C VVN Sər, 8əs 

(es) Bipradas vg Sadhan, s6 C 7go, 707 , Giribala əh Kedar, 6 C 80, 85 

(x) Ekradeshvar v Vaneshvvarı, 42 C s82 4r 1A 2?s 18 CVVN 249 21 
CLİlo 27?MLT/ 373 12AL) rzı7 r? Bom 18 ə2sİ1C 47 

(9) yagdeo v Deputy, 1926 O 43r 

(z) Kisto v Sulamoncc, 7? VV R 320, İlurish ə Chmeder, 24 VV R 208 

(a) Bhoobun 9 Hurrish4 C 23 ŞA 38 3Cİ1 R 339 

(5) See Suğra 6 1058 /ooz (d) (c) Szfra p 1058, foot note (2) 
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a manager , but nov, the testators estate is vested in the 
executor as trustee for the purposes of adminıstration, But 
he is not a trustee for the heır, in respect of the undisposed 
of residue, vvithin the meanıng of Sectıon ro of the Limitation 
Act, (4) 

An administrator 2ezze/zərfe /ffe intermeddling  vvith the 
estate of a deceased person renders hımself hable to be sued 
as gzasi executor 4/z sot fort to pay hıs debt. (£) 


(d) Kherodemoney v Doorgamoney, 4 C 455 
(6) Khıtish v, Radhika, 33 C 276 rz CÇQSVVN 237 


İMPORTANT ACTS AFFECTİNG HİNDUS 


CASTE DISABILITIES REMOVAL ACT XXI OF 1850. Preamblə, 


An Act (z) for extending the principle of section g, Regula- 
tion VII, 1832 of the Bengal Code throughout the Territorles 
subiect to the Government of the East India Company 

VVhereas it is enacted by section g, Regulatlon Vİ, 
1832 the Bengal Code, that “vvhenever in any cıvil suit the 
partıes to such suit may be of different persuasions, vhen 
one party shall be of the Hindu and the: other of the Muham- 
madan persuasion, qr vrherç one or more of the parties to the 
suit shall not be cıther of the Muhammadan or Hindu 
persuasions, the lavvs of those religions: shall not be permitted 
to qperate to deprive such party or parties of any property to 
vihich, but for the operatıqn of such lavvs, they vvould have 
gen entitled , and vhereas it: vill be beneficial to extend the 
principle of that enactment throughqut the territories subiect 
tq the Government af the East İndia Company , İt is 
enaçted as follovs .— 

1, So much of any layr or usage navr in force vithin the 
tarritories subect to the Government of the East İndia 
Company as inflicts on any person (2) forfeiture (2) of rights 
or property, or may be held in any vay to mpair or: affect 
any rıght of inheritance (c) hy reason qf his or her renouncing, 
(4) or having been excluded from the communıon of, any 
religion, or beg: deprived of: caste (2) shall  cease to be 
enforçed as lav, in the Coürts of the East İndia Company, 
and in the Courts estahlished by Royal Charter vithin the 
said territories, 

An Act to remove all legal obstacles to the marriage of 
Hindu VVidovis, 

HINDU VVIDOV/”S REMARRIAGE ACT XV OF i656. 

An act to remove all legal obstacles to the marriage af 
Hindu VVıidovis. 

VVhercas it is knovmn that, by the lav as administered 
in the Cıvıl Courts establıshed in the territories in the posses- 
sion and under the Government of the East İndia Company, 
Hindu vidovys vit) certain exceptions are held to be, by 


Lav or usage 
vhleh - 
flicts forfei- 
ture of, or 
rights on 
change of 
religion, ör 
loss of caste 
to cease to 


ba enforced, 


Marrıage of 
Hindu 
yriıdoys 
legalızed 


Rights of 
yrıdov in 
dece sed 
husbund”s 
property to 
tease on her 
re marriagee 


Guardianship 
of children 
of deceased 
husband on 
the marriage 
ofhis yvidov 
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reason of their having been once marrfed, incapable of con- 
traçtıng a second valıd marriage, and the offspring: of: such 
vrldovys by any second marrrage are held to be illegitlmate 
and incapabic of inheriting propetty , 

and vherğas many Hındus belteve that this imputed 
legal incapacıty, although it is in accordance vvith estahlish.- 
ed çustom, is not in accordance vith a true interpretation of 
the precepts of thetr icligion, and: desire: that: the: civil lav 
admınıstered by the Courts of Tustice shall no longer prevent 
those Hındus vho may be so minded from adopting a 

different custom, in acçordance vvith the dictates of their ovn 
conscıcnec , 

and vrherças it is yüst to relieve all such Hindas from: this 
Tegal incapacity of vvhich: they  complaln, and the removal 
of all legal obstacles to the marriage of Hindu vvidovvs: vill 
tend to the promotlon of good morals and to the publiç 
yyelfare , İt is enactçd as folloyys .— 

r, No marriage contracted betiveen Hindus shall be 
invalıd, and the ıssuc of no such marriage shall be: illegitima- 
tc, by rcason of the vvoman havıng been prevtousiy marriqd 
or betrothed to another person vyho vyas dead at the time of 
suçh marriage, any custom and any interpretatıon of Hindu 
Lav to the contraiy notuvithstandıng 

2 ALI rights and interests vyhich any vvidovv may have fn 
her deceased husband”s property by vvay of maintenance, or 
by inheritance to her husband or to his İmncal  successors, or 
by virtue of any vrull or testamentary disposition conferring 
upon her, vvithout express? permission to re-marry, only a 
limited: interest in such property, vith: no povyeer of alienating 

the same, shall upon her re-marrıage cease and determine as 
if she had then dicd , and the next heirə of her deceased 
husband, or other persons entitled to the  property on her 
death, shall thercupon succeed to the samc. 

3, On the re-marrtage of a Hinda vidov, if neither the 
vidovv nör any other person has been evpressily constituted 
by the vill or testamentary disposition of the  deceased 
husband the guatdian of his children, the father or: paternal 
grand-father or the mother or paternal grand mother, 
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grandmother, of the deceased husband, or any male relative of 
the deceased husband, may petition the highest Court havıng 
original: şarısdiction in: civil cases mn the place vvhere the 
deceased husband vvas domictled at the time of: his death for 
the appomntment of some proper person to be güaıdıan df the 
said children, and thereupon it shall be lavyful for the: said 
Court, if it shall think: fit, to appomt: such: güardian, vho 
yrhen appormnted shall be entitled to have the carc and 
custody of the said children, or of any of them during: their 
mınority, in the place of thet mother , and in making such 
appormntment the Court shall be gürded, so fa as may be by 
the lavvs and rules in force touching the güardianship: of 
children vvho havc neither father nor mother 

Provided that, vvhen tlie said children have not property 
of their ovyn suffictent for their support and proper education 
vrhilst mınors, no such appomntment shall be made othervvise 
than vvith the consent of the mother unless the proposed 
guardıian shall have given security for the support and proper 
educatıon of the children vvhilst minors 

4. Nothiıng in this Act: contained shall be construed to 
render any vvidovv vho, at the time of the death of any 
person leavıng any propetty, is a childless: vyidotv, capable 
of inheriting the vvhole or any share of. such preperty if 
before the passıng of this Act she vvould have been incapable 
of inheriting the same by reason of her bemg a childless 
vvidovv 

$. Except as in the thiee preceding. sections is: provided, 
a vvidovr shall not, by reason of her re-marı tage forfert any 
property or any rıght to vvhich she vvould othervvise be 
entitled , and every vvidov” vvho has re-marrıed shall havc 
the same rıghts of inheritance as she vyould have had, had 
such marriage been her first marrıagce. 

6. VVhatever vvords spoken, ceremonies performed or 
engagements made on the marriagc of a Hindu female vho 
has not been prevtousİy marrıed, are suffictent to constitute a 
valıd marrıage shall have the same elfect if spoken, 
performed or made on the marriage of a Hında vridov,, and 
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no marriage shall be declared nvalıd on the ground that such 
vrords, ceremontes or engagements are inapplıcable to the 
case Of vvidovv, 


7. If the uvidovy re-marryıng is a mmor” vyhose marrlage 
has not been consummated, she shall not re-marry vithout 
the consent of her father, or ıf she has no father, of her 
paternal grandfather, or if she has no such grandfather of 
her mother, or failıng all these, of her elder brother, or 
failing also brothers, of her next male relatıve. 

Aİ persons knovvingiy abetting a marriage made: contrary 
to the provısıons of this section shall be liable to İmprison- 
ment for any term not excceding one year or to fine or to 
both. 


And all marriages made contrary to the provisions of this 
section may be declared void by a Court of lav , Provided 
that in any question regardıng the valıdıty of a marriage 
made contrary to the provisions af this section, such consent 
as is aforesaıd shall be presumed until the contrary is proved, 
and that no such marriage  shall be declared void after it 
has been consummated, 


In the case of a vvidov: vo. is: of full age, or vyhose 
marrıage has been consummated, her ovn consent shall be 
sufficeent consent to constitute her re-marriage lavful and 
valıd, 

THE CODE OF CIVIL PROCEDURE ACT V OF ıgo8, 

63, For the purposes of Section $o and: Section sə, 
property ın the hands of a son or other descendant vrhich 
ıs hable under Hindu lavv for the payment of the debt of a 
deceased ancestor, in respect of vyhich a decree has been passed, 
shall be deemed to be property of the deceased vrhich has 
come to the hands of the son or other descendant as hıs 
legal representatıve. 

(Provisions relating to Purdanas/ın /adiy etc, are omətfed) 
THE HINDU TRANSFERS AND BEQUESTS ACT, ışıq. 

MADRAS ACT NO.I OF ısıq 
(Came into force on the ıqth, February 1914). 
An Act to declare the rıghts of Hındus to make transferş 
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and bequests ın favour of unborn persons (in the Mufassal of 
Madras). 

VVHEREAS it ıs expedient to declarc the rights of 
persons governed by the Hındu lav to make transfers and 
bequests ın favour of unborn persons , İt is hereby enacted as 
follovvs :— 

1. This Act may be called “The Hindu Transfers and 
Bequests Act, 1914.” 

2, (1) Thiıs Act shall apply to all transfers zə?/er xzvos 
and vvills: made by persons göverned by the Hindu lav viho 
are domiciled vithin the limits of the Piesideney of: Madras, 

(2) İn the case of transfers 2/:fe” zzzos or: Vills: executed 
before the date of this: Act the provisions of this Act shall 
appiy to such of the dıspositrons thereby made as are intended 
to come ınto operatıon at a time vyhich: is sübsequent to such 
date Provided that nothing: contamed in: this: section shall 
" affect 2ozra fala transferees for valuable consideratıon in 
vyhom the rıght to any property has vested prior to the date 
of the Act, 

E xlanation (—Hindas göverned by the Marumakkattayam 
or the Alyasantana lav, shall be deemed to Le persons 
governed by the Hındu lavr for the purposes of this: Act, 

3. Subiect to the limitations and: provisions: specified in 
this Act, no disposition of property by a Hindu, vhether by 
transfer £)z7e? v6v0s or by vrill, shall be invalıd by reason only 
that any person for vrhose benefit ıt may have been made vvas 
not born at the datc of such diısposition, 

4. The limitatıons and provisions referred to in section 3 
shall be the folloving, namely — 

(a) ın respect of dispositions: by transfers z)z/e? vz7os, those 
contained in Chapter II of the Transfer of Property 
Act, 1882, and 

(2) in respect of dispositions by VVıli, those contained ın 
sections 113, 114, 11$, and 116 of the Indian Succession Act, 

192$, 

($ 3:and q have been substituted for 38 3,4 and s, by $ ır of 1ransfer 
of Property (Amendment) .Supplementary Act XXI of rgag vihich came into 

orce on 15t April 1930 $$ 3) 4 and s vere as follovs :— 
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“3 A transfer /nzer vtvos or disposition by vrll of: any property sball not 
be invalıd by resson only that the transferee or legatee is an unborn person 
at the date of the transfer or the death of the testator, as the case 
may be” 

“4 No transfer of property can operate to create an interest vhich: is to 
take effect ifter the lifetime of one ör möre persons hİiving: at the date of the 
transfer and the minority of some persons vho shall be in existence at the 
expiratıon of that period and to vhom, if he attaıns full age, the interest 
created ıs to belong” 

(This is $ 14 of the Transfer of Property Act, 1882) 

“s No beqnest is valid vəhereby the vesting of the thing bequeathed may 
be delayed beyond the lifetime of one or more persons İlving” at the: testators 
decease and the mınority of some person vvho shall be in existence at the 
expiration of that period and to vvhom, if he attaıns full age, the thing 
bequeathed is to belong ” 

(This is $ Tor of the İndian Succession Act, SOS, növ $ tiş of nev Act 
XXXIX of ig2s) 

THE HINDU DISPOSİTİON OF PROPERTY ACT 

XV OF ıgr6 
(Recetved the assent of the Governor-General on the 
ə8th, September, 1916), 

An Act to remove certaın existing: disabilitles in respect 
of the povver of dıspəsition of: property by Hindus for the 
benefit of pesons not in existence at the date of such disposi- 
tion 

VVHEREAS it is expedient to remove: certain existing 
disabılıtıes in respect of the povver of  disposition of” the 
propetty by Hındas for the bencfit of persons not in existenoq 
at the date of such  disposition , İt: is: hereby  enacted as 
follovs — 

1, (1) This Act may be called the Hinda Disşposition 


of Property Act, 1916, 


(2) It extends, ın the first instance, to the vvhole of British 
İndia, except the provınce of Madras provided that the 
Governor General in Council may, by neötification in the 
Gavzettc of İndia, extend this Act to the province of Madras. 

(See Madras Act 1 of ii4 above 1 

2 Subiect to the lımitatıons and  provisions specified in 
this: Act, no disposition of property by a Hindu, vvhether by 
transİci z?226/ 92605 or by vill, shall be nvalıd by reason onİy 
that any person for vvhose benefit it may have been made vas 


, 
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not in existence at the date of such dısposition 
3. The limitations and provisions referred to in Section 2 
shall be the follovrng namely — 


(a) in respect of disposittons by transfer z7€? vzvos those 
contained ın Chapter İl of the Transfer of Property Act, 
1882, and 

(“Chapter İT" has been substituted for “sections: 13, 14 and. 20”, by $ uz 


of Transfer of Property (Amendment) Supplementary Act XXI of rə, S rz, 
yrhich came into force on ist April, 1920) 

(b) mn respect of dispositions by) vill, those contained in 
sections 113, 114, 115 and 1106 of the İndian Succession 
Act, 1925.— 

ÜThe vvords and figures “sections 13, 114, 11Ş nd 116 of the Indian 
Succession Aet, 1925” have becn substitated for “sections 100 and Tor of the 
İndian Succession Act, 185s” by $ tə of: İransfer of Property (Amendment) 
Supplementafy Act XXI of ıo291 

4. Repealed hy $ ız of Transfer of Property (Amcndment) Supplementary 
Act XXİ of rgəg 

The original $ 4 vas: ns folloys - 

“4 VEhere a dispos tion of property f.uils by reason of any of: the himita 
tions: referred to in Section 3, any disposition intended to take effect after 
or upon failure of such prior diposition also failş” 1 

$. VVhere the Governor-General in Council is of opinion 
that the Khoğa community in British: İndia or any part: there- 
of desire- that the provısions of this Act should be extended 
to such community, he may, by notification in the Gazette 
of İndia, declare that the p:ovisions of: this: Act, vvith: the 
substitution of the vvord “Khoyas” or “Khoya”, as the case 
may be, for the vvord “Hındus” or “Hindu” vvherever those 
vvords occur, shall appiy to that community in such area as 
may be specified ın the notification and this Act shall there- 
upon havc effect accordıngİy 


THE HINDU TRANSFERS AND BEQUESTS (CİTY 
OF MADRAS), ACT VI OF işar, 
(Reccived the assent of the Gövernot General on the: 2?th, 
Mareh ıgzt.) 


An Aet to decla:e the rights of Tlindus to make transfers 
and bequests in favour of unborn persons mn 
the City of Madras, 
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VVHEREAS tt is expedient to declare the rıghts of Hin- 
dus to make transfers and bequests ın favour of unborn 
persons ın the City of Madras , İt is hereby enacted as 
follovs — 

ı, This Act may be called the Hindu  Transfers and 
Bequests (City of Madras) Act, Tozr, 

2, (7) This Act shall appiy to all transfers: 2zz7£/ 72705 
Appircatıon and vrills: made by persons göverned by the Hindu Lav vvho 

are domiciled vvithin: the: limits of the Ordinary” Original 
Civil Purisdiction of the High Court of Madras 


(2) ln the case of transfers zə/e” vzvos or vvills exe. 
cuted before the date of this Act, the provisions of this 
Act shall appiy to such cf the dispositions thereby made as 
are mntended to come into opcratıon at a time vyhich is 
subsequecnt to the r4th February 1914. 

Provıded that nothing contained in this: section: shall 
affect 2o)a //4e transfe.ecs for valuable consideration in 
vrhom the right to any property has vested p"ior to the date 
of this Act, 

Explanation —llındus governed by the Marumakat- 
tayam or the Alıyasantana lav shall be deemed to bc persons 
governed by the Tıindu lav for the purposes of this Act, 

3. Subyeet to the İtmitatıons and: provtərons: specifted 
ın this: Act, no disposition of propetty by a Hindu, vvhether 
by ttanəfers z222c: v2v0s or by vill, shall be mvalid by reason 
only that any person for svhose bencfit it may have been 
made vvas not born at the date of such dıspositton 

4 The limitations and provisions: referred to in section 
3 shall be the folloving, namely — 

(4) in respect of disposition by transfer: 2///£/ 22709, 
tnose contamed in Chapter İT of the Transfer of 
Property Act, 1882, and 

(?) ın respect of dispositions by, vill, those contamned 
ın sections 113, 114, 115 and 116 of the Indian 
Succession Act, 1925 


(8 3 and 4 have been subsətituted for $ ş, 4 ənd s by $ r3 of The Transfer 
of Property (Amendment) Supplementary Act XXI of 1929, vyhich came into 


Short title 
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force on the ist April, 1990 The original $ 3, 4 and ş vere”las 
folloys — 

“3, A transfer zə/e) vrvos or dispösition by vil of any property shall 
not be invalıd by reasson onİy that the transferee or İegatec is an uünhorn 
person at the date of the transfer or the death of the testator, as the case 
may be 

“4 No transfer of property can operatc to ereate an interest vhioh is to 
take effect after the hfetime of one or more” persons lİtving: at the d ite of 
the transfer and the mınority of some person vho shall be in existence at the 
expiratlon of that period and to hom, if he attoins full age, the interest 
created ıs to belong ” 

(This is $ 14 of the Transfer of Property Act, 1882) 

“5 No hequeət is valid vhereby the vesting of the thing bequeathed may 
be delayed beyond the İlfetime of one ör. more: persons living it the: testator"s 
decease and the mınority of some person: ho shill be in existence at the 
expiration of that pertod, and to vhom, if he attarns full age, the thing bequea- 
thed is to belong”” 


(T his is $ 101 of the İndian Succession Act, 8ös, növ S: irq of Act XX- 
XIX of 92s) 


THE INDIAN LIMİTATİION (AMENPDMENT) 
AÇT 1 OT ışəy, 
(Reccived the assent of the Governo:-Genetal on the i8th, 
February 1927), 
An Açt further to amend the Indian Limitation 
Act, 1908, for certaın purposes, 
Sectlon 3 —To section 2: of the said Act: the: folloving 
şub-section shal) be added, namely — 
“ (3) for the purposes of the said sections (that: iş 
sectıons 19 and 20)” 


(a) an acknovledgment sıgned, or a payment (of 
interest, or part payment) made in respect of any 
lability, by, or by the düly  authorised agent of, 
any vridovv or other limited ovvner of: property  vyho 
ıs göverncd by the Hindu lav, shall be a valıd 
acknovrledgment or payment, as thc case may be 
as agamst a revcrsioner, succceding to such: İtabi- 


hty , and 


(5) vrhere a hability has been incürred by, or on behalf 
of, a Hindu undivided family as such, an acknovv- 
ledgment or payment (of interest, or part pay- 
mçnt) made by, or by the duly authorised agent of, 
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the manager of the famıly for the time being shall 
be deemed to have been made on behalf of the vhole 
famıly.” 
HINDU INHERITANCE (REMOVAL OF 
DISABILITIES) ACT XII OF 1928. 
(Recerved the assent of the Governor- General on the 
zoth, September 1928) 

An Act to amend the Hındu Lav relatıng to exclusion 
from inheritance of certain  classes of) hcirs, and to remove 
certain doubts 

VVHEREAS it s expedicnt to amend the Hindu lav 
relatıng to exclusion from inheritanee: of cettaın classes of 
heırs, and to remove certaın doubtə , İt is: hereby  enacted as 


follovvs — 
Short title ı, (1) This Act may be called the Hindu İnheritance 
extent and (Removal of Dısabılıtıes) Act, 928 
applıcatıon, 


(2) İt extends to the vhole of: British: İndia, including 
British Baluchistan and the Sonthal Parganas. 

(3) It shall not apply to any person göverned by the 
Dayabhüga School of Hindu Lav, 
Persons not 2, Notvithstandıng any rule of Hindu Lav or custom to 
to be exclu. th contrary, no person governed by the 1linda Lav, other 


ded from ir than a person vvho is and has been fron birth. a lunatic or 
nghtsin idiot, shall be excluded from inheritance or from any right 
yornt-family 


property or share ın Port-famıly property by reason only of any 
dıscase, deformity ör physical ör mental defect 

Savıng and 3. Nothing contamed in this: Act: shall: affect any right 

exception vvhich has accıued or any liability vyhich has been incürred 
before the commencement thercof, or shall be deemed to 
confer upon any person any rıght in respect of any religious 
office or service or of the management of any religious or 
charıtable trust vyhich he vvould not have had if this: Act 
had not becn passed. 

Sectıion not retrospective —İf any person suffering: from 
any physical defect has before passıng of the Act (zoth, 
September 1928) been already excluded fron inheritance or 
from a share on partıtıon, the Act does not entitle him: to 
claım the ınheritance or the share on partıtion, 
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THE INDIAN LIMİTATİON (AMENDMENT) 
ACT NO.1 OF roz9 


VVHEREAS t ıs expedient further to amend the Indian 
Limıtatıon Act, 1908, for the purposes hereınafter appear- 
ing , İt is hereby enacted as follovvs — 

Iı. (1) This Act may be called the İndian Limitation 
(Amendment) Act, 1929. 

2 İn section ro of the İndian Limitation Act, 1908: (here- 
inafter referred to as the said Act), the follovvıng paragraph 
shall be ınserted, namely — 

For amendment see az:££ 6. 998 


HINDU LAVV OF IİNHERİTANCE (AMENDMENT) 
ACT HU ışzo, 


(Received the assent of the Governor General on the 2st 
ebruary 1929) 

An Act to alter the order ın vvhich: certam: hetrs of: a 
Hındu male dyıng intestate are entitled to succeed to his 
estate 

VVHEREAS it :s expedicnt to alter the order in vvhich 
certain heirs of a Hındu male dyıng intestate are entitled to 
succeed to his estate " İt is hereby enacted as follovys .— 

r (1) This Act may be called the Hindu Lav of  İnheri- 
tance (Amendment) Act, 1929. 

(2) It extends to the evhole of Birtish: İndia, including 
British Baluchistan and the Sonthal Perganas, but it applıes 
only to persons vvho, but for the passıng of this Act, vvould 
have been subiect to the lav of Mıtakshara ın respect of the 
provisions herem enacted, and ıt applıes to such persons ın 
respect only of the property of males not held ın coparcenary 
and not dısposed of by vrill, 

2. A son”s daughter, daughter”s daughter, şıster, and 
sıster”s son shall, in the order so specified, be entitled to rank 
ın the order of succession next after a father s father and 
before a father”s brother . 

Provıded that a sister"s son shall not ınclude a son adopted 
after the sister s"death. 


” H, L—ışş 
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3. Nothing in this Açt shall— 

(a) affect any spegial family or loenl çustom having the 
İorce of lav, qr 

(b) vest in a son”s daughter, daughter"s daughter or sister 
an estate larger than, or different in kind from, that possessed 
by a female mn property inherited by her from a  male 
according to the school of Mitakshara lav by vhich the male 
yas governed, or 

(€) enable more than qne person tq succeed by inheritance 
to the estate of a deccased Hindu malç vhich by a customary 
or other rule of succession descends to a single heir. 

INDİAN SUCCESSION (AMENDMENT) ACT., 
XVII OF 1929. 

(Received the assent of the Governor-General on the 1st 
October 1929) 

An Act further to amend the Indian Successlon Act, 193$, 
fer certaln purpeses, 

VVHEREAS it Is expedlent further to amend the Indian 
Succession Act, 1925, for the purposes hereinafter appearing : 
İt İs hereby enacted as follovrs 1— 

r. This Aet may be called the İndlan Succassıqn (Ameuda 
ment) Aet, 1929 

a. After elause (b) of section a of the Indian Succession 
Act, 1925 (heremafter referred to as the sald Act), (he 
follovring olause shall be inserted, namely 1— 

((22) "Distriot yudge” means the Tudge of a principal Civll 
Çourt qf original İuşisdiction”, 

3. (1) Subvsectlon (1) of section s? (4) of the said Act 
shall be renumbered as sectlon $? and after ciause (B) and 
hefore thq proviso the vvord “and” and the folloving clausq 
shall be added, namely “— 

"(c) to all vvillş and codicils made by any Hindu, Buddlist, 
Sikh, or yalna on or after the first day of Vanuary, 1927 tq 
vihich those provisiona are not applted by clausea (a) and (b). 

(2) Sub-section (2) of section $z7 of the said Act shall ba 
omitted. 

4. İn sub:section (2) of section 213 of the sad Act, for 

thç vord “class” the vrord “çlasses” and for the vrords and 


AĞTS le” 


fizüres “stbiseetfon (i) of seetloti £7” (te vörds, İetters and of sectlon 

figures “ clauses (a) and (b) of section $?” shtall be substitote4. £9Xi6 eş 
5. The önactinerits specifled in the Schedule ate hereby Redd 

repealed. : 


THE SCHEDULE ENACTMENTS REPEALED, 
(See seetion $), 


Yeat No, Short title, 
1926 ... XXXVI The Indian Succession 
(50efdment) Act, r926. 
1938 ., ... XXI The hidrari Successiofr 


(Second ş,endmeni) 
Act, 1928, ı 


(s) $ee Act XXI of ı9ə8.. For “Section ş?,” “Sub- 
Section (1) of Seetfon $?” İrave been sübstİtuted, 
CHİLD MARRİAĞE RESTRAİINT ACT XIX ÖF iğğö, 
CRecetved the assent of (fi Goveriför-General ör 
(he fst October 1929) 


An Aet to Restrain the Solemnisation of Child Marriages, 
VVHEREAS it is expedtent to restrain the solemnisation of 
ehild marriages , İt is hereby enacted as follov/s :— 

(1) This Act may be called the Chıld-Marriage Res- Short title, 
trafnt Act, ı928, commence- 
(2) İt extends to the v/hole of Brrtish İndia, including ment, 

British Balaetristan and tlie Sonthaf Parganas. 

(3) İt sftafl corüc info force on fe fst day öf Ağril, (936. 

3. İn tifs Act, ünfess there is aaything repügnant fn £he Definition, 
subiect or coritext,— 

(a) “chıld” means a person vho, if a iüale, İs ufder 
€lgh6668 yeays of age, and if a fenmle, is nükder fourfeen 
yeurs of age, 

(2)) “child rsarriage” means a öarriage to vəhich €ifher 
of fire cerirasting” pörties is a €İnld , 

(€) "contraeting party” to a marriagif means citfer of) ffe 
partıes vVhose marriage” is fhereby sölehinised , and 
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(4) “minor” means a person of either sex vvho is under 
eighteen years of age, 

3. ViÜhoever, bemg a male above cighteen years of age 
and belovy tvventy-one, contracts a child marriage shall be 
punishable vvıth fine vvhich may extend to once thousand 
ru pees 

4. VVhoever, bemg a male above tvventy-onc years of 
age, contracts a child marriage shall be punishable vvith 
sımple imprisonment vyhich: may extend to one month, or 
viith fine vvhich may extend to one thousand rupees, or vyith 
both, 


5. V/hoever performs, conducts or directs any child mar- 
rage shall be punishable vith simple imprisonment iyhich may 
extend to one month, ör vyith fine vyhich may extend to onc 
thousand rupees, or vvith both, unless he proves that he has 
reason to belteve that the marriage vvas not a child marriage. 


6, (1) VVhere a minor contracts a child marriage, any 
person havıng charge of the minor, vyhether as parent or 
güardıan or in any other capacıty, lavvfal or unlavrful, vvho 
does any act to promote the marriage or permits it to be 
solemnısed, or negligently fails to prevent it: from bemng 
solemnised, shall be punishable  vvith simple: imprisonment 
vrhich may extend to one month, or vvith: fine vyhich: may 
extend to one thousand rupees, or vrith both, 

Provided that no vvoman shali be punishable vyith: impri- 
sonment, 


(2) For the purposes of this section, it shall be presumed, 
unless and until the contrary is proved, that vyhere a minor 
has contracted a child marriage, the person having: charge of 
such minor has negligentily failed to: prevent the marriage 
from bemg solemnised, 


7. Notvnthstandıng anythıng contained in section 2$ 
of the General Clauses Aet, 1897, or section 64 of the Indian 
Penal Code, a Court sentencing an offender under: section 3 
shall not be competent to direct that, in default of payment of 
the fine ımposed, he shall undergo any term of imprisonment, 

Sectiqgs 8, 9, 10 and 1 ac omitted, 
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THE TRANSFER OF PROPERTY (AMENDMENT) 
ACT XX OÖF ro 


(Recetved the assent of the Governor-General on the 
ıst Öctober 1929.) 


3. İn Section 2 of the said Act, the vvord “Hindu” nd 
the vvords “or Buddhist” shall be omitted, 


The portton Section z of Act İV of 1883 vyhich has been 
amended by the above Sectıon ran as follovs — 
x x X” x X 
“And nothing in the second Chapter of this Act shall be 
deemed to affect any rule of £7z,aiz, 2fuhammadan or Budeist 
lav,” 


ör, İn sectron 120 of the said Act the vords “or, save 
as provıded by section 123, any ruüle of Hindu or Büddhist 
lavv” shall be omitted. 
The original Section 29 of Act İV of 1882 ran as follovys : 
“Nothing in this Chapter  relates to gift of movcable 
property made ın contemplatıon of death, or shall be deemed 
to affect any rule of Muhammadan Lav, öy, saze as örovded 
öy Section 29, any ruüle of PTindu or Buddist Lam” 
HINDU GAINS OF LEARNING AÇT XXX OF ışgşo. 
(Recetved the assent of the Governer-General on the 
2sth yuly 1930) 
An Aet to remove doubt as to the rıghts of a member of 
a Hındu undivided family in ptoperty: acqurred by him by 
means of his learnıng,, İt is. hereby enacted as follovys— 


1, (1) This Act may be called the Hindu Gains of 
Learnıng Act, 1930. 

(2) İt extends to the vhole of British İndia, 

2. İn this Act, unless there is anything repugnant ın the 
subyect or context,— 

(a) "acqutrer” means a member of a Hindu undivided 
family, vvho acqurrc: gain: of İcarnıng , 

(5) “gaıns of learnıng” means all acqursitions of: property 
made substantıaliy by means of learnıng, vyhether sucli 
acquısıtıons be made beforc or after the commencement of 


Amendment 
of section 2, 
Act İV of 
1882 


Short”title 
and extent 


Definitıons 


Gafts of 
İearnıny 
not to be 
held not to 
be separate 
property of 
acquırer 
merely for 
certaın 


Sayings 
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this Act ard vitether suclk, acquisİtioris be the ördinary or 
the extraordınary result of such İkartımg , and 

(c) “learnıng” means education, vibether elementary, tech- 
nical, scientific, special or general, and training: of every kind 
vihich is usualily intended to enable a person. to pursue any 
trade, industry, profession or avocation in İife, 

3 Notvithstanding any cusfom, rule or interpretation 
of the Hırdu Lavv, no gains of learming shalf be held not to 
be the exclusıve artd separate property of fhe acqulrer merely 
by reason of— 

(4) his learmımg having beeri, in vhole or ir part, İmparted 
to İtim by artiy member, hving or deceased, of his family, ör 
vrith the aıd of the yoint funds of hıs famıly, or vyith the afd 
of the furtdə of any meniber thereof, or 

(7) himself or his family having, vhile he vvas acquiring 
hıs learnıng, been maintained or supported, viholly or in part, 
by the fomt funds of his: family, or by the funds of any 
memher theneof, 

4. This Act shall not be deemed ir any vray to affeet— 

(a) the terriis or merdents of any transfer of properiy made 
or effected before the commericement of this Act, 

(5) the valkify, mvalidity, effect or consequences of: any- 
thing already suffered or doree before the commencement of 
this Act, 

(£) any right or Hability created under a partition, or an 
agreement for a partıtıon, of göht family property made 
before the commencement of this Act, or 

(4) any remedy or proceeding in respect of such: right: or 
İability , 
or to render invalıd or in any vvay affect anything done befoze 
the conumencement of this Act in any proceedıng pending” in 
a Court at such commencement , and any such remedy and 
any such proceeding as is herein referred to may be enforced, 
instituted or continued, as the case may be, as if this Act 
had not been passed, 
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A.oqulsition —(cosz4 ) : 

presumpttons, ın, 349, 350. 

purpose money, source of, ın, 3so 

self, (See Self-acqulsition) 

self, throvrn into common stock, 340, 345. 

separate, 348 
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Adihivedanika— See Strıdhan and meaning of, 718. 
A dhyavahanika—Sze Stridhan and meaning: of, 717 
Yautuka, a form of, 717 
A.dıtya Purana— . 
Kalr age, practices to be escheved in, Text on, 9 
polluted images, re-consecratıon of, on, 8iş 
Adyective Lav - 
Code of lavss, complete, LT 
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charıtable trusts, of, 898 
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A.doption of religious order8—-See Religious Orders 
Adoption— 
acceptance necessary ın, 247-248, 
acceptance by vvife if necessary to constitute adoptee her son, 263-254. 
adopted son, See son, belovv 
adoptee Sezc son, belovv 
advancement, kınd of, 227 
adverse possesston, after ınvalıd adoption, 28r 
against adoptive mother, nöt against som, 280 
Agarvvallas, vvith, is temporal, 246. 
ceremony of, among, 240 
age, Agarvvallas, among, 247 
boy older than adopter or adoptıve mother, 247. 
case-lavv, on, 246-247 
Tvvice-born, in case of, 246. 
Upanayana, if to follovv, 246-247 
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Adoption—(co,4 ) ” 
Sudra, ın case Of, 246 
dıscretion, 204 
infant in arms, 247 
ınvestiture vith sacred thread before, does not invalidate, 245-247 
Yan adoption, no restriction of, 247 
maşoörity, of, 204 
marrıed boy, of, 217 
married man vvith children, 247 
Marvvarı, among, 247 
restriction of, 248, 246, 247 
agnate, of, 232, 234 
agnate”s daughter”: son, 240 
agreement, ante-adoption, 264-268 
post adoptron, 265 
to pay annuttş for, ınvalıd, 220. 
vidovr, by, not to adopt, vord, 2110 
allenatıon by father of self-acqutred property, 273 
son”s remedy on, 273-275. 
by vvidov before adoption, 279-280 
second adopted son af can questton, made before first, 279, 
annuity, agreement for payment of, if vahd, 230 
ante-adoptıon agtreement, compromise by viidovr, 269 
conditions in, if valıd 266, 
curtailıng adoptive"s righte, 29s, 763 
f imily settlement, if, 267, 268 
for p ayment of annuıty for gift of son in adoption, invalıd, 230. 
maıntenance of natural father, for, 269 
postponıng adoptee”s rights, 258-269 
ratificatıon of, 265 
reservatıon of adoptee”s rights ,268 
reservıng interest for charıties notrbinding, 268 
reservİng rıghts for adopting vvidovv vyhen valid, 264-266, 267. 
vhat are not bındıng, 268. 
assent, As”asa son, Of, vvhen necessary, 2oz 
daughter"s son,"of, 222 
dieeretion to be exercised, 224 
father”s if presumed in gift of only son, 227-228 
ın adoption v”hen presumed, 227 
İn Case of güft of boy, 226-227 
fatherəin-lavr, of, vvrhen necessary, 213, 222 
höv, to be exercised, 224 
benefit of famıly, 224. 
çcorrupt motive, 234 
fraud, coercion or corruption, 224 
mısrepresentatıon invalıdates, 224 
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A.doption—(coszd4 ) 
assert (cos ) 


revocatıon for reasonable cause, 224 
vithdravval, arbıtrary, not to be, 224 
hov/ to be sought, 224 
registered letter returned unopened, not sufficient, 224. 
representatıon, false, not to be, by, 221-225. 
hov/ long, to subsıst, 224 
husband"s, for adoptton vyhen presumed, 225 See Husband”s assent. 
if necessary for idoption, 2060307, 
husband”s brother, of, 225-222 
kınsman, of, in adoption, 206, 207, 208, 221-22) 
co parcener, 225, 220 
father-in-lav, 222 
guüardıan, 222 
daughter"s son, 222 
ın Bombay, 225-226. 
ın Madras, 221-22$ 
ın Maharatta Country, 226 
ın the absence of husband"s prohibition, 221-222 
ma)ority of members, 222. 
nearest reversıoner 223 
other Sapındas, omıssıon to consult, 222 
presumed vvhen, 222 
prohıibition may be implied, 222 
Sapında, 223, 224 
senror managıng member, 222 
son, 222 
surviving male members, 222 


lunatıc, if can give, 209 
not corruptİy given, 224 
of persons mentioned by husband, zog 
but such, if not obtaıned vvidovy cannot adopt, 209 
presence ın ceremony ıs not, 225 
presumptıuon, 225, 227 
refusal of, 224, 228 
no reason necessary on, 224 
registered letter, for, 224 
revocatıon of, 224 
rules, of, for adoptuon in different provinces, 206-207 
vlevv Of, ı 
Bengal and Mıthıla schools, 206 
Bombay school, 206-zoy, 225-226 
Madras, 2o6-207, 221-22$ 
Maharatta country, 222 
Punyab, 206-zo7 
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Sapında, of, in adoption, 232, 224, 282 
- Sapında”s assent, v”hen necessary, 223, 224 
subsequent, if can valıdate invalıd adoption, 284 
vvife, Öf, if vvantıng, she is nöt mother of the adopted son, 204 
so such son cannot ınherit her, 204 
vrıthout, 225, 226 
vvhose necessary, 221-223 
aurasa son"s consent, Nanda Pandıta, on, 202, 
consent, vvhen necessary, 202 
rıghts obtarned by adoptee, 260 
share, v”hen born after adoptton, 270 , See Share 
authority, hövr given, 208 See also “pövver” under “vidovy” in “Adoption” 
husband, of See Husband"s assent 
kınsmen, of See “assent” under “Adoption”” 
lunatic, of, not valıd, 209. 
bachelor, by, 204 
vrho mother ın, by, 263. 
birth, is nevv, 281 
brother, 232, 341, 243, 244. 
half-brother, 240 
step-brother, 243 
brother"s daughter"s son, 244 
brother"s son, 232 
capacıty of males, 201-204 
bachelor, if can adopt, 204 
man desiring “Məkhsha” cannot adopt, 200, 
man havıng once adopted son cannot adopt another, 202 
” ə On, grandson or great grandson, if can adopt, 202. 
man mnrrteed under Specsal Marriage Act, cannot adopt, 20ş, 
h: father can, 20$ 
of minors See “minor” under “Adoption ” 
Of vvıdovvs See “vvidovv" under “ Adoption”” 
of vvomen See “vvomen”s capacıty" under “Adoption” 
Privy Council, on 202 
vvıdovver, if can adopt, 204 
caste of the boy for, 245 
different from adopter”s, 245 
present lav on, 345 
Cause of actıon from date of adoption, 279-280 
ceremonies, 247 
acceptance ın, by Sudra or voman secular, 248, 
acknovledgment, if sufficrent, 218 
A garvvalla, in, 249 
qQeeds, ın antıcıpatıon, if sufficrent, 248 
delegatıon of function for, 229, 
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delivery, actual, necessary, 247, 248 
essentials of, 229 
Duütta Homa, 220, 348, 240 
form of, for Sudras, 248 
giving and taking, 229, 247, 248 
Homa, ıf necessary, 248, 2so0 
Sudra, not necessary for, 248 
tvvice-born, if necessary for, 249. 
vvidovvs, if necessary for, 240, 250 
Tains, amonxg, 248-249 
Putreshti Tax, 245, 249 
religious part, performance of, 2s0, 
restrıction, if any, 248 
secular part, performance of, 2s0 
Sudras and vvomen, among, 248, 249 
UPpanayana, ın ıinvalıd adoption, if valid, ə8r 
Vedic texts, recital of, in, 248 
cıvil death on, as to legal consequences of, 228, 23-29 
coercion, adoptıion by, if valıd, 22r. 
collaterals, rıght to inherit, v”hen, 23r 
çompromıse of suit, povver of adoptive father, 275 
vviıdovv, by, before, 299. 
conditions, usual, ,for, 216 
Privy Council, on, 216 
condıttonal, authority, 209-270 See also “pövver” under “vidov" in 
“Adoption” 
gift, 269 
pover hovv exericsed, 316-220 
valıd, 209 
consent (See, assent, ın “Adoption” 
consıideration for gıft, makes son A?dez, aSs 
for güft of son does not vitiate, 285 
for güft vvhether valıd, 230, 269 
constructıon, sirict, of poövver, 209 
convert, povver of güft, of, 229:230 
court-fee in suit for setting asıde, 285 
Court of VVards, minor, under, 20ş 
Custom, adoptıon of orphan valıd by, 23r 
ın old Delhi, 2or 
valıdıty of, against Hindu lavy, in old Delhi, zor, 
dancıng girl, by, 294 
Datta Homa, if necessary, 249 
Dattaka nov recognısed, 200, 
Datrıma dıstınguished from, 250 
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illatom son-ın-layy”s position better than, ağö, 
İn force every v”here, except Mıthıla, 200, 
Kritrima, and, difference betvveen, 202 
Manıurs text on, 198 
Dattaka Chandrıka. See Dattaka Chandrıka. 
Dattakı Mımansa See Dattaka Mimansa 
Dattrıma, and Dütt ik, difference befveeenş 280 
daughter, of, 24, 294-295 
custom, of, 204 
dancıng giris, by, 294, 208 
Tegality of, 264, 208 
daughter"s husband, 243 
daughter”s son, 232, 333, 234, 238-220, 240, 241, 244 
assent, of Sac “assent” under “Adoption” 
daughter-in-lavv, by, in Central Provinces, 213, 
definitron of sons, 188, 101-192 
difference betveen giving and taking in, 227 
dıscretion, age of, 204 
dısqualıfication of adoptee, ageş 245-247 
caste, 245 
only son, 20, 270-221 
orphan, 231-232 
prohibıted relatıion, 232-245 
disqualıficatıon of adopter, leprosy, 208, 
lunacy, 20ş 
marrıage under Special Marriage Act, 20$ 
mıinority, 20$, 
vard of coöurt, 206 
vvidovv, See “vvidövv" ünder “€ Adoption ” 
vroman, See “ vvoman ” under “ Adoption”” 
divesting of estate on, by vvidov, 370, 278, 
co vridovv Of, vvhen, 276, 277 
vrhen she inherits as mother, 876, 277 
co-parcener, of, 278 
even if property dıvided, 276, 
mother, of, 276, 277 
no, after co parceners ınterest passes to heirs, 278, 
not so yrhen it is before, 278 
office of trusteeshıp, ıncluding, 276. 
Vatan property, vrhen not, 279. 
vvhen person vested assents to, 279 
vrhen vested ın others, 277, 278, 279. 
vvidovr, of, 278 
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vvidovv”s transferee, of, 379, 280 ı 
Dayamushyayana. Ses Dayamushyayana. 
agreement to be proved, 286 
eldest son or one of tvvo sons, Of, if restricted, 233. 
elements in adoptıon, 28o 
ınvestment of the boy vvith status of son, 28o 
2afvıs 2otestas, transfer of, 28o 
enumeratıon of sons, r9r-ros 
estoppel, agaınst accrual of, 288 
non-accrual of, 288 
personal, 288 
vyhen can be set up, 28, 288 
evidence of, 287-258 
admıssıbılity of, 287 288 
Bahı entr:es, 287, 288 
careful consideration of, 287 
ceremony ıimprobable, vvhen, 287. 
cırcumstances, of, 287, a88 
estoppel Sec Estoppel 
fact of, 287 
former evidence, admıssıbılıty of, 287. 
onus See Onus 
statement by vvıdovv as to povver, if admiİssible, a8z. 
extinction Of rights isin proyenitor”s property, 280-259 
executıon, pövver, incapable of, 213-215 
fact valet, on, 20, 228, 220 
father, adoptive, compromise suit, on behalf of adopted sonş c 
Gotra and Rıkhta of, after, zr 
father-ın-lavr, assent of, 213, 222 “ 
father, natural, drrection and presence of, sufficient, 229 
fit person to represent as guardıan ın surt, 259 
ıncompetency to perform rıtes of, after, 21 
maıntenance grant to, 3609 
perform rıtes of, after, 231 
father"”s sıster"s sons, 240 
if presumed, 227 
estate taken liy descent not by deviıse on, 807 
first cousın, 240 
povver to give in, 226, 228 
fiction of, 238 
forms of, z0o 
fraud, adoptıon by, ınvalıd, 22r, 
guft and acceptance necessary ın, 227-229 
7777” capacity of, incident of guardıanship, 227. 
cönsideratıon, for, see “consideration” under “Adoption” 


İNDEX İo9t 
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gift—(coszd ) 
brother"s pover, 228 
father"s pover, 226, 
may be presumed vrhen, 227-228 
mother"s povver, 226, 227-228 
of only son, 226, 227-228, 230, 231 
of orphan, 228, 229, 231 
£ersona desiynata and, 282, 
povver of, delegatıon of, 229 
Brahma, 229-230 
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convert to Mohəmedanısm, 229, 
on becoming Brahma, 229-230 
sons, quality of, in, seg “sönə” under “Adoption " 


government”s assent requrred by vvard, 20ş 
grandfather”s povver of, 200-201 
gotra of son, after, 251 
no Z7ona neceşsary vhen adoptee of same, 249 
son of different, to be taken after agnates, 293, 2)4 
grounds for questioning, 285 
guardıan and next frrend, 3:9 
half brother, 240, 
Hindu”s desire to be represented by son hovr far presumed, 215 
£foma, Datta, if necessary, 248-249 
£ZTonaa not necessary v”hen adoptee of same götrə, 240 
vrhen parttes Sudra, 220, 248 
vyhether necessary, 230, 248-2xo 
husband”s assent, if necessary See Husband”s assent 
husband?s, vithout consent of vife, son not her heir, 204. 
dıscretron to be carried, 207-208. 
illatom, agreement, necessity of, 295 
proof of, 295 
adoptton in Dattaka after affilratıon of an, 296, 
affiltatıon of son in-lav,, 295, 
onus of proof, of, 206, 
custom of, among Sudras of the kamına caşte, 295. 
exists in some districts of Madras, 295 
meanıng of, 276 
nop-co-parçener vith Dattaka son İlving ?ointİy, 295, 
onus gf proof, of 206 
origin of, 205 
position of, 290 
relatıonship of, vith natural family continues, 296. 
rights of, 296 
Sudras of the kamına caste, among, 29$, 
shares equally vrith begotten son, 2g5 
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validıty of, marriage bemg after death of adopter, 295, 
ilegitimate son and son by, share of, s26 
infant, by, 204, 205,/221 See “minor” under ” Adoption 
inheritance, adopted son and real son of daughters, of, 261, 
adopted son excludes half-brother,s son, 9ör, 
as Aurasa unless denred, 260 
from adopter may be given up, 259 
from adoptive father”s vvife other than the one yotned in, 262, 
from adoptıive mother”s relations, 260, , 
ın natural famıly ceases on 250-259 
right of, of son from collaterals, 26c-26r, 


İmpurity does not vitiate, 290 
ıntention to be represented by son hovr far presumed, 2iş. 
to Prevaıl ın exercıse of povver, 209 
invalıd, adopted son may be agaın adopted, after, ə6r 
adoptee”s rıght to maintenance, ın, 28, 
adverse possessıon, after, 281, 
effect on status, 28o-28ı, 
gift 2ersona desrenafa, and, 283 
grounds for declarıng, 285 
grounds for questioning valıdıty, 285 
ratıĞcatıon, of, 281-282 
Suit to set asıde, 283-28s 
abatement of, 284-28s, 
İimitation for, 289-291 


Upanayana ceremony ın, not valıd 28r. 
vvidovr if estopped from allegiag, 281 
Valhn, customary, among 231 
no restrıction of age, among) 247. 
temporal and secular, among, 231 
vridovr, adoption by, 2o7, 
İormnt, of same boy, 233 
İoınt povveer, 263. 
İudicial proceedings for setting aside, 283-28ş 
court fee in, 28s. 
İimitation, in, 289-a9r 
İinsmen”s assent in Ses “assent" ın “Adoption ” 
Kırtrima, adoptee inherits estate of adopter only, im, 292. “ 
retaıns status ın famıly of birth, 293. 
ceremontes, if necessary, in, 293 
contractual relatıonship betiveen adopter and adoptee, in, 2392. 
Dattaka, and, dıfference betveen, 292 
Dattaka-putra, 294 
definition of son, 188, rgo, 192. 
elements, of 293 
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Kalı age, ın, 293 

Karta-putra, krita-putra, and kritrima-putra, 294 

husband and vvife may separately adopt in, 292, 293 

Manu, on, 188 

Mıthıla form of, modern inovatıon, 292 , 
nature of, 292, 293. 


prevalent İn, 2ç2 

prevalent ın Miıthila and Northern İndia, 200, 292, 203 
real, adoption in N İndia, 293 

recognısed, 200 

relatronship of parties, m, 292, 293 

relıgious ceremonres unnecessary, in, 203 
restrictions, in, 203, 

separate adoptıon by husband and vife, in, 292, 293 
sımılar to Dattaka as regards incidents, 293 


İavv of, simple, 194 
İeper s povver of, 205 
İrmit of time: See “time limit” under “Adoption”, 
İnmit to exercise povver by vvidovy, 216-220 
İrmitatıon for declarıng invalıdity of, 229-291, 
İunatıc, by, 205 
maıntenance grant, to natural father if obyectionable, 269 
of adoptee on, betng invalıd, 281 
mağority, age of, 204 
male”, v”ho may adopt, see “capacity of males" under “Adoption” 
marrled boy, of, if valid, 247 
Marvvarı, marrted, ifıcan be adopted, 247 
yvidovv, by, 207 
minor, age of discretiton, of, 204 
by, religtous ground, in, 204 
may adopt, 204 
may gıve authority, 204, 9rz 
under Cöurt of VVards, in Bengal, z20ş 
similar ın C P, Madras, Pun)ab, U P, zoş 
vridovy, adoption by, 221 
effect of, to be explaıned, 221 
vyhen can adopt, 221 
Moksha, man desrring), cannot adopt, 200 
more sons than one, of, 203, 
mother, adoptıng, succeeds preferentially to her co-vyives, 462 
can adopt, vhen, 2:5 
cannot give in, vvithout assent of living hüsband, 226. 
suit, by, for setting aside invalıd, 284-285, 
abatement of, on her death, 284-28s, 
vrho, v”hen adopter adopts alone or )orned by all vvives, 261-262 
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vvho, vvhen adopter has many vvives, 20r, 
vvho, v”hen adoptuon vvithout her assent, 2:0, 263e204 
vvhoş v”hen bachelər ör vvidovver adopts, 263 
mother”s povver ın makıng gift of son, 226, 227, 228, 
mother”s sıster”s son, prohibited, 232, 233, 234, 241 
Nanda Pandıta, on, 194, 232-233, 263. 
dıscussions on, 233-240, 2$1, 204. 
TTavvyer, af, 240, 
not follovved vvhere, 240 241 
Allahabad, 24o-z4r, 
Bombay before, r879, 240 
Madras, 240 
Maithila as to krittima form, 240 
N VV Proviınces, 240 
Punyab, 240. . 
Privy Council, on, 242 
prohıbited relation, on, 232, 241 
usages contrary to, 24T. 
number of subsıdiary sons, 192 
obyecis of, 260 
ancestor vvorship or not, 193 
onİy soh, 20, 226, 227-228, 230, 231 
factunt valet on, of, 20 
onus of invalıdatıng circümstanccee on disputant, 283, 
on him vvho alleges adoption invalıd, 286, 287 
contrary vıievv, 287 
on him, vvho alleges vvant of ZZosze, 285 
on person alleging vvant of authority, 2853 
oh person alleging, vvhen denied by adopter, 286 
on person settıng up, 28s-286 
on person setting up, Dayamushyayana form, 286 
on person secttıng ip, sound mind, vvhen, 276 
on vvhom, vrhen adcpter delirious, 283. 
shifted vvhen, 286 


oraliy or in vvriting, given authority to, 213 
origin Öf, 192 
orphan, 228, 229, 331, 23z 
adoptive father”s povver of questioning valıidity, 231 
estoppel, ın questtoning valıdıty, 231. 
facimnı valei,af applies, 228, 239, 231 
valıdity, of, 231 
custom, by, 23r 
Dhusars, amon, 231 
PTains, among, 231 
Vats, among, 23r 
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onus of proof ot custom, 232 
pluralıty of, favoured by texts, 188-r89, 2o3, 
not permitted novv, 203 
pollutton by birth and death does not vittate, 250 
pover, of apporntment, by vvidovv, in exercise of, ?1ş, 
exercısable ivhen not extingüished, 214, 315 
revival of, vyhen estate vests ın mother after son”s vido, 275 
but held ınvalıd, 218 
vyidovv, of: See “vidovv" under ““Adoption ” 
presumptıon, of assent for, 225, 227 
vrhen arıses, 2rs, 222, 286 
does not arıse, 2:5 
prohibition, of, agnate”s daughter”s son, 241. 
brother, 232, 247 
step brother, 243 
case-lavv on, 24C-241 
certaın relations, 232, 241 
daughter”s sister"s and mother”s sister”s son, 232, 240 
Nanda Pandıta, on Ses “Nanda Pandıta” under “Adoption” 
no longer important, 240 
not observed everyvhere, 240-241 
onİy direetory, 240 
refusul by husband ıs not, 225 
Sakala, on See Sakalı 
Saunakı, on See Saunaka 
Sutherland, on See “Sutherland” under “Adoptton”” 
uncle, 232, 24r 
v”hether any such rule bındıngx, 233 
vyho are not prohıibited, brother, according to Bombay H C, 242-243 
brother"s daughter"s son, 214 
brother”: son, 232 
daughters husband, 243 
father"s first cousin, 240 
father”s sıster”s son, 240 
half brother, 240 
vvife"s brother, 243 


prohibited relations See “prohibition” under “Adoption” 
protection of adopted son, if needed, 273-274 
contract, if, implied, for, 274 

Pautveshiz ?aş if essential in, 240. 
Z0fr6?a Puaera See Putrika Putra - 
ratıficatıon of invalıd, 258-282 
relatıon by, member of )ornt famıly, 328 

on, arıses ın adoptive family, 250 
registration, authority if reqnired, 213 
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authority if invalid as VVill requires, 213. 

remarrıage of vvidov,, ex”ingülshes her povver Öf, 320, 

ı if extinguishes her povver of gift, 227, 
vvidovv if can give in, after, 227 
reversioner, sutt by, abatement of, 284-285 
for setting aside invalıd, 284-28ş 

retrospective effeot on continuimg” the line, a60 

right as against adopter, 273 
ın ancestral and self-acquiured property of adopter, 364"3C$ 
of son by, 2:9-26r See “status”, belovv 


Rıktha of son after, zer, 2 2, 
rules, of, Vasıstha, 187 
other, recommendatary, 206, 267, 232 
sagotra, of, 233, 334 
samanad aka, of, 233 
same hoy, by tvvo persons of, 231 
sapında, assent of Şee “assent”, under “Adoption.” 
sapında, of, 332, 833 
Share of adopted sen, 269-273 
after born (aurasa) son, and, 269-270, 
oaloulatron of, 27i 
conflioting rülings on, 276 
texts on, 209-270 
Dattaka Chandrıka, on, 260, 271-273. 
Devala, on, 27o 
illegitimate son, and of, gə6 
partition, ın, 271 
Sudras, amongst, 271-373, 
Vasistha, on, 470, 
Vriddha-gautama, on, 269, 270 


sımultaneous, allovead by, Hindu lav, 263 
held ınvalıd, 20 
sıster"s son,of, by Andhra Brahmans, 244 
by Bora Brahmans, 240 
by Yats, 244 
by Kashmırı Brahmans, 244 
by Khatrıs of Amrıtasar, 24$ 
by Leva Patıdars of Guzrat, 243 
by Maharastra Brahmans, 244 
by Sudra, 232, 233, 234, 241, 243. 244 
by tvvice-born, 232-234, 239 
ın Madras, 244 
Special Marrıiage Act, not allovveed by, zoş 
spırıtual benefit, and lavv of, 193, 202 
ynvoked for discouragıng subsidiary sons, 193 
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son, adopted, compromise by adoptive fathar, if binding on, aşı 
cannot question, vhat, 2749275 
eldest, of, 232. 
exıstence of, a bar to, 202) 
of a dısqualıfied, no bar to, 202:003, 
of a nonefHlindu, vehether bar to, 202-20g, 
of, if bar to, grants reverting to the estate, 035796. 
İn embryo, no bar to, 202 
necessity fore See “Sonses” 
one of, tuvoş 232 
onİy, of, 226 227-228,l22o, 33. 
orphan, of, 228, 229, 231, 232 
status, after, 260, 260, 
gotra, rıktha and pindaş determined by, 2ş2, 
gotraş rıktha, of vhom 251. 
Cal H C, on, ə$ss 
observatıons on, 25$-258 
cannot be renounced, 259 
inheritance in the adoptive family, öşg, 260-267, 
in natural famıly of son, hy, 2s0, şr, 
Mad H Ca, on, 2s4 
Manu, on, 2ş2 
commaentators on, 253. 
translation of, 233 
of son acquirred on, 259-261 
of son in natural family, 250, 251 
of son on invalıd, 260-28:. 
P. C on, 254 
contrary viev, 255. ı 
preeexisting rights, explanation of eariy vievr, 297-319. 
principle of, 260. 
Puniab custom, 258, 
Tagore Lectures, qn, 232. 
step brother, 243 
succession opens at the time of adoption, 282 
Sudra, Aozra af necessary ın, by, 239 
daughter”s son, sıster"s son, mother”s,sister”s son, of, 233-238 
vrho is, 233-339. 
suit, to set asıdeş by deceased reverstoner may be continued by next, 2384-28s 
to set asıde, by mother, if abates on her death, 284-28s 
to set asıde, by vridovr abates on her death 284-28s 
to set asıde, ınvalıd, 283-268, 
abatement of, 264-285 
court fee, for, 285 


, 
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İlmitation, for, 289-29r, ı 
Sutherland, on, 333 
taken ın, vrho may be, 270, 
only son, 226. 227-228, 230 
if invalİd, s3o-o31 
örphan, 228, 220 
textsş original, on, 187-190. 
time-limit for, 216, 220 
theory of, 233, 26r, 
tvvo persons, of same boy by, 23r 
uncle, 232, 241 
valıdıty of, challenge of, 28-28: 
asısthaş of, 187, “206-207, / 

Vatan property ın male member not divested on, 279 
vrho may give ing, 220-229." 

father and mother, 226 . 

mother, vrhen, 226. 7 

vrhether a perVert to İslam may, give in, 220. 
vho may adopt See “capacıty” undef €Adoption,” 
vrho may be given and taken, in, 230-232 ı 
vridovv, agreement, not to adopt by, vol, 211, ı 

altenatıon by, if can be challenged by adooted son, 379280 
Anumatr-patra, povver to adopt by, 213. 
if to be registered, 213) 
vvho can present for registration, 23 
assent to, presumed ın absence of prohibition, 22$, 227 


authority if severally given, vyhen, Can by notice tö cö-vvldovvs, 2:1 
bound to adopt, if, zir 


boy, specifled if to be adöpted by, 260, 210 ” 
can give onİy son to hüsband?s brother for, in DAyamushayana, 292 
cannot adopt after remarrıage, 220 ” 
her deceased first husband”s son, 221 
second vhen one authorısed, 200 
except vrhen first dies or is refused, 20g. 
or yrhen linlitation placed, 209-210 
vvhen, 213-214 . 
vvhen estate vests ın others, 213-221 
vyhen husband"s adopted son ıs alıve, 221. 
Vrhen property given avay by husband, 207 
cannot give in, after remarrıge, 227 
except vhen authoriseğ, 227. 
vrhen, 227, 
compromise, by, before, 269. 
çonsent of mağority, vith, can, iş, 
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consent of persons nomİnated v”hen cannot be procufted, cannəet, 211 
divested, on, before, 276, 278 
by her ov”, vrhen hetr to son or son?s son, 277, 
under husband”: pövver, 276ş SÖT, 749 
e$topped, if from dısputing valıdity of, 28: 
fatherəln-lav”s consent, if necessary, v”hen directed by husband, 
212 213 
father-in-lavy”s vill cannot control right to, 209, 
husband”s agent as, not ın her ovvn right, 208 
“husband”s assent, different Vievys on, 206-207 
ın Benares, 200 
. ts ın Bengal, 2o6 
ın Bombay, 206, 2o7, 
ın Madras 206-2c? 
ın Mithila 206 
mn Mysore 206ə207 
. ın Pumab 407 
necessaryş 1f 2065 
presumed, if 206, 


husband s authority ör kinsman"”s assent, vvithout, cah, 226 
husband”s brother"s onİy son, canş as Dayabhag, 292 
husband”:s kinsmafi s assenti vyhen necessary, 406, 2s1-225 
direct os, 208-2:0 
ınfant, by, 221 
must be informed effects of, azı, 
Yalin, may, vrithbout hüusband”ə or kinsmen”s assent, 207 
yoint povyer) on death of one, 2rr, 
vvith another if invalıd, 211, 212 
Tunior, cannot, vyithout seeking senior”s consent, 210, 211 
rİzht to, v”hen authonty güven separately, 2rr 
kınsmenfs assent vyith or vithout pövrer of to, 206 
İrmit to exercise of povver tö, 209-270, 211 
İunatic, by, if valıd, zo9 
Marvvarıs of Bikanır vvithout asseqnt of hüsband”s relation, 207 
mınor, if can adopt, 227 
Of 2 cannot, 211 
Of 14 can, 221 
of immature understandıng, cannot, 221. 


not bound to adopt, 211 
povver, hov” given, 23, 
höv revives, 214, 215 
if to Be stamped ant registered, vhen İn vriting, 213 
incapable of eXecution, 213-214 
may be ignored, zır 
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pov,er—(cont4 ) 
may be restricted, 2ı2 
of construction, 209-210 
of, if extingüished, vrhen estatelvests in others, 213-215. 
of, if revives, vyhen estate reverts to her, 214:21$ 
Privy Çouncıl on, 312-319. 
pregnancy, ın adultery extİngulshes, 220 
vvhen ceases, 213, 214-215 
Mvhen estate vests ın others, 213-215, 225 
v”hen not specifically limited, can, more than once, 268-210, 
yyith permission of another, if ceases on deat", 212-212, 
Privy Council on pover after son”s death, 2r3, 
on povver vvith permission of otherə, 212-213 
refusal to, thöugh en)oined does not affect right to estate 
ınherited, 211, 
re-marr:age of if eğtingülshes povyer of, 220 
1f extingiushes povver to give in, 227e 
restrıction, Of, 209-210, 
horce of boy, z2og 
right of, to, 20x-208 " 
to estate not affected by ormmssıon ör refusal to adcpt, 2t1 
right to, if revives, after son"s deatb, 216 
after son"s vvife”s, daughter"s death, 220, 
Prıvy Council, on, 216 
observations on, 216-218, 22o 
vtevr follovved, by Bombay, 
Calcutta and Madras Hıgh 
i Courts, 2r8-2r9 
vyhen estate vests in her, 214 
vyhen estate vests in others, 213-214 
vvhen son dfes a vldover, 279. 
VVil, by, 259 
Sapırda Gotraya vyhen succeeding to the estate of, cannot, 207 
second son vrhen son adopted dies, 209-210. 
sentor, has right to though separated from hushand, 2:o 
needs no assent of the yunİlor to, 210, 
preferenttal right of, 2r0 


preferential right of, əxcəpt vehen, 210, 2:7, 
son, predeceased, of, his mother if divested, 278. 
specified, other than, cannot, 200, 210 
specified v”hen dead or refused by hıs parents, 200, 210, 
subsquent, by vridovv of deceased coparcener, a78, 
Sudra unchaste, can in Bombay, 22ov22r, 
unauthorısed alıenation, by, before, 279 


INDbEX ITof 
Adoption—(zosz4), 


vvifeş yomnt povver to, and othets, 211-212. 
povrer of, can be delegated only, to, 208, 
vrithout assent of, nöt mother of such son, 204, 

such son cannot inherit her, 204. 

vrife"s brother, 343. 

VVall, adoptee”s right to question, if any, 275 
depriving the adopted son, 274 
substitute for, 1022 see “VVil1” 
though invalıd, as yet a valıd authority, 23 

but requtres registration, 213. 
vridovrs right of, 209 
vrives, authority to, 2:0 
vroman, capacıty of, 20s-202, 
modern vlevv of, 208-209 
to accept, 205-203, 327 
to make gift of son, 227 
commentators on right of, 20ş-206 
right of, nature of, 20:-205 
Vasıistha on, 265-203 
vvorks on, 195 200 
Yama on, 23b 


Adrishta-- 
doctrine of, 62o, 82, 


Advancement— 
Benaml purchase, if, 829 
principle: of, if applres to Hindu lav, 828 
Adverse Possession— 
adopted son by, and agaınst, see Adoption. 
Co-sharer agaınst, 489-490, (07“C08, 
co-tenant agaınst, 607 
endovrment against, 903 
excluston, and, 489:490, 540-s41, €o8 
evidence of, s41, 607:608, 
impartible as to be for nature of, 970 
yomnt family member by, 373 374 
mıhor member of family, against, 489 
knovledge necessary ın, şar, 608, 
non-participatıon of profits, if, 41, 608 
ouns, İorşu490) 541) 608 
ouster, by, 489-490, 540-541, 607, €o8, 
refusal to partıtıon if incluston, 489. 
reversioner, against, 78ş, 819. 
trustee agalİnst, go) 
separate residence if, 489, 6o8, 
vhat constitutes, 489-490, s41, 6o8, 
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Adverse Possession—(can/4) 
vridovv, against, 78s 
Abadkar, rıght and avqussition of, by, 787 
maıntenance grant to, and, 788 
prescırption, right acqmıred, by, 788 
property acquıred by, by, if stridhana, 787 
re-marrıed and, 787 
A ffinity — 
marrıage prohibited on ground of, 135 
After-born son— 
dısqualıified person, of, does not divest the vested her, 676 
dısqualıifted son, of, if entitled to grandfather”s undivided interest, 677, 678. 
vested herr not dıvested by a, 676 


Agastya— 
merit of foundıng temples, almshouses 6zc , on, 848 
Ago— . 


adoptıon, for, see Adoption 
Dayabhaga, of, 38 39 
marriage, for, see Marriage 


Agnates— 

anceınt lav, ın, position of, 633 
cognates, preference to, 634 

” ” of same degree, 634 . 
later yurisprudence, in, position of, 633, 634 
Mahomedan şurısprudence, in, 634 
position of, in ancient lav,, 633 

ın later yürisprudence, 633. 

preference of, to cognates, 633. 
Roman yurısprudence on, 633-634 
Tevelve Tables, :n, 633 .. 


Agnipurana— 
removal of images, on, 846 
Agreement—3Sec Assent, Compromiıse, Consent 
annuıty, payment of, for, for gift of son in adoption invalıd, 230. 
ante-adoption See Adoption, 
compromise by vvidovv, 209 
condittons in, if valıd, 26ş 
curtaılıng adoptıive”s rights, 26s, 268 
famıly settlement if, 267268 
for payment of annurty for gift of sonun adoption ınvalid, 
1 230 
ma:ntenance of natual father, for, 259, 
postponıngadopteef”s rights, 268-379 
ratıficatıon of, 26, 2 
reservatıon of apoptee”strights, 268 
reserving interest for charities not binding, 258 


i 
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Akgreement--(cosz4 ) 


reserving rights for adopting vvidovv vəhen valid, 264-266, 


207. 
vievvs of different Courts, 26-268 


voıd, 21r 


anteenuptial, restricting, remaval of veife from her paternal abode, 172 
€ondubıne, vvith, to maintain as vvife invalıd, 172, 

co-parcener3, by, not to partıtıan, sor 

famıly arrangement See Famıly Arrangement 

family settlement See Family Arrangement 

husband, by, never to remove vvife from her paternal abode invalid, 72 
İmpartıble estate, origin of, by, 932, 

lease, for, by some members of Mit., famıly not speçifically enforceable, 4r7. 
maıntatnıng as vvife, for, vvoman not lavfully veedded invalıd, 172. 

marriage brokerage, 177 

no implred, in adoptton against adopter depriving adoptee by VVili, 224. 
partıtıon by, of vvidovv”"s estate by co-yvidovvs, 7$1 

partıtıon, not to, Point famıly property, sor, 

post-adoptıon, held ınvalıd, 2öş, 

reverstoner, hov/ far bound by, of vidov, 783 

sale, for, by manager (Mit ) vyhen not specifically enforceable, 41$ 
sebayeteş by, may vvorship by turns among co-sebayets, 892 

separate en)oyment, for, vill support: allenation of co-parcenery interest, 


418 
vvldovr by hovv far binds reversioner, 745 783-784 


not to exerrise povver to adopt is void, 2:1 
vvith reversioner cannot enlarge İifeeestate, 793. 
vvıdovr, property received by, by, 744 
vvidovv”s estate, partıtıon of, by co-vidovvs, by, 751, 


Alienation— 
admınıstrator, by, 985. - 
adopted son”s rıght to challenge, by vridovv, 279-280, 
affectionate göft, 422 - 
agents, by, g86, ğ 
assent of some member to, by manager evidence of necessity, 412“ 413. 
attestatİon, no proof of necessıty, 413 : 
Bengal rule of, by co-parcener, 416-478, 593, 98r, rozə: 
birth of male issue, before, 411 
Bombay rule of, by co-parcener, 415-416, g8z2 roş8 
capacıty for, 978-979 
Central Provıinces rule of, by co-parcener, 415-416 
challenge, vrho can, 426-427, 485, 893 
consent, adult members to, by manager, 384, 412. 

co-sharer of, ın, 415 


evidence of necessity, 412-473 
but father cannot give consent for minor son), 418. 
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Alienation—(cos/43 
qanaant—d€cosdd.) 
implied, vvhen, 412. 
reversioners of, Sor, 8o3-Söş, 
vyhat amounts, to, 8os, 
consıdaraton for, should be proportionate- to necassity, 395, 404. 
slıght in excess does not vettate, 395. 
co-parcener not dıvested of his status after, 422 
by, qr4-48 
co-yvıdovv, by, of her undavided interest, 732, 83. 
Daya , and Miıt , yomt family property, of, dıstingulshed, 4rq) 981. 
Dayabhaga co-parcener, by, 98r, ro2z, 
doctrine, 418. 
debts, for payıng husband”s 759 
development of lay relatıng to, 978-976. 
dıstinbutlon of consideration over vrhole property of partiy valid, qəz 
depiraganmıana ceremony, ex penses, for, 391, 763 
English and Hindu idea of, difference betvveen, 78. 
equstable reltef to alıenee on setting asideş 429. 
executors, by, 935, 
father, by, 38o-s6r, 4a2-477) 422, s93-00o, 9So 
father”s affectionate gift, 422. 
female heirs, by, 756-7S9, 739-763, 98r, g83. 
G P Notes, of, 876-877, 938 
gift See Gift 
g?mün3 ceremony, to meet) Sər, 763 
grandfather, by, 411, 455 
grand-son, challange by, 455 
necessıty) for vvant of, q$$. 
onus on vhom, 455 
grovrth of lav relating to, 975-976. 
guardıans, by, 3gö. 
holder of impartıble estate, by, affects hhfe-interest, 945 
impartible estate, of, 941, 944, 945 
ıncompetency of, 979. 
infant”s estate, of, by manager, 984 
ınvalıd, can be contested by sabseqaent valıd purchaser, 423 
involuntary sale, by, 418, 419 
ZCarl/a, by See manager 
İcase, permanent, by vvidovv, 757 
legal necessıittes, for, by manager, 382, 38s, 38s-205. 
by member, 413, 414-425. 
by vidovr, 739-268. 
Madras rule of, by co-parcener, 415-416, 982, ros8 
maintenance grant, of, g6o, rooz 
of vvidovv, for, 763. 
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Alienation—lizos4 ) 
manager, 3775378, a8o-38r, 383 ap8, 887-8go, oz6, . 
authonty for, 413 
authority, veithout, effect of, 397-398 
necessity for, 38s 306 


” excess Of, 305:“206. 


not bındıng unless benefit pröved, 382, 439, 
of infantos estate, by, g84 : 
of İont famıly, by, 38a-38s, 38s-396, 976. 
of Mutt or temple, by, 887-Sgo 

marrıage expenses, to meet, 162, 763 


Mıt and Daya fort famıly property, of, distinguished, 4r4, g8-g8s, 


Mıt co-parcener, by, for famıly purpose, 982 


Mıt famıly 


property of, arz, 893, göz . 


affecttonate gift vvhen valıd, 423. 
antesalıenatıon rule folloved in Bengal and N,VV,P , Bəhar and Onssa, 
416-418, 


rule hovv far folloved ın different psrovinces, 415-418, 
rule in Bom, C P , and Mad, 4189416. 
yule modifed by equisty, 1038, 


.-— 


before birth of male issue, 411 

compulsory sale before borrovver”s death, 419 
Dayahbhaga and Mit lavr different, 414 

debtor”s death before sale, effect of, 419. 

devise of undivided interest, 434-426. 

equity favours alınenee vvhen, set asıde, 428, 429-420 
father"s povver of, 38o0-38r, 4r3 

gift of undivided interest, 432 424 Seve alsə Gift 
lüntor member"s right of, 377 

legal necessity tor, 377, 385-393 See Legal necessity 
male memlhbers alone can effect, qız - 
manager can make vrith consent of adult memberə, 384, Sas Manager. 
vyhen other members mayors, 384-385 
vrhen other members minors, 383-384. 


setting 


asıde of, 426-430 


transferee”s remedy vrhen set asıde, 425-430 
undivided co-parcenery interest Of, 414 


vendor 


interest, gift of, 432-424 See a/sə Gift, 
co-parcener, position of, 422 


Mıt father 


by, before bırtb of male issuc, qır, 

by, for antecedent lavvful debts, 473, 4344442, 443447. 
by of ancestral movables, 366-367, 98o, 

by, vrhen binding on after born soas, 411. 

by, vvhen can be disputed, 411 426. 


TToş 
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A lrenation—(co,/4)) 


Mat: layr of, by co-parcener ın Böm and Mad, qış, 416, 429, 982, ro38 
ın Bengal BO, N VV P,, Oudh and Punyab 416-418, 423 
ın C P and Berar qiş, 416 
Mıt. man"ger by, for speculatıon, 378, 
Mohunt by, 3gö, 887, 888 See Mohunt 
money) 396-397, 427 430 
vvhether can be follovred, 396-397 427430. 
mortgage and sale, difference as to necessity, 7ÖS 
of share vvith consent of co-parcener valıd, 475 
movables of, 366 36z, o8o-g8r 
?ınsdan ceremony to met expenseşs, for, 391 
necessıttes, legal, for See legal necessıty, 
non-ovner, by, g83 
requlsıtes of, 984 
original texts ön, 971-974 
Part consıderation for necessity for altenatıon if binding, 427), 428 
partıtıon, necessıty of, for, 418, 4:9 
partners, by, 986, 
pılxrımage”to Gaya, to meet expenses of, 76r 
presumptıons, ın, 413 
prevtous, if invalid can be çontested by subsquent valıd purchaser, 426 
Punyab, rule of, by co-parcener, 417 
purchase of land for famıly by Mıt manager, for, 383-389, 392 
purchaser"s rıght on, of undivided share and in partition 420-42rÇ 
purdanashın lady, by, g8ş 
ratıficat on by reversioner, 803 
sons v.hen valıdates, qız 
subsequently born sons, 411, 412 
succeeding sebayet, 887 
recital ın deed of, 483s45s 769 
reversioner, by consent of, 8or-8og 
female, Sos 
one hovv far bınds other, 8o3 
presumptıve, 8o3, Soq, 
rule against, of undivided co-parcenery, interest, 416-418, gör, ro22, 1037 
Seğayef, by, 396, 887, 8go-893, 983 See Sebayet 
office, of, 893 
rights, of, 8go Soz, 983, 
separate property, of, 4tı 
setting asıde, different rules in different provinces as to, 427. 
setting asıde of, by adopted son made by vridovr, 279 28o 
by co-parcener, 420 
by co-sebayet, 894. 
by reversioner, ?6s, 766 
by vvidovv, Bog 
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settıing asıde —(coyr£4 ) 
extent of, 427 ” 


different vrevvs, on, 427 
İrmitatıon of surts for, 489 See Limitation, 
remediıes, on, 390"397, 410, 4288430 
Smrıti texts prohibit, of land, 314, 975 
step grand-mother, by, 4tr 
texts on, 314 
trustee, by, 88r, 887, 888-893. 
turn of vvorship of See Sebayet 
unauthorısed, before adoptton, 279-280 
undivided co-parcenery interest, Of, 417s418, 81-83, 037 
vv here void, 417-418, 982 
undivided share, Öf, right of purehaser, 420-421 
UnrtediProvinces, rule of, by co-parcener, 417, 418 
vrhat can be challenged, 411 
vvho can challenge, 422-427 453 
vridovy) by, 399, 7s6-76s, 983 S c a/rsə VVidovv 
as Admınıstratrıx vvith leave, 774 
consent of reverstoner, So1-Sog 
court”s leave, vith, 774 
exequrl rıteff husband etc ş 7CO 
husband”s debts, payment of, for, 755-756, 759-76C, 
lavrful expenses, for, 742 
İease, permanent, 757 
İlfe estate, of valıd, 758 
İhtigation, costs of, for, 764765 
maıntenance, for, 708, 7s7, 763 
marriage of husband”s daughter, sister öc , for, 763-764 
movables, of, ın Bombay, o8o-g8r 
ın Mithila, $o 
ın other schcols, gör, 
pılgrrmage, for ?6t 
preservatıon of estate, for, 764. 
not to tmprove, 757, 
proportronate to necessity, 768-706 
purchaser if entitled to compensatıion, 8rs 
puchaser”s duty on, 766-769 
ratificatıon by, 774 
religious and charitable purpose, for 787), 701-763 
reversıoner only, can be questioned by, 773 
suit by, for setting aside, 780, 78, Sog 
suit by, for setting asıde binds others, 816 


inteption ef, to avoid, expressed, by, 7749 
to, Sor 


vrben bınding: on, 774, 8oy, 8o8 
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Allionation—(cos:z4). 
vridovr—(cosdid ) 
reversıoner”s consent) vvith, Sor-Sog 
spırıtual benefit of husband, for, 684, 761 
suit by revərsloner on See "reversioner” above 
surrender, by, 793“8o0s. 
challenging, by, after, but vehen she alive, 796-707, 
trade for, 768 
votdable, not void, 758, 773), 8ırg 
vrhen can be challenged by, adopted son, 279ə28o 
yeidovis povver of, cannot be challenged, if vvith court”s leave, 774 
of movables by vvell, if any, g8o-g8r 
VVıll, by, of undivided co-parcenery interest invalıd, 434, 982, 1037 
yornt execution of, by brothers evidence of family arrangement, 1037 
vvidovv, by, g8o-g8r, 037 şa 
vvoman, by, 1037. 
vorhan, by, 786-757, 983, 994, 985, 1037 
Ambasthas-—- 
vrho are, 150. , 
Ancestor vorship — 
adoption not based on, 193 
vorshippers benefitted by, 629 
accretions to, 346, N 
A.neestral Pröpörty— 
antecedent debt vvhen binds, 434-442 
bequest of self-acquıred property, if, 345“346 
brothers, purchase by, if, 346. 
character of father"s and son/”s interests ın, 365-370, 379. 
collateral”s estate, if, 322 
co-parcener”s share ın gift by ancestor is, 344 
obtaıned on partıtion on is, 344 
under vvill of ancestor, If, 344 
courts of yüstice on father"s povrer over, 348-346, 594, 597 
definition of) 343 
dvrelling house, addıition to, and subseqdent acqulsıttons to, if, 343. 
father"s bequest if, 345-346. 
father”s interest in, 368-366 
ilegitimate son"s property for maintenance, not, 344. 
lost and recovered 347. 
maternal, grand father"s property, if, 321, 343), 344. 
meaning of, 321, 347 
presumption of, 344 
recovery of, after loss, 347, 
Sanskrit veord, for ancestral, 347 
self-acqutred, and difference betvroen, 337: 345-346. 
share of, 314. 


INDEX 


Ancestral Property—(cos/2) 
son"s interest in, 365, 366 
tradıng business, 346 
Ancestral Property under Dayabhaga— 
alıenatıon of, not to preyudice maintenance, $96 
father, rıghts of in, s92-S98, 683-684. 
father"s absolute right to, criticised, s90-600, 
inalienable except for support of family, 703 
yudicital decision on father”s rights in, $97-s98 
legal theory ın conflict vvith practice regarding, 598-599, 603, 
maıntenance charge of, on, 683 
partıtron of, cannot be clarmed by sön against father, s92, 600, C83. 
rıghts of father and son ın, 592, 593, 598-800 
son addıng to, acqutres no right against father, 6o3 
son cannot claım against father partıtton of, s92, 6oo, 683 
Sudder Devrany Adavrlut on father”s rights in, 597-598 
testamentary pover of father ın, 1o38-ro3g 
Anciənt lav— 
revenue, collection of, 932-933 
Anonymous Texts— 
conflict betiyeen Siuti and Smriti, on, 7 
daughter”s right tö güfts to sonsin-lavv, ön, 711 
endov.ment for educatıon, on (cited by Hemadrı), 8so 
father”s duty tovvards sən, on, (quoted ın Mit,), 682 
gift to son-in-lavr, on, (quoted ın Daya )) 7rrT, 
tmages of delty, on) 844 . i 
manıfestatron of God in images, on, (cited by Raghu), 844 
matriage, on, 119 
non-recital of sacred texts by vvomen and Sudras, on, 249 
religious düty, on, 580 
usages contrary to texts, on: 6 
vvorship of maternal vrıth paternal ancestor, on, 86, 
Anumati-Patra— 
adoptton, for, to be ön stamped paper and registered, 213. 
Vyho can present for registration, 213 
VVali, resembles vrhen, 1022 
Anvadheyaka—5ec Stridhan 
gift by hüsband after marriage is, 718) 719 
meanıng of, 718. 
succession to, in Bengal, 836 
Apastambha— 
co-ovrnership of hüsband and uvife) on, 216, 318 
exclusion from inheritance, cause Of, on, öss 
Apavıddha—sSec Sons, 
definition of, 188, roz 
Apostaey—- See Conversion i 
Act XXI of, i8şo, effect of, on, 659 
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Apostacy—(coszd ) 
effect of, 6s-67 
yoint famıly, severance from, effected by, 336. 
marıtal obligatıons of vvife not dissolved by, 172 
marrıage not dıssolved by, 66r, 
reconversıon, right of, after, ö7 
severance from ?oınt famıly, effected by, 336 

Appoınted Daughtər”s son—Sec Putrika Putra 

A.ppomtment— 
povrer Of, 208, 277, 1038, ro42 

povver of adoption is a kind of, 277 

Arbitratıon— 

reference to, by manager bınds tne famıly, 389, 178-470. 
by some member does not bınd famıly, 478-479 

Arrangeməent— $ee Compromise 
family See Famıly arrangement, zo 
famıly, by Mıtakshara father, 479 4503 

Arrəoars of Maintenance— 
court”s dıscretion in clarms for 709 
grounds of refusal of, 7og 
marrıage, an approved form of, r23 

Arsha—Seec Marriage 

Aryavarta— 

Manu, text of, on, 5 
Vasıshtha, text of, on, 6 

Ascetic — 
merely a life-tenant, gız 
succession to property of, Ssr 

trust cannot be altered by act of, 9tz 

A-sceticism— 
kalı age, ın, 843-844. 

Ashtavinsatı Tattva (or Smritı Tattva)— 
commentary by Raxhunandana Bhattacharya, 37, 619 
contaıns tvventy-eight books, 38, 620 
deals maınly vvith ritual, 38 
dıspute as to time of authorship, 38 
respected authorıty ın Bengal, 38 

Ashvalayana — 
consummatıon of marriage, on, 117 

Alissent— ec Consent, Agreement 
adoptron, for See Adoption 
alrenatıon vvith, of co-parcener of ioint family, if valid, 44, 417 

of co-parcener of yoint family, if valid in Bengal, qiş. 
father" s, ın adoption v”hen presumed, 227 
in gift of only sönş if presumed, 227-228 
hüsband”s, ıF necessary for adoptron, ao6-2o7 
for adoptıon vihen presumed, 225 


INDEX 


Assont—(coszd ) 


kinsman, öf, in adoption, 203, 207, 208, zz1 225, 

rules of, for adoption in different provinces, 209-207 

sapında, of, ın adoption, 282 

subseqmuent, if can valıidate invalıd adoptton, 282 
Asura —Sce Marriage 

marrıage, disipproved form of, 124 

möanıng of, 124 
Atharvan Veda—ız 
Atri— 

adoptıon, on, 188-189 

text of, on dısçhayge of debt to ancestors and adoption, 88-89. 
Attaehment— 

before qüdgment if defeats survivorship, 419, 

oreditor”s rights, 431 

if affected on dbtor"s death before, 431. 
debtor”s death before, if affects, 431. 
decretal debt of co-parcener, of, 431 


effect of, of undivided interest, 431 . 


makes decretal debt charge on debtor"s undıvided interest, 433 
undivided co-parcenery interest, of, 419 
Alurasa— See Sons 
real İegitimate san, is, 187 188 
text on, 187-r88 
Austin"s Theory of Gustomary Lavr—See Customary Lav, 26. 
Alutburity— 
adoption, for, 207-210 See “"authonty" under “Adoption” 
Avyavaharıka— 
deht of, 444, 457-459 
Ayautuka—see Stridhan 
successton to, 937. 
Babuana— 
grants, nature of, 955 
Bachelor— 
capacıty of, to adopt, 204 5$ee Adop:çıon, 
Bayasanəyaka — 
text of, on marrıageable degrees, 117 
Bandhu— 
47ma-bandAu, 872, 575, 876 
Bhınnagotra Sapında, and, 99, 102-104, $70, 
case-lavr on, 572-573, 575-576 
classıfictron of, 72 
competition betveen, 67S 
daughter"s daughter"s son is, $73. 
daughter”s son"s son is, $73 
Dayabhaga, under, 6ı $ 
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Bandhu—(cos/4) 
degree, of same, father”s sıde preferred to females, 874: x76 


enumeratıon of, ın Mit not exhqustive, $73 673. 


father"s daughter"s son is, 873, Örş 
half sıster"s son 873. 
maternal grandfather"s great-grandson is, 573) 
maternal uncle, 572 
mother"s sister"s son, 573 
sıster, 573 
sıster"s son, 872 
sıster”s son"s daughter”s son, 873 
sieter"s son”s son, 872) 
female heırs, in Madras, certain, are, 878, 
Full Benoh, oözze, dacfaum of, on, 105-106 
disoussions on, 100-114, 
grandfather"s, daughter”s son is, (Daya ), örş 
sıster"s grandson, 573 
great grand4father"s daughter”s son is, (Dayı ) ör- 
son?s daughter"s san 573 
maternal unole ıs, 872, 
maternal uncle”s son, 673 
Afatrı Saxdlu, 573, 875. 
meaning of, 99, rOs-106, 560, 70, ÖLŞ 
mother”s brother”s son, 572 
maternal uncle"s grandson ıs, $72 
sıster”s son, 573, 
order of succession, among, $74-576, ÖT5 
not exhaustıvely laid dövrn, 572-573 
paternal unole”s daughter"s son is, 673 
Piri XSandaAu, 872, 576, 
postponed to agnates, 560 
precedence, if, amongst, of the same class, $74 
Prıvy Council on, ros-:14) 576 
prohıbited degrees for marriage"f, for inheritance, 103 104, 10$ 14) 869, 70 
Sapında, and, 1o$, 500-572, 
sıster”s daughter”s son ıs, (OC, 673 
daughter”s son”s son is not, 105, 573 
sön 13, 872), Öls 
sön”s son ıs, 873 
succession, order of, among, 874-376, ö1$ 
text on, 553 
vrho are, 99, 104, roş, 553, 569-570, 578 
Baudhayana- 
exclusıon of females from ınheritance, on, ÖşS, 713) 
maıden”s herrs, on, 8zr, 829 
reconsecratıon of images, no, 84ş 
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Baudhayana --(vo)/4)) 


salçulyas, on, 8o 
sapındas, on, 80 
3uccassıon, on) $o, 
Voman"s right of inhenitance, if any, 713. 
Benamı— 
purchase ın name of, vroman, if), 50, 784 
m name of vefe, if, 929 


Benares Sechool—(or Northern School) 
adoption by vvidovv in 209-207 
altenatıon by co-parcener in, 416-417 
commentarres respected ın, $6-57, 
Mıitakshara regarded as commentary on divine İt in, 737-739 
reseunton in, ş83, 585 
v/ here prev uls, s6 
Vomaun"ə right in property raherited £rom males, on, 731 


Bengal School—(or Dayabhaza or Ganruya School ) 
adoption by vidov in, 206 
commentarıss respected in, 55 
doetrine of, on vvoman”ə inheritance extended to Mit , 73$, 743. 
yornt female heirə iinder, tike as ten ants-in-common, 749 
mother"s share on partıtion not Stridhan under, 739 
Stridhan inherited by vvoman, 736 
Stridhan property and property inherited from male, on, 733, 
v”here prevaıls, s6 

Bequest—Sez a/so VVıll 
deity not ir existence, to, votd, 8öz, 868 
executor, to, vvhen not enforceable, roqr, 
executory devise, by, 1049 ı 
Mıt co parcener, by, of undivided interest, 424, 1037 
Mit father, by, to vidovy inoperative against son, 424 
trustee, to, for benefit of others valıd, röqr 

vvorship of detty to be consecrated valıd, 838 

undivided co-parcenery interest, of, invalid (Mit ), 424, öz, “ 
yyidovv in Bömbay, by, of mövables inoperativeə g80-g8. 


Betrothal—3See Marrıage 
contracts of, not specially enforceable, 165. 
damages for breach of, contract of, 166-167 


Bhagabat Gita— 
four classes, creatıon of, 145 
qualıttes of, 145, 146 


Bhagbat Purana— 
caste, qualıficatıons of, r46-147 


—————————————.—.. 
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Bhagabati Purana— 


eonstructıion and dedicatıon of Mutts, on, 848, 
Bhagalekha or Bıbhagpatra — 


evidence of partition, is, 543 
Bhavisya Purana — 


Kayasthas, origin of, on), isi 


Blındness— 
exclusıon from inheritance,) for, must be congenital, 674 See Exelusion from 


İnheritance 
onus, 674 


Bombay— 
adoption by vidovv in, 207 
zs Ifenstron by co-parcener in, 415 
commentarıes respected ın), 57 
daughter inherits from father as Stridhan in 552, 73$ 
Mıttıla rule of vvoman”s right in inherited property follovvelin 734 
Sehool, See Bombay School 
vvidovr inheriting as Götraya Sapında takes absolutely inş 735 
vridövy"s pövyer of alienation of moveable in, g80-98rT 
vvoman born ın the famıly inherits absolutely in, 738 
vroman marrıed ın a famıly inherits İimited interest, 735 


Bonbay 8chool—(or Maharastra or YVestern Schoo1)—5:e Bombay 
ve here prevails, 57, 
Bonafide Purehasers— 
vyith notice, 704 
yvyıthout notice of cla for mainten?nce not hüble 74 
Brahma-—See Marriage 
marrrageş an approved form of, 123 
Brahmacharı— 
meaning of, 8:1 
tvvo classes of, 8,2 
Brahmanas— 
duttes of) 187, 236 
exclusive privilege of, to teach Shastrae, 76 
inherit property of co-villager, vhen, 577-614 
mode of life of, Ssr, 
Sudras, difference betvveen, and, 236-237 
tvvice-born classes, same as See Taeyice-born olasses 
Vedaş, study of, by, 230 
vvho are, 236-237 
VVilis, origin of, not düe to influence of, 1034-1025 
Brahmapurana— 
sapında, on, 85 
Brahmavarta— 
vhat ıs, 25 
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Brahmo— 


vehether continues to be Hindu, 66 
governed by Hındu İlav, öt 


Bridegroom— 
assent of, to marriage inferred from absence of dissent, 163 


Brıdegroom”s pric6— 
Stridhan, ought to be considered as, 717 
Yautuka, a modern form of, 717 


Brihanmanu— 

prohıbited degrees in marriage, ön, 117 

Sapında, Samanodaka and Göfra, on (quoted ın Mit ), zo 
Brihannarada— 

practıces to be dıscarded in Kali Yugş, on 8-9 
Brihaspati— 

Benares and Muıthila follovs, regardıng stridhana hcirs, 833 

Dharmas of diflerent Yugas, on, 847 

dıvision of sacrificial gam, ön, gör 

father and son"s p rcenerəhip in grandfather"s property, on 597 

father"- double share on partition, ön, 599 

heirs, of certain female relations, on, 822 

to Stridhan, on, 822 

iHegitimate son”s right to maintenance, on, 329 

many son, necd of, on, 189 

Mıthıla and DBenares follov-, 833 

order of succession, on, ş8r 

pıous purposes, property obtained for if partible, 921 

re-union, on, 80 

sacrifici al xain, division öf, ozr 

Sister, position of, s8İ 

sister"s sh ire in herit age on, 81 

sons, many to be secured, 189 

son"s excluding from inheritance on, 65$ 

succession, order of on, 8 

virtues of dillerent Yugas, on, 847 

vvidov ) düty of, inheriting-husband”s estate, 682 
British Rule— 

Sanskrit 1learnıng made accessible to all under, 77-78, 
British Settlement — 

effect of, on impartible estates, 933-934. 
Brokerage, marriage, 177-179 Sez Marriage. 
Brother— 

adopted son, of no heir, $63. 

enİoined to live vith brothers düring father”s hhfe, 324, 

full and half, İiving. iorntiy, succession of, 6ro 


no dıstinction betyyeen, in Mit: succession, 968. 
tull brother— See Full brother, 
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Brother—(con:4 ) 


full heir in preference to half, s63, 60, 6r2, 625, 643 
half-blood, excluded by v-hole blood, s63. 
herr in default of vehole blood, s63 
illegitimate, of a Sudra takes by survivorship, 495 
share of, among Sudras, 525-525 
ımpartıible estate, succession of, to, 908 
inheriting by survivorship ltable for marriage expenses of daughter, of, 162, 
yornt, inheriting möther"s father"s estate, are yomnt tenants, 342, 491-492 
natural, of adopted son, no heir, 563 
purchase by, nö presumptıon for other, 549 
resunited, half, succeeds urith separated full, 587, 05. 
precedes separated, özş, 
under Dayabhag?ş, s88 
under Mit, 583 
son of dısqualifted, vyhen excluded from inheritancə, 575-976. 
succession of, $6ş, 587, örə), 043) Sag, 830, 837 
excludıng female relations in İharia and Ramnag”nr, 957 
full and half, İtving )ointly, 60 
undivided, inheriting müternal grand father”s estatə, yomnt: tenants, 312, 
491-492, 
vrhole blood, if excludes half blood, $63, 609, 62, 6aş. 


Brother"s daughter— 
inheriting takes absolutely (in Bom ), 73$ 
marriage expense of deceased, to be borne by suürvtvor, 162 


Brother”s daughtər"s s03— 
heir under Dayabhagq, İs, 6), 616, 636. 
member of a different famıly is, ö3z, 
moöurning not requrred to observe, 633 
postponed to greut grandson of p"ternal grandf ither, 6ör, 
preferred to great-gre it-great grandfather"s great-great grindson, 638 
regarded as very distant rclatron, 632 
succession, of under Dayabhagn, 03, 63o, 


Brothers 8on— 
inherits 2er ca94/ veathout right of representation, $64. 


succdeds yonntly vvith deceased”s brother in Mayukha Sehool, $64. 
successton of, s04) 612, 025 


Brother"s son”s daughtərs son— 
heir under Dayabhaga, is, 613, 036-337, 638. 
postponed to brother"s son”s son, 638 
succession of, under Dayabhaga, 613, 630-237 
Brother”s son s 80n-- 
succession of, Dayabhaga, under, 6r3 
Mıtakshara, under, s64 
preference of full to half, s64, 625 
preferred to brother”s son”. daughter"s sən, 638, 


INDEX 1112 


Brother"s son"s son—l1cos/4) 
Succession—l(co,:zd ) 
preferred vvronglİy to peternal uncle”s son py Allahabad H C.,, s64 
re-usited, excludes separated, 625 
viev/ of Allahabad H C , eriticised, $64-sös, 
Bombay H C, s66 
Madras H C , s6$ 
Privy Council, 565-566 
Brother 8 vridovr — 
maıntenance, vvhen entitled to, 698 
predeceased, entıtled to marntenance from father-ir-Tavy”s neir, 698, 
preferred to paternal uncle”"s son ın Bom , s78, 


Y uidhism— 


refutatıon of the doctrine of, 3S 


Buddhist— 
Hındu Lav applıes to, 61 


Burden of Proof—S.c Onus 
Byragis— 

heirs of, özz, 

inheritance, if excluded from, 672 
Case-Lavyy—Se. Tudicial decisions 

adoption age for, on, 240-247 

adoption, prohilsted relations for, on, 240“245, 

age for adoətion, on, 246-247 

alteratıons effected by, s0-55, 593395 

Bandhus, on, 572-573, 575576 

castes, on, 184“135, S. Caste 

Commehtaries or Nibandhas superəeded by, 48 

Dasıeputra) on, 330-331 

Dayabhaga, father"s pover over ancestral property, on, Gor. 

lav, of re-union modified by, s88-:89 
successton altered by, 636e64cə 

decisions by English yaudges, 48-s0 

decree against father, vyhat p3sses in execution of, on, 471, 

effect of, as affectlng parties, 48, 

as bınding on community, 48 

European authorities and ludges, 48-so 

father, vhat passes ın executton against, on), 471 

fathe:”s povver over ancestral property, on, (Daya ), 597-598, 

povver over self acquıfed property, on, (Mit), 368, 
Ilegitimate son”s rights, on, 330), 334-330. 
impartıble estate, marntenance to members of, on, g$s. 
sliccession tö, ön, QösəgöQ 
İüdicial decisions, charges made by, Sosşş see Püdicial decislons, 
maıntenance, grants, on, 938. 
notıce Of, 704 
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Case-lavv—(co, (da ) 
matntenance —(con?d4 , 
of yunror members of impartible estate, on, 958 
vvidoövvs clarm öf, on, 704 
manager”s habılıty, on, 400 
Matakshara, enumeratron of Bandhus supplemented by, 572-573 
Nıbandhas or commentaries superseded by, 48 
oğıfe, dizefnəi, meaning: of, 48, 
precedents, effect of, 48 
prohıbıted relations for adoption, on, 240-248 
property inherited by vvoman, ön, 7301 
vvhether Sebayetship, 919 çz7 
purchaser vvıthout notice of maintenance, rights of), on, 704 
re-unron, Dayabhaga lav of, modified by, s88-ş8o. 
rights of son by concubine, on, 334-336. 
Sebayet"s rıght if property, on, 919-927 
source of modern Hındu lavv, as, 48 
strıdhana inherited by vvoman, on, 736. 
succession to impartıible estate, on, g5s-969 
supplement by, to Mit enumeratıon of Bandhus, s72-s73 
vvidovv”s clarm of maintenance, 704 
Qaste—see Adoption, Caste system, Marrrage, 
adopted son"s, 245, 
Bhagbat Gita on, r45“146. 
Bhagbat Purana on), 146-147 
Brahma matrtage presumed in all, 175 
Brahmana, and Sudrə, 14, 147 
qualities of, 145 
case-lavy, on, 154 185 
Ahirs, if Sudras, Isa 
Arovas, if supertor to Bhatids, 154. 
Bharbun)as, if superior to Kurmis, 154 
Bhatıas, if tevice-born, 184 8 08 
Bhumuhar Brahmans, if Brahmans, rşş. 
Chettis, if Sudrab, 18s 
Edayers, if Sudras, işq 
Gopes, vvho are, 1$4 
lats, if Sudras, iss 
Kayasthas See Kayasthas 
Khatıks, if Sudras iss 
Kahatrıyas, illegetimate offspring of, if Sudra, işş. 
Küurmis, if superior to Bharbunlas, 1$4 
Nandabansıs, if Sudras, 134 
Natu Kottaı Chettis, if Sudras, rss 
Suraibansi Rayputs, their position not stated, iss, 
Yadavas, if Sudras, 154 
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Qaste — (cos/d ) 
deprivation of, 609-660. 
determined, hov, 146 
difference of, not by birth but qualıittes, 146 
noövr heredity is the rule, of 147 
four castes, different qualites Of, 145-146, 149 
hereditary or individualıstic, 147 
illegitimate son”s status determined by mother”s, 335 
İnter-caste marriage, See M arriage, İnter-marrrage 
Kayasthas if Sudras, (5r-154 See Kayasthas 
1oss of, eflect of, 6s9 
Mahabharata on orığın of, 145 
marrı age presumed to be in Brahma form in all, i?ş 
mother"s, determines status of illegitimate son, 315 
number of, 144, 148, 
occu pattons, corresponding to, 144-145, 149 10 
origin Öf, 144-148 
Of mixed, T49 
Of nevy, Işo 
out-caste, Manu on, 666 
posıtron of, 666 
Puranas on origin Öf, 144-148 
qualıtıes of the four, 145-140, 149 
Siritis, on 147-148 
statute removıng disqualificeation on loss of, 6,7466o 
sub-castes, dıstınctıon amongş 150 
origin Of, 149 
Sudra, and tvvice-born, 147 
Kayastha, if, rsr-r54 
not lovrest class, növ, ŞO 
qualıttes of, 145 
Qaste Syatem-—Sze Caste 
adoption betvveen different castes See Adoption 
establıshment of, not peaceful, (48 
Hındus, among) 144 
origin Of, 144 
prostitute vyhether out-caste, 668. 
social organısation of Hindus, 144 


Cause of Action— 
adopted son/s, against yvidovy"s transferee, 279-28o, 
alıenation by Karta, to set asıde vvhen, 485 
definitron of, 33), 237. 
mınor”s, to set asıde alienations by güardian ivhen, 486 
partıtıon for, 505 
reversioner”s, for declaratory suit, vehen, 809 8ro, 
for sutt for possession, 8r4-8r5 
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Qanse of Actlo—(vo,./4.) 


Sebayet, succesion of, if nevr on, 004-926, 
sgon”s, to set asıde alıena"ıon, 48ş, 
Yafnavalkya, on, 237 


Ceremonies—5es Adoption, Marriage 
adoptıron, by Agarv,allas, if requtres, 249 
by Yarns requtres no religious, 248. 
by Sudras requrres no ceremony except giving and takıng, 248. 
by vvoman, if requires, 240-250 
for, 247, 280 
ın Punyab requrres no, specific, 248, 
Koritrima not necessary, in, 293 
marrıage, for, 167-169 See a/so Marriage 
acceptance, necess"ry, 167, 169 
not necessary, 169 
Dayabhaga, on, 109 
Gandharva torm, necessary ceremonites, in, 128, 
gift and acceptance, 167 
Homa, 1öz 
Eusandika, rö7 
Manu, on, 169 
non-virgin, marriage of, requrres no religious, 168 
performance of somə, ın murriaxe, eflect of, 1 7, 
presumptıon of performance of, in marriage, 107, 175 
gannayası, for, 8s4 
saptapadı-gamana, 167 
Vedic texts, recitation of, in, 167 
vrıddhi-sraddhn, nət essenttal, röz, 
yvvidovyş in case of, not necessarv, 168, 60, 
“ Khatrı, necessary, 109 
" ” expressing intention and living as hüusband and vvife, 
suffictent, 169. 
Oharge—$ze Liability 
co-parcenery interest, on, 406 
debts by vidovr, on hüsband”s estate, 816-818, 
for necessity, on impartible estate, gs 
equtable, for maıntenance, 694, 703 
inheritance by limited ovrner, on, 784-785 
on, 754-758 
legal, for maımntenance, 694, 703, 708 
maıntenance of daughter of predeceased son, on estate, 688 
of imperfect co-ovrners, on family property, 703. 
of members of famıly, on estate, I6I, 496, 703 
right of, hovr far charge on property, 688, 693 694, 703-705 
marriage expenses, of predeceased son”s daughter on estate, 688, 
on estate, r61-162, 527, 688, 
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Oharga—(con?4.) 
partıtion, on, provision for, 336, 527. 
precedence of, ercated by maıntenance decree, 7C€$, 
Charity— 
Dharma, and, 856, 8:8, 
forms of, 8s7e358, 
supreme Dharma ın Kali Age, 8şö. 
Chastity — 
inheritance by daughter, if condition to, (Daya ), 62, 662-063. 
not eonditton to, (Mit ), s63. 662 
by mother, if condition to, (Daya ), 612, 663 
not condıtıon to, (Mit ) 63) 662, 603 
by other than vridov, not conditton to, (Mit ) s60, 861, 663. 
by vidoyv, condition to, 559, ör: 6öz 
by vvomın, if conditron to, (Daya.) 560, 663, 665 
matntenance, if condition to right of, 692-693. 
Sebayetship rıght of vvomen dependə, not on, göo 
Stridhana inheritance not dependent on, 669 
ÇChaudhuri— 
duties of, 939 
meaninz of, 999. 
Ohelas-- 
nomınatıon of, for succession) 910, 
successton by, 9090, 90, OF, 912 
regulated by usage of the Mutt, 9ro 
vyho are, 8zo, 8z r, 872 
” Ohıld Marriage Restraint Act—74), ro Sez Acts, 
Qivılization— 
Hindu and YVestern, contrasted, 134. 
Class— 
gift to a, (908-t04 
Tustice VVilson"s decision ön giüft tö, 1011-1013 
Codğificatıon— 
affecting Hindu Lav, 69-74 
güft to ünborn person, on, 1008 
testamentary dıspositton, of, observatıons on, 1031-1035 
Cognates—S-e Bandhu 
anomaly of preferring, to Sakulyas, 638-639 
heirə, gradual recognition as, of, 633. 
not originally recognised as, 633 
not recognısed by Manu as, 634 
recognıtton as, of, 634 
heritable right of, ground for limiting, 570-571. 
Manu does not recognıse, as helrs, 634 


position of, in comparative yurisprudence, 633 
——.......d.sSo5u———s——ııx—-—ıxəöıəz—.sn—Rı nn nı-ııĞmxnıııı—ıznınnuansmssxınuınsunuunumsnunumnnımxııxnınsasıani 
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Qogüa tes—(co,:/4 ) 


Hindu turisprudence, 634 
Mahomedan ?urısprudence, 634 
Roman yurısprudence, 633 
postponed to agnıtes except daughter"s son, $7o, 632. 8 
preference of, opposed to Manu”s text, 634. 
of some, to agnatesı 53, 632, 634 


(0-heir— 
tenure of heritage Of, under Daya, 322, 891-892 
under Mit, 592 


Collaterals— 
equ:l degree, of, take Ae” ca:/a, 609 
yormnt family, members of, vyhen are, 328 
representatıon, no right of, by, 609 
v”hole blood, of, excludes half-blood, 5$6-$57, 609 


Colebrooke — 
mıstranslatıon by, of Dayabhaga on fathers right, 322 
of Sapında ın Mitakshara, s6o 
of Srikrishna”s commentary on Dayabhaga, 624-925, 


Colebrooke”s Digest —38 See Vivada Bhangarnava 


Commensalıty — 
cesser of, not conclusive evidence of partıtıon, 844. 


Commentarias — 

authorıty of, 46 

case-lavv supersedes, 48, so-51 

change of lavv effected by, 35, 36 

clear texts cf Smrıtis respected in, 36 

compilers of, during Hindu ind Mahomedan periods contrasted, 37, 

conflict of lav, and, 17-19 
of Smritis gave rise to, ty 

constructton of, proper mode of 618 6r9 

different sehools respected in, 37 48 

divergence betvveen yudictal decisions and, $o sı 

effect of, on lav,, 3$ 

Hındu period, of, compiled by practical lav”yers 3y 

List of —37 
Ashtavınsatı Tattva, 37 38 Sze Ashtavınsatı Tattva 
Bhagavad-Bhaskara, 38 See Vyavahara Mayukha 
Chaturvaryg-Chıntamoni, 38 See Hemadrı 
Colebrooke"s Dıgest, 38 See Vivada Bhangarnava 
Dattaka Chandrıka, 38 See Dattaka-Chandrıka 
Dattaka Mımansa, 38 See Dattaka Mımansa. 
Dayabhaga, 38-39 See Dayabhaga 
Daya-Xrama-Sangraha, qo. See Daya-krama-Sangraha. 


INDEX 1143 


Öommentaries—(coxz4 ) 


Daya Nırnaya, qo 5ee Daya-Nırnaya 
Daya Rahasya or Smrıiti-Ratnavalı, qo See Daya-Rahasya 
Dayatattva,ı40 See Dayatattva 
Daya-Vıbhaga, 4o See Daya-Vıbhaga 
Dıipakalıka, 4o See Dipakalıka 
Gentoo Code, qo See Vivadarnava Setu 
Hemadrı, 10 See TIemadrı 
Tagannath”s Digest, 41 See Vivada-Bhangarnava 
Kalpataru, 47 See Kalpataru 
Kesava-Vaıyayantı, 47. See Kesava-Varayantı 
Madana Parnata, 4r See Madana Parıyata 
Madhabı, qr See Madhabı 
Madhavıya, 41 See Parasara-Madhava and Vyavahar-əMadhava, 
Madhavyam, 42 Sec Parasara-Madhava and Vyavahara-Madhava, 
Mayukha, 42 See Vyavahara-Mayukha 
Mıtakshara, 42, 43 See Mıitahshara 
Nanda raykrıt, 43 See Nanda raykrıt 
Nırnaya-Sındhu, 43 ee Nirnaya-Sındhu 
Parasara-Madhava, 43 See Parasara-Madhava, 
Sanskara-Kaustava, 43 See Sanskara-Kaustava 
Sarasyvati-Vilasa 44 5z2e Sarasvvatı-Vilasa 
Smrri-Chandrika, 44 See Smriti-Chandrika m 
Smriti-Ratnavalı, 44 $ee Dayarahasya 
Smriti-Sara (or Smrityartka-Sara)) 44 See Smriti-Sara., 
Smriti-Tattva, 44 See Ashtavınsati Tattva, 
Subodhini,”44 See Subodlini 
Varayantı, 45 See Keshava-Varnayantı 
V arada-Ra)ya, 45 See Varada-Ra)ya 
Vıiramıitrodaya, 45 See Viramitrodaya 
Vıivda Bhangarnava, 45 Sze Vivada-Bhangarnava, 
Vivada-Chandra, 45 Sse Vivada Chandra 
Vivada-Chintan.anı, 46 See Vivada-Chintamanı, 
Vivada-Ratnakara, 46. See Vivada-Ratnakara, 
Vivada-Tandava, 46 See Vivada-Tandava 
Vivadarnava-Setu, 46 Sse Vivadarnava-Setu 
Vyavahara“Chıntamanı, 47 See Vivada-Chintamanı 
Vyavahara-Madhava, 47 See Vyavahara-Madhava 
Vyavahara-Mayukha, 47 See Vyavahara-Mayukha, 
Vyavahara-Nırnaya, 48 See Vyavahara Nırnaya 
Mahomedan pertod, of, compiled by Sanskritists vithout lavy, 37. 
Nıbandhas, 17, 35. 
not to overeride text of Dayabhaga İn Bengal, 62r 
profess to İnterpret Smrıtis, 38. 
proper mode of construing, 618-619, 
treplated Smriti and Stuti, 35 
yvriters of, dürİng Hindu and Mahomedan perlods, contrasted, 3?, 
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UOommon StockE— 
acqutsıtıqn throvvn into, becomes iotnt property, 340, 348 


Qommunis Error Facıt ?üs— 
adoptıon, prohibition in, upheld by the maxım, 241. 
Dattaka Mıimansa if authority, 195 
maxım of, if applıcable ın İndia, $4-S$, 241 
meanıng of, s2 

Commüunities— Sce Hindu Lavv, Sccts 


enumeratıon of, 60-64. 
A xarvvallas, 6o 
Arovas, 6o 
Arya Səmayistə, öt 
Banıas, Ör 
Bhatıras, ör 
Brahmans, Kashmırı, Öt 
Namburtrı, öz 
Buddhists, ör 
Bunyahı khatrıs, Ör 
Chourashı Guddidars, 6r. 
C utchı or Katchı Memons, öt 
- Dayanındaıs, ör. 
Gonds, Öy 
ÇGuuyars, öz 
Hala: Mcmons, 62 
Vains, öz 
Şats, öz, 
Kacharıs, öz 
Kmathıs, öz 
Kashmırı Brahmans, öz 
Khatılks, 62 
XKhatrıs, 62 
Khoyas, 63 
Koches, 63 
Kumhars, 63 
Klutch: Menons, 63 
Labbaıs 63 
Lingayat, 63 
Makathayan Thiyyas, 63. 
Memons, 03. 
Nambutr: Brahmins, 64 
Navayats, öq 
Nirmalas, O4 
Raibansıs, 64. 
Sarın khatrıs, 64. 
Seghal khatris, 64. 
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Öotmunities—(co,44.) 


Sıikbs, 64 
Sodhikhatrıs, 64. 
Thattans, 64 
Trakhans, 64 
Yadavas, 64. 
Hundu lav göverning, vhich, 60-04 


Comprömise—- See Agreement, Assent, C onsent 


famıly arrangement, vh"t is, 480-481 
father, by, if bınding on sons in Mit , 4790, 486-481 
intention tö be looked, to ascertain nature of vidovv”s interest, 745 
man"ger can refer to arbıtratıon, 389, 478-479 
Mıt fatker, by, if binding on sons, 479-481: 
Mohunt, by, 88s 
reversıoners vv”hen bound by, by vidov 748 
not bound vvhen, not öozza //4., 783, 794 
vrhen not bound by, by vvidov, 748 


presumptive reversioncr, by, hov far binds actılal, 792. 
Sebayet, by, 88: 
vvidovy, by, creating, larger interest, 744-748 
by, for personal benefit not bınding on reversioners, 783-784 
by, giving clarmant larger interest nöt binding on, reverəloners, 784 
by, v”hen binds reversioners, 783-384 
by, vvith one vyithout bonafide elam not binding ön reverəloners 784 


Compulsory sale—S-e Albenatıon 
executıon before debtor”s death ın, 418-119 
father, v”hat passes in execution ag"ınst, in, 471-473 
ımpartible estates, of, purchaser”s right on, 949 
İomt property mortgaged by Mit Manager, of, 384 
partıtıon, operates as, 410 
purch:qser entutled to, in, 420 

position of vendor co-parcener vvhosce share sold in, 420 
purchaser of impartible estate in, right of, 949 

of undivided share in, right of, 420 
reversioners if affected by, agaıst vvidovv, 788789 
right of purchaser of undivded share in, 420 
vendor-coparcener"s position after, 422 
vvidovy, vrhat passes in execution against, in, 788-789, 


Computation of Desree-— 


Hındu mode tf, differs from English mode, 9t, 
mode of, ör, 140 

modes of, prohıbiıting marriage, 140, 
prohibited degrees, ın case of, 40, 
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Conception— 
ovvnership of male issue dates from, 364, 1040. 


Concubine— 
A baruddha Strl, 332. 
member of famıly, v”hen, 328 
maıntenance, conditions to get, 332-334, 700 
dight to, 333, 333-334 
vvhen entitled tö, 332-334- 
son by —Sze Illegitrimate son 


Gondition— See Agreement 

agreement vvith, against partition, SOT 

22əma?to Aforfiş Cadesa, 99 

gift vvith, göp, 999 

legacy vvith, roşo 

repugnant to gift, vord, 1050 
Çonfiict— 

lav and commentaries, 17-18 

mode of reconcılıng, 17-18 

Srutr, and Smriti, betveen, 7 

Sruti, Smriti and Purana, betvveen, 8 
Coniugal Rights— 

apostacy does not affect, 172 

eruelty, and, 179 

husband”s cruelty, and 179 

dısease ör physical defect and, r8o 
restitutıon of, 179 
suit for restitution Of, 179 
bar of, x hen, 179 
vvife"s, 172 
unvillingness to return to her husband, and, r?9-r86 
parent”s refusal to give castody to husband, and, 180, 

Consent— ez Agreement Assent 

allenatron by manager requires, of members, 384 

by vridovr vvith reversioner”s, Sor 

decree by, of father, binds sons, 497 

lüstification of marriage vvithout, r28 

marriage vvıthout, r28 

members, of, if necessary for alenation by manager, 384 
Qonstruction— 

authority for adoption, of, 209210 

deed of şift, of, 786, 78s, 823-829, 1003-1005, 1011-1012, 1014, 1Ö1S, 

English mode of, if appliceble to Hindu VVills, ro33-034, 1084-1085. 

gift to vife, öf, opposed to statütory rüle, 823-829. 

maintehance grants, of, 999-1000 

rules of, ın Succession Act, roşş-ro57, 

VVilİs, of, 1004410086, 10$2-10$7, 
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Qonstructlon——(co,z4 ) 


of, Yudiclal Commitee”on) /ros3-1054. 
vromen, of gifts to, 823-824, 8öş-828, too2erooğ, 


Qontract—$ee Agreement, Conditlon. 


Act, mdian, zr, 
Damdupat and See Damdupat 
marriage brokerage See Marriage 
Conversion—See Apostacy, Proselytism 
Act XXI of 1850, on, 6s9 
adoption, loss of right of, on, to Mahomedanısm, 6ş 
no loss of right of güft in, 229 
Christranıty, to, effect of, 6s-66,1326- 
coparcenerəhip not affected on, of ail, 336 
Hınduutsm, back to, €? 
lornt-family, effect of, on, 336 
Mahomedanısm, to, öş 
right to adopt lost on, ös 
to give:in adopton nöt lost, 229 
marıtal oblıgations of veife continues after, 172, 6ĞT 
marrıage not dissolved by, 72) 661, 
re-converston to Hindusm, 67 
söverance from yoint family on, 330 


Co-ovrnership— 


alıenatıon, right tö, not necessary incident of, 362 

impartible estate, in, of yüunor members, 363 

maıntenance grant if due to, 955 

meanİng of, ın Hindu Lav, 362 

partıtıon, rıgbt to, if necessary incident of, 363) 946 

peculıar meamng of, 362 

perfect and imperfect, 362 

right to alrenation not necessary incident of, 302, 
partıtıon not necessary incident of, 362, g46 

time of vesting, 362. 

vesting of, time of, 962. 

yvidovv, Of, 499 

vrifes in hüsbund”s estate, from marriage, 319, 362, 498 


CQoparcener—See Toirnt Famıly under Mit 


account, can call for, if eyected, szr 
of post-transactıon, no right to demand, szr, 
adoptuon by vidov of a Mit , divests others, 278, 
adverse possession agaınst, 607 
agreement betvveen, not to partitlon ınvalıd, şot, 
alienation of undivided interest by Dayabhaga, 41s, s93, 981. 


by Mit, 414), 415) 4179418, 420, 43:, g8r, 
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Ooparoəner--.e0)/4.) 2 


capacıtıss of, 468 : 
eharge created by Mit,, Coas not survive him, 415, 
collateral, not bound to p3y ofi debts, 432 
€onvetsion of, effect of, 336 
Dası-putra of a Sudra if, 496-498 
Dayabhaga, and Mit, dıstınxuished, ç81 
can alıenste undivided interest, 415 $03 
povver of alıen"tton by, S9r, 593-594 


definition of, 239 
distress in, can alenate his interest, 418 
distress in, can alien"te his interest, 418 
dıvested by adoption by vido x, 278 
dual capacıtıes of, 465 
English lavy, meaning in, 339-340 
English terms, misleading by, 337, 340 
executton purchaser"s right of partitton vv ih collaterals, 443 
illatom and Dattaka İlving, yolntly are not, 290, 
illegitimate brother, if can clam parltİtıon as, 497. 
of Sudra 1/, 496-498 
rights of, as, 496-498 
ımparlıble estate, alıenatıon of, cannot be obiected by, 949 
of, rights of, 941-946, 949 
partıtıon of, cannot be demanded by, 949 
invalıd altenation by Manager can be challenged by, 426-427, 
yornt tenants, ın English İavr, 339-340, 491 
ın Mitakshara family, 337, 312), 491 


hability of surviving), 162 
marriage of daughter of deeccased, labılity for, 62 
meanıng Of, 339 
mınor, if can demand partition, 501-So$ 
Mıtakshara, cannot altenate undividcd interest, 414-415 
cannot cre"te eharge on family property to survive him, 4iş. 
mortgage by of undivided interest, 414, 415, 417, 
surt, if necessary parties to, 476 
nephevr”s habılıty for debt, 432 
partıes to suit, if all, necessary, 473-477 
partitron, cin enforce, 502 
during minority of, 504-505, 
suit by, no rıght to account, 317-s21 


personal capacıty, v”hen actıng ın, 468 

purchaser ın exclutron may elaim partıtion vvith other, 443. 
of share of undavıded rıghts of, 420, 443 

representatıvc capacıty of, 465. 

represents famıly, vvhen one, 465 
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Coparoenor—(cos/4:) 
re-union, on, $8ş. 
re-unıted, preference of, öc 
right of, against purchaser of yoint Property ın collusive decrce, 420, 
ordınary, 941 
to challenge ınvalıd alienatıon by Manager, 426-427 
to demand account, 398-40", 517-ş21 
separatıon of one, effect of, 831-832 
su agaınst manager, if necessary to )oln al), 475-476 
by manager, if necessary to ?otn all, 466. 
tenants ın common, meaning Of, 340 See Tenanants-ın-common 
undivided interest of, alienation of, 414-418 
mortgage of, 414, 415, 417 
vendor, continues ın the port family, 422 
vridovr of a deceased, not entitled to survivorship,498-499 


Qorody—See Nıbandha. 
annuity ör settlement, 382 
G P notes compared vith, 976-977 
hereditary priest, office of, is, 394 
meanıng of, 352, 976 
Nıbandha, meanıng of See Nıbandha, 
rank as immovable property, 354, 977 
vyho can create, 353 


Court— 
immemori4l custom, recognition of, by, 27 
povver of, for settlıng scheme of management of temple, 895 
ın marrage See Marriage, 
over trusts, 893, 897 
texts,lhovv to ınterpret, 618-6r9 


Court of VVards— 
adoption, v”hether can give authority to adopt vrhen under, 20ş. 
vvidovy if can surrender vvith sanetion of) 797-798. 
Consin— 
İıneal primogeniture, preferred to grand-uncle, 953 
Qo-vridovr —See VVidovr 
adoptıion by a, divests other, 276, söt 
v”hen cannot dıivest other, 27€-277 
altenatıon by, for payment of money decreeşagaınst estate, 782 
of share, povver Of, 752-753 
compulsory sale of share of, valıd during her İlfe, 752 
executuon sale of share of, valıd during her hfe, 752 
mortgage by one, if binding” on other, 7Ş3 
purchaserlof share of, entitled to partitton, 783 


sale by, of separated share, 753-754 
———— ”—————-——— 
H L ıqş, 
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Co-vridovr—concda) 


separate possessıon, if can claim, 751, : 
surrender by tvvo, to reversioner, 795 : 
ÖOreditor— 

applıcatıon of loan, not bound to look tö, 303, 708, g84-98s 
bonafide, not affected by previous mismanagement, 393, 767, g8s. 
bound to make reasonable enquiry), 360, 392, 707, 984 

not bound for subsequent faılure of business, 360, 

not bound to enqu:re state of finance of business, 36o 
Damdubpat rule, applıcatıon of, to, 462-463. 
düty of, in dealing vvith Hindu vvidov,, 392: 396, 766-770 

m dealing vvith limited ovrner, 392-766 984-o8s. 

ın dealing vvith manager, 392, 984-985 

ın dealıng vith nön-övvner, q84-98s 
Hındu vıdovv, dealıng vith, düties of, 766 77o 
interesf, high rate to be proved by, 460-461, 767-708 
lot family trade, İcadıng for, need not enqiure into fininces, CO? 
knovledge of, of famıly affaırs, 393 
lending for yoint family trade not to look into finances, 3öo, 

to the purposc for vvhich money required, 393. 
İrmited ovner, of, düty of, 392, 766-770, ç84-98s 
manager dealıng vuth, düty of, 392, 984-o8s 
money decree, not entitled to, vvhen, 394 
not bound for subsequent failure of business, 360 

to see application of 10an, 293-394, 768, 84-98: 

non-existence of alleged necessityy not affected by, 360, 392-393 

Of necessity mmnterial if, makes enquv, 360, 393 
onus on, to prove yustifiyıng necessity, 767 
personal covenant vvill not give, möney decree if no case made, 395. 
Purdanashın lady, of, duttes of, 771 

Of, not to prove independent advıce, 771-772 

Sebait of endqvment, dealıng vvith, 8gö : 
vvidov, of, nöt to see application of loan, 708, 984 


COrov”n— 
escheat to, 577 


Custom-—Sec Usage Sources of Lav Family Custom, 
adoption of, of daughter”s and sister"s sons in Mad, 240 
adoption, valıdity of, agarnst lavv, in old Delhi, zor, 
ancıent, vvhat ıs meant by, 27 
A pastamba on, 6-7 
Alustin”s theory comy.ared, 26 
cl3ss, 26, 
classification of, 22 
confined to localıty,ıvhen contrary to texts, 6, 35 
conflict vith Smritis, 8, 24, 25, 35, 144 

vvith text in, 6, 25, 38 
construction of must be construed strictiy, 26 
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Qustom—(zeovz44 ) 


constrüed of, must beconsirued stnety, 20 
Creatton of, oallovreed, 28-29 

daughter excluded from ıinheritance by, $6z. 
defined by P C , 26-27 

definitron of, 26 


(1) Local (2) Class 6 (3) Family, 26-27 
Delhi, old, in, 26 
Devala on, 6 
dıivine vvill evidenced by immemorial, 2 
division öf, 26 
(1) Local (2) Class 86: (3) Famıly, 26-27 
enforceable, vehen not, 31-32 
essenttals of, 27, 965 
A ntiquity, certainiy, reasonableness 6z continuity, 27 
evidence oöf, 30, 739 
must be strıctiy construed, 30 
ohus, on v”höm, 31 
excluding female inhenting impartible estate to be proved, o3fə)39 
excluston of daughter from inkeritance by, söz 
extinction of, vhen takes place and vyhen not, 29 
famıly, 27 
determines kind of piimogeniture, 935, 965 
family and local, distinguished, 28 
femalc ınheritnace, excluding, 938-939 
heirəhip ignord svhere succession göverned by, gös, 
immemorial, a source of lav, 12, 17 
Divine vvill, is evidenced by, 23 
meaning of, 27-28 
recognition of, 27 
moral 23, 24, 31-32 
conflicting: ruling. as regardsş 24 
difficuliy of not recognising, 23-24 
recognused by Hindu Lav, 33-24 
impartible estate is creature of, 932, 935, 936 
sentority of sons by difterent avives for succession to, depends 
on g68, g69 g7o 
sticcession tö, depends ön, 963, 925, 926-968 
ludicral Commitee on, 25, 23 
A”2or 20.h grants, nature of, depend- on, 7oo 
A"idachar in estates other than Ra), 937-938 
Kumarila Svvamı on, 6-7, 35 
İegislature on, 25 
local, 26 
maıntenance of members of impartible estate depends on 7cc, 9s5 
amount of 959 
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Custom “(co,./4 ) 


Manu on, s, 23 
marriage contrary to Shastras, 102, 127, 128 See Marriage 
meaning of, 32 
mıgrated famıly, göverning, 68-69 
not enforceable, vvhen, 31-32, 
onus of impartibility on party alleging: 935-936 
to prove 3r, 935-936 
origin of, 23 
override, Smritis, 17, 2$, 35, 
pre-emptıon) rıght of, by, 986. 
preservatton Of, ın case of subiection, 6 
presumed to be based on ünrecorded revelation, 23 
or smrıti 24"25 
prımogenitüreş in, See Primogeniture 
Pavy Council on, əş, 26, 27, 28 
propınqurty of Sa/e?y is and Sovzano 1a/las proved by, of: mourning, 632 
public policy opposaəd to not enforceable, 31 
Punyab, 33 
questor of, hov to be decided, 28-25 
records of, 32, 33 
Reg XI of r7o3 not tö supersede 935 
reversion of putra-po itradik grants validated by, 955 
Rivvaz-i-am hovv fir evidence öf, 32, 
senrority of sons by different vvives determined by, 928, 939-070 
succession to impartible estate depends on, 963, 90s 926, g68 
Matt, go, grT 
Sruti or Smriti vy”hether based on, 24-25 
sü persedes general lav, 2$ 
Thesavvalame, as record of custom, 33 
üsage distingulshed from, 208 
VVayıb-ul-urz höv far evidence of, 32 
vvritten text, contrary to, 6 
Yaynavalkya on, 6 23 


Gustomary Lav — 


Alistin”s theory of, 26 
German şürist"s vievv of, 25 


Cypres— 

applıcatıon of doctrine of, 823 
Daıva— 

marrıage, approved form of, 123, tört 
Damdupat— 


rule of, 71, 462-463 


not affected by T P Aet and Contract Act and İnterest Act, 461. 
vrhen applıcable, 463. 


vrhen not applicable, 463 
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Damdupat—(conzd ) 


vvhen applıcable, 71, 462 
vyhen not applicable, 71, 462, 463 
vvıdovv cannot pay interest in excess by rule of, 768 


Dancıng Girls— 
adoption of daughters by, if valid, 294 205 
co-parcenary, presumption öf, if applıes to, 205 
degraded relations pre ferred in successton to, 660 
inheritance to property of, 660 


Dası— 
meanıng of 330, 331-332 
Dası-putraA—Szee Illegitimate son, i 


case-lav” on, 330-331 
co-parcener if, 497-498 
meanıng of, 330, 331-332 
share if entitled to, 330-331, 
Das-namis— 
AVatt:, 868 
sects of Mohunts, 8zı 
Dattaka—3ce Adoptıon 
Datrım: dıstıngurshed from, 250 
Illatom son-in-lavy”s position better than, 266 
inforce everyvvherc except: Mithila, 200 
Kritrima, and difference betvveen, 292 
Manu"s text on, 188, 
meanıng of, 187-188, rg2 
share of, 270-271 
Yaynavalkya”s text on, 187-188 
Dattaka Ohandrıka— 
adopted son of Sudra, share of, under, 2719273 
son”s share under, 271 
adoptıuon, age for, under, 246 
authority on, 195 
Manu /s text on, explaıned by, 253 
treatıse on, 195 
age limit for adoption, under, 246 
authority ın adoption, 195, 197, 242 
of, superior to Dattaka Mimansa in Bengal and Mad rgs-96 
of, upheld by P C, 199 
authorship of, döübt as to, 95 
of, tradition in Bengal as to, 196-199 
Bharat Chandra Sıromanı, on, 197-198 
comments of, on Manu”s text on adoption, 253 
evidence as to, being” a forgery, 197-199 
explaıns Manu on adoption, 253 
extihction öf right, on, 354. 
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Dattaka COhandrıka—(coadd ) 


İsver Chandra Vıdyasagar, on, 197 

İ.terary forgery by Raghumanı Vidyabhushan, 196-19 
evidence as to its being, 190-190 

Manu "s text on adoption commented upon by, 2$3 

professes to have been vvritten by Kuvera, 195 

respected all over İndia, 193 

share, on, 271 

superror authority ın Bengal and Madras to Dattaka Mimansa, 195-195. 

Sutherland, on, 196, 197 

trənslatıon of, r95 

treatıse on adoption, 195 


Dattaka Mımansa— 


adoptuon, by vvhom and vhy, 180 
preferentral relation for, on, 232 
share of adopted son after birth of natural son, 209 
treatıse on, 195 
aze limit for adoption, 245 
author, Nanda Pandıta, 194 
authority of, if paraimount, 195 240, 214 
ın Benares and Mithila, 1935 
Of, supcrior outside Bengel and Mad , 195 
of, upheld by P, C , (95, 199 200, 242 
on adoptıon, 195 
authorəhip of, döubtful, go 
Privy Coüncil, on, 240 
Bharat Chandra Sıromanı ön, 197-198, 230 
commentary of Institutes of Vishnu, 194 
töbtn xn er? ör facıl ?4ş, applıcatton of, 195 
date of, 194 
doubt as to the origin of, 179 
extinction of right, cn, 254 
innovations öf, not follovved, 19$ 
Nunda Pundita, if author of, 194, 199, 
origin, döubtful, 199 
Privy Council, on, 240, 242 
respected all over İndra, 196 
rules Of, on, 232 
translation of, 195 
treatıse on adoption, 195 


Datrima— 
Dattaka dıstıngurshed from, 250 
Toma not requrred in, 250 
meaning of, 250 
means given slave, 2ş0 
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Daughtar— 


absolute estate, takes, in Bom , 562, $77, 73$. 
adoptron of See Adoption 
alıenatıon by, for mother”s Sradh, 7ör 
by, for ovrn daughter”s marriage, 762, 
of inherited property by, 761, 763. 
barren, excluded from inheritance, Ğlr, 625 
betrothed, preferred to marred, 625 
chastıty if, if condition of succession (Daya ), 63, 662, 663 
not conditton of succession (Mit ), söş, 662. 
collaterals, of, heirs in Böm, 577 
custom excluding, from inheritance, söz 
daughter of, inheritance, s67, 578-831 
daughter”s son sö3, 6rz, 83r-837 
93 gön"s sons, S73, 612 
9 daughter"s son, 577 
descendants of, hetrrs in Bom, 578 
- exclusion of, by survivorship, 495 
of, from ınheritance by custom, 502 
gift, to, 1000 
Hlegitimate, excluded by brother”s son (Bom ), 578 
excluded by legitimate, 563. 
İnheritance of, custom excluding, $62 
of, under Dayqı,, ör, ö2s, 
of, under Mit , sör-s63, 
takes vvidovy"s estate by 562 
inherits as stridhanyuin Bom , s62) 
not under Mayukha, söz 
maiıden, herr under Daya , ört, özş 
or married, excludes unmarried incontinent, Söş, ör, 62 
preferred to əetrothed, 625 
maintenance of unmarried, 162, 684, 695 
of vvidovred, 679, 684, 696 
marrıage expense of, r6ı-162, 695 , 
marrıed, if entitled to maintenance, 684, Ses 
unmarried, preference of, to, s62 
veith son or İikely to have, heirr, Ötr 
v”oman”s property, successıon to, by, 830 
mother"s property, successıon to, by, (Mit ), 830 
poor marrted, heir to married vroman”s property, 83t. 
preference among, as heır to mother, 830-8ar. 
among, in inheritance, şöl, ötl, (25 
right of unmarried, (Mit ) 370 
son ofş excluded from devolutuon by surirvorship, 495 
as her, s63, s87, “qız, 83, 837. 
şonless, vvıdovred, entitled to maintenance, 679 
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Daughter—ltcos/d4) 


if exoluded from inheryitance, 183, öl, 62, 625, 
postponed to dauğhter"s son, (Dayae) ötg. 
takes by survivorship, 7519782 
succession of, Sö şö, Öl, 625 
Öf, in reunton, $87 
surviving sonless vvidovved, takes deceasei sister"s share, 7$17$32 
takes vhat ıs left by a decease 1, 502, 751752. 
survivorship, excluded by, 495 
son of, excluded from devolutıion by, 495 
talkes vvidovv”ə estates, 32 
unchaste, if excluded from inheritance, (Daya ) rz, 662-533 
nat excluded from inheritance, (Mit,) sö3, 662, 663 
unmarried, maintenance and marriage expenses of, I0r-102, 370, 371, 
O9sə3g0 
preference Of), 5Ö2ə 
right of, 370 
share of, on partıtıon, 370371, 
unprovided, preference df, sö 
vyho are, s01-s0z 
vridovred, maintenance of, 679, 684, 69C-297. 


Daughters Daughter— 
entitled to mother”s share, vyhen no daughter s son, in Punyab, s63 
heir as Bandhu in Bom, and Mad, s78-s79. 
by statute, S67 
position as, (Daya,), 593 
to marrıed vvoman"s property, 8şo-Syı 
no heır in All and Pun) , s79. 
successıon, of vvidovv”ə estate, s67 


Daughter"s daughters son, s73 
Daughter-in-lav”— 
adoptıion by 2:3. See Adoption 
gifts to, confers absolute estate unless limited, tooş, 
maıntenaceş of, C8:-688 
if affected by testamentary dıisposation, 685, 687, 
if entitled to separate monetary, 682-687 
right, of, against heir to fatheisin-lavv"s self-acqulsition, 685, 687. 
not affected by lapse of tıme, 708-7og 
out of ancestral property, 68s 
out Of father-ın-lavv"s self-acquilsition, no, 685 
nght of, to ancestral property, 685 
rights of, under Mit , 68s 
succession of, ın Bombay and Berar, $ö? 
Daughter”s son— 
adoptıuon of, by Brahmın ınvalıd in Bom , 240, 243“ 
by Brahmın yalıd ın AlI and Mad, 240-241, 
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Daughter"s gon—lco,493 
adoption—(coyz/4 ) 


by Sudra valıd, 235 
by turice born if valid, 232. 
in Pun)ab, 240, 244 
appoınted, inherits as agnate ın Manu, 634, 642 
excluston of, by survivorəhip, 495 
gotraşa in Daya , örs 
heir to married vvoman"s propertyə Bar 
inherits married: vvoman”s property, B3r, 
Avitrima form of adoption of, in Mithila) 240, 
married vvoman”s property, heir to, B3r 
Nanda Pandıt on adoptıon of, 232, 240, 
successıon of, in reunton, $87 
fer cağıla, 863, 612, 625 
surrender by vadoy, partral, in favour of one, does not exclude 
another, 794 
survivorship excludes, from inheritance, 495 
text of Sakala on adoptıon of, 233 
heir refers to appointed daughter”ə son, 634) 642. 
of Saunaka on adoption of, 232 


Baughter s husband—5ee Gharyamaı 

adoptıon of, valid (Bom ), 243 
Daughter s son”s 801— 

successıon, if entitled to, $73, 612 

no rıght by birth to, 343 

Daya— 

Dayabhakga, ın, 87 

derivation of, 319 

explaıned, 319 

hmutabahana interprets, as Pinda, 629 

Katyayana”s text on strıdhan, ın, 722-728, 729-731 

meanıng of, 87, 319, 629 

difference in tavo sechools in, 87, 

reason for dıifference, 87 

Mıtakshara, ın, 87-88 

obstructed and unobstructed heritage, 87 
Dayabhaga— 

age of, 38-39 

alıenatıon of undivided interest by co övner, on, 415) 591), 993-594 

amends Mit lav in Bengal, 39ə 

ancestral property, lav, of, changed by, 593 


son”s right to, under, 369-370) 594-59$ 
author of, himutvahana, 38 


H L 3, 
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Dayabhaga-—(cos?d) 


authority of, in Bengal, 38-39 
authorshıp of, 38 
co-herr, right of, sor 
commentarrtes not to override, Gzt 
commentarıes of, 39 
commentators, of, 39 
co-oviner"s right in, to alrenate undivided interest, SOT, 593-594. 
daughter”s succession, reason of, 663. 
dıflerence betveen Mıt and, 38, s90-s93 
digest of all codes, is, 39 
Zacrn,n valet, in, 894. 
father”s double share, on partıtion, 5923, 593. 
povver of alrenation), S92, 594 
rights, 892-893, 895-600 
gift and acceptance, on, 991 
heirs under Mit and, compared, 61S 
heritage, meaning OF) in, SŞO-593 
illegitimate son”s right, om, 329 
inheritance, as tenants-ın-common, s9r 
if based on spiritual benefit, sor, 


intermarriage vvith vvoman of inferror caste recognised by) sö 
yomt family in, $90-593, Goo-604 See yoint family 
yudicial decisions mödified, succession, 613. 
Katyayana"s text on vviıdovy”s succession discussed, 727-738 
lav, of ancestral property changed by, 593 
marrıage ceremontes, 169. See “ceremonrtes” under "Marriage” 
Mıt , pornts of difference, vvith, 39, 590-593 991. 
Mıt referred to svhere, is silent, 30), SSO, SO 
Mıt school refers to, vvhere Mit is silent, 39, 590 
mother"s succession, reason Of, 663 
obyect of, commentator”s vievv as to, 621 
order of succession, örr See a/so Succession 
misunderstood, 616 
prıncıple of, 617 
partıtron, meaning Of, in, S91 
rıght to, under, 592 
place of sacrıRce, meanıng Of, zr 
poınts of dıfference vath Mit , 39), 590-593, 991 
prınciples of interpretation often disregarded by, 628. 
proper mode of readıng, Gr8 
re-unıon under, 587-559 ee Re-union 
right by birth, not admıtted, under, şsgo, soz 
rules of, extended by Eng lavvyers to Mit cases, s2 
sapındas, accordıng to, 92-97 
school, 56 See Bengal School 
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Dayabhaga—(co,/4). 
son"s rıght of maintenance, 502 
son”s rıghts to ancestral property under, 369-370), 594-595, 597 
spırıtual beneft if text of heirship in, S90-591 
Srikrishna”s recapitulation of), heirə 624-626 
strıdhan, vitevv of, appired in Benares, 73r. 
subyect of, partitionor inheritance, 39 
successıon See Succession 
succession by daughter, reason of, 663 
by mother, reason of, 663 
modıfbed by yudictal decisions, 613. 
Of ividovv, on, 625, 689 
under, 609-654 : 
tenants-ın-cömmon, under, $91-592 
testamentary capacıty under, 1039, 
vvidovr directed to be ünder reversioner”5 control, 737 
vvidovv"s heritable right, 727. 
right cuürtailed by, 727 
right, on, 688-689 
succession, Katyayana s text on, dıscussed, 727 
vyife”s right, on, 688 
Dayakrama Sangraha— 
author, Srıkrishna Tarkalınkar a, ao 
aüthörity in Bengal, 40 
Colebrook"s remarks on, 6zo 
contarns lavv of inhenitance, qo, 620 
date of translation, of, 40, 
interpolations in, 620 
time of composittton, 4o 
Daya-Nirnaya- 
author, Srıkara Bhattacharya, 40 
authority in Bengal, 40. 
cohntarns İlavv of inheritance, 40, 
Daya-Rahasya (or Smrıitu Ratnav ilr)— 
author, Ramanath Vıdya-Vachaspatı, qo 
aütüthority ih some districts gf Bengal, 40 
Mayne oh, 40, 
Dayatattva—qo. 
author, Raghunanda Bhattacharya, 38, 
authorıty in Bengal, 38, 6rg-620. 
daughter"s son, on, 621 
defrcieney of Daya, supplied in some cases, 620, 62) 
sticcession misunderstood, 620, 62 
of brother”s daughter"s son, on, 621, 
Daya-Vıibhaga— 
author, Madhabacharya, qo, 
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Daya Vıbhaga—(cend ) 
authority in Southern İndra, qo 
commentary on ınheritaiıce, 40 
translatron, author and date of, 40 


Deafnəss— 
congemtal, excludes from inheritance, 674 


ınheritance, cause of exclusion from) 6579 ö74 


Death— 
civil, vhat constİtutes, Sor, 8s4 


Dəebtors and creditors— 
Lexislation protecting debtors, 79 
Debts, 43C-465 
adopted son not to pay natural father”s, 433 
alrenatıion by father for, v”hen binding, 434-435 
antecedent, 434-439 
altenatıion for binding,) 425 
and present, compared, 438 
explaıned by P C, 437 
vrhat are, 441-442. 
assets, son”s İtability for father"s, limited to, 481 
Avyavaharıka, 457-489 
borrovver, representation Of, if evidence of, 483 
collateral co-parcener”s, 432. 
non-ltabılıty of for, 432 
contracted for famıly purpose (Mit ), 430 
for marriage of member, 101-162 
co parceners” vvives” clarm if paramount, 460, 
ereditor, düty of, 392-304, 7066-7687 
damages for vvrongful actə if, 444-447, 459 
damdubpat, rule of, applıcable to vhat, 462-463, 768 
earəıda or, and son"s hability, 456 
debutter, of, 88o 
deceased holder of ımpartible estate, of, 9s0-gsi 
vvidovv”s, 86 
donee, lsabıility of, r321 
duty of creditor doalıng evith Manager, 392-394. 
duty of son to pay, pious, 430, 433-434 
enumeratlon of), not payable by sons, 456 
examples of, payable by son"s, 444-447 
family, binding on members, 430 
father”s, 432-481 
creditor hov to realıise, 440-441, 443 
immoralities, connection of, vvith to be proved, 440, 459-460, 
İnsolvency, effect of, 447-480 
Official Assignee”s povvers on, 447-480, 481. 
” Rece:iver”s povver on, 448-450. 
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Debtu—(con/4 ) 
pre-partıition, debts, lrability for, 481-453 
son”s duty to pay, 432-434 
son”s labiltty to pay, 432-434: 439-447 
vvhen a vvard of court, 480 
speculatıon, 460 
Rne or danda and son”s liability, 456 
grandfather”s, 454, 455, 400 
grandson, hability of, to pay, 431, 451), 454 
Hability, to pay interest, if any, 431, 45, 454, 460 
no prous duty of, during father"s life to pay, 433. 
same as that of father, 454, 455 
great-gyrandfather"s, 454, 455- 
head of Mutt, by, if binding onisuccesəsor, $7ə, 873 
heir by survivorship, İtability of to pay, 431 
heir”s hability to pay, 431-432 
İrability to pay, Yaınavalkya on, 431 
holder of impartible estate, of, 950-021 
husband”s, if have priority over vvife”s maintenance,y 691-692, 693-604 
no prtority if vvife"ə maintenance made charıze by decrec, 69ş 
immoral), 423:, 450-469. 
non-haibty for, 431 
speculatıon, if, 460 
immorality, connection öfç vvith, to be proved, 440, 459-46C 
impartible estate, deceased holder of, by, 980-981. 
income of estate inherited by vyidovv not İrable for husband”-, 734) 755 
instances of, bindinglon sons, 444-447 
interest, 460 
damdupat, 7T, 462-463, 768 
on father"s, sons lable, 43r, 460-462 
on grandfaiher"s, 43T, 491, 4$4, 469 
rate of, 460-462, 488, 767-768 
cn husband”s, hovi to be paıd, 785-756 
yüdicial decision ehanging Mit ləv” of, 430 
yudicial proceeding- See ludicial pröoceedings 
hability of heirr, for, 43r, 
legal necessity, for, 439, 440) 442 
" onus of proof of, 444. 
İlmitation for suits against son, 463 
male ıssüe inot to pay vhat, 458 
Manager, povver of, See Manager, 
Mıt lav” of, changed bytyudıcial decision, 436 
mortgage by father for, vhen bındıng, 438, 440-441 
by mother, for, vvhen binding, 454. 
mother"s debt, hability for, 484. 
Mutt, by head of, if binding” on süccessor, 873. 
nephevv not bound to pay, 432. 
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Debts—(zon 4) 
Officral Assıgnec”s pover-, 447-480, 48) 
” Receiver"s pover-, 448-450. 


P C on antecedent, 434, 435, 437, 439 
on son”s lrabılity to py, 434, 43S, 437, 439 
personal, if famıly property hable for, 430-431 
of father, 430 
of member, 430-431 
pre-emptton decree if, 444 
renevval of documents for, 464 
reversioner”s İrabilıty for decensed vvidovv"s, Si6 
salc by father for, vvhen binding, 443, 444-447 
seb iyet”- İrabılıty to payı vvhen, 889 
son”s duty to piy, independent of inheritingə 433-434 
hability to pay father"s, 430-434, 439-447, 450 
as laiıd dovn by P C,439 
during father”s hfe 433-434, 443 i 
for €la9rda, 456 , 
İrmited by legf-lation (Bom ), 4sr 
limited to assets, 453T 
pre-partıtıon debts, 451-453 
tıme-barred vvhen, 463-464 
undergone change, 420 
vvhat debts, 443, 444-447) 456 v 
v”hat not, 445, 446, 447 
“vhetk arıses, 439, 433 
non-liabılity to pay vvhat,4435-446, 447 
pıous duty to pay father”s, 433-434 
vrhen barred, 463-464 
remedy against father”s, 4s1 
partıtuon, by) 451 
but not for, ıncurred beforc, 481-452 
not after partıtron, 4sr 
spceulation, if immər al, 460 
süits See fudicial procecdingə 
sürts against son, İimitation for, 463 
suretyehip, 486-457 
text-, atcording to, debtə not binding, 456 
tıme-barred, if son”s düty to pay, 371, 379) 453-464 
renesval of, 46046 
üselessş of father and son”ə İtability, 4as6. 
Vyav aiharıka, 456, 457-459. 
evhat debts male issue not İrable to pay, 4s5S 
vvidovv, by, for marriage of predeceased son"s daughter, 688. 
cannot throvv entire, on reversion, 758-786 
not İrable to pay husband”s, from income, 784-786. 
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Debts—icəszd ) 


vyidovv”sa debts vvhere binds reversioners, Sİ6 
hability for husband”s, 785, 759-786O 
Vife"s maintenance höv affected by husband”s, 69t-692, 694 
yyıyes of co-parceners, cla of, if paramount to, 460 
Yaynavalky on herr"s hability to pay, 431, 
Debutter— See Matts 
absolute or cömplete, 878 
accrettons to, 88r-882 
admınıstratıon of property, 894 
approprtation of rents and profits as proof of, 86? 
complete, can be subyect to trustee”. remuneratıon, 879, 
contributions to, if accretions, 88ə 
conversıon Of, into, secular, if cin be made, 86o 
debts of, 889 
derty, ovrner of property, 804 
division Of, by sebayets does not alter the character, 8ör 
elements, of, 878-858o 
evidence, of, 879-880 
God, ovvner of property, 86s, 924 
kınds of, 874-8zs 
lesse of property, if valıd, 887-888 
Letters of Admınıstratıon, if can be applied for, göo 
manager"s povver over, 88o-88r See Sebayet 
remuneratıon, reservatıon for, does not invalıdate, 8So 
Mutts See Matts 
Mutts, property of, is, 87z 
no valıd, if povver of ahenatıon vested ın sebayef, 8Sr 
if avith obyect to defeat ereditors, SBr 
permanent lease of, not valıd, 88: 
povver of holder of, 87s-876. 
of manager over, 88o0-SSr, 
proof of vvhat necessary to constıitute a property, 879-8So, 
property of Mutts ıs, 87z. 
provision for sebayet”s residence valıd 88o 
Recetver if can grant lease of property, 888 
reservatıon for manager”s remuneratıon does not invalidate, 8So 
resıdence of sebayet, provision for, valıd, $8o 
revenue€ of, may be pledged for necessıtres, 88r 
sebayet of, cannot be vested vvith povyer of alienation, 88r: See Sebayet 
Of, proviston for residence of, valıd, 8So 
sebayets dıvıdıng, property does not alter the character, 861 
snecession, order of, if can be altered by donor, u13 
suit relatıng to, res yudicata if applıes to, 903 
tenures if may be created in, 8Sr 
test of, 87g-88o 
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Debutter—(zor/4,) 


treatment by donor test of, 879 
trustee, right to sue vested in, 894 
turn of ivorship: $ee Sebayet 


Decree—S-e yudıcial Proceeding 
daughter, by, for advances out of income of life estate exeeutable by her 
representatıive, 780 
deceased member, against, may be executed ag"ınst )oint property, 705 
declaratory, enures for benefit of actual reversioner, Biq 
for msıntenance if can be enforced by execution, 708 
executton agqınst father alone of, 471 
head of Mutt, agaınst, is yes zedecafa, 903, 
m"untenance, for, 704-70s, 7o$ 
for, executton, 708 
for, precedence of, 691-992, 604 
Mutt, against head of, is ?es yad nada, 902 
rüş ?adıcata, agaınstfSebayet or heqd of Mütt is, gö3 
reversioners yyhen bond by, agaınst vidovr, 783 
iyhen not böünd byı against vidov, 784 
sobayet, agaınst, is yes zedeiala, 03 
uncontested, against uvidov avhen bində reversioners, 784 
vhat passes in executton of, ag aınst father, 47r 
vidov, against, vvhen binds reversioners, 783 
agarnst, vrhen not binding. on reversioners, 784 
by or against, for possesston binds reversioners, 782 


Dedicatıon—S-e Endovment, Debutter 
Deed— 
construction of, 784, 785, 823-829, 1003-r065, 1orT-1012, 1014, 101, 
endovment, of, if necessary, 8ör 
to be registered, 86 
P C on probutive value of old, 484-485, 769-770. 
recitals in, probative value of, 483-484, 76,-770 
surrender by vidoy, if to be made by, 704 
Defect of organs— 
congenital, effect of, 674 
cure of, effect of, 676 
disqaalificatıon for, if extends to sons, 673-676 
exclusion from inheritance for, 674, 75 
mental defects, if should be congenital, 673-674 
Defender of PFaith— 
Her Mafşesty, as, 77 
Definitions—See a/so VVords and Phrases 
ancestral ptoperty, of, 343), 547 
öqərd us, of, 99 
daya, of, 87 
qöarma, of, is, 16, 17, Ba7, 8ss-8şg 
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Definitlons — (c.4/4.) 


göfra, of, 88, 
partıtıon, of, 88, 
2razara, of, 89 
sadhvı Zafnf, $69 
sagotra, of,,$9 
sakuiya, of, 98 
samana öravavra, 89 
samanodada, of, 98-99 
safanda, of, 90, 99 
VViT, of, ro26 


Degradatıon—See Ex-communicatıon 
civil deatb, regarded as, 665 


Degrees—See Prohıbited degrees 
İhlmit as to descent, if, 362 
mode of counting gr, ro8 


Deity— See Endovment, İm3ges 
Deolivery— 

adoptuon, essential to, 247 

deed and possessıon, Of, if necessary to completegift, 995 998 

mode of, in case of adoption, 247-248 

ın €Casc of gift, 094-995 

Dependants— 

marınten"nce, vvhen entitled to, 697 

meanıng of, 697-698 

poor, males as members of ort famıly, 328 

meanıng of, 698. 
separate maıntenance, if entitled to, 698, 


Descendants— 
father, of, if preferable to grandfather and his descendants, 63 
male, acqnıre right by birth in mit oint family, 36r 
proposıtus, of, if preferable to father and hıs descendant-, 677 
succession of remoter male, in Day, 64 
ın Mit , 567-$68 


Devala— 
adoptton, share of adopted sön after birth of natural son, 270 
customs, vvhen contrary to texts of lavr, 6 
excluston and mantenance of the excluded, on, 6s6. 
local custom contrary to Smriti, on observance of, 6 
Strıdhan and husband”s right over it, on, 711, 717 
succession to veomar”s property, on, 822 


Development— 
Hındu lav, of, by court, 48-sr 
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Devise--$ee a/so VVıll 


executory, meanıng of, 1049 

Hındu of Bengal sehool, by 1026 

impartible estate, of, 950 

undivided co-p3rcenery interest of, under Mit , 103 


Dəvolution—Se- lornt-Family under Mitakshara 


modes of, (Mit ), 320 

order of, by survivorship, 493 
Moh:nts, of, gog-gr2 
Sebayets, of, 92 etc 


Dharma— 


ch arity is süpreme, 55s-8s7, Ss? 
conveys ide? of charıity, 88 
definttron Of, 15, 16 
end of, 3 
English equry-lentfofyi16 
gaft for, vord for üncert-ounty, 8:7, Be8 
Taimıini”s definition öf, r6 
Kalı Age, ın 8s6, 
Manu on) 2, 
maxım on, 8:6 
meanıng of, 15, 16, 8ss-8s7, 8:8-8s0 
means of knovıng, 3 
sources Of, 2, 17 
Yaynavalkya on, 2 
Dharmakarta— 
positton Of, same as manager of charity, 574 
rights of, 874 
trustee orimanager ofiMutt, 8?z 


Dharma Slastras— 
compilers of, 4. 
enumeratıon not exh3ustive, $ 
comprehend Sruti and Smriti,f15 
Manu, on, 15 
meaning of, 1“ 
Smriti usually meant by, 15 


Dharmasındhu— 
renevval of decayed images, on, 846 


Dhnsars of Gurgaon— 
adoptton of orphans customary among, 231 


Dıpakalıka— 
“ycommentary onithe"İnstitutes of Yaynavəlkya, qo, 
author, Sulapanı, 40 
authority in Bengsl, 4o 
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Disinherision— 


mere declaratıon not sufficrent, 320 
dıspositron made in favour of other, can cause, of her, toqo 


Disqualıfcatıon— 
after-born son of one under, cannot diveət hetr, 676 
ınheritance, for, 676 
for, ıs personal, Ö7Ş 
ns inity vvhen, for inheritance, 673-074 
legislation on, 674 
İunaey, v”hen for inheritance, 673-674 
v”hen, for marrrage, 127 
marriage, for, 127 
Mıtakshara rule of, 676-678 
onus of proving, 680 
removal of, effect of, 676-628 
legislation, by, d74 
subsequent, if divests a Mit co-parcener, 375, 675 
Dıstribution— 
mode of, on partıtron (Daya ), 6o4 
ön partıtıon (Mit ), 374-378 
sönə of daughters and coli iter ils, among, $28, 557, 009 
uncdu id, of ancestral movablc invalıd, (Mit ), 366-367. 
vvhen prohibited in Hindu lav, 367 
Divesting— 
adoption by vvidovv, 275 
after-born son of dt lqqalıficd person not entitled to take by, 676. 
endovment, ın, 879-880 
exclusion from inheritance and, 686 
insanity subsequent, by, (Mit ), 375-673 
rule of, not ipplicable to Mit: Tont family əzs, 374, 676-678 
subsequent dısqualıfication, if causes, 375$ 
subsequent insanıty by (Mit ) 375: 673 
uncle, of, by adoption by brother”s vvidovv, (Mitt: ) 626, 67? 
of, by birth of nephevv, 676, 677, 678 
vesting and, continual ın Mit ?ornt family, 275, 374 
vvidovy, of, by reemarnage, 561, 661-662, 747"748 
Of, no, by subsequent unch astity, sör, Göz, 748 
Of, vvhen she inherits as from her son, 277 
Divine orıgin of lavr -rı 
Divoree— 
apostaey), has not the effect of, 186 
Calcutta High court on vvife?s right, 56 
cttstoffi recognısıng, 185 
desertion, has not the eflect of, 186 
Hındu lav) does not contemplate, 155 
husbahd”s consent, vyhen necessaty İ8ş, 
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Divorce—(co,z/4 ) 


illegal in Hindu lav, 185 
İndian Divorce Act made applıcable, to vvhom), 186 
remarrıage, after, ı8r, 
separatıon, is not, ı85 


Specral Marriage Act, makes applıcable Indian Divorce Act, 186, 


Domestrcated son-İn-lavy —Sıe Gharyamıır 


Domicile— 
Lavv of, hövv far gövernə Hindus, 67, 
not spplicable vvhen emigrant retains old lav, 67-68 
marrrage by, vvife acqurres hüsband”s, es 
mıgration, and, 67-08 See Migration 
presumption of Hindus göverned by lav of, 67-08 
yyifc acqurres hüusband”s 68, og 


Donatıo Mortis Gansa, 999 —5-c Gift 
Donor and Donee, 991-992—8See Gift 
Dravıda Sehool—$ze Madras School 
Dvyamushyayana—zgı-292—Sec Adoption 
acceptance, boövvef Of, in, 291 
adoptuon of only son possible in, 292 
agreement, if, neces-afy, in 291 
if not proved, 291-292 
İf to be proved, 2601 
onus of proof, of, 28o 
ceremonıreə, if suficicent, 201 
creatıon by agreement, 291 
Dattaka presumed evhere agrcement as to, not proved, 291-292 
Ghary ama an ilogous to, 170 
gift, not absolute, 291. 
gift, pövrer Öf, in, 292 
inheritance, ftom son, 292 
mother natural), her right of inheritance, 292 
natural relationship subsists in, 291 
Nıtya, son, 29r, 202. 
only “ən can be given or taken in adoption in, 292 
presumptıon of Dattak : vvhere agrcement as to, not proved, 291-292, 
Punyab, unknovn ın, z29z 
rare exıstence, Of, 202 
relationship Cİ, son, 291 
son of tvvo fathers 291, 
status Of son 291 


Election— 
successor to Mohant, of, 910-911, 
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Endovrmənt—Sez Debutter, Mutts, 


Act XIV of tgə0, applıcatıon of, 897 

accounts, Of, goo 

accretrons to, 88r-882 

alenatıon of, if allovved, 88o-88:, 887-8go 
povver Cİ, if can be granted by, 88: 

contrıbutton to, nature of, 882 

deity, if yudicial person $8€z 

image, symbol of, 862 
property if vests ın, 867-858 

description cf, 8s7-8:8, 839 

dedication, appropriation of rents and profits as proof of, 867, 869 
clear proof of subsequent, required to make a private temple 

public, 860 

complete, 87g-88o 
deed, mere executron of, not sufficrent proof of, 879, 88o 
deity, to, not particularısed void, 868 
executton of deed not sufficrcot provf of, 8?g, 8So 
hovv eflectcd, 861 
dol, to, by maüntras not registr iblc, 86 
proofs of, vhat are insufficient, 87g-88o. 
purchase ın n me of God not süfficient proof of, 88o 


release by Govt for approprration to vvorship. not sufficient 
proof of, 88o 


vague, voıd, 868 
distinction betvyeen public and private, 860-861, 
betvvecn temple and Mutt, 869-8zo, 873, 877 
famıly denty, 878, 
forms of, 857 
gift, of image if valıd, 83r 
to deity, if caü be made, 897 
to God, if requires regiətration, 86 
to tmage not in existence, 897, 868 
to trustees, if requrres registration, 921 
vrhen valıd, 867-868 
v”hen vod, 868 
God, as ovrner, 86s, 878 
God, ovrner of property, Söş, 924 
holder”s rıghts, 875-870 
holy orders See Holy orders 
idol See lmages, Family idol 
rmage See İmages, Family idol 
invalıd, vvhen obyect to defeat ereditors, 88: 
irrevocable, 862, 
İudicial proceedings about, 893:899, 
İimitation, application of rules of, g03-908, 
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Endovrment-—(-əv-4 ) 
manager, povvers Of 
remuneratıon of, 88Bo 
trustee ıf, 883 
Math See Matts 
possession of propety, 882 
prıvate and public distinguihed, 861-862 
Prıvate—See Debutter 
Act XX of 1863 not applıcable to, 898 
Civil € curts İurisdiction over, 8o7 
conversson of debutter into secular hovv made, S6o 
Debutter, nature of, S.e Debutter 


Sebait—Sez Sebayet, 
secular property, if can be turned into eleaefier, SGo 


Sce Mohunt, Sebayet Sec Sebayet 


suit rel atıng to, goz 
turn of vvorship, Ses Sebavet 
vhat i-, 8so-8Go 
property of, 878 88o-88ı 
vested in God, 882 
Public— See Matts 
Aaccounts of, audıiting of, göo 
application of Reg XIX of, rSro, ?8r, 898 
İndian Trust Act, Act XK of 1853, 7o, 897, 898 
İndtan T rustees Act, Soo 
Madras Regulatıon VII of i8iz, zo 
chatraoı, beqnest to, not vague if chanity İndıcated, 8sg, 
Courts yurisdiction over, Soz 
estate of Mohunt determ ned by condatıon of, 872. 
gift to trustees if requrres registration, Bör 
Mohunt—See Mohunt 
Mohunty a public, S6o 
Mutt— See Matt. 
Mutt a buble, 8SGo 
religious, if, 861-862 
statutes relatıng to, ?o 
trust of property, if requtres regrstration, Sö 
vhat is, B8so 
reli xtous alvays public, 861-862 
religious benefits Hindu community, 862 
Sebayet, See Sebayet, 
residence of, 8Bo 
stiits relating to, Bo?egoğ oz3 
succession See Succession 
tenures if can be created ın, 88o, 88: 
texts on 843, 8sr, 8Sss-8s6 
trustee ee Mohunt Sebayest, 
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Endovrment—(zov:4) 


trustee of, if subyeet to Court yurisdiction), Söz, 
vague, not, if chanty indicated, 8s9 
VVıll, if can be created by, 86, 8?7r, 


English— 
translation by persons vvith little knovledge of Sanskrit, 7ş. 
of Sanskrit lav, books, 7s 
sometimes misleadıng, 76 


English Tudges— 
admınıstratıon of Hindu lavv by, 48-s0 
changes ın Hindu lav düe to, $2-52e 
decision by, 49 
deficiency of, q49-so 
duty of, in decidıng Hindu lavr cases, 25, 722, 728, 730 


English lav — 
advancement, principle of, it applies to Hindu Tay, 828, 839 
analogy of, in husband”s güft, 824 


Enmity— 
exclusıion from inheritance due to, 6?o, 
father, to causes exclusion, 67o 


Bru-Misra— 
hmmutabahan"s account by, 39 
Estate— 
absolute See Absolute Estate 
A mgaon, 967. 
Betia, 938 
cannot remaın ın abeyance, 275, 88z 
contingent interest can be created by Hindus, 1048 
creatıon of, by Hindu must be consistent vith Hindu lav, 1044 
Dhalbhum, o68 
Durbhanga Ra), 955 
different kinds of, 1044 
divesting of by adoption) 276-279 
Hındus can create contingent interest, 1045 
can create estate consıstent yvvith Hindu lav, ro44 
Hutuva Ra), 926. 
impartible See İmpartible Estate 
treated as ordınary property as to alıenatıon, of, gs2 
inconsistent vith Hindu lav cannot be created by Hindus 1044 
marıia, gö7 
Kıllayat and Gurrat, gö? 
meaning of, 1044 
nevv cannot be created, 1044 
Nımar, 936 göz. 
Nuzvıd, 938 
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Estate—(coz:/d ) 


Pachete, 957 
Patkum, 957 
P C , on vidovr"s, 742-743 
Ramgar, 927 
Sadak Anunr, göz 
Shıivagang 3, 940-941 
tan ayith süccession by primogeniture cannot be created, 1044, 
Talukdarı, of Oudh, 928-969 
vested cannot be dıvösted by birth of near heir, 279 
by subsequent disqualification, 376 


except by adoptton, 270, 
vvıdovv"s See VVidovv s estute 


Estoppel— 
adoption, relating to Ses Adoption 
representatıon by, 483 
Pvidence— 
Act, sec 112, 334 
admısıbılıty of, entries in books, 287 
statement as to pövver of adoption, 287 
adoptıon, in, nature of, 287-288 
burden of proof See Onus 
cırcumstantı"l, 543 
compromise, of, not sufficicnt to determine nature of estate, 939 
custom, of 30-31, 939 
daughters, unprovided hovr to be proved, sör-s62 
debts rmmoral proof of, 459-460 
decree, is, of vvhat vas decreed, 834 
Oİ separa3tton of co-parceners or all, 534 
dısqualıfication from inheritance of, ö7s, 68o 
doöcumentary, 543 
estoppel See, Estoppel 
exclusron from inherrtance of, ö7s 682 
impartibility, Cf, nature of, 939-940 
Of, vvhen not sufficient, 939 940. 
Of, vvhen sufilcient 939, 940 
marrıage, Of, 175-170 
mış ration, of, 62-30 See Migration 
oral, 543 
partıtron, of, separatıon of estate, is principal 544. 
Of, three classes Of, 443 
Of, vhat constitutes, 543 
presumption See Presumption 
proof of ımmoral debts, 489-640 
recital in deeds hov far, 483-48s, 769-770 
sannyası of being, 8s4 
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Evidenee—"covzd ) 


separatıon of estate is prıncıipal, of partition, 843 
slight, sufficrent if adoptee so treated ifor long, 28ş-288 
surrender of interest, in impartible estate, 044 

VVill though not operative as such, is, 426, 1037 


Exclusion from inheritance—ss See İnheritance 


Act XXI of 18şo, applıes to loss of caste by conversion, 6S7-66o, 667, Göə 
caste, deprivation of, moral, if applies to, 660-661 
effect of, on, 687-060, 664, 668 
on prostitute, 668 
protects the converts from, ıf, 658 
Rex VII of r83ə, principle of, if to applıcable under, 658-050. 
Act XV of 18ş6, 66r-662 
Act MH of 1928, 674 
addıctton to vice if ground of, 655, 6s6, 67o 
adoptuon of religious orders as cause of, 672-673 
Byragıs not excluded, 672. 
Sudra enter g order of Sanny ası or 
Yatı not excludcd, 672-672 
Allahabad H C vtevr on, of born Mahomedan, 6ş5 
blindnessivvhether cause of, 655, 056-074 
born non-Hıindu of, 658 
caste, deprivation of, menning: of, 649-96: 
issiieo of. marriage vith lover, and effect on, 601, 
Causes Of, ösşq 
classification of e3üses of, 657 
congenital and incurable defeets of organs as ground ofi 674 
blindness, deafness, dümbness as ground of, 674. 
defect need not be congenital, under Mit , 676 
converston, if cause of, 68-09 
if causes dissolutton of marr:age, 661 
of father ind subsequent birth of son, if cause of, 648-039 
Custom of, of daughter, söz 
daughter, of, by custom, sö2 
of one, under, entitled to maintenance, 1ör-r62 
daughter"s son, of, from survivorship? 495 
deafness, if cause of, öss, 656, 674 
defects,congenutal, 624, 676 
cure of, if removes disqualification, 676 
of organs if ground of, 674 
deprıivation €f caste, by, 659 
descendants of dısqualıfied person not excluded, ösö, 675-076 
disease, incurable, if ground of, 674 
test of, 675 
disqualification, causing, İs personal, 675-676 
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Exelnsion from inheritance—(co//7 ) 
dısqualification (con2c” ) 
if removed by cüre of defect, 676 
divesting, if, after cüre of defect or subsequent birth, 676 
if applicable under Matakshara, 676-678, 
dumbness, 674 
enmity to father canses, 070-671 
meanıng of, ör, 
to propositus causes, 670, 671 
evidence of disqualıficatron, 650 
öx-communuceation no longer enuse Of, 057 
female herrs of, from survivorship, 495 
females, of, as a general rule, 656 
Hindu son of Mahomedan cönvert, no, of, 658 
dicey, if gröund of, 673, 674 
impötence, if erolund of, 6ss, 6s6, 674 
incurable disease if, ground of, 674, 675 
test of, 675 
insanity, if ground of, 673, 674 
subsequent, if ground of, 673. 
lameness, if cause of, 656, 674 
İapse from orthodox practice, no cause of, 66 
leprosy, if ground of, C7ç 
nature of, 675 
maıntenance, of dısqualıfied persons, 678-68o 
marrıage, expenses of daughters of disqualifted persons, 679 
vvith lovr caste and effect on inheritance, 601 
Mıt rule of, for defects, 676-678 
moral defects, cause of, 657. 
murderer of propositus, of, 672 
no, of distant heir by nearer in surviyorship, 498 
non-partıcipation in pröfit of şort Mit family is nöt, 540-541 
not total, 675 
onus of proving disqualıification causing, 673, 674-675, 680 
P C , on unchastıty causıng, 663. 
presumptıon against dısqualificatıon, 68o 
patrıcıde, of, 67o 
pro tıitute, heirs in natural family, of, if excluded, 661 See Prostitutes 
prostitution and Act XXI of r8so, 668 
prınciples of rules of, 656-657 
Reg VII of r832, effect of, on, 658-7s9 
religtous disability no longer cause of, 67-66 
remarrıage, by, of vvıdovr, 661-062 
renunctatıon of Hindulsm no ground of, 6s7-6s8 
of vvoridiy concern as cause of, 672 
son born after opening of succession, of, 676 
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Exclusion from inherıtance- (con/4 ) 


stridhan, from inhenting, if, caused by uünchastıty, 669 
subsequent unchastıty no gröund Of, s60, Göz, 748 
survivorship, from, of female heirs and daughter:s son, 495 
total, if, 675 
tumour incurable, if ground of, 674 
unchastıty if ground of —Ses a/so Unchastıty 

by, of daughter, 662, 663, 

by, of mother, G6z, 663 1 

by, of vvidovr, s60, 662, 748 

degrees of, 663-664 

if causes, from inheriting stridhan, 669 

if condoned by husband, no ground of, $s0, 662 
undıivided son takes to the exclusion of, divided, 404. 
vvidov marryıng Mahomedan, of, from husband”"s property, 661-662, 
vvidövy”s unchastity, if causes, s60, 662, 669, 748 

Ex-communication— 


dısqualıfed by, entitled to maintenance, s60-s6r, 678 
inheritance, if cause of exclusion from, 657 
moral and reltgious offences if cause, 665 
renunctatıon of religion, for, no bar to inheritance, 657 
Executıon—5:ce ludicial Proceedings 
Executor— 
legatee v”hen appointed as, 1041 
position of, before and after Hindu VVilis Act, ro9i-io62, 
Executory devise— 049 
Exequlal ceremonies— 
meanıng of, 640 
order of bersons competent to pertorm, 630-631 
persons competent to perform, are not all herrə, 640 
srxteen Sraddhas vith Sapındakaran are, 640 
Factum Valet— 
adoption of orphan ehallenged after 38 years validated by, (Cal ), 228 
of örphan nöt valıdabed by, 220, 231 
application of the maxım, 20, 1022 
difference betvveen tvvo schools, and, 20 
doctrine of, in and Mit schoolə, 19-21 
extensıon of, doctrine, to ancestral property, sr 
fathcr”s altenatıon of self-acqutred property, in, (Daya ), $94 
improber extensilon of doctinc of, in Day", cases, sr, 370, $94 505. 
marriage applıes to, 160, 174-175 
meanıng of, 19. 
Mıtakshara school, recognised by, ig, 
scope of the maxaım, 2o-2r 
vreyvv of Allahabad High Court, 20-zı. 
of Bombay Hıgh Court, 20) 166, 4 
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Factum Valet—(ce,/42 
vsevv (contd ) 
of Prıvy Council, ər 
violation of legal rules not excused by, 21 


Famıly— 
composition of, 327-328, 978 


immovable property vested in), 975 
members of, have birth right of maimntenance from ancestral property, 683 
Famıly arrangement—See Family Settlement 
agrcement not to partıtton invalid, sol 
bınding on p3rties, vvhen, ŞÖr 
consideration necessity, of, if any, 48o-48r 
contravening Hindu lav, invalıd, sor 
father, by, binding on sönə, (Mit ), 479 
he:r, not binding on, şor 
p artitron, as tö, şor-502 
purchases, not binding” on, SÖ 
registration, if necess iry for document of, 481 
yehat is, 480 
yyhether against Hİndu lav, şöt 
yeidovv, by, not binding: on reversioncrs not party to it, 745 
VVUH, by, 426 
VVill may be evidence of, 426, 1027 
Pamıily bustness—$-e lornt f imily trade 
Famıly custom—$5ec Custom 
difference of, from local custom, 28 
essentiil of, 28 
evidence to establish, nature of, 30-31, 939 
imp airtible est aite originated from, 932 
local custom different from, 28 
proof of, strict, 28 
unrmportant family, in, 28 
Famıly Debt— 
members hable to pay, 430 
Family Deity—Sec Famıly God 
Family God—35-c Endovment, lmages 
dedication of property to, 878 
approprtation of fent is not sufficient proof, 878 
obluyatıon to vofship, a moral one, 878 
outsiders not prevented from vvorshipping, 832 
statement before, if binding, gög 
vorship of, is voluntary, 878 
Family 1do1— 
consensüs Of vhole famıly may give extate of, another direction, 86o, 
divesting of, by consensu of vvhole family, 830, 


gift of, and its property valid, 89r. 
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Family 1do1—(zo,:4 ) 


oblıgatıon to perform pala, moral, 878 
property charged vvith vvorship of, 878 
vrhole famıly ın divesting estate of, includes male and female relations, 86o 


Famıly settlement— See Famıly arragement 
Family usage—See Famıly custom 


succession of eldest son for 8 generations proved, of .mpartibility, 939 
Father— 


alienatıon by, of ancestral property under Daya , 592, 595-596 
of Bengal school and /acZzzız vafef, 19-21, 370 
of Mit point family property, 380 38r, 38r, 441 
except for nevv business, 380 
of Mit self-acquired property, 267, 368 
ancestral mmmövables could be alienated by, ünder Diya, SO, $92 
Avyavaharıka debt of, 4414, 456-459 
breaches regardıng other"- property, 444 
can altenate ancestr il immovable for support of f imily, $g3 
partıtton ag unst son”s vüll, 503 
unequally dıstribute self-acqursitron among son-, 368, s92, 597 
cannəot alıienate ancestral immövables under true Dayi , İavv, 50, 592 
be compelled by son to portition, (Diya ), 592 
bınd sons by reviving time-barred debt, 463-464 
encumber yornt estateş to pre-empt other property, 446 
give share to stranger, on partitron, 503 
unequally dıstrıbute property among sons, 307-368, 592, S9$ 
competent, vyhen, to alıen ite family property, 413 
compromise by, binds son), 445, 479-480 
corody cannot bc alien ated by, under Daya , s92 
eriminal act of, 445 
damage done by, and son”ə İl ibilittes, 444: 449) 446 
danda, and sons habıility, as6 
daughter, lhable for marriage of, 129, 161 
Dayaq. lav of rıght of, in anccətral property hovv changed, 93 
death of, after decree against him alone, 477-478 
debt of, and son”s hability, 432-452 — See Debt 
decree aguınəst, if can be executed against sonə, 471, 478 
duty of, for early marriage of daughter, 129 
enmity to, causes exclusion from inhcritance, 670 
entitled to mörety on son"s acqulsitions, 592, 597 
executıon agaınvt, vhat passes by, 471 
of decree against, against son, 477-478 
family arrangement by, bınds son, 470 
by, voidable, 424 
gift to daughter, by, 422 
relations by, 422, 433, 448. 
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Father-—(on24) 

guardian, as, 380 38 
hardshıp on sons vihen, merged in young vvife, ş98 
heir after mother ın Mit s63 

to daughter, 829, S3r, 837 

to ma"ıden”ə property, 8z9 
history öf right of and son, 369-370 
immaral debt ef, 459 
indemhity clause in deed by, 445 
inheritance by, 563, örz, 625 829, 83, 537 
mnsolveney of, and sons İt ibility, 447-450 
interest, high on, debtə and sons li ibility, 460 
hable for marrrage of d üughter, 120, TÖ 
htrgation expenseo of, 445 
manager, as, 379-38t 


marrrage of daughter hrable for, 120, ör 
mortgge or money decree ag"ınst father, cin be exccuted against sons, 477 


surt, if represents son in, 473. 

suit, manager other than if can represent family in, 473 
nearest relations of, preferred to mother”s to maiden”. property, 820 
original texts ön pövver Öf, over ancestral property, 595-897 
ovvnerəhip of in anceətral property if absolute (Daya ), s93, 083 
partıtıon ag aınst son”ə vill, can, 503 

cannot be compelled by son to, (Daya ) ş9z 

entitled to tevo share on) 992, 596 

on, Cannot give share to stringer, 503 
povveer of, as Karta, vihen party to suit (Mit ), 380 

as m"niger of şort fimily (Mit ), 379, 38ə, 38i, 413, 439 

dı-posial of, of famıly property (Mit ), 379-38o 

over "nc estral property, (Daya ), so, s9ə, s98, 683 

over children, İ9i 

to aleenate self-acqurrcd property (Mit ), 367 
pre-emptıon money, İtabılity of, 446 

right of, if can be clarmed by son on sale by, 987 

repaire to property made by, 446 
rights of, and son in ancestral property (Mat ), 3ös 

in anceətral property under daya, so, $92, s98, 683 
sister of, $73 

as hetr to m"iden”s property, 83o 
sister”s son, of, S73. 

son”s son, of, 573 
son”. daughter"s son, of, s72 

sot s liability for, debt of Şee Son, Debt. 
stranger cannot be given share on partıition by, 303 
succession of, $63, örə, 62, Səo, 831, 837, 
suit against, in Mit , famıly, 468 
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YFather—(zosza) 


suretyship of, and son”s liabılıty, 456-457 
testamentary povver of over ancestral property 1038, 1030. 
texts on pövver of, over ancestral property, 505“507 
tıime-barred debt, revival of, by, not binding on sons, 413, 
tortuons act of, 440 
trade habılity of, 446 
useless gift of, and son”s hability, 486 
unequal dıstribution of ancestral property by, not alloved in Daya , ş9z, 
of movables to sons by Miıt,, 367 
of self acqulsıtion to sons by Mit , 308 
VVard of Court, vhen, and son"s lability for debts, 449 
VVill, by, 368, 3038 roqo 
giüft or inhritanee, 368 


Fathər s daughter s son — See Sıster"s son 


Father”s fırst cousin”—adoption of, valıd (Bom,), 240 
Father s full brother s son— 

preferred to hıs half brother"s son, 626 
Father s full-brotber a son”S 8on— 

preferred to his half brother"s son"s son, 625 
Pather”s 3rd, 4th, 5th and 6th descendants - 

SucCesston of, under Mit,, s68 
Father”s 4th, 5th and 6öth desendants— 

succession Of, under Daya, ölq 
Pather s gift— 

mmovables, in dauğhter”s marriage vvhen valid, 42 

of, to, daughter”s father-ın lav held invalıd, 842 

movables, of, deemaed impartible, $? 

self-acqurred property to a son of, 368 

succession tö, other than nuptial present, 868. 
Father a half-brother—heır under Daya,, 6rz, 625 
Father "s half-brother s 80n—heır under Dayı, özö 
Father”s half brother s son”S 80n—he:r under Daya, 626 
Father mother"s sister— 

succession of, in preference to maternal grandfather, (Bom ) 8ş3o 
Father 8 mother 8 ssster 8 80n-573 
Father”s paternal uncle"8 son—preferred to father"s sıster, 8şo 
PFather”s sister—heır as Bandhu, 573, 379 
Father"s sıster”s son— 

adoption of, valıd (Bom ), 240 

Bandhu under Mıt,, s73 

Gotraya ın Daya, örs 

half-sıster"s son, 626 

heir under Daya , 6T3, 

uterine preferred to half, 636 
Father"s sİsteTPs son”s 80Rn -571 
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Father s sister”"s son/s daughter”s 801—573 


Fathers uterinə brother— 
heir under Daya , 626 
preferred to half-brother, 636 


Father”s vrife— 
amount of maintenande of, determined by share on partition, 7ÖrT, 


cnnot enforce partıtıon, s23 
character of her interest in her share on partition, 523 
entitled to maintenance on partıtıon among step sons, 6o7. 


fo maıntenance onİy in Mad, $24 
to share on partitron even ag ünst father"s vvish, 22, 


m"ıntenance, amount of, determined by share on partition, 703, 
ch arge on her son"s share after partıtion vvith step sons, 607 
entitled to, on portition among step sons, 6o7, 
only entitled to, in Mad , s24 
nature of interest in her share on partıition, 21 
not entıitled to share on partıtion in Mad , 324 
partitron among son3 and step-sons, entitled tö maintenance on, 607. 
oannot be enforced by, s23 
on, get, no share in)Mad , 24 
on, sh"res eqully avith sons, 821 
share of, if in heu of maintenance, 522, 701 
on p"rtıition, S21 
on partition and stridhan, equnl to son”, 522, 
on partıtıon if becomes stridhana3, 23 
shares ın accretion to ancestral property, 522 


Fellovr caste people— 
heirs of Brahmıns under Hindu lav, 577, 614, 626 


no longer heirs of Brahmıns, s77 
Fellov student— 

heir under Hındu lav, 676, 614, öz6 

no heir under present İv, 76, 
Female—Sce VVoman 

alıenatıon by, heir, 7s6, Sor, 983, 

excluded, maintenance of, 679 

exclusron of, herrs from inheritance, 495, 555, 957 


gift to, 7rs, 823, 1oo2 

hardshıp on, due to esse lav” on bonafide purchaser"s rights, 74. 

heirs in Böm and Mad) s?77, 576 

rmpartible estate, succession to, by, 957 

inherited property by, if becomes stridhan, 720, 780 

yornt, hetrs if can partition, 780 

inheritance of, nature of, 749 

mn"untenance of, bonafide purchaser not ltable for, yoq. 
excluded, 679 
hoövv can be protected, 704-7oş 
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Female—(z-on/4) 

maıntenance—(cox2d ) 

right to, 684, 690, 693 
marrted vvoman"s property, preferred to male as heir to, 832 
members if can take by survivership, 498 
of yornt famaıly (Mit ), 328 

property ınherited by, if becomes stridhan, 736 750 

residence, right to, 690 

sebayet, if can be See Sebayet 

slave member of şort family, 328 —Sze Concubine 6z VVoman 
Female heirs— 

ın Bombay and Madras, $77-579 

precedence among, 577-578 

vrevv of Allahabad H C , 579 

Punyab, s79 

Sapındas of same gotr"e, (77 
Fictios— 

adopter"s competency, 233 

adoptıon, nevr birth in, of, 248, 251 2017 

begetting adoptee, of, 338 243 245 

Of, confined to certaın relations in Bom), 243 

pecultar and should be adhered to, 257-258 
Porfeiture—-Sec Divesting 
Forms of actıon— 

force of, 455: 

Manu”s text, on, 9fo 

Narada”s text on g-ro 

one, added by Naradn, ro, 7ş 

originally ergihteen, g-lo 
Fraud— 

advantage not to be derived from one”s övvn, 1020 

mortagagee loses priority through rozr 

Registration Act effect of, on, 1020 

settled account reopened for, 399 
Full-biood-— See VVhole blood 

excludes half-blood collaterals ın Daya succession, 609 

ın Mit succession, sö3, s54. 

Full-brother—See also Brother 

adopted son of preferred to atzasa son of half-brother, 261 

excludes half brother ın Daya successıton, öc 

ın Mit succession, $63 

heir to maiden s properiy, 829 

oblattons offered by, 643 

observatıons, on, $5s6-s57 

preferred as presentıng oblatıon to mother, 643 
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Full-sıster"s 8on— 
inherits yoıntly vrith half-sister"s son (Daya ), 613 


Gains of learning—dSee a/:o Gaıns of s”rence. 
Hindu Gains of Learning Act, (XXX of 930) 352 


property acqurred, by, ıs exclusive and seperate, 352 
Gaıns of science—See a/vo Gaıns of Learnıng, Hindu Gains of Learnıng Act 


do nüt zc2ud6— 
earnıngs of an astrologer, 3sr. 
gaıns of a Karkun, asr 
gaıns of an army eontractor, 381 
salary of a subordin"te yudge, 35 1-452 
z??c/6de— 
income from postinl C S,ası 
of a dancıng girl, asr, 
of a pleader, 3s1 
of a Prime Minister, 381. 
yomnt family property, regarded as, nsr 
incomes treated as, 331 
Hındu Gaıns of Leamıng Act, (XXX of 1910), 351 
property acquıred, by, ıs exclusive and self-acqurred, 352 
Gamblıne— 


forms of actıon about, ro 
sons not ltable for debts caused by, 486, 480 


Gandharva marriage— 
ceremonses requrred in, 668 See “ceremontes” under “Marriage" 


dısapproved form of marriage, 123-124 

Madras Hıgh Court, on, 168 

not obsolete, r68 
Garhastha—second stage of İife of tivice-born classes, 8sr 
Gauria Sehool—See Bengal school 


Ganuntama— 
Commentary on, Gautamıya Mitaksharas, 42 


Pıous purposes, property for, rmpartıble, gə2r 
text of, on successiqn”to stridhan, 822 
Gautamiya Mitaksharas— 
also knovn ar Mıtakshara, az 
author, Haradatta, 42 
commentary on Gautama Smrıtı, 42 
Gentoos or Gəntüs —Sec Hindu 
Gentoo Oode, 40 Sec Vivadarnava Setu 
Ghardamad—89ze Ghar)amaı 
Gharlamai— 
adopted son, sımılar to, Tzo, rzr 
dependent member ıncludes, 699 
Dvamushyayana form, resemblance of, r7o, 
Ghardamad, same as, I7o 
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Gharlamai—(:oəzd 3) 


Gharyavad, same as, 17o 
Hındus, among vvell-knovvn institutron, 170 
maıntenance, charge on the famıly ızı 
entitled to, 170, 697, 699 
if entitled to separate, 171, 607 689 600 
member of father-ın-lavv”s famıly, r7o 
origin of, 177 
status of, 170-1/1 
proof of, r71 


Gharyavad — See Gharlamaı 
Gift— 
acceptance cssential for completron of, 090, 991, 992, 096, 
of, by consent vvhen necessary, 99z 
ıs threcfold, 990, ,93 
not necessary under Bengal School, gər, 992, 1005 
vvhen complete (Mit ), gö 
Acts, effect of, ro07-1COS 
IV of r882 (Transfer of Property), 1ooz7, 1016, rory, roi8, ror), 1021 
I of, ıgrq, (Madras), roo8, 
XV of, 1916 (Hindu Disposition of Property), 1007, 1016, 1017, 
Registration Act, rorpı rozr 
Succession Act, ro06, 1017, 1018 
adopter”ə right to alienate by, of self-acquisitron, 274 
adoptton, arid acceptance essential, 247 
effect of failure of, on valıdity of, 283. 
affectionate, by father (Mit ), 308, qə2, 
ahenatlon by, of self-acqursıtton by adopter, 274 
ancestral movalles, of, by father exclusively to one son invalıd (Mit ) 367. 
benefit derived by those in existence at date of, rOo9 
class, future gift to a, 1ö12-1013 
to a, 1008-1000, 1013-1014, 
to a, enures for benefit of those capable of takıny, r0r3 
to a, lustice VVilson”s observation on, 1011-1013. 
classıificatıon of, 987 
codes and commentarıes, dıscussed by, g87 
complete, höv effected, ggo, 994, 1021-1023 
vvhen, 990, 994, 3021-1022 
compulsory registration of deed of, effeet of, 905 
conditton repugnant to, void, 1059. 
subsequent, sub)ect to, 989, 999 
condıtıonal, grs, 916-917, 980, 999) 1O$O, 
by VVill, röşo 
construction of deed of, 784, 788) 1003-100$, TOT131012, 1014), 101, 
of deed of, by husband, 784, 78, 823, rooş-roos 
of, to female, 82ş, 8z6, 827, rooz, 
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Gift —conid ) 


cyöres, applıcatıon of doctrine of, 852, törr, 1014 
daughter, tö, 1006 
daughter-in-lavr, to, 100$ 
dced, construction of, 783, 789, 1022-1005, (OTTİ-1012), (014, 1015 
necessıty of, 1019 
defcasance of, 989 
definition of, 990-990 
Derty, to, hovv eflected, 867 See Endovment, Hmages 
delivery of deed of, if necessary, 904, 006 
of possession if necessary, 995, 9090 
Of possession not essentlal, 993, 
Dharma ın Kali Age, 856 
difference betvveen Daya and Mit as to acceptance of, 991-992 
dıstinction betvvcen Eng: and İndian lavvə of, 992 
doctrıne of oyres, application of, 862, ror, 014. 
Of notice in, 1020 
donat:o nvtorfas catsa, 999 
donee”s exıstence, doctrine of, not supported by Daya , roo3, 
existence if essentlal, 999, 1005-1007 
habilıity, oz 
right vvhen accrues, 991, 990 
English and indian lavvs of, decision on, to a class, 1013. 
distinguished, ror s 
lavə oh and acceptance, 9094 
lav, rules of, reyardıng, 013, 1014, 1Or$ 1O16 
rule of construction if applıcable, 1014), 101$ 
enu meratıon of, by Narada, 988 
father, by, 422 
oh ovrfi and minor son"s behalf vordable, 424 
father”s, of ancestral movable exclusively to one son anvaltd, (Mit ), 367 
other than nupttral presents, succession to, 838 
feiales, to, 715, 823, 1002-1003, 1003-1006 
to, v”hether limited, 1002, 
forms of action about resumption Öf, g-iro 
uture, 1012-1013, 10185 
G P notes, of, hov efflected, gg8 
husband, by, construction of deed of, 784-78ş, 823, r093-iOcq 
by, of immovable property, 823, roo3-roo4 
by, to vvife, 78s, 823, 1003-1604 
İdols, to not in existence, 867 
İmage, of, and endovved proberty valid, Ser, 8gö 
immovables, of, höv, eflected, 994 
improper, of one” övyü pröperty not invalıd, ggo, 


Vrhat are, 988, g8ç-ggo, 
İnvalıd, vhat are, g89, 


İNDEX riö$ 
Gift—(cənz4 ) 


yomnt famıly property? of, 422-424 
Tüstice VVilson"s observation on, to a class, töri-i0r3, 
maıden, to, by bridegroom reverts on her death before marriage, 83o, 
marntenance grant, of, 999-10oz 
marrıage, and acceptance essenttal to, 167, 169 
meanıng of, 823-824 
meanıngs of different classes of, 987 g8o 
mental acceptance of, v”hen presumed), got 
Mıtakshara on, 988, g89-ogo, ggo-gəz 
mother, to, 1006 
movables, of hov effected, 994 
Narada, on, 988 
one of a sertes of persons, to, 1018 
over to heir of donor, 1015, 1017 
perpetuıty, rule of, 1018-1018 
2ersona designata, to, 283, rOL1 
not to be merged into clasə, 1011 
possessıon ın, 99$, 992 
Of, hovv effected, 694-095 

present and future, to a class dıstıngurshed, 1örz-roL3 
prıority of, g93, rOrş, 1018-1021 

Yaynavalkya, on 1018 
proper, vvhat are, 988 
Registration, Act, as to, 99 -998, 1019, 1021, 

if valid before, 997 

not sufficient for, 902 

of deed of after donor"s death valıd, go? 

of deed of, veəheh necessarv, 995 

yvvhen necessary, 995 
remoteness of, 1015-1016 

of, to be determined by possible future events, 1016 

requlsıites of, 900, 993 

for determining title in dispute betvveen donees, 993 
reversioner”ə Cönsent, vvith, 50s 
reversioner, to, Sor 
revocatıon of, 102: 
rule of perpetuity not applıcable to, for public beneht, oo? 
Sebayet, by, 8go 
sıster, to, 100 
Stridhan originated from, by relations, 715 
succession to father”s, other than nuptual oresents, 838 

(See Stridhan, Alienation, VVomen”s Property, VVills) 

testamentary, of, undivided interest vod (Mit ), 424 
T P Act afiects Hındu lav as to mode of, 993, 1007 

hov far applıes ın Hindu lav Öf, 1007, 1016-1017, 1023. 


1166 HİNDU LAVVY 


Gift—d(cosnfd ) 
unborn person, to, 993, 1007, TOrs, 1017, 1018-1019 
undıvıded coparcenery interest of, 422-424, g83 
interest, of, by VVill vord, (Mit ) 424. 
of, void, (Mit ), 424 
of vvhen valıd (Mit ), 424 
universal donee"s Hİability, rozir 
useless, v”hat are, 456 
valıd, vhat are, 988 
valıdıty of, yoint family property, 422, 424 
vvhen donor out of possession, 996 
vvidovry, by, of a portion to reversioner, 8öt 
of property acquired vvith inceme indicates it her övn, 777 
to daughter, occasıon of Govna on valıid, 768 
to son-ın-lavv of reasonable portion of property valıd, 768. 
vvhen held valıd, 768 
vvifc, to (Mithila School), 722, 8zş, 1003-1004 
to of ımmovables, 823, gös, 1003-1004 
to vyhether İrmited (Mithila), 723 
vyhether prohıbition of acqurring absolute estate, 827 
VVill, and. See VVills 
VVills by are gifts on last möment of life Söz 
vvomen, to, 715, 823, 1002-1003, 1005-1006 
Yaynavalkya on prıiority of, 1318 
Gıft in odoptlon—delegatıon of povver of by parents not alloveed, 229 
Gita— 
caste on, 145 
equalıty of, all, on, 844 
incarnations of the Detty in diflerent age, on, Ss, 
God— See Endov.ment 
Gotra—$-ec Sagotra 
adoption change of in, 251 
Bhınna gotra, Sapında, See Bandhu 
Guru if derived from, 88-89, g28 
marrtage vithin same rüle of prohibitton of, 99, 143 
me"nıng of 88, ırq, 
not exclusive to Brahmans, 88 
progenitors of, 88-89 
prohibition of marriage vyithin same applies to, regenerate classes (Mit, ), 
909-100 
Ragğhunandana on, 88 
status of Hindu determined by, 232 
text of Smrıt: cited by Raghunandana on, 88, 


Gotrafa— 
Dayabhaga İn, Örş 
Mitakshara in, 6rşə 
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Government—$ee Promissory Notes, İmpartıble Estates 


Govrna or Gamana— 
gift of immovable property by vridovr on daugbhter”s, valıd, 763 
güfts on, are Yautuka, 716 
meanıng of, 716, 


Grand father— 
danughter”s son of, a Bandhau, under Daya, Gös 
debts, of, 454-458, 460. 
descendants 4th, şth and (th of paternal, are Sakulyas (Daya ),6r4 
successıion of, under Daya , 6r3, 626, 
Of, paternal, under Mit , s66 


Grand-father”s sister”s grandson—s73 
Grand mother— 
if entitled to share on gartition, 523 
share of, on partıtıon, (Mit ), $24, 825 
Of, on partıtıon among grand-son (Daya ), sz4, 607 
Of, on partition s not stridhan, s26 
step-grand mother if entitled to share on partıition, 524 
not ıincluded by paternal, 566 
succession, of in Daya, 613, 625 
of paternal ın Mit, s64, s66 
Grand son— 
daughter"s son of, hetrs under Daya , ötə, 625 
interest of non-liability, tö pay, on debts, 431 
right by birth of in Mit, şort family, 30, ss8 R 
successıon of ın Daya , 6r2, ö2s 
of in Mit, ss8 
Grand-uncle — 
successıon of, paternal, sö7 
Grand-unele"s son— 
succession of, paternal, sö7 
Grand uncle"s son 8 8on— R 
successton of, paternal, $ö7 
Grants— See Maintenance Grants 
Babuana, nature of, 955 
Government, by, effect of, 937 
hereditary publİc offices, for, or 
holder of Babuana, ltable to pay reVenue and cess to the Ra), oss. 
of office, to, nature of, 936 , 
impartihble estate orginating in, 932 
Khorposh, ın Chota Nagpur, 7o0 989 
incidents of, depends on custom, 7oo 
maİntenance, nature Of, 955-056 
permanent hereditary, for, 99s 
to yunlor members out of impartible estates, 700, 084. 
permanent hereditary for maintenance, 959 
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Grants—(zos:4 ) 
Putra Poutradık, nature of, 956 


Sohag, nature of, 9s$ 
vrife, to, of pövyer of sale in İteu of maintenance conveys absolute estate, Səs. 


- 


yromen to, life-ınterest, 1002 
Great-grandfather— 
daughter"s son of, Bandhu in Daya , 6:5 


succession, of in Dayı, 673 635 
of paternal ın Mit, söz 


Great grandfathər"s daughter s son —63 
Great grandfathər"s son”s daughter"s son,— s?3. 
Great-grandmother — 
succession of, paternal, s67 
Great-grandson — 
succession of, ın Daya , ötr, 6aş 
İn Vit, sş8, 
three paternal ancestor"s of ın Daya, 6rş 


Guardian-—See Marrıage 
ad "tem, povrer Of, 410-411 
alıenatıon, by, 396, 408 
legal necessity for, aro 
voıd or votdable, ao8 
appointed by Court, pover of alienatıon by, 4o8 
appointment of, 405-407 


brother, elder, vehen, aoş 
certicated, cannot start nevç trade for VVard”s benefit, 350-357 


change of religion if disqialifes natural, 404 
contract by, 408-409 
hability of minor hov far, 408 4oo, 
Specific performance, if enforceable, qog 
co-parcener, if can be appointed, qoz 
Qpert can select ut person as, qoş 
may appoint ?ornt, 403, 405 
vrhen to “ppornt, 403,405 
Court”s yuridietion, qoş 
defacto and de/ure, 409-410 
defalcatıon by, minor”s hability on, sos, 
extinction of, povyer of, vyhen caused, 411, 
father, as, ın suit for partitron, soş 
as, of person and separate property of sons 8£z maıden daughters 404 
if can appornt, 404, 4O$, 406, 407 
if can substitute another as, qoq 
grandfather, vhen, 4os 
Guardian and VVards Act, if applies to Mat yomnt famıly, qor, 
yornt, may be appotnted by Court, qoş, 
hability of, qoo 
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marrlage causes extinction of, povrere Of, qir 
guardıanshıp in, See Marriage 
minor"s habılıty on defalcatıon by, şos 
Mit. yoınt famıly, of lunatıc"s property cannot be appointed, 401, 402, 402 
of mınor"s property if can be appointed, 401, 402, 4-3 
of person can be appointed, qoz 
property, can be appointed vhen members minor, 402-403 
mother, 
as in marriage, Saz Marriage 
alıenatıon by,)4:0, 
of separate property, 407, 40$, 
povver of, to appoint, qo6 
to sepırte, 4e8 - 
to transfer, 460 
purchaser"s plea of legal necessıity, 40, 
mother"s right if lost by re-marriage, 404 
natural, v”ho are, 404, 40r, 
parents, natural, 404 
change of religion, of, effect of, 404 
povvrer of, appointed by Cotrt, 407-408, 
extinetion of evhen eaused, 411 
of natural 4o7, 408 
Of testamentary, 4o8 
purchaser can, set up ple: of legsl necessity, 410 
purehaser”s rights, 410 
separate property, Of 407, 402, 402 
sister, marrled, if, 40s, 
sPpecific performance, if enforeeallle, contract by, 409 
step-mother, x hen, qoş 
VVall, by, if can be appointed, 404,406, 407 
Gudhala— 
meaning of, 183, ror 
son of the vor an”s husband, 161 
Gürü— 
gotra,fif derived from, 88-89, g28 See a/so Preceptor 
right: of if enforceable in Court, g38 
succession to office of, g28 See Successton 
yvho can be, 927 
Half-blood— See VVhole blood -. 
collaterals of, if yort herrs yvith those of full-blood, 56, 563 
observatıons on, s$$6-$$7 
preference of, relations of vrhole blood, to those of, ss6, s63, söq4, 609-6ro, 
Half-brother— 
adoptıon of, valıd (Bom ), 240 
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Half-brother—(zo,/4) 
excluded by full-brothers, sö3, 6:0, 628 
father"s, son postponed to full-brother”s son, 626 
father”s, son"s son, postponed to full brother"s son"s son, 626. 
“pbservatlons ön, 656-557. 
snccession of, 563, ro, 625 
Half-sister— 
hefr"in Bom, s77, s88 
next to full sıster, s7 5 
precedes paternal uncle, S78 
sons of, hetr uvith full sister"s son, 609, 613 
Harita—Dety, devolutron of, 92o 
Haya-Sirsha—reneval of decayed im"ges, 84s. 
Heirs— 
chastıty if neecssary for all female, söo, 663-663, 665 See Chastıitye 
Dayabhaga, under, 6r1-ğıq, 635-626 
disinherison of, höv, can be effeeted, 320, 1040 
docetrine of: spiritual benefit no test of heirship, öt? 
exclusıon of female, 495-496 
existence Of, vvhen succession opens, 609, 676 
female, exclusıon of, 495-496 
ın Allahabad, $70 
ın Bom and Mad, s77-579 
nature of estate taken by tvvo ör more, 749 
povver of alıenatıon of, 7s6, 766, 773-774, 98r, 983. 
hability of, by survivorship, 431-432 
Matakshara, ss8-s79. 
and Daya, compared, öts 


and Daya, do not difter as to the persons veho are, $90, 61$ 


dıivides, into Götrayas and Bandhus, $7o 

persons havıng noq relatıon, of, s76 

prıncıple, meaning of, 48 

right of, not dependent on propritetor"s pleasure, 320 

spırıtual benefit, doctrine of, no test of herrship, 617 

Srikrishna”s order of successron of, 625-626 

Stridhan, to, of vvidovr vrithout issue, (Mat ), 743 

subsequent birth of near hetr does not divest, 609 

vrife espoused in dıisappröved form not, ss9 

Yaynavalkya”s dıvision into tvvo classes, $70 
Hemadri—endovrment for educatıon, on, 8şo 

author of Chaturvarga Chıntamonı, 40 

Collection of Smritis, qo 


Heritige— 
ancestral and self-acquıred property, 337 
Daya, meanıng of, 337 
Dayabhaga, according to, şgo 
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alvvays obstructed, s9o., 
definition, of, 336. 
yornt inheritanee of obstructed, 342-343. 
Mıtakshara, according to, 335 
obstructed, self-acquıred ıs, 34 
obstructed and unobstructed, 87, 336. 
prımary meanıng of, 319-320. 
Priıvy Council on, 730-73 
tenaney ın obstructed 1s tenancy-ın-common, 342 
unobstructed, 321, 336, 337 
Hındu— 
Act XXI of r8so, effect of, on renunciation of Hindulsm, 6ş7:66o See Acts, 
ancıent times, in, 192 
Brahmorsm, eflect of embracıng, by, 66 
Chrıstianity, effect of embracıng, by, 6ş-66. 
cıvilizatıon, compared vvith VVestern cıvilization, 134 
English rules, application of, to 1037-1034 
Gentoos or Gentus, meaning of, 6o 
ideal of life, 134, 8s2 
of, marriage, 124 
İslamism, effect of embracıng, by, 68 
1avv — See Hindu İavv 
İegislatıon protectıng apostates, 66 
meanıng of, 59 
non-“Hindu if can be subyect to personal lavr of, 698 
origin of the vvord) 59 
teconvers:on to Hınduism, 67. 
religion and conversion, 6 
renunciatıon of Hinduirsm, effect of, 65, 657 
stages of, İife of, 8sr-8s2 
vvho are, sö 
Hinduism— 
Act XXI of 18s0 on eftect of renunciatıon of 657-660. See Acts. 
conversion to, 67 
another religion effect of, 6, 66, 
in marrrage See Marrlage 
legislation protecting: Hindu: apostates, 66, 
orthodox habits given up vyhen if Hindu lav, applies, 66, 
reconversıon to, 67 
renunctation of effect of, 65, 657 
Hindu Gains of Learning Act (XXX of rg3o)—?4 
property acquıred by gains of leainıng is exclusive and separate, s$$2. 
separate property under, 3$2 
Hindu lav— 
Acts relating to, 69-74 $ee Acts, 
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Hisdu lavr—(co,/49 


adyective and. substaritive, 11 See Adyeetive lavv 
admınıstratıon ef, by European yudges, 48-50. 
adoption cf evidence of, 64-65 
alteratron of by yudicial decistons, $C-s3 
applıcabılıty of, 59-65 
onus of proving, 65 See Onus 
vvrhen orthodox habıts yiveu up, 06 
approved customs source of, 12 
Brahmos governed by, ör 
Gase-layv” as source of, 48 
changed by legislature tribunals, so-ss, 69-74, 465 
codes of complete and exhaustıveş İİ, 78$ 
commentar:ie3 of, 33) 35 
of, in Mahomedan beriod, 37 
commuuities göverned by, 6ce24 See a/so, Communittes, 
custom as source Of, rz 
development of, by courts, 48-s$ 
distinction betvveen agnates and cogn tes as heitr still exists in, 634. 
divergence betiveen commentaries and yudict il decisron on, $0-SI 
dıvine origin öf, 11, 
English lav, and, on legitimaecy, 176 
English lavyyers responsible for change in, 48, so 
treatises Of, on, value of, 49. 
translatıons as means of accesə tö, 50, 7$. 
estates inconsistent avith, not to be created by vill, roşq 
famıly not Hindu by descent, if göverned by, 64-6s. 
forms of actıon ee Forms of action 
Hındu yurisprudence, division öf, 7$, 
itiüməoral custom, vvhether recognised by) 23-24 
TudiciraT Committee”s observation on admınıstration of, by European 
Tudges, 49-50 
İudicral decision altering, şö 
as source of, 48 
landiord and tehant, relating to, 74-75 
legitimaeyş on, if same as English lav, 176. 
mügratron and school of, 67 
müsconception of, as to status of members in impartible esfate, 943. 
Nambutrıs göverned by, 64 
non-Hundu, if can be göverned by, 64-6ş, 658, 
Vievv Of, it, 
non-terntorial lav of Hindusthan, 11 
novv in force, 68 
onus of proving applicabalıty of, 65 See Onus, 
Ovrnerəhip in, 362-363 
personal lav of the Hindus, 6g, 
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perverts hovv far governed by, 66-67 
quası-territorial nature of, 67 
schools of, s€-s8 See Schools 

Of, are quası-territorial, 67 
Smriti a source öf, 3, 14. 
sources Of, 12, 17 
Sruti a source öf, Iz 
statutes "ffecting) 69-74 
T P Act hov far qifects, 73, 993-994 
tyıng up of property favoured ın, 78 
usages as evidence of, 23 
vvho are governed by, Go 


Hindu Lav Books— 
adoptıon, on, 195-196 
authoritres in different schools, ş6-s8 
Colebrooke”"s method of translatıng, 76. 
English version. of Sanskrit, 75 
European authorittes on, 48-şo 
mrsconstructions of, 76 
mistranslation, 75-70 
Hiudu Shastras— see Shastras 
Hındu VVido v"sa Rə Marriage Aet—see Acts 
Act XV of 186, o, r82-183, 197, ao, s6r, €93, 747, 748. 
maıntenance if alloved by, €93. 
Hindu VVills Act- See Acts 
Act XXI of 18zo, ?r, ro32-r334, 1038, 1336, roşg 
obyect of, 1032-1033 
History —v omen"s posıitton of, 205 
Holy orders—Sec Endovment Rehgious order, 
Banaprastha, 8sr 
Brahmacharı, 8sr, 852 
civil death, 84 
Math, meanıng of, 8s3, 
Mohunt See Mohunt 
original text on, 854 
persons of, 8s: 8sə, 
property of persons of, 8$2, 
Sadhu ların, 8s4 
Sannyasıes, 8s3. 
Geremonres for being, 8s4. 
proof of, 8s4. 
stages of life, 8 r-8s2. 
Vaishnavas, $ş3 
stüiccesstion to, 183, 
Yat), 8 - 
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Homa—8see a/so Adoptuon 


adoptton by regenerate classes necesSsary ın, 249. 
by Sudra, not necessary ın, 248 
by vvidoyy, if necessary in, 249, 250 
yyithin same gotra not necessary İn, 249 
Datta Homa, 249 
dıstıngüishes Dattaka from Dattrıma, 2$o, 
vıcarıous performance of, 249 
v”omen ıncompetent to perfrom 249 


Husband"s See Husband and vvife, Hüusband"ə assent, Hüsband”s gifts, VVife 
bound to live veith vife, 72 
to marntaın vvife 173, 693 
to provıde residence for vvife, ry2 
competent to absolutely give immovables to vvife, 8əs 
control of, over gift by stranger, 719 729 
his gift to venfe, 729 
vvife”s earningsş 719) 729. 
güft, by, to vvife, 718, 823 See Hüusbandıs, gifts 
guardıan of vvife, 171 
hetrs of, succeed to marrted vomnn"s property, 823, 83r 
mınot, cannot be güardian of minor vvife, ir 
relatıon of deceased, preferenttal guardian of vife, 7 
right of, over vvife”s propetty, 720-721 
successton Of, to matrried vvoman”s property, 830 
to vvife”s Stridhan, S3rc, 837 
vvidosy”s maintennce charge on state, 173, 694 
yvife"s domietle same as of, 69, 171 
earnınx, control of over, 719, 729 
mnintenance charge on property of, 693-604 
personally liable for, r72 173, 693 


Husband and vife— 
essentral ceremone) for creating status of, r69 
form of actıon about, ro 
güft and acceptance create relation of, 169 
herrs in approved marftage,i23 
Sapındas, are, 09, 122 
offence of harbourıng, no, So 
unıity of, 173, t8o, 85 
vrife”s interest in acqursition by İoint trade of, is stridhan, 342ş 710, 


Husband"s assent — 
adoptton, to, different vievis on, 203-207 
essenttal in Bengal and Benires, 205 
if necessary at the time of adoption, in Mithila, 205. 
for Tarna vvidovy, 209 
in Bortrbay, Madtas and Punlab, 206 2oz. 


k 
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Husband”s assən t—(cos24) 
Bombay Presideney, 226 
Maharatta country, 336, 
if requrred in gift as: in acceptance, 227 
if operative after, hüsband”s death, in Bengal ahd Benares, 256, 
if presumed, 206, 224, 227-228 
not operatıve after husband"s death in Müthila, ao5 
povver, looked upon as, 398, 
HMusband”s gifts— 
Adhıvedanıka, meaning of, 718 
after marrıage becomes Anvadheyaka Siridhan, 719 
Anvadheyaka, meaning of, 718 
rmmovables of, not to be disposed of, 7rg, 833, Beş 
movables of, may be disposed of after hıs death, 7:9, 
nature of, 7ro, 823 
on the occasıon of marryıng another vife, 718 
vvife"s interest, nature of, in, 7rg, 823, 
1dioey — 
excludes from ınheritance, 673 
meanıng of, 673 
onus of provıng, is on party alleging, 073 
TIdol—See Tmages 
Tllatom son-ın-lavr —See Adoption 
agreement, necessity of, 295 
proof of, 29s 
adoptıon in Dattaka after affiliation of an, 396 
affiliatıon of son-ıin-layv,, 29$ 
onus of proof, qf, aş6, 
custom of, exists among Sudras of the Kamma caste, 205, 
ın some districts of Madras, 295 
meanıng of, 295 
non-co-parcener vvith Dattaka son living: iointiy, 296 
onus of, proof, of, z95. 
origin of, 295 
position of, z9ö, 
relatıonship of, vith natural family continues, 296, 
rights of, 296. 
Sudras of the Kamma caste, amöng, 295 
shares equally vith begotten son, 296 
valıdıty of, marriage beimg after death of adopter, 295 
Hlegitimate brother— 
share of, on partıtion among Sudras, $25-26 
shares ın fathers separate property, $26. 
survivorship, of a Sudra takes by, 496 


Hlegitimate dauzhter - 
excluded by brother”s son VBom 2) s78, 
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Yiegitimate daughter -(“or/4)) 
by legitimate daughter, 563 
right to maİntenanee, of, yoo, 


Tlegitimate son— 
adulterous"intercourseş by) 335 336. 
by Sudra vvqman entitled to maintenance, 237, 229 
ecannot claım maitntenance vrhen mother nön-Hindu, 335, 
concubıne, by, 329-332 
co-parcenary of, 324, 499-498 
Dası-putra, meanıng Of, 330, 331“332 
dependent member, as, to be maıntarned, 328, Ö07e 
entitled to share yyhen father Sudra, 239, 495 
infant, to be maintained, 682 
inheritance of, 237, 329-332, 334 
yomntəfamıly, constitution by, 334 
member of, 328, 4c6-498 
legitimate son of predeceased preferred to divided brotl er, 334. 
maintenance, rıgnt of, to, 237, 329, 315 690 700 
right to, is personal, 335 
right to not heritable 33$. 
of Sudra, 335, 700 
mensber of famıly, vehen, 328, 
non-Hındu mother, by, not entitled to marntenanc ”,g 335 
partıtton, right to, 33S, 497, 498, 503 
paternıty cf, no presumptuon as to, 334 
to be proved, 334. 
property obtaıned for maıntenance, not ancetral, 244 
representatıon, rıght of, 334 
rights of, 328-337, 234, 335, 496-498 
share of, of Sudra, 237ş 329, 334 
of Sudra fatherş during his hfetimə, 334 
no, vvhen father left no separate or self-acqutredipiopertv, 314. 
Sudra,”of, cannot clarm share during fatherm, hfe, 334, 
cannot inhenit collaterally 335 
entitled to share 237) 329. 
no rıght by birth in fathec”s propertv 334 
succeeds if not born of adulterous or forbidden intercourse, 
335, 330 
vvhen entitled to succeed, 33$ 
status of, 338 - 
unmarried vvoman by) and adulterous intercourss, 33$. 
texts on rıghts of, 329 See Texts 


Images—See Endovment, Famıly God, Famıly Idol, 


ancıent, or vhen origin ünknovvn not to be replaced, 834. 
consecrated, manıfested therein God orvrner of properey 835 
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Tlegitimate daughter— : 5. 
consecration, if necessary before gift, 867. - 
dedicatıon of property to, Sör 

to idol by mantras not regıstrable, $ör 
definitlon of, 862 
delty, family, 878,” See Family Detty, 
yuridical person, Sös, 
property if vests in, 8öz-868 - 
symbol of, 862 
devolution of, 919. 920 
destruction of, does not destroy endovment, 8öş, 
endovment not destroyed by destruction of, Söş. 
famıly derty, 878 
gift öf, and endovved property, if valıd, 8ör, 
to God, if requlres registration, 80r. 
to idols not in existence, 867, 868 
to trustees for idol registrable, Sör 
God, ovvner of property, 8S6s, 924 
invisible spirit and not material, yuridical person, Sos, 
İuridical person, hovr far, 86s, 860 
İocatıon of, 863 
materıal, not yuridical person, Söş 
mater:als for makıng, 848, 833 
cat, before, go8-gog 
obyect of vvorship is manifestation"of God in, 863, 
Of vvorship not, 863-864 
ovvner of propertyə if, 867, 868 
partıtıon Of, 019, 920, 930 
removal of, 863-864 
of, conditton for, vvhen valıd, 863-864 
repairable, not to be replaced, 864 
replacemunt of, must be expeditious, 834 86s 
vvhen allovved, 823-864, 865 
vrhen not alloved, 863, 894 
Salgrama, devolutuon of, gzo-ozr 
if divisible, g20-gə1 
sanctıty of, not destroyed by removal by dceree-holder, 866 
sıgnıficance of, 862 
statement before, 969 
substituted, to be consecrated, 864 
symbol of derty, 8öz 
text on devolutuon of, gıg 
on materials for, 844 
trust for vvorship of, for public charity,,af reqnires reşistration, 861. 
əy m ə — —..—— 
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Tmməmorlal Gustom-—- See Custom 

Immoral—See also Debts 
connectıon betvveen debt and, character tə? be proved, 459”460, 
debts fər, purposes, 431, 489-460, 


Immoral Custom— See Custom 
conflict of rulıngs vvith respect to, 24. 
recogaoised by Hindu lav, 23-24 


Ymmovable Property— 
acquired vvith surplus income by vvidovv, 776-777 
alıenatıon by uvidovy OF, acquired vvith sürplus income, 776-777. 
definition, of, rozo 
father”s povver of alrenatron of self-acquired, 368 
povver över ahncestra), under Day3 , $92, $9$-596 
impörtance of, in İndia, 382 
vridovy, if full ovvner Of, acquired veith surplus income, 776-780. 
Tmpartible—5-e Impartible Estates 
army contractors, gaıns of, held, ası 
astrologer, earnıngs of, if, 3sr, 
estate— See Impartıble Estate 
gaıns of personal executmon unaided by famıly funds are, 351-352 
of science vvhen, 351-352 
İmages, 9r9-9zo 
Karkun, income of, 3sı 
plous purposes, property for, 920-92r. 
surbordınate ludge, salary of, 331-332 
things vvhich are, 841-542 
vvhat are, $41-842 
Impartible Estates — 
accretions to, 953-954 
accumulatıons pass to herrs under ordinağşy lav, 945 
adverse possessıon, nature of, to create, tıtle to, 970 
alrenable unless otherivvise proved by custom, 943, 944, 946, 947. 
alıenatıon, povverlof, by holder of, 941, 942, 945-950 
Amgaon Zemindarı, göy 
Babuana grants, 955-956 
Betia estate, 938. 
British settlement, effect of, on, 937 
case-lavv on succession to, gös-g69 
creatıon of, not possible, 934-93S) 946 
custom, creature Of, 932, 935, 936, 9SO 
regulatıon of succession, by), 937 
debts of deceased holder of, if charge on the estate, 9şo-gşr 
descendants of original grantees entitled to maıntenance, gş8 
devise by holder of, o47 
Dhalbhum estate, 968, 
Durbhanga Ra), 95 
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evidence to establısh impartibility, 035) 939-940 
extention of, g40 
famıly arrangement, 932. 


family usage suffictent to establısh impartibiltty, 937, 939 
Government grants, 938 


grantee of maintenance grant not entitled to subəcil, too 
grants by Government, 038 
gtants reverting: on failure of male İssue v”hen valıd, 9s6, 
Hatvva estate, 936 
history, of 93:-934 
holder of, acquisitton by, 053-954 " 
bound tə preserve corpus int aciş 941) 945 
competent to dıvıdeş 947, 
com çetent to altenate tn absence of cöntrary custom, 943 
en)yoys pr:vilege of appropriating surplus income, 949. 
holder”s right of alienatıon, 941, 942), 943) 944-980 
right simrlar to Hindu vvidovr”s, 953 
Hunsapur or Hatıva estate, 936 
illegitimate brother sücceedəlto ,ın preference to remoter legitimate 
relation, g7o 
impartibility and olntness not inconsistent, 940, 042 
no ground for inferring absence"of co-ovrnershi p, 946 
Tharia estate, 967 
lomnt ovrnership in, 940, 041), 042, 944), 945), 040 
TudicialVİCommitteə on alienatıon by holder of, 947) 949-080, 
yunror members of, entitled to marntenance, 954-956 
hving in different village, if indicates separation, 942, 944“9$$, 
surrender by, evidence as tö, 944 - 
Killayet and Güyrat estates of Orissa, 967 
Madras İmpartıible Estates Act (11 of 1904), 9:8 
Madras İlavv relatıng to, 945 
maintenance amount of, 080 See Marntenance Grants 
clatmant”s remedy on refusal to pay, g6o 
descendants of original grantee entitled to, gs8. 
fromiholder of, 41 
grants, alıenable, if göo 
ancestral v”hen, göo 
impartible, if), gö, 
Khorposh, 939 
mıneralə, right to, İn, 959 
, nature of, 936, 957-958 
İn Chota Nagpur, 956, 959 
ın Pachete Ra), 957 
in Patkum Ra) 952, 
pa.tləle if, göo, 
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İmpartible Estates—vos/4) 
permanent hereditary, 959e 
presumed for life, if,59$7-058 
Putra-Poutradık, 956 
resumable, if, 937 
to, yunror members of, 954 950 
hovr to be given, 958-gş9 
right to, if düe"to co-ovrnership or relationship, 958 
incident of co-ovinership in, 942 955 
vrho are entitled to, 955-958 
vvithholding of, clarmants, remedy on, gco 
Nımar Zemindarv, 936, 937 
Nuzvıid estate, 938 
onus of ıimpırtibility, 935-936 ı 
separate property, 944 
origin of, 931-933 
in Chota Nagpur and Orıssa, 9i$ 
Tıginal text on, 93t 
Permanent Settlement, effect of, on, 933. 
Polliam, meanıng of, 940. 
presumptıon of impartıbility vihen arises, 937 
Zemindary, if any, 036 
prımogeniture, custom of, regülates succession to ee Primogeniture, 
prrority in süccession to, of sons by different mothers, gög-gzo 
Privy Council on alenatıon by holder of, 947) 949-950 
Putra-Poutradık grants of Chota Nagpur, 96. 
Rayes, 93r, 935 . 
dıstingüshed from Zemindary, 9aş 
Ramgar estate, g57 
regulatıons affecting, 933-934, 082 Sze Regulatıon, 
release of service attached to, effect of, g36 
right to mazntenance incident of co-ovrnership in, g4r, ox. 
Sadak Aryunı Zemindary, göz 
savıngs pass to hetrs under ordinary lavr, 945 
sepəratıon of yuntors members, 943 
Shivagunga, 930-041 
Sohag grants, 9,5 
son if acqutres right by birth in, 942, 943, 944, 950 
spectal usage, requrrements of, 935-936 
3265 successtones, right of family member, if, 943, 943- 
successıon, by survivorship to, prıncıple regulatıng, 942 
by vvidovr and, g48-g39, göz 
Dayabhaga and Mitakshara, dıstınetion betvreen, as to, 966. 
illegitimate brother preferred to remoter relatıon, 9?o 
Mitakshara rule, p66, 968. 
priority among sons by different mothers, 969-97o, 
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regulated by custom, 937, 963, gös-966, göy, 968, g69 
traced, hovv, g69 
survıvorship follovs co-ovrnership and şort tenancy, 943. 
rule of, if appl:es to, 941-942, 943, 944 
Talukdarı of Oudh, g68-gcg, 
treated as ordınary property as to aheenataon, 052 
Zemındary, dıstınguished from Raş, 99 . 
presumption, of impartılıtity, if any, 930 


İmpoteney— 
inheritance, if disqualificatıcn in, Öxs, 650, 674 
marrtage, if disqualificatıon for, 127 
Incurable Disease— 
İncurable tumour docs not exclude from ınheritance, 674 
inheritance, causes exchision from, of, 674, 67$ 
İndivisıble Properties — 
İmpartıble things, 841-842 
Infant—Sec Minor 
Imherntance— See Exclusıon from İnheritance, Succession, Survrvorəhip 
Act, Hındu Lav: of, 74, 567 
adopted son can give up right of, 260 
agnates preferred to cognates ın every system of yurisprudence, 633 
Bengal doctrine on vvoman"s, extended to Mit, 738 
Changes on, taken by İlmited ovrner 754-758 
cure of defects, effect of on, 677 
dancıng girls and prostitutes, to the properties of, 660, 661, 667-669, 
Baı-84z 
Daya, derivation of, 39. 
Dayabhaga, order of, 600-684 
degrees for marrrage, if dıfferent from that of, 103-104, 104-114 
dısinhertance hv, can be"effected, 1040 
dısqualificatıcn for See Exclusion from inheritance 
for, is personal, 675-376, 
exclusion from $Şee Exclusion from inheritance, 
illegitimate son of Sudra, of, 337, 329) 335 
lav of, 319, 320. 
İlmit as to dexrees, of descent, 303 
marıntenance, labilrty for, İrmited by property inherited, 683 
Mit, mode of devolution, 320, 
orğer of, x48-c77 
yule of disqualificatıion for, 676-677. 
müurdeser excluded from, 671 
natural love and number of degrees of relationship for, 320, 631-632. 
ofıgın of lav of, 369-320 
original texts on, 463, 464 
teXis on exçlusion from, 65$-6s6. 
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İnheritance— (cc,./4) 


patrıcıdes excluded from, özi 

posthumous son”s rıght of, 304, 365 

prohibited degrees for marrtage if, Bandhus for, 103-104) 104-114 
Sanskrit avord for, 319 

son of dısqualıfied person born after succession, no divesting, by, 676. 
survivorship ör süccession vhen applıes, 320-324. 

unchastıty if excludes from, 663, 663 

vvidovy, by) forfeiture Of, 7479 


Isanity— 
Act Xİ of ig28, as to exclusion from inheritance, for, 674 


excludes from ınheritance, if, 673 674 
marrıage, if disqualıRcation for, 126-127 
need not be congenital for excluding from inheritance, 673 
partıtıon, at the time of, excludes from share, 673 
subsequent, does not divest co-parcener, 073. 
suspends right vvhile subsisting, 673 

Tasolveney — 
Act, Presideney-tovrns, 447 
insolvency of father and son”s lsabılıty, 447-450 
Receiver ın, can attack colourable transactıon, 460 

vrhether gets possesston of şornt famıly, 448-4so 


İnterest— 
borroving by vvidovy at high rate of, to be şüstified by proof of necessıty, 


759) 707 
Damdupat, principlesə of, v”hen applies, 7t, 462-463, 768 
grandfather"s debt, on, 456, 460 
onus on creditor to explaın vəhy rate high, 46, 433. 

mere statement, high not sufficitent, 461-462. 
rate of, vhen high, onus on creditor to explaın, 461, 483, 768 
reduction of rate of, vrhere necessity for such rate not proved, 7€8, 
sonfs labilıty to pay high rate, 460, q46r, 462 
İntermarriage—Scec Marriage 


Acts on, 160 
II of r872 (Special Marriage Act), i6o 


XXX of 123 amends Act İH of 872, r6o 
marrıage betvveen different castes sanctıon by, i60 
of a mm having vvife, not sanctloned by, ı6o 

betvveen Bairagi and not Barragı, held vaild, Işo 
Banya and ıllegitimate daughter of Brahman held valıd, 
157 
Brahmana vvoman and man of Kshatrı caste held ınvalıd, 
187. 

different castesisancetioned by legislatron, i6o, 
difterent sects of Lıngayets, ı6o 
Dome Brahmana and Haree girl held valıd, r57, 
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İntermarriage—(zor:4 ) 
mabra Raiput and Tarkhanı vvoman held valid, 1s7 
K aıbarta and Tantı"not presumed, 150-160 
Kayastha and Dome held valıd, ısz, r58 
and Sahoa, custom in some places, r6o 
and Sudra, not valıd, ıs8 
and Tantı held valıd, rsz7, rs8 
Kayasthas of sub-divisions in Bengal and Oudh, rs8 
Sikhs, among, held valıd, 160 
sub-dıvisions of Kayasthas not common in Bengal and Oudb, rs8, 
of Sudra tribe alloved by Shastras, r58, so 
of tribes, 1$7, 160 
sub-section of same cast not prohibited, rs9 
Vaidyas and Kayasthas, custom of in some places, 160 
Vaishya and illigitimate daughter of Vaishya, held valıd, rs9 
yyvomanfof higher and man of lovver caste condemned, rs6 
yvomanlof lovver and man of higher caste recognised by sages, 1s6 
Dayabhaga on, 156 
legislation on, betyveen different castes See Acts under this heading 
Mıitakshara on, 16 
prohıbıtton of by latest commentators, 159,) 
sages on, 156 
sub-dıvisions of same easte, betuveen not prohibited,”ıs9 
valıd as betvveen parttes and 1ssues, 187 2 


Interpretation—See Construction 
Hındu lav of , 25, 78-79 


Involuntary sale—See Compulsory sale 
Yagannath”"s Digest—4o See Vivada Bhangarnava 
Yaimini— 
end of Dharma on, 3 
Smrıtı and Sruti, anthority of, on, 4 
a/1ains-- 
adoption, married boy may be taken in, 247 
no religious ceremony needed in, 248 
no restriction of age, for, 247 
orphan of, valıd by custom, 231 
peculiarıties of, 207, 231, 247, 248 
göverned by Hindu lav, öz 
yridovv takes husband”s property absolutely in Mangole, Uplate and 
Balapur, s6o 
YTimutavahana-—author of Dayabhaga, 38 See Dayabhagza. 
YaratkKaru—legend of, teachıng duty of begetting male issue, 217 
Yolnt family — 
advantages of, 325-326 
based on prınciple of subordinatıon, 32$ 
benefits of, 325-326, 
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Yolnt-Pamily-—(ror/7) 
chevsished  institution of Hindus, 324 
community of, intere.t in property Öf, 20 
constitution of£, 32$ 
contınuation of patriarchal family, 384 
Dayabhaga under, ancestral property no yomtness betvveen father and son, 


ın, GOT, 
Bengal ın, 600 


blending of self-aequnred and )oint property by a brother effect of, 604, 
Dayabhaga lav, changed by Court, 6or 
difference betvreen Mıit and Daya,, Sgo 
elements of same as ın Mit, 6oz 
enyoyment of same as ın Mit, s20, 602, 
father"s position in, Gol 
changed by Courts, 6or-604 
share ın son)s acqulsıtıon, Cor-0oz 
hardshıp on sons, 6o2 
Pont property betvveen father and son vvhere possible, Gör 
İornt tenants not ın, ğoz 
Karta"s position same as ın Mit, s20-sş2r, Goz 
manager”s povrer in same as ın Mit), s20, Goz, 
onus of provıng acqulsition by members as ?ornt property, 602-603 
partıtıon, s97 See Partition 
means gift in father s life time, Gör 
presumptton — See Presumption 
presumptıuons of same as ın Mit, 6oz 
rıghts cönferred on fathers by Courts, 60r 
self-aequisıtıon by a member of, if becomes )oint property, 662) 603. 
son"s acquisıtton if pörnt property of father and brothess, ğor-002, 
tenants ın common,yın, 6oz 
test for deciding” if self acqursition becomes )oint property, 633. 
texts on ancestral property, 598 
difference betyvveen Mat and Daya, ego 
educatıon expenses of, ın, 327 
enyorned by Hindu Shastras, 324 
yünror members status of, 32$ 
Mıtakshara under, alıenation See Alienation 
debts See Debts 
devoluttone (ez a/vo Succession 
xccession nöt succession on memberis death, 400. 
charges on undıvıded share passıng by survivorship, 493. 
Co-parceners, ınheriting from möther, uncle, etc, 492, 
tenants in common, v”hen succeed as, 4955 
course of, determinatıon of, 323-324 
daughters"s son excluded from survivership, 468 
female heır excluded from survrvership, 49$. 


members if can take by survivorship, 495-400, 498-şoo, 


İNDEX ı16ş 


Yolnt-family —(cosz4) 
Mitakshara—(con:d ) 
devolution—(cos/4 ) 


il1egitimate brother of Sudra taking by survivorship, 496 
İoit donees take as tenants-in-commoön, 492 
purchasers take az tenants-ın-cemməon, 492 
İornt tenancy See yoint-tenancy 
yornt tenants members hold as, 491 
members hold estate as 7oınt tenants, 491 
modes of, 32o 
order in succession differs from that ın suürvivörship, 499-496 
of by survivorship, 493-494 
successıon ee Succession 
success:on to obstructed heritage is tenancy-ın-common 492 
survivorship See Survivorship R 
tenants-ın-common, co-parceners vvhen succeed as, 492 
donees, vrhen, 492 
purchasers v”hen, 492 
vesting and divesting 374-37£ Sec alo Divesting 


ımpartible things, vhat are, 541-342 
yudicral proceedings See a/Zso yudicial proceedings 


M, L. 149: 


agrıculturist”s house if İsable to be attached and sold, 477 
arbıtratron reference to by manager, 478-479 
capacıtıes of member tvro-fold, 4605 
case-lav, effect of on statutes, 473-477 
compromise and famıly arrangement by father bındıng on sons, 
479-48o 
confliet of decisions as tö surt by a single member, 466 
decree against father if binds sons on father”s death, 477 
executıon against father alone vhat passes by, 471 473 
fatker compromise apd famity arrargement by, binding on 
sons, 479-478 
decree against if on his death binds sons) 477-478 
may represent famıly ın, 408 
vhat passes ın executuon against, 471-473 
İnmitation for suits See Limitation 
Zis gernidens, applıcatıon of, 478 
manager, suit against, 467 408, 469-471 
surt by, 460 407, 469 471 
managıng member representing vhole family, 46Ş, 473. 
mortgage surt, if all members to be made partees ın, 473-477 
onus of proof See Onus 
partıes ın mörtgage süits under Sec. 8s T P Act, 473-478 
personal capacıty of member, 468 
recital in deeds, evidentlary value of, 483-485, 769:7720. 


1:86 HINDU LAV 


golnt-family—(cəsz4 ) 
Mitakshara—(cosd ) 


yudicial proceedings--(con?d ) 
representative capacıty of member, 465. 
share of profits before partıtıon, no suit can be brought for, 373. 
suit ağaınst father, 468-469, 47:-48t 
against manager alone, 467-468, 469-471. 
by manager, 466-467, 469-471 
by mahagıng member, no presumption of representatıon in, 
469-470 
frame of, 478 
T P Act, Sec 8ş and C.P C or, 34, r r, effect of case-lavr on, 
473-477 
Letters of Adminıstratıon, cannot be granted in, 479. 
management, charıttes, properttes absolutely dedicated to, of, 376 
compulsory sale of property mortgaged by manager, 384-38ş 
famıly properties of, 376 
father as manager, 379 See Father 
father"s povrer of disposa), 38o-38r, qrt 
guardian (under Act VİT of 18g0) if can be apdornted, dör, 
manager, by, no difference ın tvvo schools regardıng, $20-521, 
members vrhen entitled to account, 398, 
property absolutely dedicated £o charity, of, 376 
son?s povrer of interference in, 376. 
manager— See Manager 
agent, if, 326 
altenatıon, by, 377 
necessıty, of 375-376 
other than father, 38t, 382, 388 
manager”s authority to borroövv on commerctal terms, 378 
onus, on lender, 2790, 
dısabilıties, 378. 
discsetion, 276. 
expenditure, if unyust, 377 
İease, 378 
Mabılity, 377-378, 398-40r, ş8-sig 
misconduct, 378. 
negligence, 378 
non-performance of contract, a78 
position, 376, 377 
pover of alıenatıon, 377, 378. 
poövrver vyhen other members ma)ors, 384 385 
povrer v”hen other members, mınors, 482-384 
remunaratıon, 382 
righe to borrov, 377, 378 


rights, 376, 377 


iNbEx 


İolnt-family—(coəz4 ) 
Mıtakshara—(eos:4 ) 


managers—(zontd 3 


speculatıve transactıon, 778 
members See Coparcener 
adopted sons, 36$ 
conversıion, of, 330 
effect of, 336 
İomtness, if contınues, after, 336 
severance, if eflected by, 336 
females, 327, 328. 
female slaves or concubines, 328 See Concubine 
illegitimate sons, 338-332 See İllegitimate son, 
males, 327, 328. 
poor dependants, 228. 
posthumous sons, 384 
rights of, 364, 3ös, See Posthumous son 
modes of devolutton of property, 320, 490 ez Devolution 
original texts, 314-317. 
partıtıon Sec Partıtıon 
presumptions and burden of proof See Presumpticn 
property Sec a/so Vomt-famıly property 
acqurred property, 347-2$0. 
acqursıtion by yolnt personal exertion, 341 
ancestral property, 343-347 
property lost and recovered, 347 
classificatıon, 340 
corody, 352-384 
Bars of science, 350-382 
heritage obstructed and unobstructed, 336-337 
immovable property, 352 
impartible things, $41-542 
yornt-famıly trade, 384-361 
inhentance of obstructed heritage, 342 
bersonal exertton, acquısıtıon by, 341 
Property, 32r, 337) 340. 
mövabie ptoperty, 3s4 
obstructed and unobstructed hentage, 336-337. 
obstructed heritage, İoint $£ inheritance, 342 
separate property, 343 
vvealth gained by a member, 380-282 
rıghts and privileges. Ses a/Zeo Co-parcener 
adverse possessıon, by sole en)oyment, 373-374. 
ascertainment of share on partıtion, 375 
bırth, by, of son, sön”s son özc Ş 36, 363) 372. 
concubıne, of, 328. 
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domt-family—(cos/d ) 
Mıitakshara—(cozzd ) 
rıghts and privileges—(coxzd)) 
co-parceners, of,ı366 See Co-parcener 
co-ovrfters, meanıng of, 362 
definable share, no member has, before partıtıon, 372. 
enyoyment ın severalty of partıcular property by agreement, 733 
equal possession by members before partıtron, 372 
extent of right of a member cannot be ascertarned before partı 


tron, 373, 374 
father and son"s rıghts, history of, 369-370 


history of father”s and son”s right, 309-370 
İtmited rights, on separation, 363-304 
ovrnership, special meaning: in Hindulavr, 362. 
partıtion, right to, if any, 3ör, 362 
successıon See Succession 
survivorship ee Survivorshipi 
vesting and divesting, 374-375 ee azo Divesting 
successicn and survivorship vyhen applıes, 320 
vesting and divesting, rüle of, does nor applİy to, 374 
normal condıtıon of Hindu soctety, 324 
separatıon Of, by one member, effect of, $31-S34 
effect of, 531-543 
system of, 324-327 
key to the order of succession, sös, 83g 
Toint-famiiy properby -See also Tornt property 
blending of yornt vvith self acqutred property makes them, 348, 
presumptuons, ın, 348, 349 
creditor can proceed ag aınst entire, in son”s hands, 443 
transferred by one member to another, 4:8 
evidence, in, 350 
father"s creditor can proceed against entire, 442 
gains of science, if, 380-352 
heritage, obstructed and ünobstructed See Heritage 
Hindu Gsuns of Learnıng Act (XXX of ro3o), under, property, not, 352 
house, addıtrons to, if raises presumption, 340 
bürlding of ön ancestral land, if, 349 
nucleus if, 149 
İorntness, acqutsitron düring, 350 
hable for father"s debts if not for immoral or illegal purpose, 336, 443. 
vhat passes ın executton agaınst father, 471-473 
nucleus, in, 3409, 350 
önüs to Drove, 349, 35Ö 
presumption, right of, if can be clarmed by son, 087 
presu mpttons, in, 340, 380 
?oint-famıly trade—2s4-36r. 


ilibex rk 
İoint-family trade—(cosz4) 


acknovrledgment by one member bındıng on family, 3s4 
ancestral İoınt property, species of, 354 
Contract Act, applıcatıon of, 290, 361 
co-parceners if co-partners ın, 354, 358 
co-parceners” business, not necessarıly, 358. 
co-partner, member becomıng, 384 
creditor, lending for, need not enquire into finances of the business, 36o 
benefit to be proved, 360 
exıstence of family business, if suüffictent, 360 
necessity of high rate of interest to be proved, 360 
subsequent fatlure of, business and liability of, 36o, 
creditor”s düty in dealıng vith, 360 
not to enquirre finance, 36o 
diflerence from ordinary partnership, 254 
evidence of, 358-359 
dıssolution, no, ön death, 354, 360 
by memhber, 360 
notice requtred, 3C60-36r 
famıly trade vith stanger, 358, 359 
father, as manager, 357 
startıng of nevv business, by, if ancestral, 958 
infant does nöt by birth become partner in, 355 
gets by birth interest in, 354, 355 
not personaliy hable for losses in, 355, 356 
share ın assets ltable for losses in, 354, 356 
infants ltability in, 355, 3$Ö. 
interest of every member İiable for for İosses in) 354:355 
yomnt family property hable for dues on, 354 
unless tainted vvith immorality, 3$4 
hability, for, 354-355 
after birth of member, 355 
manager, of, can be sued aloneş 386 
father, as, and any othcr, 3$7 
if, can be compelled to continue business, 361, 
may pledge its credifş 377, 413 
povvers of, 386, 
represents famıly ın suttş 3SÖ, 388, 413 
member, İtabılıty of, 354 
after birth, 355 
during imfaneyi 355 
member"s trade vith ovn fund, 358 
ərith Point family fund, 359 
Mitakshara famıly, of, 354 
nature, of, 354 
nevr trade, if can be started, 356, 357 38. 
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domt-family trade—(covzd ) 
nevr trade—(cəszd ) 
sons not 1 able for, 358 
Partnership Act, Indian (İX of ro33) if applies tö, 195 
partnershıp ın, hov to be proved, 358 359 
presumpttro", if any, 358 
property acqutred by member after separatıon not ltable for, 355- 
hable for 1loss in) 384-35$ 
son"s lability for father"s debt for private trade carried against Gövernment 
rule, 357 
epeculatıve, if should be, 3809 
stranger, vith, 358, 359 
Contraet Act, applİtes ın, 359. 
Partnership Act, hovr far appltes, 359 
rights of coparceners, 359. 
of descendants of co-parceners, 359. 
suit for dissolution in, portion vho should be, 361 
vyhen dissolved, 359-360 
vrhat is, 358 
vvhen ceases, 261 
Tont property —$Sze a/ıc lornt-famıly property 
aquısıtıon of, 340, 342 
burden of proof as regards, 547 
charges on, 526-528 
coparceners of (See Co-parcener 
definitron of, 337 
elements of, 340 
father and sons, acquired by) (Daya ), 603 
rmpartible estate hovr far, 940, 947 
yornt-tenants of, See Co-parceners 
yornt-tenancy ee Tornt-tenaney, 
marrıage expense of girl a charge on, 161-162 
presumptions as regards, $4S-551 x 
yvhat are included in, 340 . 
Toimnt-tenaney—$ee İmpartıble Estate, 1omt Family (Mit ), Co-parcener 
co-pareeners, of See Co parcener 
Dayabhaga, not under, s91-$93, 602 
dıifference betvveen English and Mitakshara, 338-330, 491 
English, arises from deed or VVill, aöı 
introduced ın İndia by codifted lav, 338 
ofiginates ın purchase, 338 
severance of, v”hen, 493 
female helrs” tenanecy ıs, (Daya ), 70 
İornt brothers inheriting maternal grandfathet"s propetty takes, 343-343. 
their male issues, if become co-parceners, 492 
İoinç-tenants ($Şee Co-parcener 
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Yolnt-tenaney—( coszd ) 
Mit, and English, distinguished, 333-339) 491. 
olrginates in inheritance, 338, 491 
reunİon, if on, s8$ 
survıvorship and, 322, 491-493 
tenancy-ın-cotumon, and, 492 
unknovn ın Hındu lavr except in co-parcenery in undivided family, 492 
vridovrs) tvvo or more, held, 560 
VVill ceannot be created by, 1044. 


Yudicial decısıons— See Case-lavv 
adoption, on prohibited relation for, 240-245 
alteratton of Hındu lav by, so-s5 
commentarıes, deficiency in, supplied by, 48 
Dayabhaga lav of father”s povver over ancestral property changed by, s93, 
öor-6oz 

lav, of reunton seems modified by, s88-s89 

lav of succession changed by, 613, 636-640 
divergence betyeen commentartes and, ş0 ss. 
güft to a class, on, 1012 
İmpartıble estate, alienation by holder of, on, 947 949 

successron to, on, gös 

Mat lav of co-equal ovrnership of father and son in ancestral property 

changed by, 38o. 

of son”s ltability for father”s debts changed by, 465 
son"s lhabılıty, on, 444-447 
source of lav, as, 48 
Stridhan, on, 733-738 
inherited by vvoman, on, 746-738 
vvOman”s estate, ön, 731, 733 
right in inherited stridhan, on, sz 


Tudicial proceedings — See lornt-famıly (Mit )) VVidov”s Estate, Limitation 
and Endorvment 
capacıtıes of members of ?ornt family in, 46$ 
compromise, 479-481 See Compromıse 
declaratory suit by reversioners male and female, Sog 
effect of decree, ın, 8ız 
decree for maintenance hov recoverable, 7o8 
executfon, of personal decree, under Order 34, Rule 6, against port property 
477 
vhat passes in, agaınst father, 471-4$r 
vridovv, 7 
family arrangement, 48o-48r. 
father, compromıse of, by, if binding: on sons, 479-481. 
dectee agaınst, if binds sons after his death, 427-478, 
res yudıcata, against, if binding: on son, 4271, 
şpit against, 468-469, 47:-48r, 
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Yudicial proceeding 8—(co”/z ) 
father——(cosid ) 


vhat passes fn executıon against, 471-48r 
İimitation See Limitation 
manager, if representative of vvhole family, 466, 4607, 460, 470. 
suit against, 467“471 
suit by, 466-467, 469, 470 
plaınt, if should mention manager as such, 47C4471. 
res yudıcataş in, 477 
marriage, as “o See Marriage 
onus—$See Onus 
res pudicata, 471, 812), g03 
suit against father, 468-469, 471 A8r. 
agaınst manager alone, 467-471 
by manager or sıngle member, 46€-467, 469, 4/0 
plarnt, if should mention manager as such, 470-471 
res yudıcata, ın, 471 
by or agnınst vvidoövv for possession hovr far binds her"and reversioner 
786, 
by purchaser of undivided interest, 420 421, 330, 
by reversıonerə (See Reversioner 
declaratory, by reversioners, Soğ 
for partıal partıtron by member, 336 
parties to, under Sec 8: T P Act, Act, 473-475 
possessıion by reversioner after vidov”s death for, Siq, 
relatıng to endovments, 893) gog See Endovment 
relatıng to certain right of priests etc , goo-çöz 
to set asıde alienation of Mit yonnt property, 426-427 
to set asıde ınvalıd adoptıon, 283-28ş 
Court fee, for, 285. 
vrıdovv, compromise, by, vehen binds reversioner, 783e734. 
compulsory sale agaınst, 788 
decree agaınst, hov far charge on husband”s estate, 788, 789, 
vrhen binds reversioners, 782, 783, 784 
vrhether operates aş res yudıcata, 782, 
ın suit by or against, if binds reversioners, 783, 
dısmıssal of sut by, as time-barred not ?es /əedicafa against rever- 
sıoners, 782-783 
execution sale against, vrhat passes in, 788 
representing hüsband"s estate in, 782. 
restraınıng vraste by vvidovv, 78o 


Turisprudence— 


branelies of Hindu, 7$, 
Hindu, complete, ?4. 


Kalariyəltammavidanos as to date ef İlmutavahana, 389. 
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Kali Azə— 
certain practıces not to be folloveed ın, 4t 
charıty is supreme Dharma, ın, 8:6. 
intermarrıage prohıbited in, 21-22, 157. t 
FE ritrima, form of adoption, in, 293 
practıces to ba eschevved ın 21 


Kalighat—trun of evorship, if transferable., Ses Sabayet 

Kalıkapurana - house of Sankara, on, 848 

Kalpataru— : 
author, Lakshmıdhara, ar, 


compilation of Smriti, 41, 
time öf, qı 


Kamalakara—dSapında relatıonsh:p, on, 1171. 
Kamathis— governed by Hındu lav ın some matters, 02 
Kanina son-— defined, :87-188, ıçı 
Karao Marriage-—relgious ceremonies not necessary, in, 168 
Karma—doctrıne of, 8$2 
Karta—see Man"ger 
agent,inot strictily, 376 
alıenatıon by, 377, 378) 38o-38:, 382-38s.-39r, 392. 
by, for no famıly purpose voıd, or votdable 397. 
by, for speculatıon void, 378 
ancestral business, can borrov for, 388. 
borrovv, can, 375, 388 
dıscretron hovr far allovved tö, 370 
eldest son aş, during” father" s life, 38r 
expected to act as a reasonable person, 376-377. 
father as, 379-381. 
hability of, 327-378 
management, has sole right of, 376. 
of dedıicated propertiesş also vested ın) 376. 
Mit Toımnt famıly of, ago 
nevv business, cannot borroövr for, 388 
not bound to economise or save, 376. 
entitled to remuneration, 382 
hhable to explaın past transactıon 376. 
Past transaetıon, not table to explaın, 376. 
personal lsabılıty of, or breach of contract, 377-378 
position of, 376. 
povver of, to agree to sell immovable property, 392 
to be regi tered holder of shares, 3go. 
to borrov,, 378, 388 
to execute decree, 388 
to execute promissory note bınding op family, ago 
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Karta—(costd.) 


poveer of—(con/d) 


to give cönsent to transfer of non-transferable holding, 391. 
to make guft of family pröperty to idol, 390. 
to mortgage yormnt property, 392 
to pay and receive so as to bınd famıly, 388-389 
ta refer to arbıtratıon, 289 
to sell İoınt property, 393 
to sıgn Hundi, ago 
povvers of, 326-377, 388-3gə 
remuneration, not entitled to, 382 
rıghts of, 377 
suit for accounts agaınst, lımitatıon in See Limitation 
Eatyayana— 
Adhyavahanıka property, on, yir. 
devolution of kindred gifts tO vvoman, 822 
gifts subsequent as stridhan, on, yır 
husband”s rights over certain kinds of stridhana, on, 711. 
Tudicial Committee on text of, on stridhana, 730-731, 
kindred”s gifts, succession to, 832 
Mithila Sehool on text of, on Strldhana, 722-727 
plous purposes, property for, ınpartıble, ozr 
povver, of others, over, 713. 
Saudayıka property, veomanfs right over, ?ı2, 719 
Stridhana, on, 7ro, 7rr, 712, 7r3 
different kinds of, on, zro 
text of, on Strıdhana, ?to, zir, 72, 73 
On Stridhana, Tudicial Committee on, 730-731 
on Stridhana as interpreted by Dayabhaxa, 738, 
by Smrıtı Chandrıka, 729-730 
by Vıiramitrodaya, ?zo 
by Vivadachıntamonı, 723-724 
by Vıvada Ratnakara, 7az, 
vroman"s right over husband”s estate, on, 7rz 
over Saudayıka property, on, 712, 719. 
over Stridhana, on, z?ı3 
Katyayana (Briddha)— 
parent”s gift of immovables, on devolution of, 822, 
Kayasthas— 
Bengal, of, rsr, rs3 
ancestors of, Işr. 
settlement of, rşı, 
İn Adisura”s relgn, ısr, 
İntermarrlage, of, See Marriage, İntermarriage 
- Rəhatriyas and not Sudras, are, işı 
marrlage of, See Marrlage, 


INDEX roy 
Kayasthas—lcos:d ) 7 


origin of, 1sr, . ı 
Bhavısya-Purana, on, Işi 
Padma-Purana, on, 151 
qualıficatıon of, 152-153 
Raitarangıni mentions, as kings and officials, ts3 
Smritis and commentarıes describe, as high state officials, 153. 
Sudras, are not, held by Smrıtis, Puranas and commentaries) 151-153ə 
by Allahabad, Bombay and Patna Hığgh Courits, 154, 


185. 


- 


held by Caleutta Hıgh Court as, i$4, Isş. 
vrhetber degenerated into, 153 
tvvice-born class are, 153 
Upanayana, sf degraded by non-performance of, 153. 
Vaan Tantra, on, İst, 
vvrıters and accountants vvere, 182 7 
Kesava-Vaiyayanti—(or Vaifayantı). - 8 
author, Nında Pandıta, 41, 
commentary on the Code of Vıshnu, 41. 
date of composition, 41 - 
Khatris—governed by Hındu lay, 62 63 
Eholas—governed by Hındu lav, 63 
Einz— . 
escheats to, vhen estate of a person, $77, Ö14 626, 
funetrons Cİ, according to Smritis, tl 
Koches— governed by Hındu lav, 63 
Erıtrıma— ee Adoption 
adoptee inherİts estate of adopter onİy, 293 
. retains status in family of bırth, 293 
adoption, separate by husband and vrife, 292, 2993. 
ceremontes, if necessary, 293. 
Dattaka-putra, 294 
contractual relatıonshıp betvveen adopter and adoptee in, 293 
definition of, son, 188, 190, 192 
difference betiveen Dattaka and, 292, 
elements, of, 293 
husband and vvife may separately adopt in, 292, 293 
Kalı age, ın, 293 
Karta-putra, Krita-putra or Kritrima-putra, 294 
Manu, on, 188. 
Mathila form of, adoption is modern innovation, 292 
Mıthila form of, nature of, 293, 293. 
prevalent ın Mithila and Northern İndia, 200, 292, 293. 
real, adoption in N Indra, 293. 
form is similar to Dattaka as regards incidents, 293 
relatıonshıp of parttes, 292, 293 
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Eritrima—"cosza ) 


religrous ceremohtes unnecessary in, 203. 
restrictions, ın, 293 
status of soh, ın, 203 


Eshatriyas— 
antagonism: of, veith: Brahmans, 148 
Bhagbatgrta on quzlitles of, 145-145 
Gotras of are those of their preceptors or priests of ancestors, 141 
Kayasthas if, rşr. $ee Kayasthas 
One of the four castes, 148 


Eshetrala— 
meahıng of, 175-176, I9T 
resembles usage qf levırate among İ/evs, 191 
Yaynabalkya"s enumeration of sons includes, 178-176 


Eulya-—derivatıon of, tisi 


Lameöner:s— 
exclusion from inheritance, a cause of, 67 
must be congenital for exclusion, 674. 


Land Tənure — Hındu lav Of, 74-75. 


Lapse of Time— 
detaıls of old transaetıons by vido x obliterated by, fillcd in by presümpe 
tıors, 7(8 
onus of provıng legal necessity for vvidovv”s altenation not affected by, 768 
permanent altrenatıon by manager şustifted for, Sço 
presumptıon of şustifying necessity for alienatron by, 8go, 
strıct proof of legal necessity dispensed) vvith for, 768, 7(9 
Tə. — ee Hındu Lav,, Custom, İmpartible Estate, Sources of£ Hindu lav, 
Adyective and Substantive, rr. See Adiective lav, 
branches of Hındu L.vv in force, 69, 
case-lavr as source of, 48 
conflict of, and commentarles, 17 
different sehools of, $6-s9. 
davine lav, distingüished from positive lavr, 12, 
dıvine origin of, 11, 
earlier notions of, modifted, 12 
ındependent of state, 11 
İniheritance, of See İnheritance 
non-Hındu vtev: of Hındu, t1, 75 
origin öf, ır 
positive lav,, rr, 18, 33 
divine lav, distingushed, 2 
sources of positive lavy, 33 
scurces of, 13 See Sources of Hindu lav 
meanıng of, rz 
state, ındependent of, ır, 


i 
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Learning — 


gaıns of See Hindu Gains of Learnıng Act 
Legacy — 

absolute, roşo 

condıtional, roşo-toşr, 

contingent, 1049-1050 

demonstratıive, 1csi 

general, roşr 

kkind: of, 1049-tOsr 

lapse of, by legatee”s death before testator, 1047 

İrmited, roag 

povver of appotntment, by, t038, ro42-1043 

speeıific, 1OS1 


unborn person, to, vehen valıd, 1008, 0460, 10432 
vested, 1049 


Legal necessity — 

accrettons not to be alıenated by vvidov. vithout, 777 
adoptee may recover property altenated by vidovv vyithout, 279 
alıenatıon by manager İn excess of necessity , 395-396 See a/so Man:ger 

by vidovə for Sen Alienation 

vvithout, hot binding” on reversioners, 758, 773 
on subsequently adopted son, 279 

for, not binding unless current income insufficleni, ?$9 

of endovved properttes for, 887, 888-8go 

of Müt, yomnt family property, for, 38s 

proporttonate vvith, vvyhen, 765 
benefit of the estate, 387-338, 888 
meanıng of, 337 
building of house, vrhen, 724 
consideration money, application Of, for, 766 
cost of İrtigation by vvidov if, 764-768 
creditor”s düty to enquire of, 392-394 706-707 
daughter”s divorce, İf, 764 
Govna, gift at if valid, 763 
marriage, 763: 764 

Dayabhag" school, prıncıiple same as ın Mit School, 388 
debts, for, 430, 440 

charge on impartible estate, osi 

payment of a fev, ıf 7$9 
incürred for estate business, if, y6o ” 

defending: title to estate is, 764, 888 
difference betvreen manager”s and vvidovvy”s povvers, as to, 708. 
endovred propetity, for alenatıon of, 887, 888-8go. 
exequsal rıghts, performance of husbands, 7608 
evidence, of, 388 

independent advıce, if necessaty of, 7öo 
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evidence—(corn:/d ) 
recitals in deed, if, 483-484: 758 759, 769-770. 
Government Revenue, payment of, is, 391, 704 
husband”s debt, payment of vihen, 759, 760 
ıncome, charge on, if can be converted intolof, cariöz/y) 759-760, 
interest, high rate of, proof öf necessity for, required, 759), 767-768, 
lender bound to inqurre into, 383, 392-393, 763-767, 984 
İrtigatron by vrldovv vvhen is, 764-768 
maintenance of self and relations hov far, for alıenatlon by vvidovv, 763. 
marrıage expenses, hovv far, 763-764 
meanıng of, 38s-386 
Mıt School, prınciple same as in Dayabhaga school, 385 
onus of proving) is on alhenee, 393, 767, 84, 894 
permanent lease by sebayet vvıthout, limited to his İife, 887 
lease by vvidovv vvithout, not binding” on reversioners, 758. 
presumption of from lapse of time, 768, 8gö 
purchaser”s duty to enquire into, 766, 767 
reliıgious purposes SŞec Religious purposes 
rent, payment of, hovr far, bındınx, 764- 
sebayet cannot grant permanent mokararı lease vvithout, 837 
sebayet"s povrer of altenatıon for, 888-8go 
spırıtual benefit See Spırıtual Benefit 
statement by reversıOner”s father not sufficrent proof of, 767, 
vhat comprises, 38s-385, 388-392, 759-765 
vvıdovi can alenate life interest vəithout, 758 
not to alıenate accretion vvithout, 777 
vvidovv”s alhenation vvithout, not binding: on reversioners, 773 
Legatee— 
adopted son”s capacity to take as, 1O4T, 
bequest to, for lımıted time, 149 
bound to pay debts of daəceased holder of impartıble estateş 93O 
capacıty to take as, rO40 
death of, during testator”s life, effect of, roqr 
executor, vVhen appoınted as, tOqT 
existence Of, at testator"s death 1040-10q1, 
lapse of legaey by death of, roqr, 
trustee, as, 1041 
Legislation— 
affecting Hindu lav,, 69-74 - 
Legitimacy— 
Aurasa son, of, 177 
child, of, begotten before parents” marriages 176, 177 
birth and procreatıon must be after parents” marrıage 176. 
born after father"s death, 176. 
ın lavful veedlock, rz6. 
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Lender—(con/d.) 


custom as to, 177. 
Hiudu lav and English lavy, if same as to, 176 
Privy Council vievv agalnst, 176-177 
presumption of, 176 
Privy Council, öh, 76 

vtevv of, agalust Hindu Lav, 176 177. 


Lender— 


dealıng vuth manager ör sebatt of endovred property, 886. 
duty of, tq enqurre into necessittes, 383, 392-393, 766-767, 084 
Hındu vvidovv, to, to enqurre into necessity, 766 767 
manager of ınfant”s estate, to, to enqurre into necessity, 367, 383 
manager of yomt famıly, to, to ehqurre into necessity, 367 
not affected by precedent mıs- management, 382, 393. 
by subsequent non-applıcatıon, 393. 
onus on, to pröve necessity, 482, 76? 
precedent mıs-management does not affect, 393 
Leprosy—8See Exclusıion früm İnhentance 
exclusion from inheritance, as cause of, 675 
husband, of, vife may İlve apart, (90, 
test of, ö7S 
vife süffering from virulent, entitled to live apart and claim maimtenance, 
173. 
Letters of Admınistration— 
co-parceners, if can appİy for, 491 
Mıitakshara yomt family, cin not be granted in, 479. 
Mohunt"s successor if can apply, goo, 
sebayet, if can apply for, goo 
sebayet, cred:itor of, if can appiy for, goo 
sebayet, person entitled tq in for, 880 
vvidovr obtarıng, can alıenate veith leave of Court, 774. 


Liability — 
fathəf and famıly property, of, for marriage of girls, 20), 161-162, 527-528, 
father"s debts, for, of sons, 432) 483 
temales: of, on inheriting) 754-755. 
herr, of, for debts, of deceased holder of impartible estate, 9$0-o$r, 
of, to pay debt, 431-432 
Tadicial Committee, change by, regardıng Mit lax of son”s, 468, 
maıntenance, for, tevofold, 682 
manager, of, for acoount, 398:40r, 517-519, 884 
marrıiage of girls, for, of father and famıly property, 139, 161-162, 827-$28 
members of yornt famıly, for debts, 377. 
Mit, lavv regarding son”s, changed by yudicral Committee, 4öş, 
reversroner, Of, for deceased vvidovv”s debts, 86-88 
şon, of, for father"s debts, 432-451 


1200- HINDU LAVV 


Lion— - 
mother has, for her share on property sold by son, 738-739 
vridovr has no, in proyeity in hands of öon/ide purchaser vathout noti ce, 


204. 
Likhita — 


herrs to stridhana, 8z3 ” 
sonis, need of many, 189 


Limitation— 
account, to render, for, qor, 884, goo 
acknovledgment by manager of ?oint family saves, 488 
acknövledgment by vidovr if saves, 7Ö8s 
Amendment Act, 458g 
Act, sections 6 and 7, 485, 
” 1O, 904 
”— 19), 20, 488. 
adoptee, agaınst, runş from date of adoptron, 28o 
adəptıon, for declarıng ravalıdity of, 289-291 
hmit of time fər vridovv to exercise pövver of, 210, 
adverse possesst ən agı ist vvidəvr if adverse to reversio ter, 785. 
Art, r4ı of Act if applies, 785 
(See yudicial Proceedings) 
alıenatıon by father, to set asıde, 485 
by guardıan, to set asıde, 48$ 
by karta ör manager to set aside, 488 
by Mohunt, 004 
by sebayet, fər declarınx invalidity of, 903 göş 
by son, 483” 
death of vendər sebayet, does not start from, gös-00ğ 
endovved property, rules applıcable to, go3-go$ 
exclusion of time, if, by minority, 486 8it 
extensıon of, tıme if, by subsequent birth, 486, 
maıntenance of yunlor member out of impartıble estate, gs, 
right if, not afiected by, 708-7og 
member of yornt famıly ın exclusive possession if can plead, 810-841, 
mınority if excludes time, 486, Sir 
mınörity of seb"yet, effect of, on, Son 
onus of proof as to, on partıtıon, ş41 
partısıon of Mit ?ont family pr öperty, on, s40 
on, Art (2, Lıimitation Act appltes, s40 
payment of debt, by vvıdovv, if saves, 785 
reverstoner, against ne arest if igainst remoter, 8ro-Skr 
revc rsıoner entitled to vhat pəriod, 78s, 785, 8ro, Sir, 8ig 820 
Sebayet ın case of ec Sebayet 
son, agaınst, for payment of father”s debt, 463. 
Sebayet, trustee of, for, g25 
Suit py alıenee for refund, 48s 


INDEX 12o$ 


Limitation—(cəs/4) 
reversioner—(coscd ) 
See z of Act if applfes to, 8trr 
Sabayet, ın case of See Sebayet, 
trustee, if, for, 925 
suit by alhıenee for referred, 48s 
by Mohunt for possesston against lessee of predecessor, in, 904-905, 
for account, against manager, 400, 488, 
declaratıon of transfer not binding, 48s-486, Sro, Sir 
recovery of property from co-parcener, 487-488 
setting aside alienation by father, 485, 486 
by guardıan, 48s, 486 
by,karta or manager, 48ş 
by yvidov,, 8ro 
surt to enforce, father"s debts, 486 
Tiimited ovraer —alienatıon by See Alenation 
Lunacey—Seze Insanıty, Lunatıc 
Lunatic— 
adoption by, at lucid interval valid, 2oş 
assent by, for adoptıon, if valid, 200 
guardian of, to take lesve of court before marrying var İ, 105 
marrrage of, if valıd, r27, 165 
permisston of court to be taken by guardian for, röş, 
vrife of, capınot adopt during his life, 209 
Maecnaughten— 
descent of inherited Stridhan, on, folloved by Privy Council, 737 
Madras Sehool—d(or Dravıida or Southern Sehcel) 
commentarşes respected ın, s7-58 
vrhere prevaıls, 57 
Madana-Parılata— 
author, Bısvesvara Bhatta, qr 
time of composiıtıon, 41 
Madhabacharyya— 
Pravara, meanıng Of, 8g. 
Madhabi— 
a commentary onl)the İnstitutes of Manu, 41 
author, Sayanacharyya, 41 
Madhaviya—qı See Parasara-Madhava and Vyavahara-Madhava, 
Madhavyam—ız Sec Parasara-Madhava and Vyavahara-Madhava. 
Mahabharata texts— 
Brahmana, qualıtıes?of 145 
Sudraş v”hen becomes Brahmana, 145 
Mahanirvana Tantrams— 
soctal orders of Kalı age and fitness of all for Sanayasa, on, 8u3. 
Maharastra Sehool— See Bombay School 
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Mahomedan— 
Commentarıtes Of, pertod, 37 
Hındu converts to Islamism subyeet to, lav, ös, 
Hindu relations, if Mahomedan entitled to be herr of his, 658 
Hindu Vvills, origin of, cannot be traced to influence of Moslem lav, 
1024-1025, 
pre-emption, lav of, if applıcable, 986-987 
testamentary povrer under, lav, £O24 
Maiden— 
daughter, heir to married vvoman"s property, ist, 830 
member of yoınt famıly, 328, 
posrtıon of, in order of successton, ötr, 62s, 830 
Dayabhaga, order of succession, of, örr, 628 
Mıtakshara, order of succession, Of, 461-463 
Stridhana, position öf, in succession to, 830 
successton to, of, g29-830 
Maiden sıster — Sec Partıtion 
no sh"re of, ön partitron in Dayabhaxa family, 604 605 
share of, under Mıtakshara, 525 
Maintənance—dSze Illegitimate Son, İmpartible Estates, Maintenance Grants 


and Daughters 
adverse possess:on, no, for, 788 


depends upon vhat, 694, 7or 
amqunt of, determined by Court”s diseretron acc to circumstances, 694 
for co-parcener vridovv limited by proceeds of his share, zör 
yevv els possession of, not to reduce, 7oz 
hovr determined, 694, 707, 959 
husband”s VVill cannot curtail, 695 
reduced or ıncreased on change of circumstances, 7öz 
separate, depends upon vhat cırcumstances, 7or 
for dependent relatıons, reduced, 699 
surtable to position, to be, 7or, 7oz 
to ınclude religious expenses, 694 
right of residence, education and marriage expenses, zor. 
vrhen there are other sources of marntenance, 702-703, 
ancestral property, labılıity of, 683 
no dıfference in tvvo schools, as regards, 683 
son”s right of, form, 683-684 
arrears of, if can be disallovved or reduced, 7og 
may be sold, 7o8, 
charge, hov far, 703-704, 704. 
legal and equrtable, 703 
chastıty necessary for, s6o, 692, 
concubıne, of conditions for, 699 
Criminal Procedure Code, lability under, 688 
living” in adultery, meaning” of, 692 
cruelty or habıtual ill-treatment to vrife, makes husband liable for, 172, 
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Maintenance—(os-4) 
daughter, married and unmarrıed, of, 698-696. 
vridövred, of, as against father”s heirs, 696597. 
daughter-ın-lav, leaving: her father-in lav”s house, if can cla, 687-688, 
no dıfference in tvvo schools regardıng her right to from 
father-in-lavi"s self acqurred property, 68s, 686. 
of, from ancestral property, 68$ 
right of, 68s-687. 
cannot be defeated by gift or devise, 68s, 
depends on oblıgatıon, 68ş 
under Mıt acquirres right in ancestral property, 68ş. 
decree, declaratory nature of, 7o8 
dırection necessary, in, 708 
execution, Of, 705, , 
declaratory, if can be for future, 708 
for future, recoverable vvithout fresh suit, 708 


if affects rights of purchaser, 705 
v/hen a charge, 704-705, 
demand, if necessary, 708 
dependent members entıtled to, 607-698 
meanıng of, 698 
not entıtled to separate, 698 
vrho, as, are entitled to, 697 
donee, liabılıty of, rozr 
excluded from ınheritance, persons, entitled to, 496, 678- 68o, 684. 
father”s vvives, of, 607, 695 
females, of, charge on deceased co-parcener”s interest, 496. 
forferted on desertton of husband or residence in father"sa house, 173 
future, decree for, executuon of, vathout further sult, 7o8 
right to, not liable to sale, 708 
Ghar)amal, of, 697, 6ço 
gift for, rooo, 
or devise cannot defeat right of, 68s, 
grant See Grants, Maintenance Grants 
presumed for İlfe, rooo 
husband personally liable for vafe”s, 172-173, 693 
husband”s debts have prıority over vvidovrs right of, 694. 
illegitimate child, İnfant, of, 683, 
daughter, of, zoo, 
son of, 699 
İmpartıble estate, yunror members, of 684, Bss Söz a/so İmpartıbleEstates, 
member hving )oint vvith holder of, 943. 
right of, eflect or İncident of: co-ovrnership in, 942, oşs, 
957-958 
right to form, not extending beyond first generation, 958 
İain Sadhu, non-ltabılıty of, for, 688, 
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Maintenance—d(coə,74) 


yunsror members, of impartiblə estate, of, ?oo 
Korğosh grants, nature of), 700, 989 
lapselof, if, 6gz, zo8-7og 
İiability for, absolute, 683 
İrmited by heritage, 683 
tvvo-fold, for, 682 
İimitatton, right to, cannot be barred by, 708-7og 
maıden, of, 370-371, 194, 496 
maıden”s rıght to, charge on paternal grandfather”s estate, 688 
minor child, of, 682. 
Parents, of, 683 
personal oblıgatıon for v”hom, 68z 
purchaser, 2oxa /£de for value vvithout notice fot ltable for, 704 
otbervvise if lhable, 704 
vəhen not İrable, hardship on vvomen, 705-707 
remarrtage, if bar, 693 
reversioners, 684. 
right of, if transferable, 708 
sısters, unmarried and vvidovved, of, 697 
unmarrted, entitled on partitron (Daya ), 604-60ş 
son of, fromiancestral property, 592, 685 
son-ın-lav/s, 697, Ö99, 
son"s claımm for, if superseded, ro39 
in ancestralıproperty, 683-684 
step-mother"”s, 695 
Stridhana, rıght of, if, 707-708 
texts, orrginal, on, 681-682 
transfer of, right of, if allovved, 708 
unchastıty, if affects vvidovv”s right, 692-693 
vyarveriof, proof of, necessary, 709 
vvho are entitled to, söz, 68r, 682, 684-685 
from vridovr in possession of estate, 684 
vvidovyş if bound to live in her hüsband”s house, 690,691 
in possession of husbands estate, if to maintain others, 684 
of, 688-625 See a/so vfe, and vvomen, belovv 
yridovv"8, amount and rate Of, 694-605, 700-702. See VVidovv 
right: to, if limited to hüsband”s estate, 693-594 
vvife and vvidoved vife, of, ı?2, 682, €83, 688-ogö 
rigbtyof, if extinguished on hüsband”s death, 173, 688-600 
no İapse of, 692, ?o8ez0g9 
not lost, on husband”s conversion, 688. 
- - precedance of famıly necessıty, to, 601-602, 
residence, hardshıp as,to, 708-707. 
bu 7 ı itr alienated proberty, ifrany, 70$, 
separate residence, and, 17$, 690-691. 


iİNbEx 2of 


Maintenance —(con/4 ) . - 


vyife (contd) 
unchastıty, if bar, 692-693. 
- — İlving in adültery, meaning of, 92, 
starvıng maintenance, for, r73: 693 
vırtuous, of, 683 
vvomen, hardshıp on, 705-707 
interest of, if stridhana, 707-708 
protectron of their rights, 705-700 
Maintenance Grants—$See a/sə Grantei İmpartible Estates 
zhenable, if, 960, rooz. 
if should be, 1C02 
amount, 959 
construction Of, 1000 
heritable, if, 1602, 
hovr, given, 958-959. 
impartible, and ancestral, if, g6ö 
estate, alıenabılıty of, if affected by, 946 
nature of grants, 9$5-9$6, 1000, töoör 
presumptton from enyoyment by successive generations, 1001, 
no more than grant of rents and profits, 1001 
not to open mınes, Tool 
of, for life, 1600 
resumable, if, 70C, 9046, 987, 1061-1002 
reverting on fatlure of male issue, rule against perpetuity, 956. 
subsotl, grantee not entitled to, roor, 
rents and profits, v”hen assigned, assıgnee not entitled to, 1001, 
vvho are entitled to, 700, 955, 960 
vomen, to, İife-interest, 1002 
verongful vathholding of, entitles claimant to a decree, göo, 
Malority ““əge of mayority of Hindus, 72, 1037. 
Makathayan Thiyyas—governed by Hındu lav, 63. 


Makkathayan lav 
meaning of, 557. 
vehere prevalent, 557 
Male— 
issue take Ze? 57:96, 009. ı 
İrneal descendant”s rİght except v”here memberts separated, 363 
unaffected by death of intermediate ancestors, 3503 
Vvomehf”ə estate in property inherited from, 728 
MAlik — mecanıng of the term, 1059, : 
Memoaus, 63:64. Cutchi Memons Act, 63, 73 . 
Managemönt—Söe Managef 
difference, no, betvveen Mitakshara and Dayabhaga, s20-$21, 602, - 
İomnt family, of, 375-326 See Toint Family, Mitakshara and Dayabhağa, 
Manager—5”e o/so Katta and 7ornt-famıily, m" 


tf / 


- 
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Manager—lcos:d ) 
account, İtabılıty of, to, 398-401, 517 
Bengal school, on 400-401, 
case-layv, on, 400 
not İrable for, for money he might have received, 400, 
rıght to, from, 461, 
suit, for, hhmitation, 400, 488 
acknovledgment of debt, by, 488-489 
agent, of, 376, 488 
alıenate, may), vath consent of adult members, 384 
need or benefit, for, or charge, though not guardlan of mınor, 382 
ahıenatıon, authority vvithout, effect of, 397-398. 
necessıty) inexcess of, 395-306 
pövver of), vvhen other members ma?ors, 384-38s 
povrer of, vv”hen other members mınors, 382-384 1 
principle for, 382-383 
rules on, 439 
Privy Coöuncil on, 382-383 
setting aside if remedies on), 396-397 
business, nevr, cannot start, 388 
consent of, adult members, 384 
creditor, düty of, dealing vth, 392-394 
debts, by, 430. 
acknovrledgment of, 488-489 
payment of, 488-489 
endov ment, of, can grant leases for benefit of property, 88? 
cənnot absolutely altenate property, 887 
cannot gfant permanent mokararı lease, 887 
to meet expenses vvithout touching corpus of property, 886 
father, as See Father 
karta, vrho is, 368 
legal necessity See Legal necessity 
Labilittes, of, 377-378, 398-4or 
account, for, 398-40r, 517-526 
mesne profits, 397 
Mohurt, as See Mohunt 
other than father, 38r, 352, 338 
povvers of, 388:3gz, 88o-88r. 
” İoint famıly in, no differenee in tvvo schools, 520-531 
Sebayet See Sebayet 
successor of, if legal representatıive, go3. 
trustee, if, 883 


Mandukopanishad—scıences ultımate and non-ultimate, 3. 
Manu— 
abandoning certain relations, punishment for, on, 68: 
actıon, eighteen forms of, on, g-lo, 


INDEX rəog 
Manu-—(costd ) 


adoption, effect of, on, 190) 22 

y”ho should take in and vhy, on (cited in Dattaka Mimansa), 1569 
appointed daughter s son recognised as hetr by, 694. 
approved usage, on), $, 
Aryavarla, on, S 
authority of code of, on, 1 
Bandhu, on, ş69 
Bhinnagotra Sapında, on, 569 
Brahmavarta, on, $ 
chaste vvife, on, $$9 
cognates not recognised as helrs by, 634 
co-vrife”s son İs son of all, 823 
creatıon of sages, on, 1 
Dattaka and Krıtrıma sons,.on, 188. 
degradatıon of Brahmıns by intercourse ivvith lövv caste vvomen, on, 66ş. 
dependence Of vvoman, on, TI9-120 
Dharma observance of, 8sr, 8:6 

of different Yugas, on, 847 
or lavr as stated by, 1 
Dharma-Shastra, on, 15 
effect of not studyıng Vedas by tvvice-born, on, 236 
eldest brother may alone take father"s vvealth, g3r 
excluston from inheritance due to physical and mental defects, on, ösş 
of vicious brothers, 6ss 
exequlal rıtes for outcaster, on, 666. 
forms of action), on, 9-10, 
Gotra and Rıktha, meanıng of) rgo-rgr 
illegitimate son”s share, 329. 
Ishta and Purta vrorks, duty to perform, on, 8sr 
İibations of vrater, relations entitled to, 8o, 63s. 
maıntaıned, vrho are to be, (cıited in Srikrishna on Daya , 68: 
maıntaınıng certain relations, imperative duty of, fcited by Mit ), 681 
dependants, punishment for not, 68r, 682 
and revvard for, (cıted ın Daya ) 68r 

maıntenance, rıght to, of İssue born and unborn, on, 68r 
marriageş on, (33 

ceremontes of 169. 

of virgins of, 120 

text on prohibited degrees in) 116, 


recommendatory, 136. 
marriageable age, on, :18 


outcaste, exequlal rıtes for, on, 666 
persons not entıtled to övrn property, on, 7ıo 
physıcal and mental defects as causes of exclusıon, on, öşs. 
pıous and charıtable vrorks, duty to perform, on, Bs/. 
uses, property for, indivtsibleş göo 
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Manu—d1cor/4 ) 
prohibited degree ın marriage, text on, 116, 136. 
recommendatory, 136. 
prohibition of degrees of, compared vith those of other text vvriters, 
135, 136. 
prohıibits same number of degrees on father"s and mother”s sıde, 135, 136. 
propınquity in determining order of succession, on 84-85 
explaıned by Balam Bhatta, 8s 
by Vısvesvara Bhaştta, 8 
proprtetory dısqualıfication of vvife, son and slave, on, 369, 710, 714 
punıshment for abandonıng certain relations, 68 
for usurping Stridhana, on, 713 
sacred nupttal texts, applıcatıon of, to virgins only, on, 120 
sad hvi,ş definition of, ss9 
Sakulya, on, 5o 
Samanodaka, 8o 
Sapında and Sakulya, 8o, 
and Samanodaka, on, 79 
Bhinna-gotra, on, S69 
inheritance of, $99 
Smriti, meaning) of, rs 
sons, Dattaka and Krıtrıma,.188 
senlority of, by different vvives, 931 
tvvelve kınds of, on, 190 
sources of Dharma, on, 1 2 
step-son ıs son of all co-vvidovvs, 823 
Stnidhana, defined, 710 
mother”s hairs to Ayautuka, 8zr 
to Yautuka, 821 
punishment of usurpers of, on, 713 
suecession, order Of, on, 552 
propınquıty ın determining order of, on, 84-8s. 
text on prohıbıted degree ın marriage recommendatory, 136. 
tutelage of vvomen, on, 119-710 
unchaste vife, abandonment of, on (cited by Vivada-Ratnakara), 662. 
Vedic study, omission of, reduces tyvice-born into Sudra, 236 
virgin, application of sacred nüpti"l text, to, r20 
virtuco öf the ages, on, 847 
vifes düty to husband, on, irə 
vvoman, life long tutelage of, on, 119, 710 
never ındependent, 119, 710 


Markandeyapurana—on merits of foundıng rest-houses, 849 
” Marriage— 
Act, Special, s$4. 
adoption of boy after, İnvalid (Pun ), aq?, 
8ge for men, to marry, 127, 130, 131, 153 
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Marriage—(zontd.) 
Age—l(cosz4 ) 
for girls, 119, 127, 129, 130, I3fe 
ancıent lav, ın, 121-122. 
Anuloma, rs6 See “ inter-marriage" under Marriage. 
approved forms of See “forms” under Marrıage, 
Arsha form of, ra3 Sez “forms” under Marriage 
növ obsolete, r25 
Asura form of, 24 See “ forms? under Marrtage 
bearıng expenses of marriage for bride miakes it, 124 
Brahma rıtes being observed does notltake it out from, if pad, r24 
marrıage by exchange not necessarıly, r24 
not obsolete, 12: 
Parısam payment not, r24 
betrothal, ı66 
antenatal, no, 167 
contracts of, not capable of specific performance, 106 
damages for breach of, röz 
nc, for breach of antenat al, r67 
Brahma form of, r33 Sec forms” under Marriage 
not obsolete, Yzs 
vvidovv may remarry in, 122 
bridegroom a free 3genf, 130 
but not so ın practice, r30, 163 
brokerage, 177-170 
agreement to pay money to parent or guardıan,inot valıd, 77-78 
ante-nuptual agreement, if valıd, r?8 
contract if illegal and opposed to public poltey, 178 
English lav and Hindu İav on, 178-179 
forms of marrtage, as to, 179 
brother”s duty for sıster”s, 118-rr9 
caste system, 144-161 S e Caste 
vithİn same, 146. : 


” 


yyith lover grade of same, 661 
ceremontres, essential of, 167 See ceremontes 
Chıld Marriage Restraint Act, 74, 130-138. See Acts 
age limit, (8 years for boys and 14 for giris, ro 
critiıcism on, 130-135 
Hındu cavilization and VVestern civilizatlon compared, 134 
nature”s lav.s, vıolated by, r3r-r32 
obyection to tuvo rules Of marriage considered, 133-134 
cognate, betveen certaın, r39 
commentator- on, 168 
during. pollution, rög 
in inauspıcıous time, 169 


H L-—ış9, 
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Marriage—( conzd4) 
commentators ““(cos:id ) 


on, or non-virgins, 168 
eon)ugal rıghts, restitutron of See Conlugal rights 
competent to, v”ho are, 126 
complete vvithout consummatıon, 174 
consent, lustification of, vithout, r28 
of son overlooked by father, r28, 
consequences of, I?ı 
consideratıion for, 177, 170 
consummutton of, rr8, (30 173-174 
contract, relatıon to, r72 ı 
converston to Hınduism, on, valıd, röo 
Court, İurisdiction of, for impeaching validity of, 174 
order of, disregard of, does not invalıdate, 166, 174, 175 
pövver Of, as to guardıanshıp See “ güardian” under Marriage. 
custom €ontrary to Shastras, r02, 127-128 
Daiva form of, rz3 
daughter, eariy, of, father"s duty, r29 
daughter”s, expenses Of, charge on property, 16r, töz 
debt for, benefit of famıly, r62 
definition of, 120-121 
of religious, secular, approved and disapproved forms, 22 125 
degrees, commentators on prohibited, 136-137, 139-144 
computatıon Of, for, 01-92, 128 
conflıctıng rules on prohibited, ror-ro2 
customs on, 136 
golden and practıcal rules for prohibited, ro3, 144. 
Mıitaksharaş, on prohibited, r? 
prohıbitedə 135-144 
for, 135 137 
forş if Bandhus for inheritance, 103 r04 
rules of prohibited, among different castes, 139-144), 159 
confficting, 101-102 
golden rule, ro3 
not follov.ed ın practıice, 1439114. 
observattons, on, t41-143 
practıcal rule of, 144 
sages and Vediıc texts on, 116-L17, 135-136 
table of prohibited, r36-137 
disapproved forms of See “ forms" under Marriage 
desire of persons at, 119 
dıspute betveeen tvvo husbands, 166 
dısqualıfication for, 126-127 
fevver ın Hindu lav, 126 
brother”s or sister"s marrtage before the elder”s, V, raz, 
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dısqualıfıcatıon—(conzd ) 


but held othervvise, toq, 109-114 
derangement of mınd, if, r26-r27 
impoteney, if, 127 
lunacy, if, 127 
father"s, not, dısqualıficatıon of issue”s inheritance, 127 
dıssolutron of, 7o, 18, 18s-186, 66 
dıssolved by apostacy, 186, 661 
divorce ee Divorce 
re-marrıage after, 181 
dovrry See ” brokerage” under Marriage 
agreement, to pay money, not valıd, r77, 178, r7o 
gift of rmmovable"property if deed to be registered, 173 
money, agreement to pay not valıd, x77 
paıd cannot be recovered, r77 
saka?6a, if by, vrhen valıd, r73 
early, of girls, enyoıed by Hindu Sages, r2o 
by Shastras, 18-63 
condemned byısome educated Hındus, r3ö 
father”"s duty, r29 
its yüstificatıon, 129 
every man to marry, 120, 126 
exchange marrrage, not Asura, 124 
expenses of, a charge, 161, 162, $27, 670, 784 
and vvhen not, I6r, r6z 
coparcener”s həbility for, röz, 
daughter"s, if a charge, 16r, 162. 
famıly property lsable for, ığı, r6öz 
father”s İrabılity and famıly property for, IĞı, ı62, 
yust for vvhose, IĞT, 102, 754, 763 764 
Mit on, I61. 
nephevr"s, not charge, 162 163 
partıtıon, v”hen to provide for, 163, 527, 
provısıon for, in partıtıon, of persons of same degrees, 102, 527, 
son”s daughter”s for, if charge on estate, 688 
vridovv table to pay, out of property inherited, 754 
Vüctam vadef, in, 166, 174, 178 
father, duty of, spending,for son”s marriage, 161, 527-328. 
to marry girls, r23, (29, 61, 
duty for daughter”s, 120, 827-528 
hbability for, expenses,i61, 162 
may atrange, vvithout son”s consent, 1328. 
Madras Hıgh Court, on, ı63 
orms, approved . Brahma, Dalva, Arsha and Pralapatya, r2), 
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forms—(zcoszd ) 


common, Bralıma, and Asura,833 


customary, 128 
dısapproved " Gandharva, Asura, Rakshasa and Paisacha, 133-r2$. 


erght kinds of marriage, Öf, 122, 

obsolete, all except Brahma and Asura, rzs. 

other, of, 125 

Anand, Chadar Andazı, Karao, Natra, Pat, Patrı, Sunga or Sagai, 
Svvord-marriage, 12$-126 

recognızed by statute, rör, 

same except ın Gandharva and Rakshasa, 125 

statutory, 125 


fraud, if makes, void, 174) 178 
Gandharva form of, 123-134 (ze Gandharva Marriage, ceremontes 


Gharlamıı, Ghardamad or Ghary)avad See Gharyamaı 
girl) age for, 118 
give in), v”hho can, 118-119, 163-164 
Gotra, separated by ihree necessary for, 140 
vvithin, 101, 102), 140, 141 
vyithin same, prohibited, ror, 102, 137) 139 141 
guardran, Court may impose terms on), 164 
Court”s order, dıisregard of, does not invalıdate marriage, 
166, 174-175 
duty of, to marry girls, 165 
extinction of right after marriage, 167 
“Tacı valet, as to, 175 
father”s insanıity does not invalidate marriage, 16$ 
right as ceases after marrrage,) 167. 
vvant of consent does not invalıdate marriage, 166. 
husband, as, 171, 
mınor, cannot be, 171 
husband”s relatıive, as, 171-172 
marrıage valıd though not contracted by proper, 165-666, 
maternal grandlather and maternal uncle”s position as, 164. 
maternal relations after paternal, ığş 
mother”s position as, 164-165 
vievvs of Bombay, Madras and Puniab, 16:. 
negotrated by, r28 
order of, rr8-ir9 
paternal relatıons preferred to materhal, 16$. 
preference of, r1£ett0, 163 
reversıonary heirs not, of vvidovr”s person, 171-172. 
yıevvs of Allahabad Hıgh Court, on, 163 
Bombay High Cotrt, on, ı64 
Çalcutta High Court, on, r6-s66. 


“ 
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Vievy s cm-(cosfdi) 
Lahore Hıgh Court, on, ı64 
Madras Hıgh Court, on, 164. 
vvho can be, in), 163), 171-172 
Yaynvalkya on, r18, 163. 
Hindu Shastras, on See“ Shastras ” ünder Marnage 
husband, dıspute betvveen tuvo, 166 
dutres of) 171-173 
guardıian, as, 171 
mınor, if guardian, 171 172 
relatıon of, vvhen güardian, 171-172 
rıghts of, 171-173 
unity of, vvith vvife, 73, 18o, 
ideal of, 122 
illegitimaey, no disqualıfication, 159. 
impoteney vhether a bar, 12y 
tnauspicious time, in, 169 
institutron Öf, 20 
intermarriage, 16-16: (See Caste, İntermarrlage, 
Allahabad, Bombay, and Calcutta High Coürt vtevs, 157 
“4 nuloma marnage, if valid vhat is, 156 
Letiveen different sub-division of same caste, not prohibited, 159 
different tribes, held valıd, r6o, 
prohibited, 27, 157. 
Kayasthas, Vaidyas and other castes, 16C 
same castes, preferable, 166 
Dayabhaga, on, 156 
Mitakshara, on, 56 
Z”raiedonta marriage 
if prohibited, 1$6. 
vrhat ıs, 156, 
prohrbitron of, a moral obligation, 156-157. 
by latest commentators, 157 
no text of Hındu lavv, for, ış. 
case-lav, on, 159, 160. 
İegislation on, rö6o, 
fudicial proceedings, in) 174. 
kinds of, ra32-r36 
İegal consequences of, 171-174, 
of approved and dısapproved forms, r23, 
legislatron on, 73, 160, 
legitrtmacy of issue on See Legitimacy, 
lunatıc, male, if can contract valıd, r63 
ə “Of, 1 valid, 127, 
fnaintenance Of mvife See Maintenance, 
Mağority Aet, net "applicable in, T6ş. 
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ma)ority, attainment of, by males, İn, 163 
Manu”s texts, 103 
Mohunt”s, 87ı, 912. 
money garıned at, ıs self-acquısıtıon, 348. 
moral ıinpunction about, 127 
necessary according to the Shastras, 120, 
except for life-long students, 120. 
obsolete forms of, I2Ş. 
onus to prove, 176. 
Parsacha form of, 125 
Parısam, payment of in, 124 
Pat, form of, 126 
Patnı, veho are by, rzz 
Patrı, form of, tz6 
polyandry, 18s. 
polygamy, 184-18s 
pollutron, during, 169 
Prayapatya form of, r23 
Pravara, vvıthın, prohibited, 137, 39. 
presents to vvoman at, her property, 348 
presumptıuon, 175-176 
approved form, ın, 175 
Brahma form, in, 175 
ceremonıes, of, 175 
conflict of opinion, about, 176 
hahbıt and repute, 1f, 17$ 
legitrimacy, of, 176-177 
recognition as husband and vnfe, from, 178, 
treatment, eviıdence of, if of value in, 157-176. 
valıdıty, of, r7$, 
prohrbited degrees, r2ş-144 ee Marriage Degrees. 
conflıcting rules ön, 101-102. 
conflicting texts, roo-rör 
golden rule of, to3 
practıcal rules on, 144 
prohıib:ted relatronship for, r3$ 
also of certaın cognates, 139 
and certaın relatrons, 139 
prıncıple dıscussed by Bentham, 13$ 
biinciples of, 135. 
rules not follovved in practice, 143 
proof of, strict in criminal case, 176, 
puberty, consumatıon before, prohrbıted, £31, 
Rakshasa form, 124 
regenerate tribes, vvithiri the Gotra in, not practised, 1o23ş 143 
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registration of deed of gıift of immovable property, 173. 
relations prohibıted for, r3S-144 
relationship for, go-or, 100 
conflieting texts ön, 100-rot 
reconcılatıon unsatıisfactory, tor, 
Sapinda, roo Sez Sapında 
relatıves by affinity prohibited, r39. 
divergence betvreen texts, 135-136 
religrous institution, 120 
remarriage, adverse possessıon after, 787 
ral məns, Bissa puga vridovr invalıd, 82 
divorced vroman/)s, 8 
during hüsband"s life-time, invalıd, Br 
vvhen alloved, 81 
forferture of husband”s"estate by, 747, 748 Ses azsə Re-marrlage 
but v”hen not, 747, 748 
A”an hrs vveidovy, valıd, 182 
men, of, of another vvife, alloved, 180 See Polygamy. 
Christianity, on embracıng, not alloved, 18o, 
Special Marriage Act, under, not lloved, r8o, 8: 
Zat form of, r82 
rule agaıst of vedtovv”s, (81-184 
proviston for first vyife by husband on his, 184-18ş 
vvidovrv, of Ses VVidovv 
voman of,iır8r See Polyandry 
Narada and Parasara, on, ı8ı 
çesidence, of son-in-lav, 170 
of vife, 172 
duty, ız2 
not rehteved, husband havıng another vife, 72 
vrife"s, separate, vrhen, 172 
restitution of con)ugal rights, 179-180 
reversionary heir not guardian of vridövy"s person) 171-172. 
rule enyorning men to marry, 120, 133, 114 
due to Hındu sdeal of hhfe, r34 
rules for, contained in Udvaha-tattva and Nıirnayasındhu, 139-141 
observatıons on above, 141-143. 
not folloveed ın practice, 143 
rules of, obiectrons to tvvo, 133-135 
sacrament last of the ten, 120, 120. 
to Sudras and vvoman, 126. 
sacred considered by those that vtevr it as contract, 120 
Sanskaras, last of the, ı6ı 
male andıfemale, ef, tör 
one of the ten, 120, 126, 
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Marriage—(coszd ) 
Sanskaras—(confd). 
vromen, in case of, IĞI. 
Sanyasia, ın Pun)ab, of, gi2 
Sapında relationship for, roo-roq, 137-138. 
cannot be rule of inheritance, 103-104. 
Matakshara on, 137-138 
texts, conflıctıng on, 100-ror. 
reconciltatıon unsatisfacetoryi, 101, 
Shastras, on, 118, 120, 120, 130 
Sudras, only sacrament to veomen, r26 
Sulka or bride”s price taking of condemned, 122 
svrord, 126. 
texts on, V16-r20 
theory of unity of person of hnsband and ivife, r8o 
transfer of dominton, in, T2r, 714, 
union indissoluble, in, 173 
unity, husband and vvife, of, So 
usages contrary to Shastras, 102 
valıd, though not contracted by proper guardıan, ös-166 
false representatron made to procure, if 174 
valıdıty of, impeachable in Court, 174 
presumptron Of, 175 
virgin, sacred text appiy to, of, zo 
von, contracted by fraud or force if, 174. 
v”ho are competent for, 126-127 
vvıdovv See VVidov. 
not hable for ecosts of daughter"s from income of estate, 754-7$$ 
vrhen can alıenate to meet expemnses, 754, 763, 764e 
vvife, düties and rights of See VVife 
provısıon for first, on husbands second, 184-I8s 
svvord-vvife, 125. 
vvife”s, vvehen hüsband alıve, I8r 
vvoman"s, more emphaxıcally ordaıned, r36. 
Marumakkathayan lavr,— meanıng of, ss7 
vrhere prevelent, s57 


Marvraris of Bikanər—vvidov can adopt vathout assent of kinsmen, 2əş: 


Maternal aunt-s.son,—s73. 
Maternal grandfather— 
grandson"s daughter"s son, his, if herr, 6r3 
maıden, of, postponed to her father”s mother s sıster as heir, 83o 
property of, ınherited iointiy, passes by survivorship, 32r 
succeeds under Daya , 6r3, 6r5, 6r6, 6Yg, 626. 


Maternal grandsires— 
of adoptee are the ancestors of the adopter”s vyife vyho accepts, 230, 
difficulty, arises in adoption by bachelor or vridovrer, 204. 


INDE”Ot 


Maternal great-grandfather — 
daughter"s son, hİs, 613 
grandson, his in Daya , succession, 613 
great-grandson, his, 614 
son, his, in Daya süccessiİon, 6r3. 
successıon, Daya , in, 6r3 


Maternal great great-grandfather— 
daughter”s 3on, his, succeeds under Daya, 612-Ş14. 
grTandaon, his, sücceeds under Daya , 6r3 
gEreat-grandson, his, succeeds under Daya , 613. 
son, his, succeeds under Daya,, 613 
son"s daughter”s son, his if, herr, 614 
succeeds, under Daya , 6r3. 

Maternal relations— 
guardtanshıp ın marriage, after paternal relations, r6ş 
Pınd3, by offering, do not benefit propositus, 628-629 
postponed to the çıght daughter”s sons, 637 
Sakulyas, vrhy, preferred to, 627-628 
successton, order of, amongst, 97, 638 

Matersal uncle— 

Bandhus, one”s ovrn and ovvn”s father”s, 72 


” 


meanıng of, “ and the rest” ın Daya ,619 
member of yornt famıly succeeding to property of, 32t-322 
succee 1s under Daya , 6r3, örş-616, ğı, 626 
Maternal uncle"s daughter— 
marrıqge of, among Madras Brahmans, Toz, 136, 144 
some Kshatıryas, I3Öş 144 
classic precedent, of, r36-144 
Maternal uncle"s son—s73, 6r3, 6rs, 616, 626, 638 
postponed to fathetv”s hrother"s daughter"s son, 68. 
succeeds under Daya , Qışı Örs, 616, örg) 626. 
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Maternal uncles 80n"S 8Bonh”—succeeds under Daya,, 6r3, öts, 616, 6r9, €26. 


Matsyapurana — 

materıals for images, on, 844 

for Shiva image, on, 844 

Mattam or Mütt or Math, 858 See Endov-ment, Matts. 
Matts—See Endovment 

Act V of r88r not applıcable to property of, ğcö 

Bengal, characterİsties of, 8zo 

characteristics of Bengal, 87o 

Das-namı, 868, 8zo 


of Bengal founded by Brahmans of N VV. P, 8zo. 


Debutter See Debutter 
degeneratıon of Das-namı, 8?o 
deserıptton of, properties, 872 


H. L —ış3 
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Matta—(coszd ) 


different kinds of, 85, 

dıstingürshed from temples, 859-8zo, 873, 877ş 8826 
Hakımi, 868, 

heads of, Das-nami, 87ı, 

incidents of properties of, 872, 

income of) 876-877ə 

Letters of Admınıstratlonş if can be applıed for, goo, 
management of, 87s, 882 

manager of, deemed trustee, 874 

marriage not dısqualıficatıon for bemg head of, a, 87r. 
Maurasış 8ö9, 

meanıng of, 8:3 

Mohunt, Se Mohunt 

nomınatıon of successor by head of, gro, 

obiect of, $Cg. 

onus of proof of necessity for alfenatfon by head of, is on alienee, 894 
origin of, 868, 8zo 

original character of, lost, 8?o 

panchayatış 868. 

probate, if can be applıed for, go 

property of 872, 87s, 833 

if can be transfered, 889, See also Mohunt 

publıc endoivment, 86o 

receiver, vvhen may be appointed, 859, 899 
representatıve suit, 83y-394 

rights of Mo“unts of), 873-8,7, See Mohunt 

Sarva, 8zo, 

Sattras, sımilar to, zr. 

selectron of suceessor to, 910 ot1, ör2 

succession to headship dıstinguished from that to property of Ğuru, 9tr 

to managership of, gog-or3 

surts, limitatıon for, go4-g928, 

temples dıstınguished from, 839-8zo, 873 87z, $82. 
ten sects of Mohunts, 838. 

Vaishnava, 8zo, 871 

vvest coast of, headshıp to, örr 


Comnsnit error facıt ys, $2, 83) 84-58. See Communis error facıt yas, 
“Enptis est daösq eysəs es£ disfonere, 348 


Fracim malet guod. Sert nov detsət See Faetum Valet, 
AVemto est Aorres vavenidi, 88, 


S7are decifis, 83) SS See Stare decisis 
Vox fəfəti est vex Des, 19 


Mayuklha— 43. See Vyavahara-Mayukha, 
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Məsne profite— ı 


amqunt of, if part of estate inhezited by daugbter, 777, 
not allovred v”here co-parcener oflered his allovance, 401, 
partition, if aHəvved ob, qox, 

on, vhere co-parcener totaliy excluded, adt. 

On, Avhere propaeriy held exclusiveiy by member, qor, 
transferee, fnom managıng member hable for, 397. 


Migtation— 
evidence of, 68-69 
lavv of country of origin or of domictle applıes vvhen, 67, 
school of lav, and, öz 
presumption, of domıcile, 67 
rebutted by proof of mıgration, 67-68, 
once agaın, hov, (8 
origin, place of, from, öc, 
proof of change of school, 67 
Mimansa— 
difference of opinion among cömmentators, ön, 24. 
veriters of Mimansa system of Hindu Philosophy on Smirlüas, 14. 
Minor— 
adoptron by minor See Adoption, 
by Vvall, 032 
under Court of VVard:, 205 
age of, 72, 1037. 
guardıan, apportment and povvers of See Ğuardıian 
defalcatıons of, not lhable unless benefited, şos. 
Karta of İoint famıly, cannot be, 382 
maiıntenance of, children, absolute düty of, C83 
manager, alıenatıon by, v”hen other members minorə, 382. 
partıtıon by, possibility of further births not a groünd of, sös 
of yoint famıly property v”hen some membrs minor, $04. 
sult, conceptlon after, if affects share of first, şış, 
suit for, on behalf of, s04-Sos, s1$ 
reversroner vvhen, if more distant reversioner can sur ro, 
testamentary capacıty of, ro37 


Mitakshara— See Gautamıya Mitakshara, 

adopted son acqurres co-equal rights irith adopter, 273 

author of another vrork, Haradatta, 42. See Gautamıya Mitakshara, 
Vilnanesvrara, 42 

authority möodifled by modern eommentators, 42 
respected throughout Indian, 42 

Bandhus, on, 553, 569. 

Bengal, authorlty in, yielding only to Dayabhaga on pdints they differ, 42. 

commentary, runnıng on İnstitutes of Yaynavalkya by Vıi/nanesvara, 42 

commentators of, Bisvesvara Bhatta and Balambhatta (or Lakahmı Debı:,) 


42. 
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Mitakshara— cosz4) 
conflict, vrhere no, betvveen İt and Dayabhagaş regarded as authority, 42 
corody, meanıng Of, accordıng to, 352 
Co-vidoiv s right, on, to divide deceased husband"s estate, 219-750, 
date of, 42 
Deyabhaza and Matakshara, dafference betveen, 590-593, 991-993 
and Mıtakshara, proper mode of readıng, 615-319 
relted in şschool, vyhere, 42 
y”here silent, referred to in Bengal, 47, 590. 
devolution, modes of, according to Mitakshara, ş20 
father"s duty, 682 
rights, cürtailed, over ancestral property, 369 
gift and acceptance, on, g88, g£g-992 
he:rs, under, s58-s79 
division into tvvo classes, $70, 
under Dayabhaga, and Mıtakshara same, 590, Öl. 
inheritance, İf based on spiritual benefit, Cqo 
İntercourse vvıth lovv caste man, oh, 6C$ 
inter-marriage vvith veomen of lovver caste), recognised by, 156 
yörnt family, See Mirakshara under loint Family 
marriagze, prohibitedidegrees for, 83, 37-38, 
non-sapındaş, interpretation of, gg-roo 
out-caste, impenitent, abandonment of, 6Cs, 666 
penance restores to caste, 666 
prinGiples o? lav of albenation, and modern yur Sərudence, 426 
prohibited cegrees, on, 83, 137-r38 
ptopinqulty, on, 53, 71 
re-unuon himited to certain relations, 483. 
Sapında, meanıng of) gg, 
hovv arısesş 8ı, 
Sapindas, table of, 97 
Sapındashıp, degrees for, computatıon of, 83, 9091, 91-92) 100-102, 871 
schools, al), accepf, except Bengal, 42 
sın causıng exclusion from inheritance, on, 66/25 
spırıtual benefit, İnheritance if based on, G4o 
Stridhan, inherited,) descent of, lav on, changed by, P, C , 737738 
15 property inherited by a voman, 730, 
on, held vvrong by, P C , 7ao 
property can be dealt vvith at pleamens, 735 
scope of, extended by fiction of interpretatıon, 722, 
succession, order of, of, 8.0-834 
Suöoel Arnış a commentary on, 42 
succession) order of, proptnqutty in, S3 See Succession 
sutetyship, testimoney, indebtedness öf certain relatıons, invalidity of, 


3ı6e39. 


surviorship,  Seg Survivorship 
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Mitakshara—(vcə (2. , 
Vıiramıitrodaya refutes doctrine of Bengal School in favour of, 4$ 
veidovy”s suüccession, on), 689 . 


vrifeis right by marriage to husband"s propertyi (88 
VVill, iş, family, 424-420. See VVill 
vvoman"s inheritance, Bengal doctrine on, extended to, 73$ 
property, on, 722, 730. 
Mutakshara School— 


re-union under, 58-84 See Re-unton, Succession 
subdivided into minor schools, $6 
Mıthila— 


İocatıon of, 294 
Sehool S.e Mıthıla School 


Mithila 8Sehool—or North Behar School 
adoption, Kritrima before investiture vith socred thread, 246 
Bengal school, difference from, 734) 780 
commentarıes respected ınş:s7) 722 
daughter and motheryinheriting take limited interesf, 734 
Katyayana”s text, ard, 722 
Stridhanq, on, ?az 
successton to movubles and savıings thereon, 734 
takes absolute estate ın hüsband”s mövab"es, 733-734 
t ikes İife-interest in immovables, 733-734 
vridovv absclutely entitled to proceeds of immovables, 737, 780, 
competent to alienate movables, 734 
estate of, 722-723 
Savıngs of income held by, as heir pass to her heirs, 794. 
vrhere pevdails, 97 
vifes absolute right over mövables given by or inherited from husband, 733 
equal rıghts of disposal over gifts, and heritage from husband, 723 
heritable rights in gift made by husband, 8ə2şe 
İlmited pover in giüft or inhenitence of immovable", 733. 
Mohunt—s9ece Math, Matts, Endovment, 
accountable, 15, 884. 
alıenatıon, by, suit for setting asıde, 893:894 
by, vho can, challenge, 893-894 
povver of, 887, 888 
Asthal or Mutt, of, ovrner of propetty in trust, 883. 
borrov,, right to, 884. 
Chelas of, 8zo, 8zi 
povvers of, 893-894 
compromise, b, 88s. 
consent by, 88xs 
Court”s yürisdiction over, 897. 
Dasnamıs, are, 8zt 
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Mohunt—(cos-4 ) 
debt of, if binding on successor, 872, 873. 
if can be incurred by, 8y2 
decree against, enforceable sf left personal property vben debt not bıinding 
on Muti, af res İudicata, gög, 886 . 
income of Mütt, right to, 876-877 
ınterest in property held by, 872-874 
legal necessıity, for transfer by, 888-8go 
onus as to, 994. 
presumptıon of, 8go 
Letters of Admınıstratıon, if can be applted for, before succession, 000, 
hability of, 884 
limitation to render account, if any, 884, go 
manager, as, 883, 888, oz4 
for idol, as same as manager of infant heir, 883, 888, g34 
partıtıon of office of, not subyect of, g29 
povvers of, 883, 884 
probate, ıf can be applıed for by successor, g00 
removal of, 897-899. 
sects Of, ten, 87r 
succession to office of, 8s3, 872-873, 9oə-92 
suit, limitation for, 004-908 
tenures, if can be created by, $8r 
trustee, if, 872, 873-8za, 883 
v”oman) if can be, 872 


Moksha— 
meaning of, 852 
person desirious of, cannot adopt, 200 


Mortgage— 
antecedent debt, for, 435-436. 
Karta, by, 976 
Mother—3ez Stridhan 
adoption by, yünror vvidovr cannot divest sentor as heir to her son, 776“777 
vridovy, if divests her as mother and heir to her son, 277 
vvidovr vvho is her to son vvtihout assent if valıd, 225-226. 
only son, may grve ın, vrith assent of Sapindas, z28 
chastıty, İf neccessary for succession of, s63, Giz, 
conversion, on, if loses right of güardianship, 403 
debts of husband, tıime-barred, if can pay, 76o 
gift by, to daughter of entire estate held valıd, ?os, 
veith all the daughters to reverstoner held valıd, 7oş, 
vvith consent of all the daughters to reversioners held valıd, 
to, LOOÖ, 
herr before father, $63 
maiıden”s property, heır to, 829 
ın succession to, nearest relations of, 8şö 


- 
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Mother—:və,z4.) 


maintenance of, after partition a charge on her son”s shaze vəhen, 6oy. 
marrlage, as guardian in, according to Mıitakshara,ş 869“164. 
ın, of daughter, v”hen güardian of daughter”s person, 164 
next to maternal grand-father and maternal unele, guardıan in, r63s164. 
right of, to give: a girl in, 163-164 
Nityadvyamushyayana son, keir to, natural, 292 
partıtıon, on, among sons, has vvidayv”s estate in her share, 822) 606, 729 
a aon surmg for, has quası-contingent riyht to share, 729. 
by sons, canneot claim a share vrhere property distributed, 
provıdıng maintenance only for her, 6oş 
entitled to a son”s share, Cöş 
her share ıs not in İleu of her maintenance, 739 
share of, if becomes her Strıidhana, $23, 739 
share of, includes her Stridhana, s23), 605, 739. 
by stepson, entitled to maintenance, 605 
by, vendee from son), anlıtled to her share, 738. 
shareqof, under Dayabhaga, 60ş-306 
share of, under Mıtakshara, ş22 
suült for, if neccessary party ın, 6os 
re-marrıage does not canse exclusion of, 563 . 
on, if loses right to be güardian, 404 
share of, nature of right in, 23, 606-307, 739 
sön), as hetr to, does nöt lose her ovrn share on partıtton, 60ş 
step-mother, no hetrs except ın Bombay, s53 See Stepmother 
Stridhana of, members succeeding to, are tenants-ın-common 32r-222z, 
succession of, 563, 012, 625 
unohaste, succeeds after father, 563 
unchastıty does not cause exclusİon, 503. 
vyidovy”s estate, taken by) v”hen succecds as heir, $03, 


Mother"s brother" son— 
preferred tq mother”s sıster”s son, 675 See Maternal uncle"s son, 


Motbers maternal uncle"s grandson,—573 


Mother”s sister”s 8on— 
adoption by the tvvice-born, if can be) 232) 243. 
agnates, preferred to, by analogy) 624 
Daya , succeeds under, 613, 616 
Mother”s brother"s son preferred to, 575 
Mourning— 
brother s daughter"s son does not observe, 633 
custom of, index of propinqulty, 632 
period of, for dıstant agnates and nearest cognates same, 623. 


Movable See Property and Altenatıon 


alıenatıon of, 384, 98o 
ancestral, and immovables, distinction betiveen, 366, 367. 
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Movable - (vorzd4)) 
gift of ancestral by father to)one son only invalıd, 367, 


hov effected, 994 
G P, Note ss, property) 977. 
of, transfer hov, effected, 998 

succession to, inherited by vvoman from male, 73$ 

vv hat are, 978 

vridovvs right, if absolute, in, 733-734, 980, gör 

vroman”s rıght of altenatıo? cf, 734, 738) 
Music—religious procession and, goz 
Muth—or Mohuntr, a public erdovment, 860, See Endovment, Matts, 
Mutt— see Endovment, Matts, 

Mathas or Mattam or Sattras, 858 


Mukaddam — 
yridövv of a, does nöt acqutre an independent title, 744. 


Northern Schoql—Sec Benares School, 


Naishthika— 
Brahmacharı, 8s2 
successıon to property of, 82. 
Nambutrı Brahmans—d6:, 
Nanda Pandita— 
adoptee, age of, limited to five years, 248 
prohibition of vrhom, 232-233 
adopter, vfe of, assenting ör nöt hBecomes adoptive mother, 263 
adoptton of daughters, recommended by, 294 
Dattaka Mımansa, author of, if 194-195 190, 240 
exclusıon by, of nor marriageable female”s sons not based on texts, 242. 
İavvyer, if, 194-194, 240, 
Nanda-ra)ykrit— 
a commentary on the Code of Manu, 43 
author, Nandarala, 43. 
Maharattas, knov/n amongst, 43. 


Nandipurana—on the ınstitutton of hospitals, 8475848 
Narada— 
Bandhu, on, ro8 - 
code of, deals vvith positive lav alone, 13 
form of action, ön, 10 
gift, on, g88 
Gotra: on, 1o8 
husband”s gifts, vvoman”s rights over, on, 72 
inhentance, defects excluding from, on, 656 
marriage, giverə of a gürl in, on, 119 
p o"ibited degrees for, roB, ri? 
partıtıon, father"s tvvo shares on, 596 
Prayara, on, 108, 
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Narada—(cənid) 


prohıbited degrees, on, 103, 117 
re-marriage of vvomen, on, r8r 
Stridhana, succession to, on, 822 
Strıdhana, sıx kinds of, on, ?ro 
vvıdovr, güardianship of, on, 682, 8oz 
VVife"s povver over husband”s gift, ?r2 
Natra or Pat marrıage—ceremontes not essential, 68 


Necessity—Seec Legal necessıty 
Nepbev”— 
father of evhom re-united vith unele preferred, Grə 
Of vehole blood and re-united, of half-blood succeed together, Goə 


Nəphev"s daughter"s son—succeeds under Daya ,6r3 
Nıbandha— 


or commentartes, 17, 36 See Commentnries 
ör corody, 352-354, 979-077 SŞee Corody 
Nika—marrıage, 18: 


Nirnaya-sinühu— 
author, Kamalakara, 43 
authority in Benares, VVestern and Souvthern Schools, 43 
date of, 43 
on reneval of decayed images, 846 
Nitya-Dvyamushyayana — 
son, hı: natural mother inherits, 202 
vhat is, 2gr See Dvyamushyayanı 
Non-Hındu — 
Hında, if can become, 60 
Hındu lav, göverned by, v”hen, 64 öş 
Vtevy Of, LT 
Hindu Sanyası, if may becomeş 8s3 
not subyect to personal lav, of Hındus, 648, 
v”hen provısions of sec gə C P C apply to Mohunt"s rights, 8gş 
Non Ültimate— vhat ıt is, z 
Non-Yautuka or Ayautuka— 
brother”s gift, vvhen, 718 
sons and daughters equally inherit möthers, 736 
succession, order Öf, to, under Daya, 837 
North Bəhar 8chool, S-z Mıithila School 
Notice— 
Claım, of, vəhen suffictent, 704 
maıntenance, express, of, at executton sale, purchaser unaffected by, zoş, 
vendor”s ıntention to defeat, Of, yo 
purchaser, öo/ra /fde for value vvithout, not hable for maintenance, 7o4 


vrhen İrable, 704) 705 
-F£"90V— — — —”—— ——— —— ———XğĞ 


H.L —ış4. 
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Obiter Dictum— 
F B, Bandhus, on, 10$-106 
F. B, ıinexplicable, 106. 
vhat ts, $$ 
Obstrueted — 
Daya, 8z, 88 
heritage, 88, 336 


ın Dayabhaga alvrays, 590 
yornt inheritance of, heritage vvhen forms tenney-ın-commen, 342 


Ofücial- Assıgnee— 


povrer” of, 448-449 
vrhether entitled to possession of iotnt property) 447. 


Oficial Recerver— 


position of, 448-449 
povrers of, 449-450 


Only son— 
adopted ın Dvyamushyayana form, 292 
adoption of, if valid, 230-231 


Onus— 
account settled, re-opening of, claim for, of, proof 1n), 399- 
acquısıtıon of property, if self-acquired, 349-350 
adoption, invalıd, of proving, on plaintiff seeking such declaration, 286-387 
(Contra ) Mad, 287, 


adoptıon, of proving, on person alleging vvhen same  denied, 286 
on person setting up fit state of mind of adopter, 286 
on person setting up title thereon, 295- 296 
vrant of authority, on person challenging, 286 
v”hen factum and povver of, proved, invalidating circumstances 
on dısputant, 286 


adverse possession, to prove, 4900, 
alrenatıon, in, 482, 4833 
antecedent debt, on alıenee to prove, 482 
on son to prove illegalıty and immorality, 482 
blind, on person alleging another congenitally, öz4-97s. 
ereditor, on, to prove debt binding” on family, 48, 482), ssr. 
to prove necessıty, 767 
to prove necessity of high rate of interest, 7ö7ə?68 
customlof proving) 31 
debt on person repudiatıng) vhen, 481, 
kurpose of, of provingə 482-483 
delay, ın obyecting: to alienation, and, 482-483 
difference of son”s and co-parcener”s İsability for debt les in, 482 
disqualificatıon to inherit, of proving) 673, 674-675, 68o 
ather, estate sold by, to be ancestral, on son to prove, $47. 
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Önus—(cos/d ) 


father”s antecedent debt, on alıenee to prove, 483. 
debt, illegal or immoral purpose of, on son to prove,) 483 
debt not for illegal or immoral purpeses, on ereditor to enqurre) sş1 
self-acquired property, of proving) vvhen considerable ancesti” 
property ın hands, 546-547 
female ın adverse possession, İrmited interest of, on reversioner, 733 
Hındu lavv, applıcabılıry of, in) ös 
Hındu vvidovy) necessity of) of proving? 767 
idioey) proof of, 673 
Ilatom son-in-lav, onus proving: affillation, 296 
impattibility of estates, of proving) ön party alleging, 915-936 
interest, rate of, 461, 483, 767-708 
yornt property, to prove, 349) 549 
legal nezessıty) recitals in deed, if proof of, 483-484 
to prove, 481-485, 767, 8r4-8:s, 894 
manager, debt by, bınding on family, credttor to prove, 48r, 
minor to prove vvaht of consideration for setting asıde alrenation by 
manager, 483 
Mohunf, necessity for ahenatıon by, of pröving, S94 
personal property of, of provıng) 877ə 
provıng right to nominate successor to, 9, 
mortgagee to shovv necessity for borrovving and reasonableness of rate of 
interest, 483 
necessıity) legal See “legal necessity" above 
presumptlon “Sze Presumptıion 
pro-note by manager if for famıly, 48: 
Purdanashın lady, executuon byy"to prove her understandıng, 773 
ın dealings vvith 772 
yecital in deeds, if sufficient to prove legal necessity, 483-484 
renevrals of mortgage and vvant to protest and, 48-482 
representatıon by borrovver may shift, 483 
repudiatıng debt on the person), 482 
reunton, 584 
reversionefr on), to prove immoral debt, 8rz 
to prove hmited interest of vidovy) 733. 
to prove nearest reversıoner, 8ı4 
self-acqursition by member 349-350, 5477549. See Presumption, 
separate property of a branch of fumily) 944, 
separation, to prove, on person allegingə 845-546. 
Organ— defects of external, 674-675 


Origin and Sonrces öf Lav—rı 
divine otlgin of lavş TT, 
original texts—Sze Texts. 


Ornaments—$5zee Stridhan 
family yevvels not Stridhan, 718, 
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Ornaments8—(co///d ) 


savıngsş as. a form of, not Stridhana, 718 
If sublect of absolute gift to a vvoman), 718 


Orphan— 
adoption of, cüstömary amonpg vlhom, 23 
invalıd, 231 
adoptive father of, not estopped from questioning adoption) 231 
güft of, by brother in adoption held valiıd after 38 years (Cal ), 3:8, 


Ovnəor— 
alienation by non-ovner, 983-986 
God and Mutt ovner, 878 
incompetent to ahenate, vvhen, 979 


Ovrnership— 
incient lay, according tö, 975 


deatb, extinguished on, 584 

meaning in Hindu lav, 362-363 

no İimıt as to degrees of descent, 363 

partıtıon, rate of), no test of övrnership, 362, 946 
perfect and imperfect, 362, 362e 

sürviyvorship follovs co-ovvnership) 941 


Padmapurana—on origin of Kayasthas, I$T, 
Paısacha-— a disapproved form of marrtage, 13$. 
Paithinasi— 
marriaxze, Ofiş 101, 
observed by Brahimanas of Bengal, r3C, 
prohibsted degrees, on, 117, 137 
prohibits smallest number of relationship in marriaxe, 138 
text, of, 117 
Vssistha, recondiled vvith, 101 


Panchbis Saval— 
on ahtenabilıty of impartible estate, g48 
vhat 16, 048 
Pandits— 
ippornted to advise ludges, 49 
of Sanskrit College, not alloved. to give Vyavastha ın suit, 199 


Parasara— 
on gredes of unchastıty, 664 
reemarriage of vvomen, on), 181 


Parasara-Madhaba, (or Parasata-Bhashya)— 
a commentary on the “İnstitutes of Parasara, 41 
author, Madhavacharya, 43 
deals evith ritual and penance, 43. 
İnheritance, chapter on, authority.ın, Benares, Bom and Mad schooİs, 44, 
Madhavıya respected ın Bengal and Mithila sehools, 43. 
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Parasara-Madhaba—(cov/4 ) 
Madhavıiya—(coserd ) 
vvorks of auther knovvn as, 43 
Mıtakshara, quotatıons from, contarned, 43 
Smriti-Chandrika, quotatıons from, contdtned, 43 


Parasurama— 
legend of, shovving antogonism betyyeen Kshatrias and Brahmıns, 48 
Paronts— 
adoptuon, alone competent to give in, 226 
maıdenf"s property, heırs to, nearest relations of, 829-830. 
property, relations of, succeed tox in same order as (o 
non-Yautuka (Beng ) 830 
maintenance of aged, absolute duty of, 683 
Paricharak— 
or trustee of debutter estate, 872 
Parthasarathi— 
on the Vedic söurce of Smritis, 4-$ 
Partıe8, necessary under Section 85 of Transfer of Property Act in suit 
againət Mitakshara ioint family, 473-477 
Partıtıon— 
account of past transactıons, co-p-arcener”s right to, 399, 400, 919-521 ze 
Account 
öf separate, in Collectorate sign of, 09 
Act applıes to Dayabhaga and Mitakshara yoint family, sos 
adverse possession, and, 540-ş41, 607-608 
agreement or famıly arrangement not to, $o 
date of, is date of separatıon, şız 
if suficient, $r0, rs 
verbal, may cause, sız. 
britti, of, g3o 
Cause of actıon), fo”, s0ş 
charıtable vvorks, if hable, to, 21 
Collectorate, separate accounts ın, sign of, $o 
comfnensalıty, cesser of, not conclusive, $44 
commentators, dıiflerent interpretations by) 325 
cemifion charges, proviston for, on, 36 
vrhat are, şa6es28 
compromise,ş date of, s of sepafatıon, 517 
conduct of partıes, ın, Sir 
constituer ts, of) $o8, seç 
Co-parceners, remaınıng amongə 535. 
right: of, bös 
date of, is date of suit decree, $24 
daughter, matriage expenses of, charge on share, vhen, $28, 


provisıon for, on, s28, 
unmarhed, not entitled to share, in C, D), s28, 
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Partitlon—(zcor,/d ) 


Dayabhaga, according to, 88, 604 
Act, applies to, yornt family, sös 
co-parceners take as tenants-ın-common), under, 88 


father har tuvo shares, 592 

father”s vvrfe, entitled to maintenance onİy, 607, 
sön, Cannot cömpel father to partiteon, 699 
terminates community Cİ interest) 592. 


deed, statement ın, effect of, 514 


definitton of, 513 
dıivtsion by metes and bounds not necessary for, $10, sr 


contrary decisions in Bombay, sri 
meanıng of, 514 
dvvelling house, Of, sos 
estate expenses, prövision for, or, 260 
evrdence of, SO9, 541-544 


classes of, 543 
execution-purchaser of member”s interest may demand, şoz 


family arrangement, See Family arrangement 
famıly settlement See Family arrangement 
Father s death, after, real, Coq 
gift to son, nöt separation, S178 
right of, $03 
VVİH, not by, 503 
stranger, no share to, 803 
vvife cannot enforceş $33- 
entitled to get marntenance only, under Daya,, 6ö7 
entitled to get share on, even against father s vvish, s22 
entitled to share of ancestral property and of accretions, 532 
right of, in Madras, 23 
share of, on, 821-522, 
Stridhana and share Cf, s22-s23 
nature of, 823. 
female heırs, partitron by tvvo or more, 750 
cannot give absolute estate İn their 
ahates, 7so. 
forms of action, about, to, 
fraud, property excluded from, through, hable to, 535, $40. 
gift of father”s share to son, not separatıofi, SI7. 
grandmother"s share, 524-525, 607, 
grant for office, if partıble, 936 
1dols, 919) 920, 930, 
illegitimate brother"s share amohng Sudras, $2ş-ş46, 
so, cannot demand, 497-498, so3 
İmpartıble properttes, vrhat are, 841-842 
İmprovetnents, prövisions for, on, $26, 
İnıtiatıon expenses, provision for, on) ş37 


ipEx rə3r 


Partitlon— (cos-4,) 


intention, communication, of, changes status, so6, so8 
declaratıon of, attended by conduct has the effect of changıng 
status, So7 
determines vrhether family yoimnt, re-united or separate afte- 
separatıon of some members, 31-32 
of single member, affects, 508, sı3 
to separate, İs the prıneipal thing to be regarded, so8-sog 


yalmanka, g3ö 

Iİtnitation and, effect of, s4o 

maintenance of father"s vvıves on, 607. 
persons entitled to, on, 60z., 


manager, İlabılıty of, 517-szr 


or Karta, mahagement of yornt famıly by, no difference in tvvo 
schools regardıng, $20-S21 


marrlage expenses, of a member of yotht family not a charge on the estate 
after, suit for, 1623 


expenses, of daughter, charge vrhen, s28 
expenses of member of same degrees as those married at famıly 
expense to be provıded ın decrees for, 163 
expenses, provısıon for, on, 527-528 
meanıng of, 88, soo, sr3, şgr 
according to Dayabhaga, 88, şər 
Mıtakshara, 88, soo, sər. 
dıfference betveen Dayabhaga and Mitakshara, 88, sgreşg2, 


metes and bounüs, dıivİsion by, if necessary, $10-812, 


minor, non-habilıty of, for guardian”s defalcetaion, sos 
grdund fer, pössibility of birth of coparceners, if göod, sos 
sult, on behalf of, s40-sos, 
vrhen some membars, so4. 
mınor”s ahare cannot be burdened vvith güardfan"”s Habilittes at, sös 
mıstake, pfidperty excluded from, through, omıtted portion İlable to, 
835, 540 
Mıtakshara, according to, 88, so0, soş 
Act, applıes to yoint family, sos 
co-parceners take as )ornt tenant", under, 88 
defines shares vriıthout ending community of interests, şət 
süccession under, 829 
vrho can claim, s02-şo0ş 
Mohunt, of office of 929 
mother cannot enforce partıtıon), 503, 533. 
right of, nature of, in share, on, 523, 6064, 607 
share of, on, $21-524, 605-603- 
Strdhan, v”hen recelved by, vhat share entitled to, on ş22-ş23) os, 
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Partition—(ro,/4 ) 


partıal partıtion, 531-539 
alloved by agreement, “37. 
allovved vvhen any property is held by söme members oniy, 


$37 538 
allovved vvhere it does not cause much inconvenience to other 
members, $37 
alloved vyhere portron excluded held İointiy evith: trangers 
not ınterested ın family partition, s538-s39. 
allovved iyhere portion excluded is impartible  property, 538 
alloved avhere portron excluded not in hands of co-parceners, 
538 
allovved ivhere portron held by stranger or some member, $37 
allovred ivhere portion situate in several yürisdictions, s38 
allovved ayhere suit by a co-parcener to recover his shareina 
portıon of family property improperly alvenated, 939 


effect of, 531-535, 544-545 
suit for, by purchaser of portion of undivided” cömparcenary 


interest, 535-536, 537 
sutt for, if and vvhen alloved, 938-539 
yyhat is 9358 
partıtıon and İimitatcon, effect of, 340 
reöbus şır stantiöns, 375, 829 
yyhat constitutes, for defeating survivorship, $04 
vhat is, ş00, SO8, 533 
vrhen and at vvhose intstance made, s02-c0s, (04 
yrhen some member mınor, 504 
p3ternal grand-mother entitled to share on, 824-525, 607 
Patnıbhagğ, mening of) 828 
Zer str) fs and not Ze? cağıta amongst male descendants, s28, 604 
pıous uses, property for, if divisible, gzo 
presumptton and burden of proof regardıng yorntness of property, $48-SST. 
acqusitiıon of property in name of female member, sso-ssr 
acquısıtton of property in name of one member, $47-549. 


purchase by Karta, s49 
separatıon, of, 845 
proof, of, SOŞ, 834-515 
proviston for subsequent mırrrage of unmarried parties to a, $27 
purchaser may compel (Bom, Mad,C P )) 416, 42r 
of undivided interest yyhen vvants partial, effect of, 638-536 


Putrabhag, meanıng of, 528, 
real, vvhen and by vyhom made, 604 
rermbursing member vho made personal expense for yotnt property in, ş36 


religious funds, if hable to, gör, 
renunctatıon by member of his share, 530-s3r 
enures for benefit of all members, ş30, 


İNDEX 5233 
Partition—(cosz4 3 


re-Opening of, 539-540 
revenueş bınds”"son vhen, s03 
papers no proof of, so8. 
right nevr: not created by, as it precedes upon presexisting rights: $ş3sqi 
tö, not sole eriterion of co-ovrnership, 946. 
sacrifice, place of, if hable to, gər, 
property, if liable to, 920, 
sale, in executlon, equivalent to, 8143 
of co-parcener”s interest, effect of, 17 
Sebayet, office of, 929-920 
self-acqulred property, double share in, s29-$30 
separate aecounts in Collectorate, sign of, çog 
Separatiom as to food, residence and estate, so8. 
as to residence, vorship and mess, $44. 
by act or deed, sro 
by conduct, srn 
by conversiİon, s17 
by expresslon of ıntenttot, so06əs09 813-514. 
by marriage under Special Marriage Act, sız, 
by sale of share in Bom and Mad. sız, 
by sutt sIT, 814-517, 
by VVıİL, sro 
date of agreement is date of, sr2 
of compromise, $17. 
suit is date of, 534. 
not by gift of father"s share to son, 517 
of all members, not necessarıly effected bə, s3r 
of estate, tests of), $43-$44 
of one member, effect of, $10-811, 832-535, 544-545 
of, vrith brothers no presumption of, vvith son, $31, 
proof of, 534-535. 
severance .Sce “separatton” above, 
share, ascertaımment of, rules of, 378. 
double aecrual of, 529-520 
father”s vvife, of, 521-524 
grand-mother, of, 824-825 
illegitimate brother, of Sudra, of, s2s-826. 
mother, of, s23-524. 
renunciatıon of, 530-s3r 
sıster, unmarried of, səs. 
step grandmother, of, S24. 
sıster, maiden, entitled to maintenance and nuptial expenses, not 
exceedıng ith of property, (De), 604-6os 


H. L —ısşş, 
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Partitlon—(cos/“2 
sister—(eontfd,) 
unmarrıed, share of, (M ), s2$ 
son, right of, born afterİsurt but before decree if claim share on, 5r$ 
to enforce vvith or vvithout father”s consent, 502-503. 
but not ın the Pun)ğab, tso2 
specific share not alloved before, 500, 
step grandmother entitled to a share on, 824 
stepmoth"er entıtled to maintenance only, and not to a share on, 6os 
Stridhan, vehen, taken into account for allotment of shares on, 822, 605 
sur by members other than the vendor of undivided co-parcenary interest 
hes for partlal, 537 
by executron purchaser of undivided  co-parcenary interest 
, for partıal partition, ş36, 837 
by one membar to recover debt due to famıly not maıntaınable 
after, 540 
decreeş if necessary, SrT, 815 
decree in, shov/s vvhether separatıon of co-parceners or all, $34 
effect of, filing of, si4es1$, 516. 
date of suit vvhen decreedə is date of severance, $18$, 534 
for, of portion left out by mistake or fraud vvill he, 535: $40 
mınorş on behalf of, so4-sos 
yvithdraval of, does not effect severance, sis, $6 
thougğh intention to separate is entertained, 324 
things not liable to, $41-$42 
vyho can claım, so2-s05, 604 
vyidov) and husband”s co parcener, partition betuveen, 290-791 
betvveen co-vridovis, 749-780, 
İntention to, by co-vvidovys to be seen, 7şr 
VVall, direction for division in, if, 60x-605 
vvife cannot claim, 370, $oq4 
Partnership— 
Act, Indian, (Act IX of ig32), 35 
betsvveen stranger and member of ?ornt famıly, 358-3ş9 
dıissolved on death of member of ?ornt famıly trading vrith stranger, 359. 
stranger partner if bound to recognise any other member of famıly, 359 
Pater Familias—entitled to earnıngs of children, vife, slave, 360, 714 
Paternal aunt”s danghter—marrıed by Madras Brahman, )44 
Paternal grandfather— 
successıon under Daya, 6t3, s35 
successtion under Mit , 566 
Paternal grandfather”s— 
daughter”s son, heir under Daya , 6r3, 62s 
son”s son, if helr, 6ı3 
Daya, heirs under, qth, 5th and 6th descendants, 614 
great-grandson preferred to brother”s daughter"s son, 637 


INDEX 


Paternal grandfather”s— (cosz4) 
Mıt , heirs under, 3rd, qth sth and öth descendants, 568 


Paternal grandfathər"s brother— 
Daya and Mıt, succeeds under $67, 613, 626. 
sons of, succeeds under Daya, and Mit , s67, 613, 626. 
son”s sons of, succeeds under, Daya and Mit., ş57, 613, 625 
uterine preferred to half brother, 626 


Paternal grandfather s dangter”8 801—612: 
Paternal grandmother—S:c Grandmother, 524, 566, 6oş, 613, 626, 


Paternal grandparents— 
Daya,, succeed under 613 
Daya , succeed under, six descendants male, 614. 
Mıt , succeed under, 4th, th, and öth, degrees in ascent, 567. 
Mıt , Succeed under, tuvo or three male descendants, s07, 


Paternal grand uncle— 
successıon under Daya,, ör3 
succession under Mit , söz 
Paternal grand uncle"s son— 
succession under Daya ,vl3 
süccession under Mit , 537 
Paternal grand uncle"s 8os”s 80n— ” 
herr in Benares, Bombay Sehoolə, and ın Behar, 567 
heir under Daya, 6013 
heir under Mıt , 527 
Paternal great-grandfather— 
heir under Daya , 6:3. 
succession underiDaya , 613, 626 
under mıtakshara, s67 
Paternal great-grandfather— 
Ath, şthş öth descendants succeed under Daya, 64. 
ard ath, gh, öth descendants succeed under Mit., 568, 
Paternal groat-grandfather"s father s— 
3örd, ath, sth öthğdescendants succeed under Mit , 568 
Patermal grəat-grandfabher sigroategrandfathers— 
3rd, qth, şth, 6th descendants succeed under Mit , s68. 
Pateroal unole”s son”s daughtər”s great grandfather "s — 
ərd, ath, sth, 6th descendants succeed under Mit, 568, 
Paternal great-grandfather s daughter s 80n— 
heir under Daya , ör3, 626. 
Patərnai great-grandmothor— 
heir under Daya , ötə, 626 
successton under Daya ) 613, 626. 
succession under Mit , Sö7 


Paternal unol16— 
of half blood hetr iointly vath one of full blood in Bombay, ss5. 
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Paternal uücle—(cos/42) 


succession under Daya. 613. 
succession under Mit, sö7 


Paternal uncle"s daughter”s son— 
perferred to maternal uncle”s son”s 6374 
succeeds under Daya, 63, 016, 62o, 637. 

Mit, 873. 

Paternal unele"s 8on— 
helr before brother”s grandson, Sö4e. 
succession under Daya , 6r3 

under Mit , s67. 

Patərnal uncle"s son"s 8on— 
herr ın Bəhar, Benares Sehool) $67. 
heir under Daya, 63 


Paternal uncle"s son s danghter”s son— 
süicceeds under Daya , 613, 647 
Paternal gran6-uncle"s son"s daughter"s gon— 
succeeds uhder Daya , 6:3, 537 
Patni—dSee VVife, VVidov"s Estate, $s9. 
helr, r23, 559, 747. 
husband, entitled to inherit from, 747e 
hüsband”s property, right acqutred by, to, fröm marriageş 370. 
vvife married in approved form becomesş, 122, $sg. 
Patnibhag— 
dıvision vvith sons by each vrifefmaking: a unit, 628 
Patria Potestis— 
defin:tion of, 360, 712714 
Pitridvit or Patricide— 
enemy to proposittis, if extends to, 67t. 
excluded from inheritance, 670, 
maintenance, entitled to, by preferentual heir after serving out his punish- 
ment, ö67r 
Vıivada-Chintamanı, explained by, 671, 
Vıivada-Ratnakara, explained by, 67). 
Paunarbhava— 
defined, 187-188, 192. 
nov, deemed as Aurasa, 192, z0r. 
Per Gapita —See a/sə Succession. 
daughter”s sons, take, örz 
partıtıon among sons of different daughters and callaterals to bə, 666. 
Permansnt Settlement —and character of Zamındars, 933. 
Pərpetulty — 
marntenance grants, vhat, contravene rule against, 9sö. 
rule agatnst, do not appiy to gift for public benefit, 867, rooş, 
prınciple of, 1043-1044 


IhbEx t33? 


Persona Desiznata— 
adopted son vhose adoption invalıd may take as, 283 
adoptee, described as, takes as, adoptuon invalıd, 283 
cannot take vrhere gift conditional on his adoption and same invalıd, 283 
class, cannot be merged into, vhen, 1ot1. 


Personal property—Sez Sepafate property 
Personal vvearıng apparel—and ornaments impartible, c42 
Per stirpes—sSez o/ro Sirecession, 
dıstribution, on partition among male issue, 5$7, 609, 69 
of Mitakshara )oint famıly preperty, 375 
vyidovys of gotrala sapındas do not take, ss6. 
Pervert— 
adoptıon by, from Hinduism, religious ceremony performed by another, 239. 
Hındıa becoming Brahmo may give son in adoptlon, 029 
to İslam may give hrs son ın adoption, 220, 
to İslam may valıdiy delegate hıs povver of gift.in adoptlon, 220. 
Pbilosophy— 
v”riters of Mimansa system of Hindu, on Smritis, r6. 
Pilgrimazo— 
to Benares, ıs not, 762 
to Gaya, religicus purpose, 761 
Pinda— 
determines status of Hındu, 2şT 
meanıng of, 90, 144. 
Trarpurushika, misunderstood, 628 
Pindalepas—dıvıded oblations of vrater, 627 
Polliam—nature of, 940, 948 
Polyandry—not lavful except vhen custom permiis, İ8r. 
Polygamy— 
alloved by Hindu lav, r8o, 184. 
İustificatıon of, 184 
not alloved to Hindu convert to Christianity, 80 
under Special Marriage Act, 180, i8r 
Popular idəas—See Impartıble Estates 
Positive Lavvr, ıı, 18, 33. 
Narada, Code of, deals vrith, r3 
Shastras and positive lav, 18, 
Smirtı and customs onİy sources of, 33 
Possession— 
adverse, against membər of yoint Famıly, reqursites of, $40-s4T 
against vridomv, 786 
burden of prevmg limited interest of female in, 76s 733- 
by vvidov, 785-y88 
delivery of, vvhen necessary, 994), 99$, 996, 997. 
female not entrtled to inherit, of, is not, of limited ovrner, 733. 
güft, for completion of, if necessary, 994) 995) 997 
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Possession—t.onid ) 


rents and ptofits of foint famıly 
tantamount to adverse, 541. 
titles, prıortty of, factor for determinıng, 993, 10190 
vvidovr, adverse agatnst, 78s-786. 
adverse by, 786-788, 
adverse to, reversioner, 786-786, 
property ın, of, if belonged to husband, 550-551, 783. 


property non-participation fm, not 


Posthumous son— 
can contest alrenation by father vyhile he vas in ivomb, 364, 375. 
rights of, 364, 365 

Practices— 

Kalı age, to be eschevred rn, 21-22 
Puranıc rules contrary to Shastras, vrhether ıllegal, 22, 23 

Pralapatya—an approved form of marrıage, 123 

Pratistha-mayukha—on restoratıon of broken metallic images, 847 

Pravara— 
appltes to regenerate classes only according to Mitaksharaş 99-100 
meanıng of) 89 
Narada, on, ro8 
text of Madhava-Acharyya, ın, 89 


Preceptor —$ee a/:o Ğurü 
helr of man vvithout relation, 576 
to Mohunt, ğoo 
no hetr ın modern lav, 610 
successlon of, s76, 625 
succession to office of, Gürü, 928 
Pre-emption— 
alloved ın Behar, 986. 
in District of Syihet, g86. 
ın the Punyab, 86. 
custom, right of, by, 086. 
debts eontracted to exercıse, and son”s lhabilıity, 446. 
decree vrhether debt, 441 
Mahamedan İav of, o86-g8z 
son, if entitled to claim, g$z. 
Presumption— 
account books, non-productiton of, 483 
accretions to ancestral property, ancestral, 346 
acqutescence of members, of, to series of renevvals of mortgage, 481-482. 
adoptıion, assent in, 225, 227 
dattaka, of, v”here Dvyamushyana agreement not proved, 201-293 
father"s assent to gift of son in, presumed from absence of prohibition, 
227. 
mother gıving only son in, nö, of father”s assent in abaence of 
prohıibition, 227-228, 
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Presumption—(cosz4.) 


brother, as iolnt, purchasing property is noş of acquisitlon for others, $49. 
businoss, family, not presumed from co-parcener”s busİness, $46, s48. 
debt by manager, not presumed to be for beşefit of family, 48r, sşı 
Dharma, gift for, s5224 and Zvöra of, donations, 8s7. 
disqualıfication, presumption agaınst, 68o 
female, v”here property purchased ın name of, so, 829 
gift, co-parcener getting share of ancestral property under, if ancestral, 344. 
to a member not presumed as gift to family, $49 
Hindu presumed to be governed by school of his domicile, 67, 
rebutted, hovr, 67, 
house purchased by tvro brothers vvith their earnıngs not presumed point 
property, 549 
husband”s grant of more than life-interest to vife in immovable, 
presumptton agaınst, 823 
İmpartıbılıty of Zamınder"s, if any, of, vvhen arise, 927. 
Yoint acquısıtion, of, $47 
acquitsitlon, no, of, vyhere ancestr al assets barely sufficlent for 
maıntenance, $47-548. 
acqulsıtion, no, Of, vvhere no ancestral assets, $48 
acquısıtıon of, vvhere property purchased ın name of a member, s48 
family and yomntness of property, as to, 846 
famıly, branch of, borrovving) had authority to börrov, 413 
famıly, members of, yoint, $45 
yointness, continuance of, s46 
of a Hindu family, of, 548-546. 
of property ın possession of a member, of, 547 
İkarta named ın survey paper not presumed ostensible ovner under 
Sectlon 4r T P Act, s49-s50 
purchase by, presumed )oınt famiİly property, s49 
legal necessity, by consent of reversioner, 8oq-8oş 
for debt by manager, if any, 48r. 
from lapse of time, 768, 8go 
of, v”hen members do not protest renevvals of mortgage, 
481-482 
maintenance grants: altenable faılıng family custom, 920 
grants made ın İleu of, presumed to be for life, 948, 
grants, not of opening mines, 1001, 
grants of rents and profits, rooör, 
grants to vvomen, İife-interest, to02 
grants, vrhen held for successive generatıions, root, 
manager, debt by, if for legal necessıity, 481, ssr 
sıgnature ın personal capacıty, if as, 481 
suit by, if in representative capacıty, 469-470 
marriage belng in approved form, 17$s, 833. 
ın Brahma ferm, izş 
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Presumption—(covz4) 
marrıBge —(cosid ) 
of) from velation of man and vrife, 175 
of valıdıty and performance of ceremonles, I7$, 
rules for, of, hov far applıcable, 176. 
Mohunt”s self-acquıred propcrty, 877. 
nucleus, ag to, s48-s4g, 
develling house, if, 248. 
addıtlons to, if, saf, 
partıtıon, complete of, frqm partıal, s4s, 
date of, no, $46, 
yvith brothers no, vvith sons, ş3r. 
oro-note, executlon of by marriage, if, for yort famıly, 481. 
purchase by brother no, for other, ş49 


by earnıngs of tvvo brothers if acqurred by )idint family funds, 
346. 294 

by father, of, vvhere sons had no separate fund, 346, $47. 

İn name of female members, in case of, ,s0-ssr, Bag. 

male member, İn case of $47, sşo. 

vrhen does not arİse, $o 
vevenue sale, purchase by a member at, if private properiy, 849. 
reversloner consent of, from, 8oq-8ox, 
sohools, applıcatıon of, 67. 
self-acquısıtıon, devise of, by father to sons if ancestral, 345. 
vvadovr, acqutsıtlon by, no, of, being part of her husband”s estate, so, 

551 775 


money belonging to husband”s estate, s$0, 775. 
immovahble property acquired by, vyith surplus income if an 


İncrement to original estate, 776-777, 
old transactions byı details of, obliterated hy time supplied by, 68s. 
property ın hands of, not presumed to belong to her husband, 225. 
property ın possessıon of, no, of husband, şşo-sş1. 


purchase by, if presumed to be on behalf of husband, sso 
Preta-kriya— See Sraddha, ögo 


benefit of contrary to doetrine of Adrıshta, oş, 630, 
Raghunandan, accordıng to order of persons entitled to perform, 620, 
son”s daughter”s son not a performer of, 63 
Priest—office of, if transferable, 893. 
Primogeviture— 
custom, by, 937, 9fi3, gös, 966, g68. 
Dhalbhum family, lıneal, ın, g68 
estate tal vuth succession by, cannot be crented by ilindus, 1044 
İmportance of last holder, g52, gö3, 956 
Yine ot descent, 5833, 969 
İıneal, gör-göq, g68-gög 
ordınary, 061-964, 928 
Oudh Talukdarı estates, not lineal, İn, g68-gög, 
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Primogeniture—(cos44.) 


Rai, estates other than, custom of descent accordıng to, 937-938, 
successiıon by, case-lavv on, göş 
custom, 937, 963, gös, 966, g68 
survivorship, vihere applıes, lineal, gör, 
Priority— 

among sons by different mothers, 969 

transfers of same property, 1or8 
fraud and ıntroduction of the d octrine of notice, 1024 


Probate— grant of, ro3s, 1336 
Mutt in respect of, ıf can be applıed for, goo 
Sebayet"s vvill, to, roşo 
Probibited degrees— 
adoptton, for, 24r 
marriage for adopted son, relations by birth, cannot mürey vuitlun, 250 
Bandhus, father"s and mother, seventh and fifth descendints of, 
245 
for inheritance, if sama as, fər marriage 103, rö4-1 tq 
Prayy Çounçal, contrary ruling cf, on same, 104 
Bentham, discussion ef prancıples by, 135 
caste, trıbes, localıttes, separate, for, Tot 
commentators, recent on, 108, 139, 
computatıon of degrees, r38, 
conflıcting rules, ror 
father"s maternal ancestor"s sıxth and seventb descendants 
of, prohebıted to son but no to fəther, r42 
Kulin Brahmanas of Bengal, də not follov,, to3 
Matakshara on prohibited connectio3, 137 
Nərada”s text and recent commentators on, ro8 
Nırnayasındhu, rules, contaıned in, r3g 
observatıons on these rules, Iqt 
prohibited relationship, principles, of, aş, 
reci procity, not in, prohibition, 142, 
rules for, not, folloyvyed in practice, 143. 
practıcal, of, 102, 144. 
sages and Vedic texts on, 116-120, 13Ş. 
Udvahatattva, rules contauned ın, 139 


Promissory Notes, Government— 
gift of, gs 
movable property, if, 977-079. 
transferred, hov, 998 
Proof—seec Evidence. 
Property— See Alhenatıon, Estates, Ancestral, Aequrred Property, Tornt-famHy 
property and Tort property. 
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13242 
Property —Ücos/d ) 
ancestral (Şez Ancestral property. 


classificatlon of, 336“258, 975, 1029 


definition of, 10 70. 
dependent members" imperfect rgbts, ressons for recognition of, 3?r, 


dıvision, of, 1020 
explanattıon, of, rozg 
famıly, ınalienable, 97$ 
immovable, 352 See Immovable property, 
ioint family, omnership vested ın, not in individual membersi 975-978. 
famıly property, rıght and enloyment of, 3zr 
property, definition of, 327 
movable and rmmovable, distinetton betvveen, 384, 975, 976. 
movables, vhat are, 976 
Mutts, a kind of trust, Bzz 
character and use of, 872 
İncidents and conditions of, 873 
to be used according to practıce, 873 
to be used accordıng to terms of endov,ment, 873 
Nıbandha bears resemblance to funded property, 976 
pıous purposes, for, if partıble, 920, gar 
Sebayetship, if, gr9-927. 
separate property, definitıon of, 343- 
Smritis, deseriptton Öf, in, 978 
Succession Act, use of the vvord, in, 1029 
unmarrıed daughter”s right in father”s, 371 
vrife"s right.in husband”s, azo, 733 
Propınqulty— 
Bandhus, succession amongst three classes Of, governed by, şz3 
Daya , order of successıon, tü, principle of, Go, 617, 623 
European and Indian ideas of, different, 631-638." 
father, preference of, to brother, on the gEround of, 642 
to uncle as heir, explained by, 642 
maiden"s property, succession of parent”s yelatıons, governed by, 83o 
Mıtakshara successıon, basıs of, $s6, $7rş 617 
mournıing), custom of, and, 63ə-633 
spırıtual benefit, preferred to (Daya ), 639 


Propositus—enmiıty to, exclusion from inheritance, 67o 
Proselytism—unknovrn to Hındussm, 8s4-8ss 
Prostitutes— 

Aet XXI of r8şo, its application on, 668 

brother”s son, heir to Stridhaq of, 667 


dancing girl, Bqs 
degraded and undegraded heirs, preference betiveen, 669. 
husband preferred to illegitimate issue as heir to Strıdhan of, 668-669. 
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Prostitutes—(con/d ) 


husband”s sister”s son if heic to a, 66r. 
illegitimate issue öf, to be heirs, 668 
outcaste, :f, 668. 
relatıon of, veith natural famıly ard Act XXI of r8so, 668 
sister, entitled to succeed, 8z7o 
strıdhan, inheritance t f no bar, 669. 
successton, ordinary İavr of, if applies to, 667-660, 8ar-842 
to, 66o, 661, 667-669) 841-842 
v”ho are, 666 
Prostututlon— See Prostitutes, İmmoral Custom and Chasüty., 
vrhether operates as cıvil death, 668, 841-842 
Puyaris— dısmıssal of, 898 
suspenston of, 8g8. 
Punlab— 
ante-alıenatıon rule follved ın, 417. 
customs, 23. 
Puniab school—33 
commentaries srespected ın, 58 
vrhere prevaıls, s8 


Pupil— 
heir, not ın modern lavy, 6r0 
of man vithout relation, s76. 
Mohunt, heır to, gog 
suucession of), $76ş 61o, 626 
Puranas — 

authorıty 22, 34 

composedş said to be, by Vyasa, 22 

conflict betiveen Sruti, Smnti and, 8 

contents of, 7, 22 

cighteen, 7, 22 
(1) Brahma, (2) Padma, (32) Vaishnava, (4) Saiva, (s) Bhagvata 
(6) Naradıya (7) Markandeya, (8) Agnaya, (9) Bhavıshya, (1o) 
Brahmavaıvarta, (ıı) Laınga, (iz) Varaha, (13) Skanda, (14) 
Vamana, (ış) Kaurma, (16) Matsya, (17) Garuda, (18) Brahm” 
anda, 7 

İnnovatıons by commentators of Mahomedan period, 33. 

Of, not authority, 34, 35 

minor and subsidiaty Purana, 33, 34. 

Simiri tis cannot be overriden by 23, 34 

source of lav,, not, 22-23 

VVilson, observatlon of, vith reepect to their authority, 22-22. 


Purehaser— 
öona fide, tor valte, sale of ancestral property to, 434. 
Hindu vidovr having leave of colirt, from, not bound to İnquire, 767) 774. 
from, bound to enqulre into necessity for sale, 766. 
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Purehaser—-(con/d ) 
impartible estate, of right, title and interest of holder of, 940. 
maıntenance, if dona /ide vathout notlce hable for, 704. 
grants öona /ide of, 1002 
manager of Mit İoint famıly from, bound to make inqulry 382-383. 
mesne profit, not entitled to, from dade of purchase, 397: 438. 
partıtron, can compel of specific property: 416. 
executıon, can enfor6eş 802. 
famıly arrangement agaınst if bound ny, şol 
of undivided co-parcenary at court sale can demand, 41$. 
remedy of, vvhen alıenation set asıde, 396-397, 429-420 
rıghts ef, of undivided” share, 416, 419 
son, from, takes subşyect to mother”s right, z38 
undivided co parcenary, of ( Mitakshara ) 414-418 
Of, not entitled to yornt possession 416, 418, qar 
undivided family property, if hable to variation, on birth and death of 
member, 422. 


Purdanashin lady— 
adoption, effect of to he explaıned to vvives, 221 
agent"s authority to be proved, 773 
alıenatıon, by, g8s 
Civil Procedure Code, Sec 132, application of, 77: 
cotnpromıse by, hovr to be proved, 773 
deeds to be explaıned to, 771-773 
definitrion Of, 770 
duty of persons3 dealıng vraith, 771 
dutics of persons procuring döcüments exceuted by, 7?t 
ındependent advice, if necessary, 771) 772 
rights and hhabilities of, 770-773 
Presideney İnsolveney Act, Sec 36(t), applıcatıon of, y?n 
Puroh:t— 
appointment and dısmıssal of, 8oz, göl, 
rıght of, göc, gör, 902, 
Putra— 
A-putra, 10:7 
cognates, extended meaning applıed to, $66 
collaterals, general meanıng in case of, 566. 
descendants to the third degrees of brothers and uncles, $66. 
meaning of ro6o 
Zuttə a fastradık grants ın Chota Nagpur, gş6. 
Pouttra-Zautradı-kranıe and Santanasrens-krame, 1061. 
Putrabhaz— 
dıvision by number of sons, sa8, 
Putra-Poutradık— 
grants, nature of, 956 
resumable of failurə of heirs male, gs6. 
reversion of, grants valıd by custom, şö, 


yibEx 124$ 
Putrika Putra— 


Dattaka-Mimansa, puryose of, 201. 

defined, 187, :88, oz 

Manu, on appoınted daughter"s son, z00 

obsolete except ın Oudh, Malabar and Nosth VVestern Provinces, 200, 201 
Oudh Estates Act, recognised by, zot, 

proof, requtred of, 201 

Privy Council, on, 201 


Raghumani Vidyabhushana—Dattaka Chandrıka, real author of, 19f, 
Raghunandana— 

authority 1n Bengal, 620 

bandhus, remaıning, Samanodakas, placed after, by 620 

betrothal of a girl by father of unsound mind, i6s 

Daya ), deficrencies supplred by 6zo 

supplemented by, on dıstant succession, 617 
Gotra, meaning of, 88 
images, if partible, gə 
polluted, reconsecratıon of, 84s 

mother, position of, as güardian ın marriage, 163 

Preta-kriya order of person entitled to perform, 630 

Smriti Tattvva, author of including Dayatattıva, öÖr9 

succession, order of, by) 623. 

text cıted by, on image as manifestation of God, 844. 
Ral— 

Amgaon, stiecession, 967 

Betia , made impartıble estate, 938 

Dhalbhum, succession, 968 

Durbhanga, Babuana grants, 955 

Hutvva, impartible estate, g3t, 

İmpartfble by custom, $42 

estate, a from of, 931 

Tharia, succession, 967 

yungle Mehals, İineal primogeniture in, 968 

Nımar, success:on, gö7 

Nuzvıd, 938. 

Oudh, Talukdarı estates İn, 968. 

Pachete, maıntenance grants under, for hfe, 057 

matstenance of son and daughter of holder of, 957. 

Patkum maıntenance gtant for life, 9$7. 

Polllum, in nature of a) 940, 945, 

Ra) or prıincipality, 931 

Ramgar, succession, 967 

Sivaganga, 940 

status of holder of, 0qt, 

Tipperah, impartıble, 941. 
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Rala— 
alrenatıon of ra) cannot be made by, vvhen principal heırs exiİst, 048 
impartible estate, titİ- of, not essential to tenure of, 937 
Tüngle Mahals, practices of, folloved in, 936 
sons of, hold different titles, 996, 968. 
Rağatarangini—on Kayastha kıngs of Cashmere, rş2 
Raiputs, 57 —lhabra Rayput can valıdiy marry a Tarkhanı vvoman, 157 


a dısapproved form of marriage, 133, 124. 
Receiver— 
appotntment of, 479, 88), 8go, 897 
ınsolv, ney, in, if entitle to possession of yoint property, 448-450. 
ləase ( £ Debuttor property, povver to grant, if any, 888 
Mutt, of, property, 889 
reversıoner may sue for appointment of, 78i 
Recitala— 
deeds of transfer, in, not reliable vyhere evidence available, 484. 
ın, old by vridov not to be set asıde failıng 


evidence, 484 
İn, ordınarily not reltable, 48 3-484, 769 


vhat, necessary vyhere vvidovv sells absolute estate, 7$8-7S9. 
Reconveyance— 
by reversioner in vvidovv”s favour on her suürrendering the vridovv”s estate 799. 
Registratıon— 
adoptıon of pövyet of, necessary) 2r3. 
Anumati-patra, for necessary, 213. 
yvho can present, for, 213. 
donor, after death of, o97 
endovment if requires, 86r, 
güft if complete before, 997. 
marrıage at, 173 
registration not suffictent for, 995: 996. 
requirements of, ın 997 
registered and unregistered deeds, competition betvreeen, 1019. 
reunıon, deed of, for, 584, 
reversıoner, consent of, if requires, 8oz, 
surrender, deed of, if requires 794 
transfer of property, v”hen necessary for, 997, 
turn of vvorship, transfer of, if, requires, 83. 
Refiection of a 8on— 
adopted son bearıng, meanıng of 233 
rule as to son for adoptıon bearıng, not binding, 233 
Regulation — 
1 of 1793 (Permanent Settlement), 934-034, 1023. 
IV of i?93 (Civil Procedure)) 69, 
X of rz93 (Cöürt of VVards), 534), b/?, 
XI of 1793 (inheritance), 934, 982, 1023. 
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Regultion-—(vəv/4 ) 


V of i?9g t Native VVilis and İntestaey), 1024 

X of r8oo (Divislon of estates in Tungle Mahals), 034, 952, 1024 
XIX of r8ro ( Native Endovments, Escheats ), 7o, 898 

XI of r8r5 (Succession in Cuttack), 934. ” 

VI of 833, 6ş8 


Relations— 
Brihaspati"s order of succession among) to property of vvoman, 833-834. 
Religion—6: 
Hindu, moulded on asceticism, r93 
İndia, land of, r93 
Karma and Adrishta, doctrines of, 8s2 
Metempsychosis or transmızratıon,5s3. 
Moksha and lİrberatlon, 8s2 
religious düty or Dharma, 8s6 
Religions brother—ore Gurubhai, heir to Muhunt, goo, ro " 
Religiouns disabilıties—exclusion from inherıtance, 657 
Religicus endovrmənts—Sez Endovment 
Religious order — See aZeo Holy order 
adoption of, amounts to civil death, ö7z 
classes of persons belonging to, 672-673 
holy order. See Holy order 
must be real and not nominal, 672 
successıon, exrlusion from, 672-673. 
Religious purposes— 
alıenation by yyıdov,, must be resonable 762, 763 
v”hat, Pustify, 761-763. 
of portion for continuous, spiritual benefit of husband, 76z. 
bathing ghats, constructıon of, 76 
Brahmans, feasting of, for Gaya pılgrımage for husband”s Sradh, yör 
endovrment, creation of, not one of, 762 
enumeratıon exhaustive of, if possible, 7ör, 
gift: for, necessarıly charıtable, 8:6 
of, house at Benares for Dharmasala, if one of, 762 
ofiportron of husband”"a estate by vvidovv on return from Gaya, 761 
of small portıon for vvidovy"s övrn pion”s purpose, if one of) 762 
to famıly Detty, 762, 
idol, ıinstallation of, not one of, yüz 
Ppılgrimage to Benares, Mathra, Brindaban, Hishikesh or Badrı Narayan, 
not one of, 762. 
Gaya for husband”s Sradh (Cal, Contra, All ), yör, 
property for, ıf divisible, g2o, gar, 
tank, excavatıon of, 76r 
temple, constructton of, 76. 
vridovr has larger povver of disposition for, than for vorldiy, z6r 
Relinquishmənt—See Surrender, 
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Re-marriage —Sez a/o Marrlage 


adoption by vidovr after, 220, 
given of sos after, 327. 
adverse possession by vido after, YƏT 
ceremon:es not neressary in, 168. 
childless vyidovred daughter vrhether heir in viev of, 18 
divesting of hüsband”s estate by, Sör, 747, 748 
vvhen not, 747, 748, 
yustifcatton of rule against, of vvidovvs, 183 
Hındu VVıdovvs Act, ı8z 
yvidovvs, of, r82 
maıntenance, İf vvidövr is entitled to, after, 692. 
mother can give sonin adoption after, if at) orised by father (Bamb ) 327. 
loses rıgbt to be guardıun, on, 183 
re-marrıage of, no bar to her succession, s63. 
transfer by vridoy before, not binding on reversidner, 747. 
yvıdovv cannot gdopt after, 230. 
cannot give in adoption after, azy 
not dıivested of hüsband"s estate vrhere cüstoni of, (AU), 747. 


Rents— 
realızed by vvidov pass to her legal representatives, 777-778. 
unrealızed during vidovvy”s life pass vüth estate, 777 
Renunciation — 
civil death follovvs, of vvorldly concerns, 8y, 672 
complete, must, be, and not nominal, 672 
extingüishes övrnership in property, 87, $30 
Hınduısm, of, and return to it, öş 
partitron of Mitakshara folnt family, accomşanıed by, of share, 830 
Sanyası, adoption of life of, to be proved, 8s4 
or Yatı, excludes from inheritance, 672 
Re-opening partitıon— 
birth of child in vvomb at time of partitlon, if Tustifles, 539 
mınority ör not berng party to or preyudiced by partitlon, if İustiftes, 40. 
mıstake, if yustifles, S40 
partİtton on aceount of dabts incurred by father do not yustify, şqo 
sons subasquentiy begotten, does not yastify, 29. 
Rerresentatıon— 
borrovrer, by, and onus of proof as to debt, 467 
oollaterals, does n?t appiy to, 609 
Dayabhaza, ın, 609 
Hindu vvidovr, ef, In husband”s estate, 783. 
manager, hovv far represents members of İoint family, 46$. 
Mıtakshara İolnt famıly, ın, 465,466. 


right of, in, extends to male isste to"3rd degree, sş8, 
recital in deed hovr far a, 760 


remote revetsioner”s, against actual reversioner, 8:3, 
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Res fudicata Və “0 a ağl 


agaınst father, son ete., 471. 
Mohunt, Sebayet, go3. 
partıtlon decree is, fot partıea to Suit, 630. 
suit by presumptive reversioner, if, in sutt by real reversioner, 8rz, 
Vridovvy.s suit, if against reversioner, 782 
Residence— ” 
daughter-in-lav”s, 687 
right of vvife, 172, 
separate, of vife, 173 
vvidovy, Of, 460, 690 
oustıing from, of, 691. 
Resatitution— 
con)ugal rights, of See Conyugal rights 
parent"s refusal to husband”s custody not a bar to, r8o 
suit for, bar to a, 179, 
vvife, functional incapacıty in, not a bar to, 180 


Re-union— See a/so Re-united 
agreement of, s82- . 
documentary, if to be registered, 532, 
oral, if suffictent, ş8z. 

Benares school, in, s8ş, 586 
benefits parties not descendants, 582 
brother”s son, prıvilege extended to, 588 
classes, restrıction of, 583 
cousıns, first, betvveen, s83, 584, s88 
Dayabhaga, accordıng to 587 

cause of preference ın inheritance, in, 588, 6ro 

preference ın same degree, 588-589. 
defin cd, 
eflects and incidents of, s84. 
estate, yunction of essentlial to, 581. 
evidence of, s81 
hovv effected, s82. 
İnference of, s83 
intention to be proved, ş8r 
yornt business, residence or payment of revenue if süfficient, for s8-s83 
İoint-tenants, if by, s8s b 
lav of, modified by case lavv, 588 ı i 
İiving together merely not sufficient, s87 
minor living vith father, vvhen claim, s8:-s82 
Mitakshara, Bandhus successıon of, s8r “s.e 

effect and legal incidents of, s84 


partially modiftes order of succession, under, s8s. ? 
—— — — ——— — ———-—————.———-—--————- 
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Re-union—(cosz4 ) 
Samanodakas, succession, of, ş8r 
Sapındas, succession of, under, in, 587 
successıon, order of, after, under, 586. 
tenants-ın-common, re-untted members not, under, ş8ş 
unity of titles not effected by, under, s85 
ouns, of, s84. 
personal, if, s83, s84 
preference caused among claimants of same degree, 588, 
proof of, ıntention to re-unite required as, s81, 
registration, if necessary for document of, s82 
relatıons, only three sets of, benefit under, 587-s88 
şuccessıon after, on texts, s8s-s86. 
not survivorship on, 58S 
survivorshp, if applıies, $8s. 
tedants-in-common if, by, s8s. 
order, of, s86-s87 
texts, original, on, 80-58 
Viromitrodaya, on, s83 
Vrihaspatı, on, 580 
vrhat is, s8:-s8z 
vrho can re-unıte, s82-s84. 
Yainavalkya, on, s8o, 
Re-united—3See a/so Re-unıon, 
brother”s son preferred to separated brother” s son in Daya, 588, örz 
meanıng of, s8ə3, 583 
son if preferred to separate son, 583 
succession of, brother, half, $87 
half, not, s87 
v” hole, s57, 
co-parcener, s86 
other, s87 
faiher, 587 
not, 587. 
mother" s87z. 
not, s87 
son, $86, 
uncle"s sons, not preferred to separated uncle"s son, 582, s83 


Revənue— 
hereditary Revenue-Collectors converted into proprretors, 933 
mode of collecting) aecording: to anclent lav of the country, 933. 


Reversion— 
agreement for dıvıision of, vvhen fallıng in, specifically enforceable, 792 
€eollaterals take, separately, zgı 
daughters son during mother"s possession cannot denl vvith, 792. 
Şebayetship, reversıon Of, to donor”s heırs, vehen, 913. 
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Reversion—(cos/d ) . 
sutt to set asıde adoption by vidov, all interested ın, to 1oln, 284 
vrhat İs, 792, 1049. 
vvidovy”s estate, liable for rent etc , ör, 75$ 

Reversioner— 
absolute estate, if can be created by vvidovy, and, Sos, 
actual, agreement vvith if bind presumptive, Sir, 8iz, 

if bound by laches of presumptive, 8ro, 8iz 
agreement betvveen tvvo, if enforceable, 792. 
of surrender by, if creates absolute estate, 793 
vvith vvidovr: hovr far binds, 745) 8o7, 81-83 
alıenatıon by vvidor vvith cönsent of, Sor, 
by vidovv, if void or voidable, 758, 773, 8rs, 819. 
hovv set asıde, 76$ 
if can challenge, after surrender but during her life, 796 
if entitles to immediate  possession ör follovr consideration, 814 
vyhen set asıde, alıenee if entitled to compensatıon, 8iş 
vrhole estate, of, if valıd, Sor, 804 
attestatıon by, if operates as consent or estoppel, 8og, 
collaterals take separately, ?or 
rompromise by presumptive, höv far binds aetuul, 792. 
consent of, female, if valıd, 8oş, 8oz, 808 
gift, vvith) if valid, 8öş 
if requires: registration, 807 
one hovv far bınds others, 8o4-8oş 
one of tevo, 8oş 
presumptıve value of, 8oq-8os 
retrospectıive, if can be, 8o3-8oq, 
vhat amounts to, 8os-8o7 
vehom necessary, 8093. 
VVil by, of, Sos, 
estopped to challenge agreement, v”hen, 74s, 807. 
to challenge devise, vvhen, Sos 
to claım as, v”hen, 792"793. 
by conduct, 8o7-Sog 
female, 7ər. 
gift or sale öf a portion by vvidorr in favour of, Sor 
ınheritance by, as heir of last full over, 701792, 816, 
2ev cafəla, 791 
separate property, acqulred by, 791. 
intetest of, if transferable, 792, 793 
laches of presumptive, if binds actual, 8io, Sis, 
legal necessity, property sold for, if can recover, 76ş. 
İimitatlon See Limitatıon, 
meaning of, ın Hındu lavr, 791. 
minority of, does not empovver more distant, to sue, 810. 
next heir of last full ovner, 79t“792, Sro i 
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gəsa 


Reversioney —(cos/4 ) 


onus, on —$€ə Onus 
presumption from consent of reversioner, Soq4-8oş . 


Presumptive,cannot bınd actüal, by compromise, 792 
may debar hımself from reversion vihen it opens, 792 


suit by, or against, if in representative capacıty, 8r3 
brobate preceedıngs, right of appearance in, 793 
recerver appointed ın suit by) for custody of movcables vvith vidovy, 781 
reconveyance by, ın favour of vvidovr, 7095), 700 
representatıve capacıty of, ın surt, 8i3, 84, 86. 
rights of, hovv preserved, 781, gör. 
söes suceessionis, interest of, 792, 8oz, Sir, 
surts, declaratory, by, Sog 
by and agaiınst vridoyv, hour far binds, 786, 
by or against presumptive, if in representative cəpacıty, 8i3 
decree İn, effect of, 8ız, 8ı3. 
Eranted to, vihen, 8og 
İlmitatıon for See Limitatron 
for possession after vvidovv"s death, Siq 
onus on alıcnee to prove legal necessıty, 8r4-8is 
onus to prove€ nearest reversioner, 84 
for setting asıide alienation, 8-86. 
may be agxaınst varıəus altenees, 816, 
onus on, in declaratory, to prove immoral debt, 8iz 
res-tudacataş in, 812 
surrender by vvidovv to, 793-800 
transferee from, may chaflenge alrenatıan by uvrdov,, 8rs 
vested interest, has no, 792-703, Soq 
vyaste by vvıdovy, can prevent, 780-78r, 8r3 
vvidovr, debts of, liability of, to pay, 8:6-818 
guardian of person of, if, can be, 171-172 8 
Sraddha expenses of, liabılıty of, to pay, 8:8-Sig 
vvaste by, remedy of, 78o-78r 
vrho can sue, 8og, 8ro, Sr4. 


RiK-Veda—ız 
Rikhta—See Adoptıon, 2$r, 


t o-proprietors and sub-proprietors, Of, 282 
determiınes status Of Hındu, 252 
taker of, bound to pay off debts, 432 


Riv/af-i-am— 


entry ın, hovv far evidence of custom, See Custom 32 


Roman liav— 


2afrta föfes/as, in) 191 
Tavelve Tables, im, 633 
v”omen”s positton, ın, 205. 
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Ruchi— 


legend teaching duty of getting: male issüeş 217. 
Sagal Marriage - 


ceremontes not essential, 126, 168 
on dissolutton of prevtous marriage, I8r. 
Bages— . 
their ereatıon and number, t. 
Sagotra—Szce Gotra 
defined, 89 
dıstant, co villager succeeds (D )) 6r4, 626 
meanıng of, 89, 114, 115 
village community and, 114 
Sahitya Darpana—sentence defined, 724 
Sahodbhala— 
defined, 187-188, ıgz 
nov, deemed as Aurasa, 20T 
Bakala—adoptıuon), on, 233 : 
Sakulya— 
meaning of, 08, 114) 115 
Sapındas, vəhen, may become, 627 
succession of, ın Beng-l school, örq 
table of relatıonship, 98 
tvvo groups of, g8 
village community system and, 114 
Sale—$5-e Altenatron 
house, of, need not be commensurəte vrith debt, 766 
İornt property, of undivided interest in, 414-418 
money-lending business, ündivided interest in, 418 
rent, for payment of, if binding: on estate, 704 
undivided co-parcenary interest, compülsory, of, in execution, 418, 420) 433. 
undivided share, comylete, of, if co-parcener cease to be membet, 419. 
vvidov”, excessive sale by, for legal necessity, vehere difference small, 76ş 
BSalgrama—S-e Image 
BSaman-Veda-—ız 
Samana Pravara— 
agnates of unremembered name and descent) 89 
meaning of, 89, r14 
Mitakshara, term not used ın, Bg 
village community system, and, 114 
village, of same, sücceed (D ), öıq 
Samanodaka-— 
defined, 98-99 
distant, of same village” succeed (D ), 593, ötq. 
meaning of, 99) 114, 115 
Mitakshara, ın, means Sagotra, 99. 
succession of, s68-s69, 614. 
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Samanodaka - (covzd ) 
vıllage community, and, r14 
Sanskara-Eaustava— 
author, Anantadeva, 43 
Bombay School, respected ın, 43 
Sankha— 
Brahmanas and Sudras, 147 
dıfference betvveen, 147 
Stridhanam, herrs, of, 822 
Succession, order of, s8r, 
Sannyası— 
ceremonıes, for bemg, 8s4 
cıivil death of, 8s4 
mantram, performance of, to be proved ın case orthodox, 853 
renunctatıon to be proved for adoption of life of, 854 
succcession to, not attached to Mutt, 8s2, 8s3, gog 
to trust, cannot alter, 913 
Sudra not fit to be, 8:3. 
Sanskavra —marrage, the last, 16: See Marriage 
Sanskrit learning— 
accessible to all under British rule, ?7 
Brahmans clarmed exclusive privilege to teach, 76 
British Gövemment removed moral thraldom by difusion of, 77 
inaccessible to other than those of the regenerate classes, 75 
means for revival of Hindu faith, 77 
monopoly of Brahmans, 77 
revival of, by the Calcutta University, 77 
Sanskrit Texts—Sez 1exts 
Santana— 
meanıng of, 106: 
Santana-Sreni-Krame — — 
vrhat is sıgnifed by, roĞr 
Sapinda— 
adoptıon, relationship in family of birth continues after, 251. 
Bandhu, and, ios, See Bandhu. 
Bhinna-gotra, 99) 102-104 
cognates, relationship betvveen, ceases vyhere maternal uncle”s or Paternpal 
aunt"s daughter marrted, 144 
computatıon of degrees of, or, 92, 108 
mode of, gı 
difference betveen English and Hindu modes, gi, 
Conflıcting texts noticed, too-lol8 
reconcilration uhsatısfactory, 10" 
connected through same body, ş6g. 
Dayabhaga, are Sagotra Sapındas ın Mıt, 633 " 
definition of, gz 
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Sapinda—(cosz4 ) 


explanation of, oz 
of 2nd and ard classes if preferable to Sakulyas, 636, 
table of, 96, 97, 
three classes accordıng to, as understood by Full Bench) 92-93. 
accordıng to, commentators) 94 
hovr vvorked out, 93 
Full Bench, pomts not placed before, 94-95 
dictum inexplicable, ro6, 
discussion Of, 102“109 
hovr marntained, 107 
obiter dictum, of, B, tros 
marrıiage, relationship for, g0—r, too 
relattonship forş if basıs of rüle of inheritance, 103, QİŞ, S69, $70 
meanıng of, go, 90, 114, İTS, S69-570 
Mıtakshara, computatıon, mode of, gö-91, 100-101 
definitton of, go, 99, 560 
not one connected by funeral oblatıon, 560. 
achool, succession of, under, $$4), S55 
table of, 97 
oblatton theory, dıfficultres agaınst, 92-95 
Ponda, different meanings, of) 98 
Privy Council on, 105, 109. 
discussion, XO9-114, 
prohibıted degrees, conflictinx sales on) 191-102 
propinquity ın, relationship, 71 
relatıonship for mürriage, 97-9r, 100, 
relatıonship held to cease vvith ?th and sth degrees on father"s and 
mother"s sıde for inheritance, şzo 
beyond sth and ?th degrees on mother”s and father"s side, ro, 
conflicting text to, 100, 111 
impltes celestial )oint family, 326 
inheritance and marriage of, if different, 102-164, 104-114. 
table of relatıonship, 96-97 
v”hether connected through males or females, roo 


succession of, söz 
Sapında-Karana ceremony, 93-94, 627 
village community, and, 114 


Sapındakarana — 
hov to be performed, 93-04 
only Shradh: regularİy performed, 6öqo, 
spirrtual beneft, on, Full Bench, 94-9$ 
unites deceassed vith his paternal ancesters, 640, 


Barasvvati-vilasa — 


author, Pratapa Rudra Deva, 44 
authority in Madras öz Orıssa, 44 
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Sarasvrati- Vilasa—l(conzd4) 


Bengal school, applıcable to, 
yYrhere other authority vvantıng, 44. 
Sastrasa —See Shastras 
Sandayıka— 


not under husband”s control, ?ış 
gift by affectionate kindred a form of Stridhana, 79 


Saunaka— 
cited by Nanda Pandıta on prohıbited relations for adoption, 282 
text Of, nöt mandatory, 233 
Savıngs—S-e Accumulatıon 
Schools—s6. 
commentarıies respected ın, SÖ, 
Daya and Mit tvvo prıncipal, ş6 
enumeratıon of, s6-s8 
Hindu lav, s6-ş8 
Benares or Northern School, ş6 See Benares School 
Bengal or Dayabhaga or Gauria School, 56 Sec Bengal School 
Bombay or Maharstra or VVestern School, s7 Sac Bombay School 
Madras or Drivıda or Southern school, $? See Madras School, 
Mithila or North Behar School, s7 See Mıthila school, 
Punyab School, 58 See Puny)ab School 
mıgration and school of lav, 67, See Magration. 
quası territorial yurisdiction of, 67 
original of, s8 so 
presumptıon of application, 67 
recognized by İster commentators, $8 
sects, governed by vvhich, 69 Ses Secta 
sources of difle-ent, s8-so 
Vedic hiterature, of, or Sakhas, t4 
Science, gains of—See Gaıns of Science 
Sebayet, Sevalt or Sebait—See Endovment, Trustee 
accountable, if, 88x: 
accumulatıon, right of, 88 
adverse possessqon, against, 903. 
ahienatıon, by, can be questioned by v”hom, 893-8os, oö3 
povver of, of, 88r, 887, 888-8o3 
apç omtment of, 1 can be made by vill, 923-924 
borrovv, rıght of, to, 884, 886 
compromise, by, 88: 
consent, by, 88ş 
eourt”s yurisdiction, over, 897 
delets, habılıty to pay, v”hen, 889 
may be ıncurrred by, accordıng to necessity of endovvment, £ 
debutter property, of Sec Debutter 
designation of trustee or manager of Mutt, 87 


“ 
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Səbayet, Sevait or Sebait-—(cosz4) 


duties, of, 886-887 
extinctlon of rights, of, 88s-886, 
female, oro, 
not removed fer unchastıty, göo 


guft, by, 8go 
interest of, if property, 919-927 - 
lease, by, 88z. . 


legal neccesity, 888-8go, 
letters of admınıstration) cannet appliy for as beneficlary, çöo, 
creditor of, if can appiy for, göo 
cf dedicated property), to vvhom granted, 8So, 
hability, of, 884, 889 
limitation for rendering: account, if, 884, go 
for suits, 884, go0, go3-908 
manager of property vested ın deıty, 874, 924 
Mitakshara yort family, senior member of, entitled to question  alienatlon 
by, 893 
mortgaxe, by, 889 
offerings, right toş not saleable, in execution, 893 
rıght to recetve, if transferable, 89. 
office of, hercditary, 920 
if inseparable from fts düty, Sor 
if transferable by VVilL Sər 
nöt dıvisible, 930 
posıtron, of, 883, o2$, 926 
povrers, of, 88o-S8ş, 884, 886 
prrest, office of, if transfersble, 893 
purpose of religious institution, right to alter, if any, 88ş 
removal, of, 897-Sgo, göö, 925 
remuneratıon, of, 870, 88o 
residence, of, provision for, 880. 
succession, of See Succession 
if to be hetr of founder or holder of office, gr8 
povrer of apporntıng, ground for, 912, 
suit, İmitation for, $89, go0-g03, 908, gs 
necessary part res ın, 902), 908, 9285. 
yes pudacata, in, go8 
right of, vested in, 880, 894, göz 
tenure, if can by, 887 
nght to create, if any, 88 


transfer of right of, if valıd, 890-893 
to co sebayet, 892, 929. 


zessor vrhen single, 802 
VVill, if can be made by, 1o30. 
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Sebayet, Sevait or Sebait—(zos:4) 
rıght to vrorship or surplus profits, of, 892 
trustee, if, 883, gs, ox6 See Trustee 
turn of vrorship, if can be transferred, 892-893. 
of Kalıghat shrıne, 892 
transfer of, if requrres registratlon, 893. 
vested right of, :f, 88s-885, 
vvoman, not dısqualıfied, 99 . 
unchastıty of, if ground of imoval, goo, 
vvorship, turn of ez turn of vrorship above, 
Beets— See Communittes 
enumeration of) 69. 
Povvers, 69 
Raghu vanshıs, 69 
Rao Rathor Telis, 69 
Self-aoqulred property—347-382: See Separate and Selfəeacquısition 
Self-aequisition— 
adoptive father”s allenatıon of, 273 274 
bequest by father, of, 345-34Öə 
brother, property inherıited from, s, 344 
held in severalty, 341 
eollateyalş İnheritance, gained through İltigation vith help of family, 318 
common stock, throvvn into, is iornt property ə 346, 318. 
evidence of, 350. 
father sharınx son”s, bound to partıtion, 6o2 
father”s bequests, if, 345: 342 
right over son”s, 602 
undivided son excludes divided from, 494. 
galns of learnıng are, 382 
Hındu Gaıns of Learning Act (XXX of r930), 352. 
impartible estateş property acqutred vith savings of, 348 
yon family property or) a question of fact, 3ş0. 
vrhen blended vvıth, 604. 
marrlage, money gained at, İs, 348, 
Mohunt of, 877. 
mother ınheriting: son?s, if descends to her hetrs, 726, 
if her Stridhan, 726, 
presumptuon in, 350, 877. 
purchase money, source of, İn, 250, 
survıvorship İn, 341, 342 
throvrn into common stock, 341, 348. 
Bentence—requ:sıtes of, a, 724, 725 
Separate —See Self-acqutsition 
Hindu Gains of Leamıng Act (XXX əf 1g3o), 3sə. 
gains of learnıng, are, 353 
İmpartible estate, savıngs of, if property, 348, 953. 
residence in village, not indicatıve of separation, 943-944, 
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Beparate—(cos“7,) 
maternal grandfather”s estate, İf, 334. 
Məhunt, of, 877 
mother”s property, 340. 
namesş, dıfferent/ acqulsıition, in, 330, 
personal property renevveed by mother”s VVıli, 349 
property ıncludes self-aeqursıtion and obstructed heritage, 343. 
separate property, 343. 
İmpartıble, $4r 
Strıdhana property Sze Stridhana, 
vvedding presents to a v”oman, her, property, 348 
VVall by mother, s49 
Separatıon— 
İn residence, mess and vvorship, not conclusive evidence of partinion) 44. 


Settlement - 

famıly, See Famıly arrangement 

ımpartible estates, effect of British, on, 932 834. 

vridovr, property received by) by or compromise, 744. 
Shahoo of Assam-—adoptıon of Kayastha by a, upheld, aqş 
Shakala— 

on relations preferred for adoptuon, 232 

text of, held dıirectory, 233 

merely enumerates order among those to be adopted, 233 

Shankha— 

on heirs to mother 5 Strıdhana, 823. 

on order of successton to deceased irithout issue, 58r. 
Shastras— 

classıficatıon of precepts of, 18 

derivation of, 15 

marrİage on See Marriage. 

obyect of, r8. 

positive lav, and, 18-r9 

rules of, may be modifted is repugnant to pöpülar feelings, 24 

scope of, 18 
Shunga or Sagal marriage— 

ceremonıtes not essenttal, 126, 168 
Sikhs—xgoverned by Hındu lavv, 64 
Sisater— 

full, postponed to brother"s son, 577. 

güft to, 1005 

hetr as, 878, s8r 

Bandhu in Mad, $79. 
takes absolute estate (Bom ), 658, 
ın Mit school under Act H of gög, s67, 
maintenance and marrıage expenses of, charges on brother”s estate, 697, 
not to exceed quarter share, 604. 
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Bister—(cox/d )” 
maıntenance of, ö97 
precedes paternal g”andfather ın Bombay, s77. 2 


but placed after him by legislation, $56-507 
preferred to brother”s vridov, 557 
re-unton, succession of, in, 87 
sıster"s son after, as hetr to vvoman married in disapproved form, 831-833, 
succession Of, 567 
excluston of collaterals of ?th degree, 527 
vvıdovr”s estate, 567 
unmarried, entitled to maintenance and nuptral expenses ünder Daya, (04. 
share of, on partıtıon under Mitakshara, 525 
Bister"s daugter"s son— 
Bandhu, $72, 573 
sıster"s daughtet"s son”s son nöt a Bandbu or her, $73 
vvrongİy held not an hetr in Bengal, $590-sgr 


y 
m 


Bistər"s 80n—$Seze Father"s daughter"s son 
adoption of See Adoptton 
Bandhu, undet Daya , 6ıs 
embryo at maternal uncle"s death held his heier, 325 
father"s herr, as, preferred in Mithila to agnates, 725-725 
contrary P CÇ ruling, 725 
Gotrayı ın Daya , Örs 
step-brother postponed to, of, Strıdhana, 6r3, 837 
succession of, under Daya, 63, Gts, 62s 
Mıt , Act, 567 
Sister s son"S 80n—573 
Slave— : 
Dası v”hether, vvoman, 298, 330, 331 
freed, 977 
position of, 714 
property, 977 
Slavery — 
abolitron of, 237 
and condition of children or vife, 174 
and Fezria Potesfas, 713-714 
Bmriti — See Sources of Hindu lavr 


avthority of, discussed by vvriters of Mimansa system of Hındu Philoso- 
Phyı 14-rs. 
inference of, s 
canvot be enumerated, 17 
clear texts of, respected by commentators, 36 
commentartes, replaced by, as, 36 
conflict betvveen, has given rise to commentares, 17 
Smritis and Customs, 8, 24, 25, 35, 144 
Sruti, and, 4) 7, 17-18 
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Bmriti—(zorzd ) 
conflıict— (coedd ) 


Sruti, Purana and, 8 

usage, 25 

tvo, 8 
contains precepts of God, r3 

but not language, 13. 
evidence of lavv) vhy, 14 
meaning of, 13 : 
passages of, vhat to be reyected, 3$ 
source of, 4 
source of Lav, 13 
supertor, to Purana, 34 
vvritten not at the same time, 17 


Bmriti-Chandrıka— 
author, Devananda Bhatta, 44 
authority, of, in Dravıidra or Madras school, 44 
vvhere pevaılıng, 44 
female herr gives full povrer of alenatıon to, for İn vlul putposes, 729 
Katyayana on vvomnn/is provertky, explaıns, 729 
Manu on effect of adoptıion, explaıns, 253 


Smriti Ratnavalı—44 Sec Dayarahasya 


Smriti-Sara—(or Smrityartha-Sara) 
a cömmentary on the Smrıtıs, 44 
author of another vvork of the same name Smnti-Sara or Smritis 
Samuchchaya, is Harinathopadhyaya, 44 
author Srıdharacharyya, 44. 
Mithıla, resp ected, sn) 44 


BEmriti-Tattva—a4q Sec Ashtabınsatı Tattva 


8on— 

ahncestral moveable and immoveable, sons interest ini, 366-367 

property, rıght in, 360-366 

right in, under Dayabhaga, 507 
adopted and begotten by Sudra share equally, 271-272 
adoption, five kinds of, by, işz 

right by, 356 

anctent lav, ön, 191, 714 
Apabıddha, 192 
Aurasa, 177, İŞİ. 

Yayınavalkya, on, 177 
birth by, right of, under Mit, aöt, 363 

right by does not acqunre, (Daya ), so2 

brother "s vidovr, bound tö maintain, vrhen inheriting father, 698. 
conceptıon, acquıres right from, 36r, 364 
Dattaka See Dattaka, 
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Son—(zonid ) 


descrıptions of, 187, 88 
eldest may take father”s vvealth, 931 
embryo, no bar to adoptton, 364-368 
father, dısqualıfıcatıon of, and son born after succession, 676 
ınsolvent, debts of, Hsability for, 447“560, 
procreatıon by, not necessary element ın conception of sonship, 
192 193. 
rights of and, ın ancestral property (Mit ), 365-367. 
self-acquired property of, rıght in) 367 
father"s debts, hability for, 430-434), 432-442, 439:447) 450 
extent, 450. 
lrmited by Bombay legislation, 431. 
remedy of, by vvhıch to protect interest against, 481. 
vvhen father alıve, 433. 
vrhen not l:able to pay, 447, 455-460: 
vrhen vrard of Court, need not pay, 450 
self-acquısıtıon, imheriting, bound to, maintaın brother”s vidov, 698, 
Gudhaya, 19 
hardshıp on, vhen old father merged in young vvife, s93. 
herr ın Daya, order, 6tr, 625 
heirs ünder Mıtakshara, ss8 
history of son”s right, 309-370 
İmpartıble estate, acqurre imperfect right by birth in, 941 
during: life of holder of, have no locus standi, 033 
priority amongy) by mothers of different castes, 979. 
succession to, prtority among, by different mothersş 969. 
insolvent father, debts of, hability of, 447-450 
Kamına, rr. 
kınds of, rgi-i92, 
order of, 194 
Kritə, rgz 
Kritima, See Kritima 
Kshetrala, I9t. 
maiden daughter inherniting, sons ol, postponed to marrted daughters on 
her death, 791. 
maintenance, entıtled to, out of ancestral property (Daya ) s92 
right to, of, 653, 685 
married vvoman”s property, hetr to, (ıncluding adopted),83r. 
mother”s share, have vested remaınder in 606. 
necessity for, 193, 200, 216 
Varatkaru, story of, 217 
Ruchiı, story of, 2r? 
partıtıon, can, against father and uncle (Calcutta and Makdras), $02-so3 
can compel father to, ancestral immovables, 366, 
cannot compel father to (Daya,)), 592 
agaınst father and uncle (Bom ) 802, 
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Son—d(con:d ) 


Paunarbhaba, See Paunarbhaba. 

Posthumous See Posthumous son, 

Putriıka-putra, See Putrika-Putra 

pre-emptıon, right of, if can be claimced by, g87, 

priority among by mother”s of different castes, 969, 

ın succesion to İmpartible estates, 969. 

Putrika putra Sez Putrika putra 

Ray)as, sons of different titles of, 93s, 

rights of, under Mitakshara See “rights and liabilities” under: olnt family 
under Mat, 

difference from father"s 36S-370. See Father, 

Sahodhaya, ıg2 See Sahodha)ya 

self-acqulred propertyş rıghts ın father, 367-969. 

spırıtual benefit and, 193. 

sensority of, 931 

Smrıtis, vievvs of, different kinds of sons, primary and secondary, 194. 

suit against sons alone vrhen father alıve not maintainable, 493. 

Svayamdatta, 92 

undivided, excludes divided from father”s self-acqulsition, 494. 


Son”s daughter— 
heir as Bandhu in Mad , 78 
ın Mit school by legistation, s66, 
no herr in Allahabad and Pun)ab, s79. 
succession of vvidovy”s estate, S06 


Son"s daughters son— 
member of a different famıly, 632. 
succession of, under Daya , 613: 037 
Sons heirs-— 
property inherited by mother is “vidövv"s estate" and göes to, s63 
Son"s son— 
hefr ın Daya, örr, ö2s. 
to marrıed vvoman”s property, (including son"s adopted son), 83r, 
Son"a son"s daughtər s son— 
by implcatıon as herr, 636 
Sources of Hindu lavv—35z-e Custom, lav,, Smritı, Sruti 
are the Srutr, the Smrıtı and the İmmemorial or ağğ2/oved Customs, 12, r7. 
case-lavv, most important source of present Hindu Lav, 48 
customs, 2, 17, 23 
dıvine origin, 11. 
Puranas and Upa-Puranas, hov far, 22-23, 
remoter, common to all schools, 58 
sources, meanıng of, ız 
Smrıtı and Customs, sources of positive lavr, 33 
Sruti and Smrti theoretically speaking sources ef lavr, 3$ 
Sruti, Smriti, and İəpmemorial Custom, tə, 17. 
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Southern school—Seec Madras school, 
Sovereign— 


Idea of, in modern İuvidical sense unknovn to Hındas, ır, 


SEpecifc performance— 
contract for ləase by some member of family, 4:7. 
Spes Successionis— 
interest Of membər of family during hfe of h İder of imparitable estate, 
943, 
presumptıve, reverstoner, reversion of, a mere, 792 
Spritual benefit— 
adəption İavv of, does nöt öyve its örigin tö döctrine of, 193 
Bandhus rıval clarms of, hov far theory of, applıcable to determine, $7Ö. 
brother postponed to father, though offering more, 643 
brother”s daughter”s son and a Sakulya, capacıty ob by, 627 
capacity for, not foundatıon of lavv of inheritance, $99, 617, 626, ö3r, 
nor, only crıterion of order of succession, 626, 640"641. 
daughter cannot confer, 643 
daughter"s sons more competent to render, than daughter, 642 
Dayabhaga, obyect of, and the doctrine of, misunderstood, 617-618 
order of successıon, principle öf, in, 90-91) örr. 
doctrine of, inconsistent v.ith dalzasAzo, 630 
no test of hetrship, 590 Öt7, 626, 631. 
examınatıon of the princıple of, 640-654 
father and daughter"s son, capacıty of, by, 642 
feastıng Brahmanas, ?7Ör 
Gaya, gift to Purohit on return from, 7ör, 
pılgrımage to, 7ör 
grandson by predeceased son, great-grandson $8z son if confer equal, Gat, 
husband"", ?ör, 7öz 
hutavahana”s list, relations outside, relative, by, not determinable, 626, 
pretext for hıs changes in succession, öl? 
maintenance of husband"s poor relattons, conducive to, of husband, 684. 
Mathıla, non applıcatıon, in, ss6. 
Mıtakshara, inheritance not based on, doctrine of, 617, 640 
mother”s hetrshıp, not based on capacıty of, 643 
relations outsıde limutavahana"s list, relative, by, not determinable, 636 
religious purpose, and See Religious purposes. 
sors and, 193 
vrho can confer, 626-628 
vvıdovv, sonless, successton Of, explaıned by doctrine of, 641-642. 
vridovy”s) if conducive to hüsband”s, 762 


Sraddha— 
adopted son cannot perform Adya after bırth of natural son, 26r 
can perform other Sraddhas, 26r, 
Adya, un:versally performed by Hındus, 630 
ceremontes described in Mit, Achara-Kanda, 640 


mpex 196 
Sraddha- (con/4) z 


€o-parceners, expenses of, charge on his interest, 496, 
daughter as helr may alfenate for, of father and mother, 7ör, 
Qaya, at, I89, 76L. 
gtandson by son alive no heir, for non-performance of Parvana, Ğqr, 
helrs requlred to perform, 640 
order of persons entitled to perform, 630, 
Parvana, on Mahalaya, 641. 
only considered as eonferring spiritual benefit, öqr, 
pefformance of, explains ioint heirship, 64r. 
performed for paternal ancestors onİy, 642 
rarely performed by Hindu, 6aş. 
performance of, ceremony by Hındus, 620. 
Pındas offered at Parvana, if enyoyed by those to vvhom offered, 629. 
Prayag, at, 189. 2 
Sapindıkarana, translates to pıtriıloka, 629 
spıritu al benefit based on, contrary to doctrine of Adrishta, 9ş, 630 
vvidovr may alısnate for, of husband, his mother, etc), 7Ür 
Srikrishna— 
author of Dayakrama-sangraha, 620 
cömmentator of Dayabhaga, 620 
Dayabhaga herrs, recapitulation of, by, 644-6a6 
female slave of a slave, mennİng of, 320, 
Stridhan, inherited pröperty is not, 736 
vlevv contrary to Dayabhaga, 736 
Sruti — See Sources of Hindu lav, Vedaş, Vedangas and Upanıshads. 
comprises the four Vedas, the sıx Vedangas ani the Upanıshıda, ız. 
conflict betiveen Smriti, Purana, and, 8, 
vvith Smriti, 4, 15 
contents of, 12. 
derivation of, ış 
meanıng of, ız 
replaced by Çommentarles, 35 
Star Deçisi.— 
applıcatıon of this maxıim, 53:54) 55: 238. 
meaning of, s3. 
strıct adherence to miixim, vhether yustiflablə in all matters, $3, 738 
Status— 
of Hındu determined by gvzza, rol/2a, 2onda, 232, 
Statutes—Sez Acts and Regulations 
important Acts, (003 etc 
on Hındu lav, 00-74 
Step-daughter— 
herr to step-mother, 837 
sün Of, her to stepempther, 837. 
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Step-graudmother— 
share on partıtıon, S34, 
Step-mother — 
adoptıon by, cannot divest grandmother inheriting from her step-son, 277. 
cannot give in, 228. 
heir ın Bombay, 5693, 577. 
not under Mıtakshara, 563 
martden"s property, hesr tö, in preference to möther”s sister, 830 
m"intenance, a eharge on estute of sons and step-sons (Mad ), ö9$ 
charge cn her sOn"s share after partıtıon, 607, 69$. 
entitled to, and not to share under Dayabhaga, 6öz, 613. 
share of, on partıtion by sons svhether becomes Stridhan, 8$23, 739. 
under Mıtakshara, 523. 


Step-son— 
hörr to step-mother, 837 
son of, herr to step-mother, 837 


Btridhana— See VVoman"s property and Successıon to Stridhana., 
acquısitron by mechanıcal art by husband and vvife if, 79. 
Adhıvedanlka, 718, 

Adhyavahanıka, 711, 716, 717-718 

adverse possessıion, acquisıtıon of property, by, by vridovr, if, 733 
alıenatıon by vife of, 823, 825-828 

Anvadheyaka 718, 7ış. 

Ayautuka, 718 

case-lavr on, and property inherited from males, 731-738 

inherited by vvoman, 736-738. 
Privy Council on, 731-733 

Codes, under, 718-721 

compromise or settlement, property recetved under, if, 744-748 
daughter inherits from father as Stridhan in Bömbay, 752-753 
Dayabhaga, under Ayautuka, ?7r8, 736, 837 

father"s gift other than nuptial presents, 838 
yomt family system, effect of, ən succession to, 839. 

different items of, explained, 7r6-zig 

gifts py affectionate kindred, 7rog 

husband”s gifts, 718, 7ro, 823-828 

rights over vofe”s property, 711, 713, 720-721 

interest of vvife in profits of yornt trade vvith husband is, 242, 7IQ 

yont acquisıtion, vvife”s interest in, if, 342, 7I9. 

Tudicial Committee and Katyayana"s text on, 730-731 
Katyayana"s text on, and Dayabhaga school, 727-729, 

and Mıthıla school, 722-277. 
and Prıvy Council, 730-z3r. 
and Vıiromitrodaya and Smriti-Chandrika, 729-730, 

kınds of, zo, 7is 

maıden”s property, order of succession to, accordingğto both schools, 829 


ıkbex 126? 
Soridhana-—(co,44 ) 


marntenance, property ın İleu of, if, 718, 739-740 
meanıng of, 731-732 
marrıages, approved and dısapproved, rules of) snccesston in, 832. 
marrted vvoman”s property, succession to, 743, 830 
mechanıcal arts, acqursıtıon by, if, 7i9 
Mıtakshara, accordıng to, 728, 
rule not folloved by Mithila, Maharastra and Dravıra, 834 
vievv Of) according to, 722, 729 
mother"s share on partıtıon among her sons, if becomes, 739 
ör step-mother”s share on partıtıon if her, 739. 
ornaments vhen, 718 
present by stranger if, 719 
Privy Cöüncil ön, 730-733. 
property held by Mit vvidovv adversely to her husband”s heirs is, 733 
inherited as gəzra/a sağında by vroman is Stridhan (Bom,), 734-735- 
Saudayika, 712, 7r9, 8523 
scope of, extendəd, by, 722. 
Smriti Chandrika, on Katyayana”s text, 729-730, 
Stridhaha İnherited by vvöman if her Stridhana, 736-738. 
contrary ruling of P C eriticised, 737-738. 
succession to—See Succession to Stridhana 
in Bengal, 836-83z. 
Sulka, if, 716, 717. 
technical meanıng, has not, 723, 731-732 
texts on, 7LO—713 
uündchastity if bars, süccessilon to, 669 
Viramıtrodaya and Smriti-Chandrika on Katyayana"s text on, 729730 
Vritti explained, 78 
vrhole and half blood, competition betvrcen, 840, 
vvidovy”s eətate, and, 740-744- 
nature of, 740-744. 
yvomah of tovn, Stridhana of, succession to, 669, 
süccession by, 669 
vvomats estate ın property inherited from males under, 728. 
inherited property, ıf, by,72o 
position, anctent, lav in, 713-714. 
change of, 714, 718. 
property and heritable right under Codes, 718-731 
under cömmentarles, 721-731. 
rights, in ancient lav, 713. 
under Codes, 718-721, 
Yautuka, 713) 716, 718. 


Subodhini— 
a €ommentary on Mitakhara, 42, 44. 
author, Bisvesvara Bhatta, 42, 44. 
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Buccession— 


“ 


acceleratıon of, g28 
Act, Special Matriage, rösues of persons marryıng under, 554. 


adoptee, property of, succession opens 4vith adoptton) 252 
Zayaölaşa— 


agnates and cognates of same degree, 632. 
birth before, necessary, 609. 
case-lavv and altered order Of succession, 636. 
cognates, preference Cf, to agnates opposed to yurisprudence, 632, 
633. 
Dayatattıva misunderstood, 6zr 
descent, İrne of, according to rules of primogeniture, göo 
diffesence does not exist betiveen tvvo sehools as to vvleo are heirs, 
ös, 
different from Mitakshars, 615-616 
distant succession nnder, supplied by Raghundana, 617 
holy order, successıon to, Property of, 8:2 
impartible estate, case-lav: on, 60, See Successton to impartible 
estate 
lav, of, Daya , mödifted by Tudicial decisions, 613. 
male ıssue take £e” s/:”2cs, 609 
Mıtakshara and Dayabhaga, proper mode of readıng, 618-6iş. 
murderer excluded from, 67o-67z 
Mutt, managership of, gög See Succession to Matts, 
natural love and number of degrees of relatıonship case  prefer 
ence, öl, 
obfect of, and doctrine misunderətood, 616 
order of, ör, Gtq, 
accordıng to Raghunandana, 620, 623-634. 
Srikrishana, 624-633 
traditional interpretation, 617, 
changed as based upon Pında theory, sə, 
misunderstood, 616-6r7 
partıble estate, if göverns, İmpartible estate, 969, g7o, 
patrıcıde excluded from) 6?r, 
2er cağıta, daughter”s sons and collaterals, take, 6şo, 
6er stuə fes, məle issue take, 6og, 
prımogeniture, 060-970 
Roverned by custom of, göo-g?o 
prınciples göverning, 611, 623. 
prıvate endov/ment, property of, 92, 
Raghunadana on order of succession, 623-624. 
representatıon, right of, obtalns dovin to third degtee of mala 
18816, Coğ 
re-unıon, cause of prefetenee for inherftance, 6:0, 
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Suceession—(cəə/4 ) 
“ayabAaçga— (contd ) 


rules of, 666. 

Sebayet See Successtötl tö Sebayetship , 

sons of difirent daughters afid cöllatetals take er cağsza, 609 
spırıtual Benefit S24 Spirittraf benefit 


doctrine of, no test for heırshıp, ğız, 
examİnatıon of, principle of, 64o-6s4. 
vrho can confer, 626-628 
Srikrıshna on order of succession, 62s-626. 
Strıdhana See Succeesion to Stridhana, 
to, holy orders, property of, 8sə, 
vrhole and half blood, preference betvveen, 6og, 610, 
exclusron from See Exclusion from İnreritance 
existence of heir, vvhen, opens, necessary for succession, 6o9, 
female heırs, chastıity of, if necessary for, 662, 663 
2/60 hara— 
Bandbus, case-lavv on succession of, ş69. 
classificatron ef, s73 
competitton betvveep, rules göverning, 574. 
order of suceesston, $73-S744 
blınd, congenitally and exchusion from, 674 
brothers of vyhole blood and hali blood, s63 
caste, issues of marrtage vvith lover grade of same, forfeit, 661, 
cognates postponed to agnates except dauxhter”s sons, s7o, 
daughter and daughter"s son, 477, SÖI, $63. 
daughter of, S69, SÖZ, 579. 
daughter”s son of, $73. 
may be excluded by custom, s62, 
sons”s $ən of, 573. 
unprovided, preferential heir, şöt, 
death natural or civ:l extinguishes ovnership, 584. 
of member of yotnt famıly, causes accession to SürVİVOTS, 490. 
devolutton, See Point-fammly under Mitakshara, 
father, $63 
father”s mother”s sıster”s son, 973, 
sister"s son, 572, 
siİster"s son”s daughter”s son, 573 
sister 3 son"s s n, 573, 
female heırs ın Bombay, Madras and Allahabad, 577-579, 
meftnber, if can take by survıvorahip, 490, 
Gotralas, heirs among, 558. 
preferred to Bandhus except daughtev”s son, şşş, 
grand-father"s sısters grandson, 572 
groat-grandfather s son.s danghter”s son, 573, 


14?o imkbü LAV 


Succession —(cov:4 ) 


Aöfttaksrhara—(conitd) 
half-blood, and vvhole-blood, connection, 556-557 
heirs, other, ın default of relations, 576. 
vvhen man left no relatıon, 576. 
heritage, obstructed and unobstructed, 553554. 
lav” of, applıes to estate left by separated male, S53-556 
male issue onİy take Zer s/z2Z€r S$7. 
marrıiage, issues of, vith lovver grade of same caste, forfeit 
right of, 66r 
maternal aunt"s son, $73 
uncle, 673 
unele"s son, 673 
mother, s63 
mother"s maternal uncle"s grandson, $73 
nevr mode of, ınvalıd, ss8, 
oblatıons, capacıty to öffer test of nearness amongst Gotrayas, $s$. 
order of) 554-586. 
among Bandhus, s6o 
Samanodalca, s68 
Sapındas, ss8 
other heırrs, s06. 
Daya and Mit , 615. 
devolutton in, 493“49$ 
re-union, and, s85 
paterhal uncle"s daughter”s son, $73 
fer cağıfa, application of, ss7, 
2er staerğes, applıcation of, 557, S99. 
proximıty of relatıonship is the principle for vorking out 
order of, 558. 
re-unıon, order of succession after, 323, s8ş. 
reveftsioners, collateral take as separate property, 791. 
Samanodakas, order of succession of, s68, 
Sapbındas order among, 558. 
preferred to Samanodakas, among Gotralas, $sş. 
right of representatıon, ss8-sş9. 
self-acquired property, to, 324 
separate property, to, 3323, 303-364 
separated son, grandsoh and gteategrandson, ş3$, 
sıster”s daughter”s son, 873. 
sot”s soh, 573. 
sbiritual beheft, ahd, $45-656 See Sbiritual benefit, 
step-mother, s63. 
Süccession Act appiles to issues married under Special Marrlage 
Act, ss4. 
Budra, illegitimate brother of, takes by survivorship, 496, 970, 
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Suoccesaion—(zos/4 ) 
Əfttakshara—(conid ) 


survivorsbip), and, 323, 341-342) 363-364, 499-300) 554. 
applies to property to vhole of vhich survivor 
had right, ss4 
to unobstructed heritage of member, 327, s$3. 
order İn devolutlon by, 493 
texts, original, $s2-ss3 
vrhen opens, $$4. 
vvhole-blood, and half-blood, connection by, ss6-ss7 
vnife, ss9. 
yvomen excluded except ın Bombay and Madras, sş6 
opening of, on death, cevil or natural, s84 
prəpınqunty or proximity by birth is principle for determining, 535) 617 
re-unson, rules of, on, 323, 582-686 
self-acquired and other separate property, rules of, apply to, 323 
separatıon and re-unron, mode of devolution in, (Mit ), azo 
rules of, on, 323. 
text on, 552. 


Buceession to iİmpartible estato— 
hovv to be traced, g€o. 
İllegitimate brother preferred to remoter relation, go, 
priority among sons by different möthers, g69-97o. 
Buccession to Matta -goş-gız. 
acceleratlon of, g28 
alteratıon if alloved, ora 
custom, by, 90, gir, 
devolution by, go, 911 
distinction betvveen, property of Mutt and estate of Guru, gir 
electıon, by, gto, 9tr, giz 
nevv İıne, if can be created, 912, 
nominatıon), by), 9:0, 9ti, 912, 
Succession to office of Guru— 
electron by, g25, 
nomınatıon, by, 928. 
Suceession to Sebayetship— 
accleration of, 28 
alteration of line if alloved, 915-916 
appoinment of Sebayet, gız, 913. 
Cause of action if nev on, 904, 926 
donor arıd descendants may direct, 912. 
cannot alter order of, contrary to terms of deed, 9r3, 
dönor?s heirs) succeed vvhere, undisposed of, 93. 
İine of inheritance vhere xets, 913 
mode of, 913, 927 
nomination of Sebayet, gız 
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Suceession to Sabayetship —(cor2 ) 


ordinary İavr of succession, if contrary tö, 913-014 
private endov.ment of, gr2 

successar if to be helr of fqunder or holder of qifice, 9r8, 
texts on, 9T9 

usage, farlıng deeds of endov” ment, controls, 913. 


Succession to Stridhbana— 
aequisitlon of, by husband and vrife, İorntİy, 342, 
Ayautuka, 837 
Dayabhaga, accordıng to, SapeBgo, 83s-839 
father"s gift other than nupttal presents, 838 839 
husband"s gift, 823 
yoint famıly system, effect of suceession, Bgga84n. 
maltden s property, 839-830 
mared vvoman"s property according to Mitkshara, 830:8)4. 
Miıt , rule not follovyed by Mithila, Maharastra and Dravira) BM. 
prevaıls ın Maharastra exeept yhere Mayukba iş fgllovyed, 894. 
principle of, 839, 84. 
Stridhana, all cases of, 835 836 837 
succession, rule of (Mıt ), 829-836 
succession, rule of (Daya ), 829-8?o, 83s 836 
Sulka or bride - price) 834-836 
texts, on, 821-823 
vrhole and half blood, cömpetition betiveen, 84o 
vvoman of tovvn, excluston fromş 66s-67o, 84: Bqz 
Yautuka, 836-837 


Sudder Devrany Adav/lat 
father”s rights in ancestral property, ön, s97-s98 
eyıticism gn, sg9soo 
Sudra— 
adopted and real sons of, share equally, əd, 
adoption by, no ceremony needed, 248 
no relatıon prohibited, 232-230. 
v.ithout performing Homa ceremonyş valıid, 23, 248. 

adoption of daughter”s or sıster s son, valıd, 232 333 
Brahmana, dıfference betsveen, and, 236-237 
Brahmanıc qualıtıes, possessed by, 148 
Go ras of thetr ovvn, if have, 141 
illegitimate brother of, takes by suvirvorship, 406, 036 
illegitimate brother”s share on partition ( Mitə), 33ş) s. 

sons excluded by memlhers €f iomt famıly af, g50-967 

sons of, excluded by yyıdov, 366 

son of, rıghts of, 337-835, 339-335 
Kamma caste vvith sons may adopt ın //24/6// form, RQş- 
Kayastha vhether, 151-154 
İovyest class, not, as is supposed, işo 
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Sudya—(zcor:/4.) id 


man by birth is, t4z, 236. 
marrıiage, before, may be adopted, 246. 
marriage of, not concuübinage, 238, 
vrithin Gotra, if valıd, 140, qr. 
sacrifice, not competent to perform, 239 
Sanayası, if a, can become, 8s3. 
or Yatı not excluded from inheritance, 673-673. 
slaves, if a, regarded as, 236-237 
tvvice-born and, the tvvo castes İn some Smritis, 147 
if Sudra lav applıes to, 236, 
yvho are, 236-237 


Buit—See yudıctal proceedings 
public trust, person interested in, may bring, for aecounts, 894-89$ 
trustee, for removal of, can be brought by tiv persons interested, 89ş 


Sulapani— 
Sapinda relatıqnship, degrees of, 86. 
Sulka— 
appropriated originally, by bride”s father, 7ı7, 
bride”s price, a from of Yautuka, 716 
successlon to, 834. 
Sumantu— 
prohibited degrees in marriage, 117, 136 
prohıbits same number of degrees on father"s and mother”s side, 136 
Sapındashıp, different degrees of, for different purposes, 86, 
Suretyshıp— 
Habilities of father in, sons if İiable fər, 446) 486-487. 


Surrender— 
accelerates next heir"s succession, 793 
allenatıon vath reversioner"s consent, Sor-8oş, 
öona fide, 793-794) Boo . 
challenge of, by reversioner, 796. 
consent may be gİven retrospectively, 8oş, 
of reversioner if necessary, 79$, 
vhat constıitutes consent, 8oş 
"yhose cosent necessary, 7g9-8oo, Soz 
consıderatıion of reconveyance of portton, if valid, 79ş, 796 
Court of VVards, vvhen under, if sanctıion necessary, 797-798, 
Coev.idovy, if can, 79$. 
debts, stıpulation to pay, does not invalıdate, 20/za/74e, 8oo, 
deed of, if necessary, 794, 
eftect of, Sor-Sos. 
elements necessary for, 794-795, 
for consideratıon valıd if it is of entire estate, 8oo, 
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Burrender—(cor/4 ) ə 
form of, if any, 794- . 
impartible estate, interest in, evrdence, as to, 944. 
marntenance, stipulatton for, does not invalidate 62) //4z, 8oo, 
meaning of, 796-797. ı 
must be absolute and of vvidovv”s vyhole eatate, 794 
origin of Hindu döctrine of renunciatıon as civil death, 7948 
partıal, by vridovr if valid, 794, 803. 
in favour of one daughter"s son does not exclude anöthər, 794. 
pror allenation if affected by, 796 
reconveyance by reversioner of portion, if valıd, 795, 799 
registr ition of deed of, if necessary, 794 
residence, stipulation for, does not invalıdate oya /f4a, Soo, 
Survıvorship — 
ancestral property, ın See Ancestral property 
applles so long as family ?olnt, 493 
to 1oint estate (Mit ), 331), 554. 
to property vvhereın a right accrues by birth, 321, 322, 584 
to undiyided residüe of ancestral property, 323 
as betveen marrted daughters iointiy inhəriting, 781782, 
charges on undivided share passıng by, 495. 
collateral"s estate, 322 
daughters inheriting tögether, if appltes, 322, 7ST) 752 
daughter"s son of different famılies, (inheriting do not take by, 332 
defeated by dehtor-coparcener s death after decree before exeoutlon, 419. 
devolutron, See Maitakshara, under )oint-lamıly, 
does not apply to member”s separate property, 324 
female herrs, yott, if applres as hetv.een, (Daya ), 751, 733. 
females ın a Mıtakshara yolnt family if can take by, 493-402, 498-300, 
güft obtalned by brothers living, )ointly) nqt applıcable, 333. 
heritage, unobstructed, in, 32, 553 
Ilatom and Dattaka İlving) iointiy, no, betiveen, 296, 
legitimate brother of Sudra takıng by, 496. 
impartıble estate, if göverned by, 940-944) 928, 
ynapplicability of, in collateral”s eştate, 322, 
ın gift of property, 323. 
in maternal grandfather”sa property, 321, 323, 
in mother”s Strıdhana, 33r-332, 
İofot tenancy and, 322, 491-493. 
qedbers of admiİnistration, cannot be applıed for, v”herə apglıes, 491, 
tability of heir taking by, 43r. 
maternal uucle"s property, members succeeding, inapalıcable 33, 
möther"s Stridhana, members of İornt famıly succeedıng, inapalıcable, 34:- 


no, among daughter”s son of different famihes, 322. g 


no, as betvveen daughters inheriting from father in Bom: 753, 
order of devolution by, 493-494. 
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Survivorship—(conz4,) 
partitıon betvreen )oint Female heirs if defeats, 780-782. 
vrhat constitutes, for defeatıng, 509, 
passing by, a mısnomer, 323 
Property Protection Act inapplicable vrhere, governs, 491, 
re-united co-parcenersş if applıcable, s65 
succession, and, 323), 341342, 3638364, 499-500), 554 
by, to impartıble estate, 968, 
tile by) prior to title by devise in ancestral properiy, Mitaksharaş 1029. 
unobstructed hertage See Heritage. 
vridovvs inheriting together, if applies, 322 
gift to, görtly, not applıcable, 323 
Sutteeism— 
abolıshed by legislation, 82, 
recommended for vrıdovvs, 182 


Svyamdatta or self-given söns defined, 188, 02 
Tantra varika— 
usages and texts of laviş 6-7 

Tantrıkism”—a compromise betvveen Brahmınısm and Buddhism, 8 
Temples— 

committee, if can claim superintendence, 894. 

to act through trustee, 898, 
Court may remove managers or committees of, 897, 
may set asıde committee electron, 896, 
may settle schemes 896, 597 

fee if levrable on admıssıon to public, $8ş 

fee, if required for vvorship, 885 

Matts, dıstıngurshed from, 869-8zo, 8z3, 877, 884. 

pass system ın, ıllegal, 88s 

permissİon if requtred for veorship in public, 885 

Puyarıs of, 898 

Religious Endovment Act) cömmittee under, if can elam süuperintendence, 

repaır Of, 877, 888 894 

trust for maıntenance of, 87s 

trustee, committee to act through, 898 

if can dismiss pularıs, 898 

Tənsney-in-common— 

succession to obstructed herıitage creates, 34 

yoint tenaney, and See yöint tenants, 
Tenants-in-common— 

daughters inheriting: from father are (Bom ), 753-253 

Dayabhaga ın, 591, 592, 602 

Defned, 340 

yomnt tenants) and. See Point tenaney. 

yornt purchasers or donees take as, 492. 

legatees, take as, 1044. 3 
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Tenants-in-comm ?n—(coz/4) 
maternal uncle"s pröperty or mothərs Stridhan, members of) ?olnt family 
İnheriting) are, 321-322 
persons yortly inheriting in Bengal are: 597), 749 
yormtly inheritir g by rüle of: İnheritance and not by birth take as, 
under Mit, 749 ğ 
reuntoh, if on, $85 y 
sons inheritıng from father are, 602 
undıvided brothers inheriting: maternal grandfather”s estate are not, 749. 


"Tostamentary eapacity—$ee VVılls 
Dayabhaga school, accordıng to, sö, 1038 103. 
female of, if, ro37 
impartible estate, of holder of, 953 
iİoint Mıtakshara famıly, of member of, 424, 1037 
minor, of, if, 1036 
bovveer of appolntment by Hindu, ro3o, to3r, 038 
evidovv, OF, ro37, 

Testaməntary disposition—See VVılls 

Texts— 
abandonment, meaning of, 681 

of voman 664, 665 
punıshment for, 68, 682 
adoptıon by vvhom, 188 1890 
and vvhy, 189 
eflect of, 19o 
father s debts absolved by, 188 89 
of v”hom, 232, 233 
rules for, 187 
trənslatıon, misleadıng, 1g0 
üppröved usage $ 
Aryavarta, meanıng of, 5 
astetics hetrs of, Bal 
Atıthı, definitton of, 150 
Bandhu, Gotra and Pravara, 108 
meanıng of, 569 
vvho are, 553 
Brahmana degradatİon of, 66ş 
duty of, 187 
qualıttes of, r48 
Brahmanas and Sudras, 147 
dıfference betvveen, 147. 
bride, qualifications of, r16 
selection of, 8o 
bridegroom”s gift to maiden to be returned vhen, 8ar, 
causes of actıon, hov arİse, 10, 237 
caste, qualıficatıons of, 146-147 
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TTexts—(cos/d ) 


classes, five, ın Kali age, 843 

four, creatton of, 145. 

qualıtıes of, 145-146 
charity, ıs Dharma ın Kalı age, 847 
co-vvidovvs, right of partition of, 749“750 
custom, defnition of, 257 

should be preserved, 6 


vrhen contrary to texts of lavv, 6 
daughtei”s son, 62: 


degrees, computatıon of, 83. 
De:ty, ıncarnatıon of, 8ss 
Dharma, accordıng to ages, 847 

decay, Of, on, 8ss 

end of, 3 

meanıng of, 85s-8s0. . 

means of knovvıng, 3. 

observance, 8s6, 

or lav, 1, 3 

source of, 4 
Dharma-Shastra, 1, 

compilers of, 3-4 
disqualification, proprtetory, of vife, son, and slaveş 369. 
endovment, devolution of, gg 

tor education, 8so, 8şı 

equalıty of all, 844 
father"s duty, 682 

enemy, meanıng of, ö7i, 

povver over properttes, 68r, 

povrers, 595-600 

right over properttes, 685. 
forms of action, eighteen, 10, 
Gotra and Rıktha, meaning of, go, 
Gotra, meaning of, 79, 88. 
hospıtals, establıshment of, 847-848, 
illegitimate son, rights of, 329. 

slave, female, by, 329 
Sudra veoman, by, 329 

image, as manifestatıon of God, 844. 

devolutton of, 9ış, 

matertals for, 844. 

reconsecratıon of, 845, 

removal of, 846 

renevval of, 845, 846. 

repaır of, 847. 
inheritance, causes of exclusion from, 6s5-666. 
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"exts—(cosc4) 


ınheritance—(concd 3 


Sin, causıng exclusion from, 666 
v”ho are excluded from, 6ss-6ş6 


knovledge, sources of 2, 
maıden”s he:rrs, 8zr 
maırntenance, 161 
good result of, 68r 
persons entıtled to, 68r, 
Property other than for, may be given, 682 
Manu, code Of, author of, r, 
marrıage, 103, 16, 117 
age for, rı18 
consummatıon OF 17 
degrees for, 116, 117e 
guardlianshıp for, 1:8, 119 
ın Vedic times 16 
prohıb:ted degrees for, ro8, 117, 119 
re-marrıage of vvomen, 1$öı. 
vvhat different persons desire at, 119. 8 
Matts, construction of, 848-849. 
dedication of, Sso i 
Miıt yoint family abode vvhile parents İlve, 316. 
accretrons, 316. 
ancestral property, 315 
fFather”s debts, 316. 


güft by parents, 3:6 
husband and vvıfe, mother"s share on partıition, 3:5. 


husband and vvife, Apastamıba on, 316, 3:8 
1ormntness of property, betsveen, 317, 319 
no partıtıon, betvveen, 316-317 
provısion before partition, 35 
rights of, father and son, 314. 
grandson, 314. 
kınsmen), 314 
members on partıtıon, 315. 
separatıon ın, 314, 31S. 
son"s share on partıtıon, 21r$ 
suretyshıp, indebtedness or vvitnessing not valid vehen, 3:6. 
vrife”s right over husband”s property, 317, 319. 
shares on partıtıon, 313. 
outcaste, 666 
practıces to be eschevved ın Kali age, 9 
practısed, vhat should not be, 8. 
Pravaraş meanıng of, 8o. 
prohibited degrees for marrlage, Bo, 63, r36, 11) 


Texts—(cəszd,) 


property, v”ho cannot ovrn, 7r0- 
propinquıtty for order of suecesslon, 8n. 
Puranas, eighteen, 7. 
veliglous and charıtable vvorks, hövr should be performed, Bsi , 
restehouse, 849. 
Te-unton, s8o, 
sages, creation of 
Sannyasis, vrho can be, 843. 
Sanskara, 161 
Sapinda, meaning of, 86 
hovv arıses, Sr, 
relatıonship, rrr, syr. 
degrees of, 86. 
for different purposes, 85, 


for inheritance, 83 
Sapinda and Samanodaka relatronship, ?g 


Sapindas and Sakulyas, vrho are, 8o, 
science, ultimate and non-ultimate, 4 
sentence, defined, 724 
sıster, position of, s8r 
sister s son and the hike, vhen helr, 823. 
Smrti of, 4 

meanıng of, Iş 


Sruti, in conflict vith, vhen, 4. 
Smritis, conflict betveen, 8 


son, birth of, religtous merit, in, 190 
Dattaka and Krittuma, 188, 
eldest may take paternal veealth, 931, 
sons, enumeratıon of, 187-188, 
many to be secured, r89. 
sensority Of, ö3t 
tvvelve kinds of, rgölrot 
Sradh at Gaya and Paryagı 189. 
Sruti, meaning of, 15 
, Smriti and Purana, conflict betvveen, 8. 
step-son, is son of all co-vridovvs, 823. 
Strıdhanam, defined, 710. 
İkinds of, 716-711, 
heirs of, 821-822 
right to, 711. 
over, 712-713) 7338724 
vvoman”s povver, and, 713. 
suqoession, order of, s52, 586, s8r. 
Sudra, v”hen becomes Brahmana, 145. 
transactıons, prigr and posterlor, 1018, 
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Text (cosid, L 


usages and texts of İav, 6-7 
vırgıns, application of sacred nuptral texts to, 120 
vridovr, düty of, on inheriting hüsband”s estate, 683 
guardianshıp of, 683, Soz 
vrife, chastity of, 559 
duty of, to husband, ırg 
yroman, degradatıon of, 
not entitled to inherit) 713, 
övin property 710 
not İndependent, t19, 710 
unchastıty of, 662-6C9 
vvomanfs property, 71C-713 See Studhanam, 
Time immemorial—vhat is meant by, 37 28 
Trade—$ee lomt-famıly trade 
by a member vrith hıs ova, and vryith İoint family fund, effect of, 358:359 
nevv, started by father if binding on son, 387 
Trai-Purushika Pinda— misunderstood, 628 
Trankhans, 64. 
Transfer—5ee Allenatıon, 
Deity future offerings to, not transferable, 893. 
maintenance, rıght of, vvhen transfer ible, 7o7-yo8, 
possesslon, efleet of, ın determining”prtority in oral transfers, 1019 
prlority among transfers of same property, 1018-torg, 
registered, takes effect against unregistered, 1019 
vules for transfer of property, 1o18-r019 
Transfer of Property Act abolıshes verbal, rorg 
yridovy, by, of husbanğ s estate before remarmage not binding on reversioner 
747 
of limited or absolute İnterest, intention hovr gathered, 7s9 
Transfer of Property Act—See Act IV of r88ə. 
fraud prevented by doctrine of notice, ro20 
See Altenatıon, Gift, Mitakshara Tolnt Famıly, qudicial Proceedings, and 
Registration 
Transferee— 
interest of, from vvidovr vvithout necessity ceases on adoption by her, 749 
Translations “Englisu)— 
Co ebrooke”s dıvısion into paragraphs, 76 
misleadingi) 76 


, 


Sanskrit Lav” Book, of, 7s 
Smrih-Chandrika of, 76 
Vıivada Chintamoni, of) 75 
Trust—See Endovment 
Trust Act—vbhether Indian, applıcable to Hindu Charıtable trusis, 899. 
Trustee—Sec also Mohunt, Sebayet 
account of, 89s-goo 
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Trustee—(cox/d ) 


adverse possession against if, gög 
compromise by, 88s 
consent of, by, 88: 
Court”s yurisdictlon, Soz 
for removal ef, 59? 
female Sebayet, can not be removed for unchastıty, goo 
heir to founder of shrine may create a nev: İine of, orz 
Limitation Act, applıcatıon of, goo 
manager of yomt family property not exactly liable as, 209 
Mohunt as See Mohunt 
Mutt, of, cannot change purp? e of institution, $8ş 
povvers of, 87s:87C 
removal of, Sos, 897, 898, Bgg, goo 
Sebayet, 88, g-s, 925 
to Cöurt”s yurisdiction, 789 
suit by, agaınst ex trustee, Ro8 
for removal of etc 89 , 897 
rİght of, vested in, 894 
temple committee, to act through, 597-898 
trusteesh:p vvith povver of apportment İf estate, 914 
Teustees Act—Hindus, if applıcable to, 8gg 
Tevice born classes—See also Brahmanas 
adoptlon among, to precede investiture vvith sacred thread, 246 
females ın same category as Sudras, 236, 249. 
Homa Datta needed ın adoptıon by, 249 
not needed ın adoption by, of same Ğotra, 249 
Kayasthas if, See Kayasthas 
males vithout knövvledge of sacred İlterature, Sudras, 236 
modes of life of Hındus of, 8Saer-8s2 
prohtbition of certain relətions for adoption by, 233-333. 
rules of, if binding, 233-245 
status depends on knovledge of sacred literature, 230 
Sudras, vhen, 336 
Vedas, study of, compulsory for, 236, 
Udaka— 
meaning of, 14 See Samanodaka 
Udvaha-Tattuvra— 
prohibition of marrlages according to, 21, 139 
Ultimate— 
non ultimate, 2 
vhat is, 2-3 
Unborn person— 
gift for benefit of, 1007 
to, 1007831008 
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Unborn person —(cos/4:) 
Madras Actın case of, roo8 
Tagore case, rule in, applıcabılity of to, roo? 
Unchastity—- See Chastıty, Maıtenance and Suecession. 
condemned, 662 
econdoned by husband does nöt exclude vefe, sş9, 662 
daughter-in-lav, expulsıon of, for, ösö, 
degree of, for exclusion, 663, 664. 
excludes daughter under Daya, 1f, 663 
mother under Daya , sf, 663. 
excommunıcatıon and civil death, vəhen follovr, 665, 666-367 
fe nale Sebayet not removable for, göo, 
folloved by conception divests vridöv/?s inheritance, 551, 6ösə 
maintenance if bar to, 692 693. 
Mana, cıted in Vivada Ratnakara, on 662 
no bar to succession of daughter, or mother, $33. 
not expressiy mentıoned as cause of exclusion, Ööş, 
Parasara on, 664 
prostitute and, See Prostitute, 
relatlonshıp, tte of, not severed by) 667. 
Stridhan, İnheritance to, ıf barred by, 669. 
subsequent vithout re-marrlage does not divest vvidovr, ş?1, 748, 
Vasistha on, 665 
yridovr, v”hen excluded for, 662. 
vvidovr”s maintenance, and, 693-393 
yvife"s maintenance, and, 693, 693, 


Yaınavalkya, on, 624, 6?s 
Uncle— 


If can be adopted by the tvice-born, 232, 
succession of, maternal 6r3, ö26. 
of, patemnal, söz, 6r3. 
vvhole blood of, and reunİted half succeed together, öro, 
Unoele”ə daughter s son— 
succession of, paternal, 7r3. 
Unele”s son — 
suocession of paternal, sz, 6r3 
Un:zle"s son"s son— 
succession of, p:ternal, söy, 63, 
vvhole blood preferred to half, 63g. 
Undue influence-" 
of young vrives over old husbands, $98-s99. 
U amarried daughter—Se- Daughter 
entitled to maintenance, 684, öoş 
marrıage expenses, gör, s27, 604, 6os, 688 
incontinent, succeeds failıng maiden or married daughter, 5522 
on partıtion under Mıtakshara, entitled to quarter share, 370, 371 $2€, 
preferred to married in Mıthıla for succession, 662, 


INDEX 


Uumarried sister- - 
has a quarter share on partition by brother-, ş2$ 
but not under Dayabhaga, Cc4-6o$, 
not vrhen partttion bet, father and sons ın C P, szş. 
her quarter share hovr ascertaıned, ş2ş 


her share equal to nuptual expenses according to Mithila Sehool, şəs 1 
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equal to the qu:rter plus nuptial expenses accş to Vıiramıtrodaya 


525. 

marntenance and marriage expenses of, ön pərtition, C0,a7oş, 
Unobstructed— 

Daya, 87, 88 

heritage and ancestral pre perty, See Heritage 

Property, 336, 337 
Uvakurvana—Brahmachari, 8s2 
Upanıshads— 

contents, of, 130, 15 

deal vvith theology, 18 

Vedanta, Same as, 13. 


Upa-Puranas— 

fabr cated by Brahmanıcal vvriters) 77 

Pandıts miısled Tudges by, 34 

Puranas, minor or subsidiary not: authefittes on lavy, 22) 33, 2374231, 
Usage—See Custom 

according to some, infenor to Smritis, 2$ 

but not accordİng to others, 25, 

according to texts, 5 

agrıcultural, 30, 3r, 

approved usage, meaning of, $, 23. 

Brahmanas of Madras, 102, 

Chelas, succession of, to Mohunt, regulated by, gto, 

clear proof of, outvveghs vəritten text of lav, 25 


requsred for sons of Sarnyası to exclude his Ckelas, 913. 


conflıct betveen, and Smritis, 2, 101, 

custom dıstınguished from, 3g 

Kulıns of Bengal, among, 1oz 

mercantıle, 20, 31 

Privy Council vievr not: in harmony vvith texts, 25 

trust, devolutıcn of, depends upon, 913 
Ushanas—Sraddha at Gaya and Prayaga, on, 189. 
Uttaradhıikari— meaning of, ro6r, 
Vaidyas— 

clarm to be a mıxed regenerate class, 76. 

ıntermarriage betvveen Vaidyas and Kayasthas, 160, 
Vaisnavism-—V aıshnavas, a class of Hindus, 8s3 
Vaishya-—has prrest”s or preceptor"s Gotra, 140. 
Vanapıastha-—8sı. 
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Vanhipurana— 
dedication of Maths to Saiva and Vaishnava ascetics, on, 8so, 
learnıng of Smriti and Sruti, 8sr, 
special merit of education endovmentsş on, Ssce8sr, 
Varada-Raiya— 
a commentary on the İnstitutes of Narada, 4şə 
author, Barağa-rala, 48. 
agthority in Southern İndia, 45. 
Varabapurana— 
construction and equlpment of Mutte, on, 849. 
images of detty, on, 544 
Vasistha— 
adoption, on, r87 
share of adopted son after birth of natural son, 270. 
Aryavarta, on, 6, 
İkinds of vvomen to be abandoned, 66ş 
marriage degrees for, on, 116. 
merit due to son”s birth, 190. 
parent"s absolute pover over children, 187, 713-714 ı 
prohibıted degrees İn marrlage, r00, 101, 116, 137 
reconciled vith: Paithinası ön marrtage, 100-107 
son, birth of, religious merit in, 190 
v”ofan, abandonment of, on, S6sə 
vroman”s ıncompeteney to adopğ text of, variousiy interpreted, 205-206. 
right to adopt, 208-203. 


Vedangas—ı3. 
Vedas-—ız2-ı3. 
contehts of, Rik, Yalur, Saman and Atharva, :z, 
marriage in Vedic times, 117. 
theoretical than practİcal, r$, 
sources of lav, ır2, 
study of, compulsory for tevice-born, 236, 
Vedantas See Upanishads. 
Vedic texts— 
Brahmana, duty of, on, 187. 
folloved İn practıce by Brahmans of Madras, by Kshatriyas of VVest 
Bengal and elsevhere, 136. 
oh Yarriage betveen nearer degrees, 117: 138-136. 
threefold duty of a Brahmana, 187. 
Vendor— positlon of vendor co-parcener in Mitakshara İoınt famıly, 432. 
Vesting-—-ın Mit family rule of, and divesting cannot appiy, 374. See a/so 
Divesting. 
Vilce—excludes from inheritance, 6zo, 
Vilnanesvara-—author of Mitakshara, 42. 
Viinan-tantra-——K ayaəstha is Kshatriya, ısı, 
Villag: community, ır4-ırs 
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Viramıirodaya— 


author, Mıtra Misra, 45 
yrhen fourished, 4$ 
authority, 45) 496: 
ın Benares scl . ool, 45) 729 
of, ın different schools, 45, 57-58 
Tengal school, vvhen refers to, 4$. 
charıtable veorks, if lhable to partition, 021 
dısputes Dayabhaga construction of same, 45, (89, “gö) 7294 
father her before mother if not virtuous, 563. 
Katyayana”s text on Dayabhaga ccnstruction of, dısapp oved, 729. 
Stridhana, 729 
vvoman”s property, 729 
Klayasthas a tvvice-born caste, 1$3 
Mıtakshara doctrines supported by, 4$ 
mother hesr before fatber, 63 
unchaste, not dısqualifted, 663 
povver of alıenatıon by female heır, on, 729 
referred to ın Bengal, vhen, As, 
religious fund if hable to partition, ğör 
re-unİon of all relations allovved by, -83 
succession to vvoman”s property, 829-83o 
vridovry”s right to hüusband”s property extingüished by his death, 6gö, 
Matakshara contradıcts the same, Cço 
Vishnu— 
father”s right över self-acquired and anrestral property, oh, ŞO$. 
givers of a girl in marrniage, (9 
marrıage, guardianship in, 119. 
prohibited degrees for, tr6. 
piots purposes, property for, rmpartible, g2r, 
prohıbıted degrees İn marrlage, 116, 137. 
sacrıfice3, property for, division of, ön, or, 
Strıdhana, kinds of, 714, 7r7 
succession, order of, $s2 
Vishnüpurana enumeratıon of eighteen Puranas, ?, 
Visvamitra—admıtted to Brahmın caste, r48 
Vivada-Bhangarnava (or lagannath”s or Colebrooke”"a Digest )— 
authority in Bengal school, 45 
compiled, at the instince of Sir VVilliam Tenes, 4s. 
by Tagannath Tarkapanchanana, 4$ 
on the directlon of Gövermment, 4ş. 
translated by Mr Colebrooke, 45 
Vivada-Ohandra— 
authorıty, respected ın Mithila school, 45. 
composed, by Lakshmi Devi, qs. 
İn the name of Mıtra Misra, 46. 
tovrardə the end of the fourteenth century, 46. 
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Vivada Ohandra—lcos:d) 
Lakshmi Devl, authoress of, 46. 
different from the commentator of the Mitakshara, 46. 


Vivada Öhintamani—and Vyavaharya-Chintamani)— 
author, Vachaspati Mısraş 46 
authorıty, ın the Mithila school, 46 
composed ın the mıddle of the rşth century, 46 
fəther"s enemy, on, Ö7r, 
hov translated, 75-76 
on Katyayana”s text on vroman”s right over husband”s rıyhts, 722-724, 
extends same to husband”s estate mediately ınherited, 724. 
on yvroman"s right over husband”s immovables inherited through son, 724-726, 
translated by Prasonno Kumar Tagore, 46 
vvoman free to deal vith husband”s affectronate gift except immovable, 7az, 


Vivadarnava Setu—lor Code of Gentu (Gentoo) lav.s) — 


compiled at the request of VVarren Hastings, 46. 
Halhead"s Gentoo Code, İtnovrn a, 46 
Sir VVıllıam Vones”s description of, 4€-479 
translated, by Halhead, 46 

hovv, 46. 


Vivada-Ratnakara— 
a regular dıigest ot lav, 46. 
atithor, Chandesvara, 46 
ftourished ın the r4th century, 46 
authority respected in Mithila school, 46 
takher s enemy, on), 671 
Katyayana”s text on vvoman”s rıght over husbandbs gifts, on, 722-722, 
successıon to property of vvomen married in approved and dısapproved 
forms, on, 833 
unchastity of vvomen, text of Manu on, cited, in, 662 
vyomen free to deal vvith hüsband”s affectionate gifts except immovables, 
722, 
Vivada-Tandava— 
authör, Kamalakara, 46 
authority in Benares, Bombay and Madras schools, 46. 
vrork on yurisprudence, 46 
Vrihan-Manu—See Brıhanmanu. 
Gotra, on) 79. 
marriage, on, 117. 
Samanodaka, on, 79 
Sapinda, on, 7o, 
Vrihannaradiya Purana—$ee Brihannarada, 
vrhat should be practıised, 8 
Vrihaspati—See Brihaspatı 
Vriddaha Gautama—adoption, share of adoəted son after birth of natural 
Son, 269, 270, 
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Vridüaha Katyayana-- 


parent”s gift of immovables, to daughter, succession to, Baz 
Vritti — See Stridhan. 
vrhat is, 718 


Vyasa— 

conflict betyvveen Sruti, Smriti and Purana, on, 8, 

kinsman”s rıght over dov/ry, on, 711, 710, 

qualıttes of Kayasthas, on, 1ş2 

sacrıifice, place of, if hable to partıition, ət, 
Vyavabara-Ohintamani—47 Sez Vivada-Chintamanl, 
Vyavahara Madhava— 

a treatıse on yurisprudence, 47 

author, Madhavacharya, 47 


flourished in the r4ath century, 47 
authority respected ın the Madras sthool, 47, 
Vyavahara-Mayukha4— 
author, Nılkantha, 47 
flourished in the 14th ceutury, 47. 
authorıty, v”here, 47-48 
deals vrith İrtigation or yürisprudence, 47) 
translated by v”hom, 48 
Vyavahara-Nirnaya— 
author, Varadvraya, 48 
v”hen lived, 48 
authorıty respected ın the Madras school, 48 
mother"s estate, inheritance and devolution öf, 343. 
translared hovr, 48 
vrhen, 48 
Vya.vaharıka--vhat are, debts, 457-459. 
VTağıb ul-arz—entry ın, hovr far evidence of custom, 32 —See Custom, 
VVaiyer— maintenance, right of, if, to be proved, 703, 
VVaste— 
danger to property, from, to be shov”n, 78o, 
su:t by reversıioner in case of, 78, 8r3. 
decree in such suit, 78r, 79 
vrıdovr may be restrained from committing, 780 
VTestern 8ehool—See Bombay school 
VVhole blood— 
observatıon on, 5s6-557 
preference of, confined to rst class Sapındas (D,), 6o9. 
to half blood ın succession, SS6, S53) s64: Co, 6:0, 
re-unuted half and, succeed together, 6:0. 
V7i14d0vr—See Co-vridovv , 
Abadkar rıghts, occupaney rıght in, if fər her ovn, 287. 
absolute right if can be acqurred by ?87 
right of, if in absence of heir, 774 


r288 HİNDU LAV . 


VTidovy—(con/d ) 
accelerate guüft hy, to dauvghter, her estate, 795. 
gift by, to daughter”s son during daughter”s life does not, 79s, 
aooretion to the estate of, 776 
purohase from income vrhether, 776: 777. 

accountable, not, except for yılful vaste, 742, 
aocumulatıons by, descend to reversioners, 7Bü 

povver of dısposal, 775. 
acknovledgment by, as mortgagee dqes not give nev/ periqd of limitatlon 

against reyersioners, 755 
of debt, by, if binds reversioner, 78ş, 

acquisıtıon by) 775) 776, 777, 789 
admınıstratrıx as, can alienate vlth leave of Court, 774 

removable if endangerə estate, 78r. 
adoption, by Ses Adoptlon 
adoptee seekıng to recover property alienated not to vratt till death of, 279. 
adverse possession against vvidovv, its effect, 78s, 785. 

and re-marrıage, 787 

by and against, 785-786, 

by, if Strıdhana, 782-787. 
allonatıon, by See Alhenatıon 
ascetıcısm, of, 182 
Benamı purchase by, 777 
Benares, position in, 733, g8o 
Bengal, posatıon in, 733, go 


Bombay, position in, 734, 735, 980-g8: 
borrovring by, at high interest, nöt permitted ivithout necessity, 707, 798, 


povrer Of, for trade, 768, 28s 
oharge ön income” cannot he converted by, to chərge on corpus, 759-700, 
chastıty necessary for maıntenance, $ 20, 
necessary for succession of, 559-520, 616, 662-5özo, 
subsequent, vvant of, effect of, şöq 
ohıldless, if excluded from inhentance, 183. 
compromise by, pröperty assıgned to, by, nature of title in, 744-747 
v”here bınds reversioner, 783-784. 

condıttons, alternative, provided for, r82 
co-sharets of, right of, 749 7$4 
Court of VVards, under, if cin surrender est ite, 797-798 
covenant by, to take effect after death, if bındıng on reversioner, 773 
covvvidovvs, right of, 60, 749-750 

rıght of, mortgage of, 753 

right of, partition, of, 7$0-7$3 

right of sale, 733-784 
dekts, acknovrledgment of, if binds reversioner, 78$ 

cannot be throvvrn on reverslon by, 785 

for payment of husband"s, may not under-sell to get money, 759 

husband”ş not to throrv hurden af entirelv on reverston, 754-7Ş$ 


pinEX, . 4499 


VTidovy € contd.) F 


4 
interest on rule of Damdupat, 768, 
not bound to pay off, from İncame of inherited estale, 754-7$5e" 
of deceased, for marriage of son"a danghter a charge on estate, 688, 
payment of, if binds reversioner, 78s. 
divested, by adoption, sör. 
not by after-born son of a disqualıfed son, 676. 
estate of, if, absolute, s6o, 774. See VVidovr”s estate, 
family arrangement by, not bindıng on revefsioner, 745. 
funeral expenses of, Sı8, 
Gotrala Sapinda, vridovv of heir in Bom, Mad, 577-378, 
guardlan of, 8oz-8o3, 
heir to husband as hıs surviving half, 747- 
İncome, charges, vhat, to be met from, 7s$. 
povver of dısposal of, 778-780, 
surplus, at liberty to dispase of, 774778. 
ənrplus, property purchased vrith, to retainş must ahov them as 
kept apart, 776) 777: 
inherit) entitled to, in all cases failing male lssue (Daya,) 7876 
entitled to, v”hen husband separate (Mit.)) 737. 
İoint famıly, of malə member belongs toş (Mü ), 338, 
ludiclal proceedings, $Şec fudicial proceedings. 
kinsmen of husband, need not İrve vrith, ögT, 731. 
lease for 6o years granted by, ın due course of management, valid, 767. 
granted by, not votd but viodable, 758. 
permanent, at fixed rent for benefit of estate binds reversioner, 737, 
vvithout legal necessity does not bİnd reversioner, 787, 
İife-interest only, may sell vyith or vvithout legal necessity, 758 
İıtigation) nöt bound to pursue tö) ultimate Court of appeal, 784. 
1oan, applıed to some other purpose doas nqt İnvalidate transactoon, 708, 
maıntenance, See Maintenande. 
a eharge İlmited to estate in hands of busband"s heir, 694. 
an equltahle charge on deceased husband”s estate) 694. 
adverse possesslon on properiy given for, 788, 
cannot claim on property allenated in husband"s life time, zoş. 
chastity if necessary for, $00. 
condıtional on İlving in spacıfed house not to liveels evhere vithə 
out İust cause, ögt, 
husband”s poor rel atlons, provide, must, 684. 
if deprived of, hy re-marrlage under caste rule, 6g3. 
not entitled to, if İiving elsevrhere for immovral purpose, ö9t, 
İf supported otherurise, ögo. 
vrhen, has sufüclent funds, 702-703. 
of, 683, 
personal claim, against helr to husband”s estate, 704. 
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YYidovr— contd, 
property interest in, for, need not be life-estate, 8or 
unchaste, İf reformed entitled to starvıng, 692, 
not entitled to, s6o, 
Madras, positlon in, 738 
Marrlage. Sed re-marriage, belov 
Marriage ceremonles—See ceremontes under Marriage 
6ost3 of daughters, if from İncome, 7854: 763-764 
mİnes 8Eze , may vrork, vithout destroyıng property, 758. 
mistress, İİvıng as, not divested from husband"s property, sör. 
Mithila, position İn, ?33 
modes of life, three, for, rı8z 
Mahomedanısm, converted to, marrylng, if divested sör, Gör, 662, 
movables pass on death to husband”s heirs (Mad, Bom ) 735 
occupaney right, if acquires ın her ovrn rights, 787. 
partitlon betvveen co-vridovs, 749“752, 790, 
right to, 498, 790, 791. 
plİgrimage to Gaya, a legal necessıty, 76 
possession eidverse to, İs not adverse to reversioners, 785 
İn İen of maintenance, if adverse, 788 
presumptlon of acqulsitlon forming part of husband”s estate, if any, s$o 
581: 775) 776, 784 
veligious office, hereditary, not dısqualıfied from succession to, 919, 
reemurriage, Act XV of 1856, on, 182, 183 
and adverse possession, 787 
before transfer by, not bindiıng on reversioner, 74 , 
Brahma form, if can be in, 23 
oustom, and, 82 
under, SÖT,) 747. 
divests, of inherited property, 182, sö, 747 
forferts right of inheritance by, 66r, 662. 
guardianship of children on, 183. 
Hindu VVidov”s Re-marrlage Act, under, Sö 
husband"s brother, veith, if allovred by custom) 183. 
estate, right to, ceases on, s61. 
illegal regarded as, 82, 
İustificatlon against 83-84. 
legalised by Act XV of 1856, r8ə. 
prevailing among vvhom, r82 
right of guardranship over children if ceases, on, 18). 
of inheritance to husband”s Property if ceases on, ı82-r83, 


of childless vvidov, 83 
of, ı82, 83 


on, husband”s estate, does not forfeit (All) ı83, şö, 
rule against, fustificatıon of, 182 
validyamong vrhom, r8z 

rent eto, if part of estate of, 777-778. 


ihbEXx .. bəst 
VT7idovr—(cosid.) " 


hability for, and sold under Rent Lav, attaches to reverslonş 7ssə 
residence, husband”s relatives cannct compel to have, vrith them, 173. 
right of, 460-690, 6çr, 
right to included in cost of maintenance, 691, 
represents husband”s estate fully, 741, 743- 
re-union, succession of, ın, 587 
reversioner-—Sec Reversioner, 
agreement of, hovr far acts as estoppel onş 748 
and vvidovr do not represent vvhole estate, So4,. 
attestatıon by, if operates as consent or estoppel, 8og 
consent of, not necessary for management as heir, 742. 
does not hold estate in trust for, 742. 
if can challenge altenation on surrender vrhen vridov alıve, 
7909. 
rights of, 498-500 
curtarled, 498 
save or live moderately, need not, 74c“74t. 
Smritis, on conditions of, 182 
Sradh, expenses of, 818-Sıg 
standard of İlving, of, 774-775. 
surt by or agaınst vvidovv for possession hovi far bində, 783, 
stcçession of, 499) $99) 587: öti 
of, if inconsistent vvith impartibility, 938-939 
surrender, See Surrender, 
agreement of, İrom nearest reversioner, vvill not enlarge her İife 
estate into absolute estEte, 793. 
sucvivorship applıes to property inherited by succession by Üvo yridovs) 


322. 
benefit of, excluded from, 495, 493 


suitectsin, ot, 82 

abolished, 82, 
trespass, vrongful, by, estate not ltable, 765 : 
tvvo or more vvidövvs İoint heirs to husband”s property, 360 
unchaste, not deprived of income öf property assıgned, 69$. 


not deprived of üncönditional annutty under husband”s YVill, 693 
uhchastıty of See Unchastıty. 


different grades of, 561, 
mereş does not divest, $6t 


subsequent, does not dıvest, inheriting hüsband”s estate, s6o, ?3r 1 
vraste, by See VVaste 


VVall, povver of, to make, 1037 


TVidovr”a estate— 
absolute, not, ın absence of herr, 774. 
accretton to, and its effect, 7776 
purchase from inconte if, 777e 
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VTidovr”s estate—(cə, 4.) 


adoptlon, İT causes forlerture, 749. 

alhenatlonmsSee Allenatlon 

anomalous character of, 740, 742-743. 

charges on, 754-756. 

compromise, property received by settlement or, 744“747. 

co-vyidovrs, property if divisible among, 749-752, 982. 

certaın of, sf possible, 744 

daughter held in Benares to take, 731. 

daughteıi”s pover of alienatıon, 761. 

female heirs taking, together are inseparable İoint tenants (Daya ,), 749) 750, 

grant, no creatıon by, 744. 

lav: on, altered in favour of veldovr, 740 

lease of, 77758, 

legal necessity, and, See Legal necessity by. 

İlfe-estate, estate tail, or fee, not, 743. 

management, povver of, 741, 756 

mine) veorkingi in, 758. i 

modefation, enloyment, if vrith, 740-741. 

mother as he:t held to take, 73: 

hature of estate taken by tvvo or more vvidovis, 749) 750 

partıtion at Ceurt”s direction vithout division by metes and bounds, 7gö 
betvveen co-vvidovrs cannot defeat survivorship, ?50-7S1 
final decree for, to provıde against vvaste of movables, 79r 
of husband”s estate, nature, of share aliotted to voudvə, 606 
Of, not to preyudice future interest of reversioners, 790-791, 
vrith hüsband"a cc-parceners, höv) effected, 790) 791. 


Patnis only entitled to, 747 
preseription, no acquisitlon by, 744. 
Privy Countil, on, 731. 
religious purpose and necessity, vhat areş 759-76$. 
re-marriageş if lapseq on, 747-748, 
reversioner, 791: $ce Reversioner, 
alrenatlon vvith his consent, 7ar, $or, 
consent) vhat amounts to, Soş, 
declaratory sutt by, Sog 
effect of declaratory decree in such suit, Bız, 
if can recover property sold for legal necessity, 763. 
may restraın vidov from committing vr aste, 780, 
. suit for possession by, after terminatıon of, $lq, 
teversioner”s habillty of, for debts of deceased veidov, 86, 8:8. 
recOnveyance by reversionef, 799 
sale, compulsory, of, 788 
ın execution of decree against hüsband”sa estate pass absolute title," 789 
in executicn of decree for loan on uridov”s personal security passes. 
, her İlfe interest (Cal., Contra, Mad.), 789. 


- 


iNbEex 253 


YVVidovr”s estatə—lcosid - 
m peysonal detree passes vvidovr”s interest only, 788. 


savings, add to, 741. 
settlement, pröperty received by, 744-747- 
surrender or velinqulshment of, in favour of reversioner, See Surrender, 
termination Of, 747-749. 
vrıdovvş accumulatlon and acquisition by, 741, 774 
alienation of movable by vvidov,, o8o 
vrıdovy, decree against vrhen binds reversioner, Bö? 
İn ludiclal proceedings represents the vrhole estate, 782, 
lender or pufchaser, düty of, in dealing vrith, 766, 
possessiıon adverse to, not adverse to reversioner vrhen, 785 
property received by settlement or combromise, 744. 
vvife succeeding to hüsband”s property has, şöo, 606. 
VVil cannot be created by, 744 
YVVidovrer—competent to adopt, 204. 
VVife — See Maintenance. 
absolute estate, gets, vyhere vvords of dispositlon clear r3s), 827-828. 
İn Mithila, gets 8zs 
no prohubition cf acquring, 827 
passes to her herrs 82$ 
ovrnership, gets) by vvords of suffictent amplıtude, 827-828 
action, forms of, about dutres of man and, ro 
adoptıon, povver to give onİy son in yyith kinsmen s assent, 227-228 
adoptive mother only oneş of adopter can be, 261, 262 
advancement, purchases İn name of, ıf, 828 
öenantış purchase in name of, v”hen to be treated, 730, 784, 828, Bz9 
chasteş ıt entitled to sücceed, $$9. 
chastıty of, 359. 
Manu on, $$9. 
custody of, 171. 
Datta Homan performed by on death of adoöpting father, 220 
disqulrfted person of, nöt excluded from inheritance, 67o 
domicile, hüsband”s by marrtage acqutres, 171 
gift, absolute, to, veith gift over to another on her not allehation conveys 
absolute estate, Bzş. 
of husband öatmot dispose of at pleasüre, during his life, 8z3. 
of iİmmoveables by husband to, nature of right, 823. 
husband, eruelty ör İlİ-treatment of, r72 
death of, right subsists after, 688, 
deceased, property of, vvidovr”s estate İn, sos, 666, 
guardlatnı of, 126. 
husband”s immoveables, obtalned by gift, inheritande or partitlon, has no 
absolute title ın, 824. 
property, right toy ın Mitakshara İoint Family, 370, $$2“$6r. 
subördinate costyrner, by martlage, 370, €Sr. 
immoveables given by hüsband cannot absolutely allenate, 719, 843-826, 
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VTife—(condd. 
s ) by husband if, has life interest onİy İn, 834828, 


to, not altenable v”hen, 825-828, 
İlfe-interest only if no vvords of inheritance or povrer Of disposition 893-8aş. 
presumptton of, vrhere vvords used are consistent vvith interest 
ordinarıly taken by females under lav, 823, 8as. 
maintenance, adulterous, entıtled to, if reformed, 692 
İrving in adultery, meaning: of, 662. 
doneeş ltability of, for, 1921, 
entitled to, though separatıng from leprous husband, 6go, 
famıly necessıty, precedence of, 691-692 
husband, personal İtabılity of, v”hen, 173 
husband”s duty for, 172 
çonversion does not exhonerate, (588 
Cruelty and separate maıntenance, 173 
eruelty ground for, 173, 690-691. 
death if extinguishes right to, 688-6zo 
leprosy, ground for, 173, 69C, 
ın İteu of, grant of povrer of sale to, conveys absolute estate, 12$. 
lapse of, on, 622 
night of, i72, 37o, 683, 683, 684, 688-695. 
of, 172, 682 
of vırtuous, 682 
separate of, 172, 163. 
share, by right of, 370 
starvıng maıntenanice, vvhen allovved to, 73, 693 
unchaste, qot entitled to, 173 
v”hen dented residence by husband, 699-609 
vrhen not entitled to 171 173 
male member”s, belongs to yornt famıly, 328 
marrled in disapproved form not herr under Mitakshara, 122, $$ 
Mİthıla, in, gets heritable estate in gifts, 8əs 
bartıtıon on, by male members, entitled to equal share vvith son, 37o, 
rıght to, share on, 370, 498 
Patnıs only entitled to inherit, 132) 559 
posıtton of, 688, 
fesİde, must vath husband, except for cruelty or ill-treatment, 172, 600291, 
residence, right of, cannot prevent alrenation of dvvelling house, 172, 
fight riot extingulshed by succession of male issue, 688. 
rights of, 370, 498-soo 
rival, sons (including adopted), heirs to married voman)”s property, 833 
Stridhan, alenation of, control by husband, except Saudayika, 823 
cannot bequeath by VVıll vithout hüsband”s consent, 823, 
Share ın yornt acqulsition vvith husband is, 719. 
svvord, vvho 13, 126. 
unchaste, may be dıvorced, 693 
unchastıty of, See Unchastıity 


INDEX 129$ 
vrill— 


accumulatlon, directlon for, by, 1051-1052. 
admınistrator, pendente lite, 1062. 
adopter may by, alıenate self-aequlred property to deprive adoptee, 274. 
adoptuon, authority for, may be given in, 313, 1022-1022. 
took the place of, in Hindu Lav, 274, 1022 
appoıntment, povrer of, by, 1038, 1044 
beqnest for İrmited time vith contingent remaindər over, 1049. 
birth of of son, if should revoke, 1034-1038. 
construction Of, 1004-100s), 1052-1057. 
yrords not to be ınterpreted as in English deed, 1008, 1054-10S$ 
contıngent interest, by, To4s-1048 
death, reference to, ın, 1049. 
definition of, ro28 
development of lav, t022 
disinheritance of heirs at lav, 1040 
dıvision by sons restrietion ön) invalıd, gör, 
endovment, by, Sör, 879 
English lav, advisibility of appilyıng, to Hindu, 1033-1024. 
English rules of construction if applıes to, of Hindus, 1033-1034) 1054-10$$. 
English VVilis Act, meaning öf,) in, 1030, 
estate taıl, vvith succession by primogeniture, cannot be created, by) 1044 
evidence though not operative as such) 426, 1037 
executor, rıghts of before and after Codification, 1061-1062. 
executory devise, meanıng of, 1049 
executrix, directing division among sons by) held to postpone partition to 
R 31st year of youngest, 6ös, Goğ, 
family arrangement, by, 426, ro37, 
father, adoptıve, by, 244 
Benxal, povyar to make, 1o38-ı039 
Mıtakshara, pover to naake, 434, 982, 1039-1040 
father-ın-lav cannot control vvidovy)s right to adopt by, aog. 
gift and, 1028-1028, 
gift ard. VVil)) analogy betvveen, 1027-1028 
dıstınction betvveen, 1027, 
mother cannot, 406 
guardıan, father may appoınt, by, 40s. 
guüardians appotnted by, of father vhen İnvalıd, 405) 407. 
hetr, exclusion of, by, 1040 
Hındu can create contingent interest by vay of remainder or executory 


. devise, 1045 
can create only estates consistent vith Hindu Lav, 16344. 


hov” imbıbed the idea of, ro36 
unknoöyvn to, 1022 
Hindu VVılls Aet, ?r, ro33, roğr, 
oblect of, 1032-1033. 
repealed, roşş 
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VTul-(cenid ) 
Hindu VViİs vecognised, 102, 
hovv to be made, 1o26. 
İmpartible estate holder of, if can make, 9$Q, 
İoint property, interest in, 434, 10237. 
İotnt tenanoy, cannot be created, by, 1044. 
legaocy, absolute roso, See also Legaoqy., 
i oandıtıqnal, Toso, 
oontıngent, 1040-1040. 
demonstratıon, tost, 
general, 101. 
himitation on, 1044) 1049, 
apecific, roşr 
vested, 1049 
legatee, as executor, t04r, See alsaq Lexatee, 
nə trustee, 1041 
death of, before testator”s death, 104 $ 
existence of, 1040 
İegatees take,as tenants-İnədommon, 1044 
Mahomedan Lavr, testamentary povrer under, 1024. 
makıng of, ro36 
marrlage, İf should revolke, a, 1034 
meanıng of certain expressions, 1057-1061, 
mİnor"s povver of making, ro37 
mother Gannot appoint guardıan, by, 4o6. 
Mitakshara do-partner"s povver to make, 424, 1037“1038 
nevv mode of devolution not permatted, TrO44, 
origin of, not traced to any influence of Moslem Lav or Brahmans, 
1034-TO2$. 
partition, by, if valıd, 124-426. 
prepetulty, rule agaınst, 1043-1044. 
povver of appointmentə 1038, 1043, 
probate See Probate. 
recognition of, 1023 
regulatlons, made under, 1023-1024. 
Sebayet, if can make, 630-031 
son, executuon of, vvith consent of) göz, 
subiect of, ıo3z. 
Suecession Act, applıcation of, See Acts. 
trustee, if can make a, 1030) 1031. 
unborn persons, legaey tö, v”hen valıd, 1042. 
undivided interest, devise Of, 424, 1027. 
vold or voldable, 426. 
vridovv, if can make, ro3z 
veho can make a, t036-ro37 
vrho can take under, 1041, 1042. 
v”ldovr”s povrer to make, roşz, 
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T7oman— ze VVoman”s estate, Females, VVidovr 


absolute estate, no prohibıtıon in acquiring, 827 
acqu:sıtion of property in name of, if Benami, sso, 784 824. 
adoptıon, of regenerate class perform3 2orza on, through preests, 829 
rıght to, 205 
anctent lavv ın, 2085 713 
Benamı, property acquıred ın name of, İf, sso, 784, 820. 
Benares School, position of, under, 731 
Bengal, superior rights of, in, as her, 72o, 
Dayabhaga, rıghts conferred by, 2os. 
dısabilittes in eariy times, $2, 7:4. 
removed by commentators, 72r. 
famıly house, cannot be ousted from, 69r 
grants to, İfe interest, (302 
guardıanshıp, perpetual, under, of their male relations, 206, 7r4, 979 B$ş, 
herr to male has vvidovy”s estate in mövables and immoveables, (Bengal 
and Benares),73zx 
history öf vvoman”s position, 705, 713-714 
incompetency of, to ınherit removed by codes, 7zr, 
inherited property, höv for restricted, 726 
lav” relatıng to, misunderstood and stained, 499-s0o, 
Mıtakshara, rıghts conferred by, 2os, 
position of, history öf), 205, 713-714. 
property of, See Strıdhana 
rights of, 498-soo 
under Codes, 71Ş-721, 
under commentaries, 721-737. 
re-marrıage of, ı8ı 
Sebayet, if can be See Sebayet 
stranger”s gift to, if Stridhana, 7ig 
Stridhana See Stridhana 
present by stranger to, is not, 7:9 
successıon to, curtailed, 489-soo 
v”hen marreed ın approved form (Mit ), 830-8ar, 832. 
in disapproved form, 832. 
unchastity of, See Unchastıty, 


VYoman of tovm-—5-e Prostitute 
prostitute, vvhat makes a, 666 
succession to property of, 669, 841-842. 
VVomanv”s estate— See Strıdhan, Succession and VVidovr”s estate, 
Çodes, heritable right under, and, 714. 
technıcal meanıng ın, 722. 
€ommentaries, meaning generalızed ın, 722, 
under, 721. 
Dayabhaga School, and Katyayana”s text on, 72z. 
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YVVomav”s əstate-—(coxzzd ) : 
under, in estate İnherited from males, 728 


female heırs, nature of estate taken by tuvo ör more, 698, 
qudicial Committee, as understood by, 730-731, 
on Katyayana”s text on, 730 

İcinds of, original six, 78 
maıiden"s property, succession to, 839, 
males, ın property inherited from, 728, 733 
maıntenance, interest of, in property for, 707- 
Mitakshara, under, 722 ı 
Mathila school and Katyayana"s text ön, 722 
purchase of property ın name of, sso, 784), 829. 
Stridhana, according to Dayabhagxa, 728, 

case-lav,, and property inherited from males, 733- 

inherited by vvoman, not her Stridhana, 736 

no anthorıty agaınst the doctrıne the property inherited by 

vvoman becomes her, 730. 
successıion, order of, same as her husband”s father"s or mother"s, Baz, 
See VVidovv"s estate 
to maıden"s property, 8290 See Strıdhan, Succession 
tö, married vvoman”s property, (Mat ), 830. 
(Daya ), 836, 837 

Vıiramıtrodaya and Smriti-Chandrika on Katyayana”s text on, 729 


“VVords and phrases—Sec eZso Definitions 
a-puttra, 1057 
acqurred by me, 1057. 
agnates, male, 1087 
aulad, rös? 
auras putra poutradık, roğr. 
babu, 935 
babuana grant, 955 
Bandhu, 99, 103-114), 569-570, Ğ14. 
bara-thakur, 935 
bradar, 10$7. 
bradran, 1057 
bradran ğuddı, 1057 


hekim, 935 

amlak, rosg 

yqanashın, roşg 

yubara), 938 

yuddi, ios7, roş8, 
khandan, roşo 

kumar, 935. 

lineal descendants, 109. 
malık, os, 

malik like myself, roğo. 
malık-o-quabız, ro6o 
nırbyadha malik, roğo 


contingent interest, 1058, pında, go 
daya, 87. pun or punyakarya, 1o6o. 
degree, 91-92. putra, s66, ro6o 


putra-pautradı, 956, rOCO-ro6r. 
dharma, 15, 16, 17, Bss-8s9 putra-poutradı-karme, ro3r 
famıly, ro8s. raisat, Toğl, 

generatıon to generation, 1058. ra), 935 


descendant, 1os8. 


gotra, 88, 89 
heır, 1os8. 
her and successor, 10909 


sagotra, 8o. 
sakulya, g8. 
samand-pravara, Sg, 
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“YTords and phrases—(cos24.) 


samanodaka, gö, roör s/ec süccestlonet, YOL, 
sampurna malık, ro60 uttaradhikari, 1061. 
santana, 1061. vested interestş 106I. 
santanə sreni krame, Ic6r, vvarisı 1059 
sohag grantsş 955. 

VUorship— 


images for, by public, 85r, 862 
rıght to, subyect to İimitatlons, 885 
turn of, among Sebayets, if can transferred, 892-893 
turn of, at Kalıghat transferable to co-sebayets or famılıes matrimonially 
related, 89, 
Court”s pover to direct, 896. 


"Yalnavalkya— 
accretton to )ornt property) division f, 315, 316 
actıonş causes of, definition of, 237. 
incedents öf, ro 
for recovery of debt, 43r. 
mıscellaneous forms of, ro. 
alienatıon in distress, 314, 
of immovable property), vvhen a member can make, 314. 
ancestral property lost and acqurred, division öf, 315-316 
asceticsş herrs of) 8st 
Aurasa son, on, 177. 
Bandhus, on, 569. - 
bride, qualificatrons of, Yı6 
selectron of, and prohibited degree, 8o 
brothers, duty of, to live together during parentos life, 316, 
causes of actıon, hövr arıse, 10. 
“Code of, r3. 
cognates first recognıssd byş as herrs after agnates, 634. 
corody, manner of creatıng, 353 
“Courts of lustice gülded by Smritis, 237 
custom should be preserved, 6 
Dharma and knovrledge, səurces of, . 
sources of 2 
Dharmashastras, compilers of, 3-4 
debts, hesrs made lable for, 43, 
division €er 5/ir6es, 314. 
£ather and son”s rights in propertres vyherh co-equal, 314, $9$. 
“dather”s debts, son”s ltabılity for, 316. 
ıncapacıty of alienation to the preyudice of the maistaınableş 3r4. 
rights over properttes, on, 68t, 
rights over different kində of Probertues, 68:, 
sole rights over movables, 314, 596. 
3tift of excess over famıly requtrements, 682, 
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Yalnavalkya—(conzd ) ” 
gifts to maiden by budegroom to be returned vhen, 8zi 
guardianshıp for marriage, 118 
herrs, division of, İnto tvvoşclasses, $70 
hermits, ascetics and student”sirights över immövables, 314 

hiers of, s8o, Ss İ 
ıllegitrmate son”s share, 329. 
kinsmen”s rights over immovables, 314 
knovledge, sources of, 2. 
İocal custom, observance of, 6 
maintenance of dısqulified herrs right of inheritance of their İssue, Oşo. 
marrıage, giver of a girl in, 18 
guardianship, for, 118 

on, 16 
marrıed, vvhen a person may be and vith vrhom to be, 6. 
mother, hetrs of, 82: 

share of, 315 
offences, degradatıon of vvoman for, 665 
practıce recomended by, 8 
pun:shment for abəndonıng certaın relations, 682 
re-union, on, 580 
self-acqu:red property, 318 
Smriti, conflict betvveen tvvo passages in, 8 
sons, equal dıvısıon by, after death of parents, 3ıs 

tyvelve kinds of, 187e188 

Stnidhanaş circumstances şüstifying hüsband"s use of, 713 

kınds of, 7r0-z7ir 

mother"s herrs as to, 82:-8z2 
successron, order of, amongst all clases, ss2, ş80 

to property of person of holy orders, s8o, 8sr 

to re-unıted members,ğ58o “ 
Sudra sons be-gotten by, on female slave, share of, 329 
suretyshıp, testimony, indebtedness, invalidity of, betveen relationq) 36 
transactıOns, prıor and posterior, ro18, 
unchastıty and degradatıon of vvomen, on, 6öqə36s 
vvhat should be practısed, 8 
vrife unchaste, abandonment of, 664 
vyives” shares, 315, 
vvoman life-longytutelageqof, rr, 710, 

Yalur Veda—ız. 

Yama— 
adoption), on, 339 
Atitbı, definition of, 8so 
guardıans, duty of, to marry a girl not later than her tveelfth year, 18. 
Homa unnecessary ın adoptuon of brother”s ör daughter”s son, 239 
marnageable age, on, r8 

Yati—8sz 


INbEx 16 

Yautuxa— 3öl 

defined. 718 

ıncludes nuptial gifts, 7rŞ 

other post or prenup. 

successıon to—See Strıdhana, “remonral gifts, 715-716. 
Zemindar8—935, 940 
Zemindary—Sec İmpartıble estate 

Betta Raş, 938-939, 

Hunsapur or Hutva Ru), 936. 

impartible, if, 936. 

Nıimar, 936 

Nuzvıd, 938 

part of common famıly property, 948 

presumptuon of impartibilty, if any, 936. 

succession to, 940-941 
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